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COURTS  OF  CIVIL  APPEALS. 


FIRST  DISTRICT— OALVBBTOir. 
R.  A.  Pleabaiits,  Chief  Justice. 

j:i:S^LN8.}      ^-odate  Justice,. 

H.   M.   Knioht,   Clerk,   CMveeion. 
J.  A.  Mabtin,  Reporter,  Auetin, 

SECOND  DISTRICT— Fort  Wobth. 
T.  H.  Conner,  Chief  Justice, 

J.  A,  Scott,  Clerk,  Fort  Worth. 
J.  A.  Martin,  Reporter,  Austin. 

THIRD  DISTRICT— AUBTIH. 

H.  C.  Fishrb,  Chief  Justice. 

W.  M.  Key,)         .        •  *     r    *• 
B.  H.  Rice,  J        Associate  Justices. 

R.  H.  OoNNERLT,  Clerk,  Austin. 
A.  E.  WiLKCfBON,  Reporter,  Austin, 

FOURTH  DISTRICT— San  Antonio. 
J.  H.  James,  Chief  Justice. 

a  H.  Itoix,  }     ^««o^'«  Justices. 
Job.  Murray,  Clerk,  Ban  Antonio. 
J.  A.  Martin,  Reporter,  Austin. 

FIFTH  DISTRICT— Dallas. 

Anson  Rainet,  Chief  Justice. 
John  Bookhout,  )      .        •  *     »    *• 
J.  M.  Talbot,      |     Associate  Justices. 

George  W.  Blair,  Clerk,  Dallas. 
J.  A.  Martin,  Reporter,  Austin. 

SIXTH  DISTRICT— Texarkana. 

Sauttel  p.  Willbon,  Chief  Justice. 
R.  B.  Levy,  )        .        <  a     r    a- 

WiUAAU  HODOEB,  I       Associate  Justices. 

£.  T.  RosEBOROUGH,  Clcrk,  Texarkana. 
J.  A.  Martin,  Reporter,  Austin. 


WRITS  OF  ERROR 


The  dockets  of  the  Supreme  Court  show  action  on  applications  for 
writs  of  error  in  cases  reported  in  this  volume  as  follows: 

Baker  v.  Hamblen,  529 Refused. 

Beaumont  Trac.  Co.  v.  Brock,  41 Refused. 

Blackburn  v.  Delta  County,  370 Refused. 

Brown  v.  Orange  County,  470 Refused. 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Cleaver,  294 Refused. 

Chicago,  R.  I.  &  T.  Ry.  Co.  v.  Jackson,  567 Refused. 

Consolidated  K.  C.  Smelting  &  Ref .  Co.  v.  Taylor,  605 Refused. 

Couts  V.  Holland,  476 Refused. 

Cruse  V.  O'Gwin,  48 Refused. 

Dallas  Con.  Elec.  St.  Ry.  Co.  v.  Ly tie,  106 Refused. 

Ellis  V.  Lehman,  308 Refused. 

Feille  v.  San  Antonio  Trac.  Co.,  541 Refused. 

Fidelity  &  Dep.  Co.  of  Md.  v.  Natl.  Bank  of  Commerce,  301 . .  Refused. 

First.  Natl.  Bank  of  Lamed,  Kan.,  v.   McGaughey,  635 Refused. 

Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Walker,  86. .- Refused. 

Ft.  Worth  &  R.  H.  St.  Ry.  Co.  v.  Hawes,  487 Refused. 

Frugia  v.  Trueheart,  513 Refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gillespie,  56 Refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Harris,   434 Refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Mitchell,    381 Refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Wafer,  279 Refused. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Walker,   52 Refused. 

Houston  &  T.  C.  R.  Co.  v.  Buchanan,  129 Refused. 

International  &  G.  N.  R.  Co.  v.  Reiden,   401 Refused. 

International  &  G.  N.  R.  Co.  v.  Vandeventer,  366 Refused. 

Kirby  v.  Cartwright,  8 Refused. 


VI  Writs  op  IIrror. 

Littler  v.  Dielman,  392 Refused. 

Meerseheidt  v.   Gardner,   579 Befused. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Balliet,  641 Refused. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Lightfoot,    120 Refused. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Price,  210 Refused. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Redus,   322 Dismissed. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Thomas,    646 Refused. 

New  York  Life  Ins.  Co.  v.  Herbert,  95 Refused. 

Paul  V.  State,  25 Refused. 

Pullman  Co.  v.  Vanderhoevcn,  414 Refused. 

Ryan  v.  Raley,  187 Refused. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cassidy  S.  W.  Com.  Co.,  484.  .Refused. 
St.  Louis  S.  W.  Ry.  Co.  v.  Cunningham,  1 Refused. 

St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Shipp,  565 Refused. 

San  Antonio  Trac.  Co.  v.  Kellcher,  421 Dismissed. 

San  Marcos  Elec.  Lt.  &  P.  Co.  v.  Compton,  586 Refused. 

Scott  V.  Brin,  600. Refused. 

Sexton  Rice  &  Irr.  Co.  v.  Sexton,  190 Refused. 

Southern  Pac.  Co.  v.  Godfrey,  616 Refused. 

Stewart  v.  Rutter,  276 Dismissed. 

Sun  Co.  V.  Wyatt,  349 Dismissed. 

Teagarden  v.  Patten,  571 Refused. 

Texas  &  Pac.  Ry.  Co.  v.  Johnson,  135 Refused. 

Texas  &  Pac.  Ry.  Co.  v.  Tucker,  115 Refused. 

Thompson  v.  Galveston,  H.  &  S.  A.  Ry.  Co.,  281 Dismissed. 

Walling  V.  Trinity  &  B.  V.  Ry.  Co.,  26. Refused. 

Waters-Pierce  Oil  Co.  v.  State,  147 Refused. 

Waters-Pierce  Oil  Co.  v.  State,  162 Refused. 

Webb's  Heirs  v.  Kirby  Lumb.  Co.,  543 Refused. 

Western  U.  Tel.  Co.  v.  Bell  (C.  J.),  151 Refused. 

Western  U.  Tel.  Co.  v.  Bell  (Wm.),  359 Refused. 

Western  U.  Tel.  Co.  v.  Gulick,  78 Refused. 

Wood  V.  St.  Louis  S.  W.  Ry.  Co.  of  Texas,  328 Refused. 

Zimpleman  v.  Portwood,  438 Refused. 

Zuckerman  v.  Munz,  337 » Refused. 
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Allen ;   Southern   Pacific   Company  v 66 

Allison;    Chancey    v 441 

Baker   v.   Hamblen 529 

Balliet;  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v..  611 

Barnett ;  First  State  Bank  of  Ravenna  v 82 

Basham;  Will  A.  Watkin  Music  Company  v 505 

Beaumont  Traction  Company  v.  Brock 41 

Bell    (C*  J.);  Western  Union  Telegraph  Company  v 151 

Bell   (Wm.) ;  Western  Union  Telegraph  Company  v 351) 

Berryman    v.    Biddle 624 

Biddle ;    Berryman    v 624 

Bishop    V.    Tartt 651 

Blackburn  v.   Delta   County 370 

Blakeney-Stevens-Jackson    Company;    Gulf,    Colorado    &    Santa 

Fe  Railway   Company   v 413 

Bloch    Queensware    Company ;    Pittman    v 320 

Blocker;   Texas   &   Pacific   Railway   Company   v 100 

Bolden    v.    Hughes 41)6 

Boyd;    Henslee    Y 41)4 

Briggs ;  Wilkins,  Admr.,  v 51)6 

Brin;    Scott    v 600 

Brock ;   Beaumont   Traction   Company   v 41 

Brooks  Tire  Machine  Company  v.   Shields 631 

Brotherhood  of  Railroad  Trainmen  v.   Roberts 325 

Brown    v.    Orange    County 470 

Buchanan;  Houston  &  Texas  Central  Railroad   Company  v 129 

Buchanan   v.    Missouri,   Kansas   &    Texas    Railway    Company    of 

Texas     299 

Bursey;  Manchester,  Administrator,  v 633 

Cartwright;   Kirby   v 8 

Cassidy    Southwestern    Commission    Company;    St.    Louis,    Iron 

Mountain  &  Southern   Railway   Company  v 484 
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Chaison    (Jeff),   Townsite   Company;   J.    M.    Guffey   Petroleum 

Company    v 555 

Chancey    v.    Allison 441 

Chicago,  Bock  Island  &  Pacific  Eailroad  Company  v.  Cleaver. .  294 
Chicago,  Bock  Island  &  Texas  Bail  way  Company  v.  Jackson...  567 

City  of  San  Antonio  v.  Eowley 376 

City  of  Texarkana  v.  Southwestern  Telegraph  &  Telephone  Com- 
pany          16 

Clark   V.    Gurley 274 

Cleaver;  Chicago,  Bock  Island  &  Pacific  Eailroad  Company  v..  294 

Cochran ;   Niday   v 259 

Compton;  San  Marcos  Electric  Light  &  Power  Company  v 586 

Consolidated    Kansas    City    Smelting    &    Befining    Company    v. 

Taylor    605 

Couts  V.  Holland,  Executor 476 

Cruse  V.  O'Gwin 48 

Cunningham;  St.  Louis  Southwestern  Bail  way  Company  of  Texas 
V 1 

Dallas  Consolidated  Electric  Street  Bail  way  Company  v.  Lytic.  107 
Dallas  Consolidated  Electric  Street  Bailway  Company  v.  Summers  474 

Dielman;  Littler  v '. 392 

Delta  County ;  Blackburn  v 370 

Doak  V.  Moore 594 

Dunlap  V.  Thrasher.. 324 

Dunman  v.  Murphey  &  Company 539 

Dupree  v.  State  of  Texas 272 

Durham,  County  Judge,  v.  Bogers 232 

Dusablon ;  Southern  Pacific  Company  v 203 

Ellis  V.  Lehman 308 

Fairbanks  Company;  Jacksboro  Stone  Company  v 639 

Farris   v.    Gilder 492 

Feille  v.  San  Antonio  Traction  Company 541 

Fidelity  &  Deposit  Company  of  Maryland  v.  National  Bank  of 

Commerce  of  Dallas. '. 301 

First  National  Bank  of  Larned,  Kansas,  v.  McGaughey 635 

First  State  Bank  of  Bavenna  v.  Barnett 82 

Fort  Worth  &  Denver  City  Bailway  Company  v.  Walker 86 

Fort  Worth  &  Denver  City  Bailway  Company  v.  Watkins 668 
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Fort  Worth  ft  Boeen  Heights  Street  Railway  Company  v.  Hawes.  487 

Prothingham;  Pettit  v v 105 
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Fusaell;  Gray  v 261 

Gardner;  Meerscheidt  v 579 

Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  Gil- 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v.  Harris.^  434 
Galveston,    Harrisburg    ft    San    Antonio    Railway    Company    v. 

Mitchell 381 

Galveston,  Harrisburg  ft  San  Antonio  Railway  Company ;  Thomp- 
son V. 284 

Galveston,  Harrisburg  ft  San  Antonio  Railway  Company  v.  Wafer.  279 
Galveston,  Harrisburg  ft  San  Antonio  Railway  Company  v.  Walker    62 

Gilder ;  Farris  v 492 

Gillespie;  Galveston,  Harrisburg  ft   San  Antonio  Railway   Com- 
pany v 66 

Glenn  v.  State  of  Texas 229 

Godfrey;  Southern  Pacific  Company  v. 616 

Goolsby;  Thompson,  Guardian,  v 23 

Gray  v.  Fussell 261 

Green ;  Houston  Electric  Company  v 242 

Groves;  Houston  &  Texas  Central  Railroad  Company  v 45 

Guflfey   (J.  M.),  Petroleum   Company  v.  JeflE  Chaison  Townsite 

Company   555 

Gulf,  Colorado  ft  Santa  Fe  Railway  Company  v.  Blakeney-Stevens- 

Jackson   Company 443 
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Gulick;  Western  Union  Telegraph  Company  v 78 
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pany V 555 
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Saint  Louis  Southwestern  Eailway  Company  of  Texas  v.  H.  D. 

Cunningham. 

Decided  November  28,  1007. 

1. — ^Bailway — ^Auisting  Passenger — Time  to  Get  Off — ^Anthority  of  Brakeman. 

One  assisting  his  wife,  nearly  blind,  to  a  seat  on  the  train  miglit  rely 
on  a  statement  by  the  brakeman  assisting  passengers  at  the  steps  tliat  time 
would  be  allowed  him  to  do  so  and  get  off  again,  and  the  carrier  was  not  relieved 
from  liability  for  injuries  caused  him  by  starting  the  train  before  he  could 
do  so  though  the  conductor  was  not  informed  of  his  intention  to  get  off  and 
ttiere  was  no  proof  tliat  the  giving  such  assurance  was  within  the  ateope  of 
the  brakeman's  duties.  Charges  presenting  this  view  held  proper,  and  peremptory 
instruction  for  defendant  held  properly  refused. 

2. — Contiibatory  Negligence  of  Passenger — Charge. 

Instructions  as  to  matters  to  be  considered  by  the  jury  in  determining 
whether  plaintiff  was  negligent  in  getting  off  the  train  while  in  motion  after 
afisistincr  a  passenger  to  a  seat  thereon  considered,  and  held  not  subject  to 
various  objections  urged  thereto. 

3. — ^Damages — Physical  Injnry — ^Paln. 

Evidence  considered  and  held  to  show  diRnbling  injuries  to  the  person 
as  well  as  pain,  and  to  justify  the  submission  of  both  as  elomontn  of  damage 
recoverable. 

4. — ^Passenger — ^Negligence — Contribntory  Negligence. 

If  one  assisting  a  passenger  upon  the  train  was  allowed  sufficient  time 
and  opportunity  to  leave  it  safely,  this  fact  disproved  negligence  by  defendant 
and  a  charge  submitting  it  as  supporting  the  plea  of  plaintiff's  contributory 
negligence  was  properly  refused. 

5. — Charge. 

Instructions  omitting  material  limitations  of  the  principle  invoked  or 
presenting  defenses  sufficiently  covered  by  the  main  charge  field  properly  refused. 

Appeal  from  the  District  Court  of  Camp  County.     Tried  below  })c- 
fore  Hon.  P.  A.  Turner. 

E.  B.  Perkins  and  Olass,  Bates  &  King,  for  appellant. — When  plain- 
tiff came  down  the  steps  of  the  car  to  get  off  the  train  was  standing, 
or  had  just  moved  up  and  was  moving  slowly,   and   he   could   liavo 
stepped  off  then  in  safety.     Gidf,  C.  &  S.  F.  Ry.   v.  Mangham,   05 
Vol.   XLVIII.   Civil— 1. 


2  Texas  Civil  Appeals  Repoets,  Vol.  48.       [November, 

Texas,  413;  Missouri,  K.  &  T.  By.  v.  Rogers,  91  Texas,  62;  Missouri, 
K,  &  T.  Ey.  V.  McGlamory,  89  Texas,  635 ;  Missouri,  K.  &  T.  By.  Co. 
V.  Simmons,  12  Texas  Civ.  App.,  500. 

Sam  D.  Snodgrass,  for  appellee. — Permitting  plaintiff  to  enter  the 
ear  to  assist  a  passenger  on  the  train,  with  knowledge  that  such  person 
intends  to  get  off,  it  is  defendant's  duty  to  give  the  person  a  reason- 
able time  to  do  so.  Missouri,  K.  &  T.  R.  B.  Co.  v.  Miller,  15  Texas 
Civ.  App.,  428;  International  &  Q.  N.  R.  B.  Co.  v.  Satterwhite,  19 
Texas  Civ.  App.,  170. 

WILLSON,  Chief  Justice.— On  August  2,  1905,  plaintiff's  wife, 
about  55  years  of  age  and  nearly  blind,  was  in  Naples,  and  wished  to 
go  to  her  home  in  Pittsburg.  Plaintiff,  about  70  years  of  age,  was  with 
his  wife,  and  procured  a  ticket  entitling  her  to  transportation  over  de- 
fendant's line  of  railway  from  Naples  to  Pittsburg.  When  defendant's 
train  reached  Naples  its  brakeman  thereon,  in  the  discharge  of  his 
duty,  for  the  purpose  of  assisting  passengers  off  and  on  the  train,  took 
a  position  at  the  steps  of  one  of  the  coaches,  when  plaintiff,  with  his 
wife,  ready  to  get  aboard  the  train,  stated  to  the  brakeman  that  his 
wife  was  nearly  blind,  and  requested  him,  the  brakeman,  to  assist  her 
to  a  seat  in  the  coach.  This  the  brakeman  declined  to  do,  suggesting 
to  the  plaintiff  that  he  get  aboard  the  train  and  help  his  wife  to  a  seat 
thereon,  and  remarking  that  the  train  would  remain  where  it  was  for 
three  or  four  minutes.  Plaintiff  then  got  aboard  the  train  with  his 
wife,  without  delay  secured  a  seat  for  her  near  the  door  through  which 
he  entered  the  car,  and  turned  to  leave  same.  About  tliis  time  the 
train  began  to  move,  and  he  at  once  proceeded  to  the  steps  of  the  car 
for  the  purpose  of  alighting  tlierefrom.  He  had  had  no  experience  in 
getting  off  a  moving  train,  and  for  a  moment  stopped  on  the  steps  of 
tlie  coach,  rather  dreading  to  get  off  while  the  train  was  moving  for 
fear  he  might  thereby  get  hurt,  and  then,  while  the  train  was  moving 
at  the  rate  of  four  or  five  miles  per  hour,  got  off,  or  was  jerked  off,  the 
lower  step,  and,  falling  to  the  ground,  received  injuries  which  confined 
him  to  his  bed  for  about  forty  days,  and  during  about  four  months 
prevented  him  from  following  his  occupation  as  a  tombstone  agent,  at 
which  he  had  been  earning  about  $100  per  month. 

The  acts  charged  against  defendant  as  negligence  in  plaintiff's  peti- 
tion were:  (1)  putting  the  train  in  motion  before  he  had  had  time 
to  alight  therefrom;  (2)  moving  the  train  without  giving  him  notice  of 
its  intention  to  do  so;  and  (3)  moving  the  train  from  the  station  while 
he  was  aboard  same,  after  having  had  notice  of  his  intention  to  alight 
tlierefrom. 

Defendant  answered  plaintiff's  petition  by  a  general  denial  of  its 
allegations  and  a  plea  in  general  terms  of  contributory  negligence. 

A  trial  had  December  12,  1906,  resulted  in  a  verdict  and  judgment 
for  the  sum  of  $500  in  favor  of  plaintiff,  appellee  here,  and  the  de- 
fendant, appellant  here,  appealed. 

By  its  first  assignment  of  error  appellant  complains  of  the  action  of 
the  court  in  refusing  its  requested  charge  peremptorily  instructing  the 
jury  to  return  a  verdict  for  the  defendant.     In  support  of  this  assign- 


1907.}        St.  L.  S.  W.  Ry.  Co.  op  Texas  v.  Cunningham.  3 

ment  it  is  urged  that  the  record  shows  that  its  conductor  in  charge  of 
the  train  did  not  know  that  appellee  had  gotten  aboard  the  train^  nor 
anything  about  his  intention  to  get  oS  of  same  after  he  had  assisted 
his  wife  to  a  seat;  and  fails  to  show  that  the  brakeman  who  invited  ap- 
pellee to  get  aboard  the  train^  and  assured  him  it  would  not  be  moved 
for  three  or  four  minutes,  was  authorized  by  such  invitation  and  as- 
surance to  bind  appellant  to  hold  its  train  at  Naples  after  all  the  pas- 
sengers had  gotten  off  of  and  on  the  same. 

We  do  not  think  the  assignment  should  be  sustained.  As  was  shown 
by  the  testimony,  it  was  the  brakeman's  duty  to  take  a  position  at  the 
steps  of  one  of  the  coaches  when  the  train  arrived  at  a  station,  and 
there  assist  passengers  in  getting  off  of  and  on  the  train.  It  is  true 
appellee  was  not  a  passenger,  and  that  it  was  not  a  part  of  the  brake- 
man's  duty  to  assist  him  on  or  off  of  the  train.  It  is  equally  true  that 
appellee,  in  the  absence  of  proper  provision  made  by  appellant  for  the 
performance  of  the  service,  had  a  right  to  enter  appellant's  coach  for 
the  purpose  of  assisting  his  wife  in  her  partially  helpless  condition; 
and  for  his  guidance  in  the  exercise  of  this  right  we  think  he  was  en- 
titled to  rely  upon  information  furnished  to  him  by  the  person  selected 
by  appellant  to  perform  the  service  then  being  performed  by  the  brake- 
man.  Furnishing  such  information,  we  think,  was  clearly  within  the 
scope  of  the  duty  then  being  discharged  by  the  brakeman  and  imposed 
upon  him  by  appellant.  Frequently  it  is  not  only  proper,  but  neces- 
sary, that  a  person  intending  to  become  a  passenger  on  a  railroad  com- 
pany's train  should  be  assisted  by  some  one  interested  in  his  or  her 
comfort  and  welfare,  in  getting  thereupon,  and  in  procuring  proper  ac- 
commodations thereon.  Persons  entering  cars,  not  as  passengers,  but 
for  the  purposes  indicated,  often  are  without  information  as  to  the 
railroad  company's  custom  in  moving  its  trains  at  particular  stations, 
and  for  their  guidance  in  the  performance  of  such  service  for  a  friend  or 
relative,  constantly  are  asking  for,  and  relying  and  acting  upon  informa- 
tion as  to  such  matters  furnished  by  employes  placed  in  the  position 
occupied  by  the  brakeman  on  the  occasion  in  question.  The  practice 
of  passengers  and  licensees  accompanying  passengers  to  seek  such  in- 
formation from  an  employe  so  placed,  and  the  practice  of  such  employe 
to  furnish  same,  so  often  followed  and  so  well  known  to  the  public, 
we  think  the  railroad  company  can  not  be  held  to  be  ignorant  of,  but 
must  be  held  to  know  of,  and  to  countenance  and  acquiesce  in.  If  so, 
then  the  invitation  and  assurance  given  to  the  appellee  by  appellant's 
brakeman  was  not  given  without,  but  was  given  with,  authority  in  the 
brakeman  to  give  it.  And  as  a  result  of  such  invitation  and  assurance 
so  given  appellee,  it  became  appellant's  duty  to  hold  its  train  at  the 
station  for  a  time  reasonably  sufficient  to  enable  plaintiff  to  go  upon 
the  car  with  his  wife,  procure  a  seat  thereon  for  her,  and  alight  there- 
from with  safety.  Authority  for  the  conclusion  reached  by  us,  we 
think,  will  be  found  in  International  &  G.  X.  Ry.  Co.  v.  Satterwhite, 
19  Texas  Civ.  App.,  170.  Tliere  the  trial  judge  instructed  tlie  jury 
that  if  Satterwhite's  intention  to  get  off  of  the  train  after  assisting  a 
female  relative  thereon  was  known  to  either  the  conductor  or  the  brake- 
man,  such  knowledge  would  be  effectual  as  against  the  railroad  com- 
pany.   The  instruction  was  held  not  to  be  erroneous.    In  the  case  men- 
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tioned  the  brakeman  had  enjoined  Satterwhite  to  get  off  the  train,  and 
tlie  railroad  company  asked  the  court  to  charge  the  jury  that  it  was  not 
responsible  for  tlie  brakeman's  injunction.  In  disposing  of  the  railroad 
company's  complaint  because  of  the  refusal  of  the  trial  court  to  so  in- 
struct the  jury,  the  Court  of  Civil  Appeals  says:  "The  plaintiff  was 
not  seeking  to  recover  of  defendant  on  the  ground  that  he  was  induced 
to  leave  the  train  while  in  motion  by  the  words  spoken  by  the  brake- 
man.  These  words  were  offered  in  evidence  as  tending  to  show  knowl- 
edge on  the  part  of  the  trainmen  of  plaintiff's  purpose  and  intention  to 
alight  from  the  train  as  soon  as  he  rendered  proper  assistance  to  Mrs. 
Fambough.  We  tliink  there  was  no  error  in  refusing  this  instruct  ion.'' 
(Missouri,  K.  &  T.  Ry.  Co.  v.  Miller,  8  Texas  Civ.  App.,  241.) 

By  its  second  assignment  of  error  appellant  complains  of  tiiat  part 
of  the  court's  charge  which  instructed  the  jury  that,  if  they  believed 
from  the  evidence  "tiiat  one  of  the  employes  of  the  defendant,  in 
charge  of  said  train,  took  his  position  at  tlie  steps  of  the  coach  for  the 
purpose  of  assisting  passengers  off  and  on  said  train,  and  that  appellee 
informed  said  employe  of  his  intention  to  attend  his  wife,  seat  her,  and 
then  leave  the  train,  and  said  employe  assented  thereto,  then  it  was  the 
duty  of  defendant  to  stop  its  train  a  reasonably  sufficient  time  to  allow 
the  plaintiff  to  assist  his  wife  thereon,  and  to  attend  her,  and  to  seat 
her,  and  then  alight  therefrom  in  safety;  and  if  you  further  believe 
from  the  evidence  that  the  defendant  did  not  so  stop  its  train  a  reason- 
ably sufficient  time  as  above  charged,  caused  the  plaintiff  to  fall  from 
said  train  and  to  be  injured,  then  you  will  find  for  tlie*  plaintiff,  unless 
you  find  against  the  plaintiff  on  the  ground  that  he  was  guilty  of  con- 
tributory negligence  under  subsequent  paragraphs  of  this  cliarge." 

The  specific  objections  urged  to  the  charge  in  propositions  under  this 
assignment  are:  (1)  That  it  assumes  that  appellant's  employe,  who 
took  his  position  at  the  steps  of  tlie  coach  for  the  purpose  of  assisting 
passengers  off  of  and  on  its  train,  was  at  that  time,  with  some  other 
employe,  in  charge  of  the  train,  in  the  face  of  uncontradicted  evidence 
that  he  was  merely  appellant's  brakeman;  and  (2)  that  in  imposing 
upon  appellant  the  duty  to  stop  its  train  for  •a  reasonably  sutTicient 
time  to  allow  plaintiff  to  assist  his  wife  thereon,  and  attend  her,  and 
seat  her,  and  then  alight  therefrom  in  safety,  it  was  erroneous,  because 
it  placed  upon  appellant  a  greater  duty  than  was  due  from  it  to  ap- 
pellee, and  misleading,  in  that  the  jury  were  authorized  to  find  appel- 
lant liable  without  regard  to  the  diligence  used  by  appellee  or  to  the 
time  consumed  by  him  in  seating  his  wife  on  the  train. 

For  reasons  sufficiently  indicated  in  what  we  have  said  in  disposing 
of  appellant's  first  assignment  of  error,  we  do  not  believe  the  objec- 
tion first  urged  to  this  portion  of  the  court's  charge  should  be  sustained. 
Xor  do  we  think  the  other  objection  made  to  this  portion  of  the  court's 
charge  is  well  taken.  The  duty  it  placed  upon  appellant  was  to  hold 
its  train  for  a  time  reasonably  sufficient  to  enable  appellee  to  assist  his 
wife  upon  the  car,  procure  for  her  a  seat  thereon,  and  then  alight 
therefrom  in  safety.  The  law  placed  upon  appellant  identically  the 
same  duty.  (Missouri,  K.  &  T.  Ry.  Co.  v.  Miller,  8  Texas  Civ.  App., 
241 ;  International  &  G.  N.  Ry.  Co.  v.  Satterwhite,  19  Texas  Civ.  App., 
170;  Missouri,  K.  St  T.  Ry.  Co.  v.  McElree,  16  Texas  Civ.  App.,  182; 
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Ft.  Worth  &  D.  C.  By.  Co.  v.  Viney,  30  S.  W.  Rep.,  253.)  Giving  to 
tlie  language  of  the  charge  the  meaning,  it  seems  to  us,  it  necessarily 
carried,  the  complaint  that  it  was  misleading,  and  authorized  the  jury 
to  find  appellant  liable  without  regard  to  the  diligence  used  by  appellee 
or  the  time  consumed  by  him  in  seating  his  wife  on  the  train  and 
alighting  therefrom,  is  not  believed  to  be  tenable.  The  jury  were  not 
authorized  by  the  language  of  the  charge  to  extend  the  "reasonably  suffi- 
cient time"  it  declared  appellant  must  hold  its  train  one  instant  beyond 
the  period  necessary  to  enable  appellee  to  accomplish  tlie  purpose  for 
which  he  went  aboard  the  train  and  then  to  alight  therefrom.  If  the 
jury  had  believed  from  the  evidence  that  appellee  loitered  on  the  way, 
or  consumed  time  in  any  other  way  than  for  the  accomplishment  of  the 
purposes  specified  in  the  instructions  given  them,  they  could  have  found 
in  the  language  of  the  court's  charge  no  warrant  for  charging  against 
appellant  the  time  so  wasted.  On  the  contrary,  in  another  portion  of 
the  charge,  they  were  plainly  told  that  it  was  appellee's  duty  to  use 
such  dispatch  in  assisting  his  wife  on  the  train,  in  attending  her, 
seating  her  thereon,  and  getting  off  of  same,  as  a  person  of  ordinary 
care  and  prudence  would  have  used  under  the  same  circumstances. 
Therefore  to  construe  the  instructions  as  authorizing  the  jury  to 
find  appellant  liable  without  regard  to  the  diligence  used  by  ap- 
pellee or  to  the  time  consumed  by  him  in  rendering  the  assistance 
specified  to  his  wife  and  then  alighting  from  the  train,  it  seems  to 
us  would  be  a  .perversion  of  their  meaning  of  which  it  ought  not  to 
be  assimied  the  jury  might  be  guilty.  How  long  it  properly  might 
take  a  person  under  the  circumstances  shown  by  the  evidence  to 
surround  appellee  to  get  aboard  the  train  with  his  wife,  procure  a 
seat  thereon  for  her  and  then  alight  therefrom,  we  think  might 
well  have  been  determined  by  the  jury,  without  any  other  guide 
than  the  common  knowledge  and  experience  to  be  credited  to  all 
men  alike.  If  they  concluded  after  determining  the  time  necessary 
to  be  so  consumed,  that  the  train  did  not  remain  at  the  station  for 
that  length  of  time,  the  effect  of  such  finding  we  think  would  be 
to  determine  that  it  did  not  remain  at  the  station  a  "reasonably 
sufficient  time''  to  enable  appellee  to  accomplish  the  purposes  speci- 
fied in  the  charge.  (Missouri,  K.  &  T.  Ry.  Co.  v.  McElree,  16 
Texas  Civ.  App.,  182;  Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Viney,  30  S. 
W.  Rep.,  253 ;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Hardy,  61  Texas,  232 ; 
King  v.  Bremond,  25  Texas,  637;  Carter  v.  Fames,  44  Texas,  547; 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Styron,  66  Texas,  427;  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Johnson,  74  Texas,  262;  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Arispe,  81  Texas,  517;  St.  Louis  S.  W.  Ry.  Co. 
V.  Martin,  26  Texas  Civ.  App.,  231.) 

On  the  issue  of  contributory  negligence  on  the  part  of  appellee 
the  court  charged  the  jury  as  follows:  "In  passing  on  the  question 
whether  or  not  plaintiff  was  himself  guilty  of  contributory  negli- 
gence in  getting  off  the  train,  which  helped  to  bring  about  the  acci- 
dent whereby  he  was  injured,  if  he  was  injured,  you  will  consider 
the  speed  of  the  train,  the  nature  and  character  of  the  ground 
where  he  got  off,  the  hour  of  the  day  or  night,  distance  from  the 
step  to  the  ground^  age  and  physical  condition  of  the  plaintiff  at 


6  Texas  Civil  Appeals  Repoets^  Vol.  48.       [November, 

the  time,  his  experience  or  want  of  experience  in  getting  off  trains 
in  motion,  tlie  manner  in  which  he  got  off  the  train  and  all  his 
surroundings  at  the  time  and  all  the  circumstances  and  facts  in 
evidence  in  the  case,  and  say  from  it  all,  whether  or  not  a  person 
of  ordinary  care  and  prudence  would  have  attempted  to  get  off  the 
train  under  the  same  circumstances  and  in  the  same  way  he  did; 
if  you  find  he  would,  then  the  plaintiff  would  not  be  guilty  of  con- 
tributory negligence  in  doing  so  and  if  you  find  that  a  person  of 
ordinary  prudence  and  care  would  not  have  attempted  to  get  off  of 
the  train  and  in  the  way  the  plaintiff  did  under  the  same  circum- 
stances, then  the  plaintiff  would  be  guilty  of  contributory  negli- 
gence, which  would  defeat  his  right  to  recover,  and  you  will  find 
for  the   defendant." 

The  objections  urged  to  this  part  of  the  charge  are:  (1)  That 
it  does  not  appear  from  the  charge  whether  the  jury  were  to  consider 
the  circumstances  enumerated  therein  as  for  or  against  appellee; 
(2)  that  the  charge  authorized  the  jury  to  find  that  on  account  of 
the  age  and  physical  condition  of  appellee  at  the  time  and  his  in- 
experience in  getting  on  and  off  of  moving  trains  that  he  was  not 
guilty  of  contributory  negligence;  (3)  that  there  was  no  evidence 
that  appellee  was  of  such  an  age  and  in  such  a  physical  condition, 
or  so  lacking  in  experience  in  getting  on  and  off  of  trains,  as  to 
relieve  him  from  using  ordinary  care  to  prevent  injury  to  himself 
in  undertaking  to  get  off  of  the  train  as  he  did;  and  (4)  that  the 
charge  failed  to  enumerate  some  of  the  facts  in  evidence  tending  to 
show  that  appellee  was  guilty  of  contributory  negligence. 

We  do  not  think  the  objections  urged  are  tenable.  Considera- 
tion by  the  jury  of  the  circumstances  enumerated  properly  was  lim- 
ited to  the  issue  of  contributory  negligence  vcl  non>  without  respect 
to  whether  those  circumstances  tended  to  establish  or  disprove  such 
negligence.  Had  the  court  in  his  charge  instructed  the  jury  to 
consider  the  circumstances  enumerated  in  favor  of  appellant  on  the 
issue  of  contributory  negligence,  it  would-  have  been  objectionable 
as  on  the  weight  of  the  evidence. 

The  objection  last  specified  to  the  charge  in  question  seems  to 
have  no  support  in  the  record.  We  have  been  unable  to  find  therein 
any  other  facts  testified  to  which  should  have  been  enumerated  in 
the  charge.  If  there  were  others,  appellant  by  a  special  charge  re- 
quested should  have  directed  the  court's  attention  to  them. 

From  an  inspection  of  the  charge  it  is  apparent,  we  think,  tliat 
it  is  not  obnoxious  to  the  other  objections  urged  to  it. 

The  court  instructed  the  jury  if  they  found  for  appellee  to  give 
him  such  sum  as  in  their  opinion  would  compensE^te  him  for  injury 
they  might  find  from  the  evidence  he  had  sustained  and  for  pain 
suffered  and  which  they  might  believe  would  thereafter  be  suffered 
by  him.  This  charge  is  objected  to  on  the  ground  that  it  authorized 
the  jury  to  find  in  favor  of  appellee  damages  for  injuries  sustained 
by  him  and  in  addition  tliereto  for  pain  suffered  by  him,  when  the 
evidence  showed  that  the  only  damages  he  sustained  was  caused  by 
the  pain  he  suffered.  There  is  in  the  record  evidence  tending  to 
show  that  appellee  as  a  result  of  the  fall  to  the  ground  in  his  effort 
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to  get  off  of  the  train  had  his  shoulder  dislocated,  his  arm  and  right 
hand  injured,  his  head  wounded,  his  back  wrenched  and  a  kidney 
dislodged.  Therefore  we  think  the  assignment  of  error  attacking 
this  part  of  the  charge  should  be  overruled. 

Appellant's  fifth,  sixth,  seventh  and  eighth  assignments  of  error 
question  the  correctness  of  the  court's  action  in  refusing  to  give 
to  the  jury  special  charges  requested  by  it  to  be  given  to  them. 

One  of  the  charges  refused  was  as  follows:  "If  you  believe  from 
the  evidence  that  when  the  plaintiff  came  out  of  the  car  where  he 
had  carried  his  wife  and  on  to  the  steps  of  the  same  to  get  off  the 
train  was  standing  still  or  was  moving  slowly  and  that  he  could  have 
gotten  off  without  injury  to  himself  at  said  time,  but  that  he  failed 
to  get  off  then,  and  that  he  was  negligent  in  failing  to  do  so  and 
that  such  negligence,  if  any,  caused  or  contributed  to  his  injuries, 
if  any,  then  you  will  find  for  the  defendant,  and  in  passing  upon 
this  issue,  you  will  take  into  consideration  the  charge  defining  con- 
tributory  negligence.*' 

If  appellee  had  an  opportunity  to  get  off  of  appellant's  train 
with  safety,  it  was  because  appellant  had  discharged  its  full  duty 
to  him  by  holding  its  train  at  Naples  long  enough  to  enable  him  to 
do  so.  If  it  had  discharged  that  duty,  then  it  was  not  guilty  of 
negligence,  and  was  not  Ij^ble  to  appellee  for  the  injuries  he  sus- 
tained, irrespective  of  the  question  as  to  whether  he  had  been 
guilty  of  contributory  negligence  or  not.  It  was  not  error  to  refuse 
the  charge. 

Another  of  the  charges  refused  was  as  follows:  "If  you  believe 
from  the  evidence  that  the  plaintiff  got  off  of  the  train  while  it 
was  moving,  and  that  he  held  on  to  the  rod  or  rail  of  the  train 
steps,  and  that  he  was  negligent  in  so  doing,  if  he  did  so,  and  that 
by  such  aegligence,  if  any,  he  caused  or  contributed  to  cause  his 
injuries,  if  any,  then  you  will  find  for  the  defendant;  and  in  passing 
upon  this  issue  you  will  take  into  consideration  the  charge  defining 
contributory  negligence.*'  And  still  another  of  the  charges  refused 
was  as  follows:  "If  you  believe  from  the  evidence  that  the  plaintiff 
got  off  of  defendant's  train  and  that  it  was  moving  from  where  it 
had  stopped  at  Kaples,  and  was  increasing  in  speed  at  the  time, 
and  that  plaintiff  at  the  time  and  before  doing  so  realized  that 
there  was  some  danger  of  injury  to  himself  to  do  so,  and  that  under 
the  circumstances  he  was  negligent  in  doing  so  and  that  by  such 
negligence,  if  any,  he  caused  or  contributed  to  cause  his  injuries, 
if  any,  then  you  will  find  for  the  defendant;  and  in  passing  upon 
this  issue  you  will  take  into  consideration  the  charge  defining  con- 
tributory negligence." 

We  think  the  charge  first  set  out  in  the  preceding  paragraph 
was  properly  refused  because  it  failed  to  embody  the  limitation  on 
the  rule  it  invoked  made  proper  by  the  position  of  danger  in  which 
appellee  may  have  found  himself  by  reason  of  the  negligence  of  ap- 
pellant in  failing  to  discharge  the  duty  it  owed  to  him  to  hold  its 
train  for  a  time  reasonably  sufficient  to  enable  him  to  safely  alight 
therefrom;  (International  &  6.  N.  Ry.  Co.  v.  Neff,  87  Texas,  307), 
and  that  it  was  not  error  to  refuse  the  other  charge  set  out  in  said 
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paragraph  because  its  matter  was  suflBciently  covered  by  the  court^s 
general  charge. 

The  remaining  special  charge  asked  and  refused  was  as  follows: 
"If  you  believe  from  the  evidence  that  the  plaintiff  came  out  of  the 
car  and  down  the  steps  of  the  defendant's  coach  while  the  same 
was  standing  still  or  just  starting  and  moving  slow,  and  tliat  plain- 
tiff could  have  stepped  from  the  train  to  the  ground  with  safety,  and 
that  he  failed  to  do  so,  and  that  such  failure,  if  any,  to  alight  at 
the  time  was  negligence  as  that  term  has  been  defined  to  you  in 
the  main  charge,  you  will  return  a  verdict  for  the  defendant;  or,  if 
you  believe  that  plaintiff  could  have,  by  the  use  of  ordinary  care, 
gotten  off  of  said  train  in  safety,  and  negligently  failed  to  do  so, 
but  that  he  remained  on  the  train  until  he  was  injured  in  attempt- 
ing to  alight,  and  you  believe  an  ordinarily  prudent  man  would  not 
have  so  acted,  you  must  find   for  the   defendant." 

The  part  of  this  charge  not  subject  to  the  objection  suggested  to 
the  special  charge  refused  first  set  out  above,  we  think  is  sufficiently 
covered   by  the   court's  main   charge. 

The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


John  H.  Kirby  et  al.  v.  Leonidas  Cartwright  et  al. 

Decided  November  29,  1907. 

1. — ^Bond  for  Title— Construction. 

G.  executed  to  G.  a  bond  or  contract  for  title  to  a  certain  half  league 
of  land,  reciting  a  consideration  paid  in  cash  and  containing  the  further 
stipulation  "should  I  not  be  able  from  any  cause  to  deliver  to  the  said  G. 
a  deed  for  said  land  within  the  time  above  mentioned,  then  I  am  at  liberty 
to  convey  to  him  within  that  time  a  warranty  deed.  \n  fee  simple  for  a  like 
quantity  of  land  of  equal  value  in  some  other  part  of  Texas,  which  said  con- 
veyance when  so  made  by  me  is  to  be  in  full  satisfaction  of  this  obligation." 
Held,  that  C.  did  not  have  the  option  to  convey  .other  land  than  that  specified 
in  the  contract  in  satisfaction  of  the  same  except  upon  the  contingency  named 
therein,  nor  could  he  convey  adjacent  land  in  satisfaction  of  the  contract. 
Upon  acquiring  title  to  the  land  named  in  the  contract  within  the  time  named 
he  held  the  same  in  trust  for  G. 

2. — Deed — Date  of  Delivery — ^Presumption — Case  Criticised. 

A  deed  is  presumed  to  have  been  delivered  on  the  day  of  its  date,  and 
not  on  the  day  it  was  acknowledged  for  record.  Kent  v.  Cecil,  25  S.  W.  Rep., 
716,   criticised.     Evidence   considered,   and   held   to   support   this   presumption. 

8. — Bond  for  Title — Discharge — ^Evidence. 

The  issue  being  whether  or  not  a  different  tract  of  land  had  been  substituted 
by  agreement  of  the  parties  for  that  specified  in  a  bond  for  title  and  in  satis- 
faction of  the  bond,  evidence  considered,  and  held  insufficient  to  support  a 
finding  that  such  agreement  had  been  made. 

4. — Same — Consideration — Presumption  of  Payment. 

The  recital  in  a  contract  or  bond  for  title  of  receipt  of  the  purchase  money 
IB  prima  facie  proof  of   that  fact. 


5. — Bond  for  Title^Trespase  to  Try  Title. 

A  bond   for   title  to   land,   reciting   the   payment  of   the   purchase  money, 
will  support  an  action  of  trespass  to  try  title  or  afford  a  ground  of  defense. 
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6. — Same — Stale  Demand. 

Neither  limitation  nor  laches  can  be  set  up  by  plaint iflfs  in  trespass  to 
try  title  against  defendants  in  possession  under  a  bond  for  title  from  plaintiffs' 
ancestor,  the  defendants  simply  resting  upon  their  equitable  title  and  asking 
no  affirmative  relief. 

7. — ^LoBt  Deed — ^EYidence. 

In  a  suit  of  trespass  to  try  title,  evidence  considered,  and  held  to  require 
a  finding  by  the  jury  that  plaintiffs'  ancestor  had  executed  a  deed  to  the  land 
in  controversy. 

Appeal  from  tlie  District  Court  of  San  Augustine  County.  Tried 
below  before  Hon.  A.  T.  Watts,  Special  Judge. 

Joe  H.  Eagle,  Moye  Wicks,  Denman,  Franklin  £  McOown,  Lanier 
&  Martin  and  Taliaferro  &  Nolle,  for  appellants. 

Davis  &  Davis,  Cobbs  &  Hildebrand  and  John  H.  Cunninghamy  for 
appellees. — The  court  did  not  err  in  submitting  to  the  jury  the  first 
special  issue,  because  the  uncontro verted  evidence  showed  that  M. 
Cartwright  conveyed  to  John  Gillespie  by  warranty  deed  a  like 
quantity  of  land,  of  equal  value,  and  for  the  same  consideration 
within  the  forty  days,  which  was  the  life  of  the  contract,  and  the 
law  will  presume  that  the  contract  was  thus  performed  by  Cart- 
wright within  the  time  and  in  the  manner  in  which  he  agreed  and 
reserved  the  right  to  perform,  and  after  the  great  lapse  of  time  the 
presumption  is  conclusive  where  no  evidence  to  the  contrary  is  of- 
fered by  the  defendant.  Smith  v.  Hamptoxj,  13  Texas,  459;  Hodges 
V.  Johnson,  15  Texas,  570;  Farris  v.  Bennett,  26  Texas,  568; 
Bivers  v.  Washington,  34  Texas,  267;  Sparks  v.  Dawson,  47  Texas, 
143;  Ashmore  v.  Evans,  11  N.  J.  Eq.,  151;  Husky  v.  Maples,  88 
Am.  Dec,  690;  Walker  v.  Emerson,  73  Am.  Dec,  207;  Smithpeter 
V.  Ison,  63  Am.  Dec,  734;  Smith  v.  Johnson,  54  Am.  Dec,  126; 
Johnson  v.  Toulmin,  52  Am.  Dec,  212;  note,  18  Am.  St.  Rep.,  879- 
888;  Ordinary  v.  Steedman,  18  Am.  Dec,  652;  Philips  v.  Morrison, 
6  Am.  Dec,  638;  1  Jones  on  Evidence,  sec.  62. 

BEESE,  Associate  Justice, — This  is  a  suit  in  trespass  to  try  title 
by  Leonidas  Cartwright  and  others,  heirs  of  Matthew  Cartwright, 
deceased,  against  John  H.  Kirby  and  others  to  recover  the  east 
half  of  the  Henry  Williams  league  in  San  Augustine  County.  After 
the  usual  allegations  in  an  action  of  trespass  to  try  title  plaintiffs 
set  out  in  their  petition  that  the  basis  of  defendants'  title  was  a 
certain  contract  executed  by  Matthew  Cartwright  to  John  Gillespie 
as  follows: 

''State  of  Texas, 
San  Augustine  County. 

"Know  all  men  by  these  presents,  that  for  and  in  consideration 
of  the  sum  of  one  thousand  one  hundred  and  eighty-two  dollars  to 
me  in  hand  paid,  the  receipt  whereof  I  hereby  acknowledge  to  have 
been  paid  by  John  Gillespie,  I  hereby  bind  myself,  my  heirs  and 
assigns  to  make  and  deliver  to  him,  the  said  Gillespie,  in  the  county 
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of  Grimes,  in  the  said  State,  in  the  course  of  forty  days  from  this 
date  a  warranty  title  to  the  east  half  of  league  of  land  granted  to 
Henry  Williams,  which  said  land  is  situated  in  said  county  of  San 
Augustine,  adjoining  Jose  Hobdy's  headright.  It  is  hereby  agreed 
and  understood  that  should  I  not  be  able  from  any  cause  to  deliver 
to  the  said  Gillespie  a  deed  for  said  land  within  the  said  time  above 
mentioned,  then  I  am  at  liberty  to  convey  to  him  within  that  time 
a  warranty  deed  in  fee  simple  for  a  like  quantity  of  land  of  equal 
value  in  some  other  part  of  Texas,  which  said  conveyance  when  bo 
made  by  me  is  to  be  full  satisfaction  of  this  obligation. 

"Witness  my  hand  and  seal,  this  23d  of  April,  1847. 

(Signed)    M.   Cartwright.      (Seal.) 
"Witness : 

J.  Pinkney  Henderson, 

John  P.  Love." 

As  to  this  contract  or  bond  for  title,  plaintiffs  alleged  that  sub- 
sequently to  its  execution  Matthew  Cartwright  executed  to  Gillespie 
a  warranty  deed  to  the  east  half  of  the  Jose  Hobdy  league  in  San 
Augustine  County,  which  lay  alongside  of  the  Henry  Williams 
and  was  of  equal  value,  in  full  satisfaction  of  the  aforesaid  contract. 
It  was  further  alleged  that  at  the  time  'of  the  execution  of  the 
said  contract  Cartwright  did  not  have  title  to  the  east  half  of  the 
Williams  league;  that  he  did  not  acquire  such  title  until  May  18, 
1847;  that  the  said  contract  was  an  executory  contract,  did  not 
convey  the  title,  and  the  claim  thereunder  by  defendants  was  a  stale 
demand  and  barred  by  the  statute  of  limitations  of  four  and  ten 
years.  The  plea  of  stale  demand  was  set  out  with  full  and  appro- 
priate allegations  of  laches  on  the  part  of  defendants. 

Defendants  pleaded  the  general  issue  and  not  guilty,  specially 
denied  that  the  deed  for  the  Hobdy  league  was  in  pursuance,  or 
satisfaction,  of  the  obligations  of  the  contract  to  convey  the  Williams 
half  league;  set  up  execution  by  Cartwright,  subsequently  to  the 
execution  of  the  contract,  of  a  deed  to  Mrs.  Gillespie,  administratrix 
of  John  Gillespie,  for  the  Williams  half  league  in  pursuance  of  the 
obligations  of  the  contract,  which  deed,  they  allege,  has  been  lost 
and  which  they  will  seek  to  establish  by  secondary  and  presumptive 
evidence.  They  also  claim  that  if  the  contract  did  not  convey  the 
title,  and  if  they  failed  to  establish  the  execution  of  the  subsequent 
deed,  Cartwright  acquired  and  held  the  title  to  the  Williams  half 
league  in  trust  for  Gillespie,  his  heirs  and  assigns,  and  that  they 
hold  title  under  Gillespie.  They  also  alleged  fully  and  particularly 
claim  and  assertion  of  ownership  on  the  part  of  Gillespie  and  those 
claiming  under  him  and  recognition  of  their  title  by  Cartwright 
and  nonclaim  by  him  and  his  heirs. 

Plaintiffs  are  the  only  heirs  of  Matthew  Cartwright  and  are  en- 
titled to  his  estate.  Defendants  have  whatever  title  passed  to  Gil- 
lespie by  the  bond  for  title  or  by  any  deed,  executed  in  pursuance 
thereof. 

Upon  the  issues  thus  raised  the  court,  upon  motion  of  plaintiffs, 
submitted  two  special  issues  to  the  jury.    First.    Was  the  deed  to  the 
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Hobdy  half  league  made  and  executed  in  satisfaction  of  the  con- 
tract to  convey  the  Henry  Williams  half  league?  Second.  Did 
Cartwright  subsequently  to  the  execution  of  the  bond  for  title  execute 
to  John  Gillespie  or  his  administratrix  a  deed  to  the  Henry  Williams 
half  league?  The  first  question  was  answered  in  the  affirmative 
and  the  second  in  the  negative,  whereupon  the  court  rendered  judg- 
ment for  plaintiffs,  from  which  judgment  defendants  appeal. 

It  is  assigned  as  error,  by  the  first  assignment,  that  the  court  erred 
in  submitting  the  first  special  issue  as  to  the  execution  of  tlie  Hobdy 
deed  in  satisfaction  of  the  contract  to  convey  the  Williams  half 
league,  in  that  there  were  no  facts  or  circumstances  in  evidence 
showing  or  tending  to  show  that  the  deed  was  given  in  satisfaction 
of  the  bond  for  title.  By  their  second  assignment  appellants  com- 
plain that  there  was  no  evidence  to  sustain  the  finding  of  the  jury 
on  this  issue  and  that  their  finding  is  against  the  great  weight  and 
preponderance  of  the  evidence.  The  third  assignment  complains  of 
the  refusal  to  give  appellant's  special  charge  instructing  the  jury  to 
find  for  the  defendants,  there  being  no  evidence  that  the  deed  to 
the  Hobdy  half  league  was  given  in  satisfaction  of  the  contract  to 
convey  the  Williams  half  league. 

In  the  view  we  take  of  the  case,  if  Cartwright  acquired  the  title 
to  the  Williams  league,  as  claimed  by  plaintiffs  in  their  petition  and 
as  established  by  the  undisputed  evidence,  on  the  18th  of  May, 
1847,  twenty-five  days  after  the  execution  of  the  contract  or  bond 
for  title,  and  if  said  bond  for  title  was  not  satisfied  by  the  convey- 
ance of  the  Hobdy  half  league,  defendants  suing  as  plaintiffs,  would 
have  been  entitled  to  recover  the  land  as  against  the  plaintiffs,  heirs 
of  Cartwright,  and  a  fortiori  could  successfully  defend  their  title 
under  this  instrument,  and  this  whether  any  deed  was  subsequently 
executed  by  Cartwright  to  Gillespie  or  not.  This  view  seems  to  have 
been  taken  by  the  trial  court  and  also  by  appellees  upon  the  trial 
in  the  District  Court,  as  shown  by  the  submission,  at  their  request, 
of  the  two  issues  alone  upon  which  the  case  went  to  the  jury. 

The  contention  of  the  appellees  that  the  Hobdy  deed  was  given 
in  substitution  and  satisfaction  of  the  obligation  to  convey  the 
Williams  half  league  rests  primarily  upon  an  entire  misconstruction 
of  the  terms  of  the  contract.  They  assume,  and  it  is  largely,  if  not 
solely,  the  basis  of  their  contention,  that  by  the  terms  of  the  con- 
tract Cartwright  had  the  right  at  the  time  he  executed  the  Hobdy 
deed  to  substitute  the  Hobdy  half  league  for  the  Williams  half 
league. 

The  terms  of  the  instrument  are  absolutelv  clear  and  unambic^uous 
on  this  point.  After  the  unconditional  obligation,  for  the  consid- 
eration acknowledged  to  have  been  received  in  cash,  to  make  and 
deliver  within  forty  days  a  warranty  title  to  the  east  half  of  the 
Williams  half  league,  the  stipulation  is  added,  ^^tliat  should  I  not 
be  able  from  any  cause  to  deliver  to  the  said  Gillespie  a  deed  for 
said  land  within  the  time  above  mentioned,  then  I  am  at  liberty  to 
convey  to  him  within  tliat  time  a  warranty  deed  in  fee  simple  for 
a  like  quantity  of  land  of  equal  value  in  some  other  part  of  Texas, 
which  said  conveyance  when  so  made  by  me  is  to  be  in  full  gatisfac- 
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tion  of  this  obligation."  It  was  only  in  the  event  that  Cartwright 
was  not  able  to  get  the  title  to  the  land  referred  to  within  forty  days 
that  he  reserved  that  right  to  satisfy  the  obligation  of  the  contract 
by  the  conveyance  of  other  land.  And  even  in  that  event  he  did 
not  have  the  right,  under  the  contract,  to  substitute  the  Hobdy  half 
league  which  lay  alongside  the  Williams,  but  only  to  substitute  lands 
of  equal  value  in  some  other  part  of  Texas.  Without  some  subse- 
quent agreement  on  the  part  of  Gillespie,  express  or  implied.  Cart- 
wright  could  neither  at  any  time  substitute  for  the  Williams  the 
Hobdy  half  league,  nor,  except  in  the  event  he  was  unable  to  pro- 
cure titl6  to  the  Williams  half  league  within  the  forty  days,  sub- 
stitute any  other  lands  whatever. 

Xow,  the  undisputed  evidence  shows  that  Eowe,  who  had  title  to 
the  Williams  half  league,  conveyed  it  to  Cartwright  by  deed  dated 
May  18,  1847,  twenty-five  days  after  the  execution  of  the  contract, 
which  deed  was  proven  for  record  on  June  15,  1847.  Appellees 
insist  that  this  deed  must  be  presumed  to  have  been  executed  on 
June  15,  the  day  it  was  proven  for  record,  and  not  on  the  day  of 
its  date,  though  it  had  been  expressly  set  out  in  their  petition  that 
the  title  was  acquired  by  Cartwright  on  May  18.  There  being  no 
pretense  or  claim  that  this  bond  for  title  has  ever  been  satisfied, 
unless  it  was  satisfied  by  the  execution  of  the  deed  to  the  Hobdy 
half  league,  if  it  was  not  so  satisfied,  and  therefore  never  satisfied 
at  all,  we  do  not  think  that  it  is  material  whether  the  deed  from 
Rowe  to  Cartwright  was  delivered  on  the  day  of  its  date  or  the  day  it 
was  proven  for  record.  Appellees  cite  the  case  of  Kent  v.  Cecil  (25  S. 
W\  Rep.,  715),  in  support  of  their  contention.  We  have  carefully 
examined  the  opinion  of  the  Court  of  Civil  Appeals  of  the  Fourth 
District  in  that  case  and  would  not  be  prepared  to  assent  to  it,  if 
upon  tlie  facts  of  that  case  it  were  not  distinguishable  from  the 
present  case.  The  authorities  cited  by  the  court  (Martind.  Conv., 
sec.  204;  Tied.  Real  Prop.,  sec.  812),  do  not  sustain  the  statement 
as  to  the  weight  of  authority.  To  the  contrary,  in  Devlin  on  Deeds 
(vol.  1,  sec.  265),  it  is  stated  that  the  general  presumption  is  that 
a  deed  was  jJelivered  at  the  time  it  bears  date,  and  that  this  rule 
is  adhered  to  in  most  of  the  States,  where  the  date  of  the  deed 
and  the  date  of  acknowledgment  are  different.  The  decided  weight 
of  authority  seems  to  us  to  be  in  favor  of  the  rule  that  the  date  of 
the  deed,  and  not  of  its  acknowledgment,  in  the  absence  of  other 
evidence,  is  presumptively  the  date  of,  delivery.  (13  Cyc,  731;  9 
Am.  &  Eng.  Ency.  of  Law,  152,  note  to  Lake  Erie  Ry.  Co.  v.  Whit- 
ham,  46  Am.  St.  Rep.,  367;  86  Am.  Dec,  63.)  And  specially  should 
this  be  the  rule  with  deeds  of  the  class  of  the  one  from  Rowe  to 
Cartwright,  executed  in  1847.  At  that  date  the  country  was  thinly 
settled  and  officers  authorized  to  take  acknowledgments  few  and 
scattered,  and  it  is  a  matter  of  common  knowledge  that  instruments 
of  this  kind  were  sometimes  carried  a  long  time,  in  many  cases  for 
years,  before  being  authenticated  for  record.  Tliis  is  forcibly  ex- 
emplified by  the  deed  from  Watson  to  Rowe  introduced  in  evi- 
dence by  appellees,  which  was  dated  January  21,  1839,  and  proven 
for   record    September   29,   1847.      However    the   general   rule   Cis   to 


1907,]  KiBBY    V.    CaBTWBIGHT.  13 

presumptions  may  be^  all  the  authorities  agree  that  such  presumption 
is  to  be  indulged  only  in  the  absence  of  evidence  as  to  the  date  of 
delivery,  and  may  be  overcome  by  circumstances  tending  to  show 
that  the  deed  was  delivered  at  its  date,  or  not  until  its  acknowledg- 
ment, as  the  case  might  be.  We  tljink  the  circumstances  in  the 
present  case  are  sufficient  to  overcome  the  presumption  that  the  deed 
was  delivered  on  the  date  of  its  acknowledgment,  if  that  rule  be  the 
correct  one,  as  laid  down  in  Kent  v.  Cecil,  supra. 

Cartwright  was  under  obligation  to  make  reasonable  endeavor  to 
acquire  the  title  to  the  Williams  half  league  within  forty  days  of 
the  date  of  his  contract  with  Gillespie.  He  had  sold  the  land  and 
obligated  himself  to  make  title  in  that  time,  saving  the  privilege 
of  substituting  other  land  only  in  the  event  that  he  was  not  able 
to  procure  title  to  the  Williams  within  the  stipulated  time.  It 
it  reasonable  to  presume  that  he  was  already  in  negotiation  with 
Rowe  for  this  land,  and  it  is  extremely  probable  that  the  trade 
had  been  made,  lacking  only  the  execution  of  the  deed,  in  view  of 
the  fact  that  Bowe  was  a  resident  of  Travis  County,  and  that  in 
twenty-five  days  thereafter  he  signed  the  deed,  with  the  evident 
purpose  of  making  immediate  delivery.  It  was  not  acknowledged 
by  him,  but  proven  by  one  of  the  subscribing  witnesses,  so  tliat  the 
deed  passed  out  of  his  possession  before  the  date  of  the  authentication, 
otherwise  we  have  the  condition  of  Rowe  taking  the  deed  to  the 
officer  and  taking  along  with  him  the  subscribing  witness  to  prove 
it  for  record,  instead  of  himself  acknowledging  it.  Cartwright  lost 
his  right  to  substitute  other  lands  after  forty  days.  It  is  not  rea- 
sonable to  presume  that  he  would  have  let  the  time  slip  by  before 
getting  the  deed,  which  had  been  signed  within  twenty-five  days. 
We  think  these  circumstances  sufficient  to  overcome  whatever  slight 
presumption  there  might  be,  under  the  rule  laid  down  in  Kent  v. 
Cecil,  that  the  deed  was  not  delivered  until  it  was  proven  for  record. 

How  stands  the  record  then  as  to  evidence  that,  by  agreement 
between  Cartwright  and  Gillespie  subsequent  to  the  execution  of 
the  contract  to  make  title  to  the  Williams  tract,  a  deed  should  be 
made  to  the  Hobdy  tract  in  satisfaction  of  said  contract?  We  think 
there  is  not  a  circumstance  in  the  record  that  supports  or  tends  to 
support  appellees'  contention  on  this  point.  They  all,  on  the  con- 
trary, rebut  such  a  conclusion,  which  is  in  itself  very  unreasonable. 
The  two  instruments  were  executed  on  the  same  day,  were  proven 
for  record  on  the  same  day,  before  the  same  officer,  by  ^the  same 
subscribing  witness,  and  were  filed  for  record  and  recorded  on  the 
same  day.  The  Hobdy  deed  makes  no  reference  to  the  contract. 
There  is  no  significance  in  the  fact  that  the  contract  was  recorded 
on  page  83  and  the  deed  on  page  83  of  the  same  book.  If  the  clerk 
had  both  instruments  in  his  hands  for  record  at  the  same  time, 
executed  the  same  day,  it  could  not  have  been  considered  of  any 
importance  by  him  as  to  which  he  recorded  first,  and  his  recording 
the  contract  first  does  not  indicate  that  he  received  it  i}vst,  rather 
than  that  he  received  them  at  the  same  time.  But  even  if  we  a^ree 
that  the  contract  for  the  Williams  was  executed  and  filed  with 
the  clerk  first,  that  does  not  in  the  slightest  degree  tend  to  establish 


14  Texas  Civil  Appeals  Reports,  Vol.  48.       INovember, 

the  mam  fact,  which  is  that  the  Hobdy  was  conveyed  in  satisfaction 
of  the  contract  to  convey  the  Williams.  If,  after  the  contract 
had  been  executed  to  convey  the  Williams,  and  on  the  same  day 
it  had  been  agreed  to  substitute  the  Hobdy  half  league  then  owned 
by  Cartwright  and  make  a  deed  for  it  in  satisfaction  of  the  obliga- 
tion, the  first  thought  of  sensible  men  would  have  been  to  withdraw 
the  contract  for  the  Williams,  which  had  been  thus  nullified,  or 
at  least  to  have  set  out  in  the  Hobdy  deed  that  it  was  executed  in 
satisfaction  of  the  contract  to  convey  the  Williams.  The  fact  that 
the  consideration  of  the  two  instruments  was  tile  same  is  of  no  force 
in  view  of  the  uncontroverted  fact  that  the  two  tracts  were  of  equal 
valuation.  That  the  two  tracts  make  a  solid  body  of  a  league  of 
land  tends  strongly  to  support  the  inference  that  Gillespie  wanted 
them  both.  Cartwright  paid  in  1848  the  taxes  on  the  Williams 
half  league  for  the  years  1846,  1847  and  1848,  amounting  to  $4.50. 
He  was  liable  for  the  taxes  for  1846  and  1847.  The  taxes  for  1848 
we  must  presume  amounted  to  $1.50.  In  view  of  the  fact  that  he 
never  rendered  or  paid  taxes  on  the  land  after  this,  although  he 
lived  in  San  Augustine  County  until  1870,  and  was  careful  about 
the  payment  of  taxes,  the  force  of  this  payment  of  taxes  for  1848, 
for  which  he  was  not  liable,  at  the  same  time  that  he  paid  them 
for  1846  and  1847,  for  which  he  was  liable,  is  entirely  destroyed  as 
evidence  to  support  the  main  fact.  All  of  the  evidence  of  claim  of 
title  on  the  part  of  Gillespie  and  those  claiming  under  him,  inventory 
and  sale  of  the  land  by  his  administratrix  in  1850,  rendition  for 
taxes  for  1847  and  1849,  sale  by  Mrs.  Gillespie  in  1882,  and  con- 
tinuous, open  and  notorious,  assertion  of  title  under  this  sale  to 
the  present  time,  accompanied  by  payment  of  taxes  for  every  year 
including  and  since  1883,  and  in  the  face  of  this,  no  assertion  of 
ownership,  rendition  for,  or  payment  of  taxes  by  Cartwright  or  his 
heirs  since  the  contract  of  sale,  except  payment  of  taxes  for  1848 
referred  to,  notwithstanding  Cartwright  lived  in  the  same  comity 
in  which  the  land  was  situated  until  1870,  and  his  two  sons, 
plaintiffs  in  this  suit,  one  of  them  until  four  years  ago  and  the 
other  until  eleven  years  ago;  the  failure  to  inventory  this  land  by 
Cartwright's  administratrix,  his  wife;  the  partition  of  all  his  estate 
among  his  heirs,  not  including  this  land;  all  of  these  facts,  estab- 
lished by  the  uncontroverted  proof  for  the  purpose  of  showing  by 
presumption  the  execution  of  a  subsequent  deed  to  the  administra- 
trix of  Gillespie,  if  not  sufficient  to  require  a  peremptory  instruc- 
tion to  the  jury  to  find  for  the  appellants  on  that  issue,  all  tended 
very  strongly  to  rebut  appellees'  contention  that  by  subsequent 
agreement  between  Cartwiight  and  Gillespie,  made  on  the  same  day 
as  the  bond  for  title  for  the  Williams,  the  bond  had  been  nullified 
by  the  execution  of  the  deed  for  the  Hobdy  half  league.  Gillespie 
lived  in  Grimes  County  and  died  there  in  December,  1847,  and 
his  estate  was  administered  there.  His  administratrix  inventoried 
both  the  Hobdy  half  lea^e  and  the  Williams  half  league,  and  in  1850 
both  tracts  were  sold  as  the  property  of  his  estate  under  the  orders 
of  the  probate  court.  The  sale  of  the  Williams  was  disapproved, 
and   it   was    again    sold,    but   this    sale    appears    not    to    have    been 
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consmninated  and  the  Williams  passed  to  Mrs.  Gillespie  under  a 
general  deed  from  the  heirs.  Cartwright  lived  in  San  Augustine 
County  and  died  there  in  1870,  and  his  estate  was  administered 
there.  His  administratrix  returned  an  inventory  and  appraisement 
of  the  property  of  his  estate,  upon  which  this  land  did  not  appear, 
and  subsequently  his  heirs  partitioned  his  property  among  them- 
selves, but  in  such  partition  this  land  was  not  included. 

Appellees  attempt  to  explain  the  circumstances  of  the  omission 
of  the  Williams  tract  from  the  inventory  of  the  property  of  Cart- 
wright's  estate  by  his  administratrix,  by  the  circumstances  that  a 
tract  of  land  in  Navarro  County,  which  had  been  inherited  by  Cart- 
wright  from  his  father,  was  also  omitted  from  this  inventory,  but 
this  evidence  discloses  that  this  tract  was  in  litigation  and  does 
not  show  that  Cartwright's  title  was  ever  sustained  or  held  to  be 
good.  In  addition  to  this  there  is  much  difference  between  omitting 
the  Navarro  County  tract  from  the  inventory  and  the  omission  of 
this  half  league  lying  in  the  county  of  Cartwright's  residence  and 
where  his  estate  was  administered,  accompanied  as  it  was  with  so 
many  circumstances  showing  a  nonclaim  by  Cartwright  and  his 
heirs. 

We  think  that  the  evidence  did  not  raise  the  issue  suggested  by 
the  first  special  issue  submitted  to  the  jury,  and  that  the  jury  should 
have  been  instructed,  as  requested  by  appellants,  that  there  was  no 
evidence  that  the  deed  for  the  Hobdy  half  league  was  made  in 
satisfaction  of  the  contract  to  convey  the  Williams. 

This  left  appellants  holding  title  under  the  bond  for  title  which 
had  never  been  satisfied,  or  repudiated,  by  Cartwright  or  his  heirs. 
The  recitals  in  the  contract  of  receipt  of  the  purchase  money  was 
prima  facie  proof  of  that  fact,  and  it  was  not  disputed.  (Short  v. 
Price,  17  Texas,  403;  Tumlinson  v.  York,  20  Texas,  698;  Byars  v. 
Thompson,  80   Texas,  475.) 

Such  a  contract,  under  all  the  circumstances  shown  by  the  un- 
disputed evidence,  was  sufficient  to  have  entitled  appellants  to  re- 
cover the  land,  if  they  had  been  plaintiffs.  Certainly  when  sued 
they  could  defend  their  possession  under  it.  Having  obligated  him- 
self to  convey  the  Williams  half  league,  if  he  could  get  the  title  in 
forty  days,  and  having  received  the  purchase  money,  when  Cart- 
wright acquired  the  land,  and  especially  when  he  acquired  it  within 
the  forty  days,  the  title  thus  acquired  by  him  inured  to  the  benefit 
of  his  grantee  in  the  bond  for  title,  and  both  he  and  his  heirs  are 
estopped  to  deny  the  title  of  those  holding  under  his  contract  to 
convey.  Whether  such  title  be  a  legal  or  equitable  one  is  of  no 
importance.  Either  would  equally  well  support  an  action  of  tres- 
pass to  try  title  by  appellant  or  afford  a  ground  for  defense.  (Wright 
V.  Dunn,  73  Texas,  296;  Scarborough  v.  Arrant,  25  Texas,  132; 
Catlin  V.  Bennatt,  47  Texas,  170;  Miller  v.  Alexander,  8  Texas,  45.) 

That  the  plea  of  laches  and  stale  demand  set  up  by  appellees  to 
defeat  appellant's  title,  has  no  application,  even  if  they  had  been 
plaintiffs,  has  been  several  times  decided  by  this  court,  and  these 
dpoisions  we  are  content  to  follow.  (Lyster  v.  Leighton,  81  S.  W. 
Rep.,  1033,  and  cases  cited.)     Appellants  rested  upon  their  title  and 
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did  not  seek  specific  performance  or  any  other  aflBrmative  relief, 
and  neither  the  plea  of  the  ten  years*  statute  of  limitation  nor  the 
defense  of  laches  and  stale  demand  applied.  (Hensel  v.  Kegans, 
28  S.  W.  Bep.,  705.)  The  bond  for  title  had  never  been  repudiated, 
on  the  contrary  the  evidence  is  conclusive  that  the  title  under  it 
had  been  always  recognized  by  Cartwright  in  his  life  time,  and  his 
heirs  after  him  until  a  short  time  before  bringing  this  suit.  As  long 
as  their  title  was  thus  recognized,  even  if  only  an  equitable  title,  there 
was  npthiug  to  call  for  affirmative  action  by  appellants,  and  they 
liave  not  been  guilty  of  laches. 

Upon  the  undisputed  evidence  the  court  should  have  instructed 
a  verdict  for  appellants  upon  the  issue  as  to  their  title  under  the 
bond  for  title  irrespective  of  the  evidence  introduced  to  show  by 
circumstances  and  presumption  the  execution  subsequently  of  a  deed 
from  Cartwright  to  the  administratrix  of  Gillespie. 

Upon  tlie  second  issue  appellants  do  not  contend  that  the  evidence 
required  a  peremptory  instruction  to  the  jury  to  find  that  a  subse- 
quent deed  to  Gillespie  or  his  administratrix  or  heirs  had  been  ex- 
ecuted. We  think  that  it  was  error  to  refuse  appellants'  special 
instruction  No.  5  as  set  out  in  their  12th  assignment.  If  the  bond 
for  title  was  not  sufficient  to  enable  Gillespie  and  those  holding 
under  him  to  take  and  hold  possession  of  the  land,  but  it  was  nec- 
essary, to  enable  them  to  do  so,  that  a  subsequent  deed  should  have 
been  executed  by  Cartwright,  we  would  hold  that  the  verdict  of 
the  jury  upon  the  second  issue  was  contrary  to.  the  law  and  the 
evidence,  and  unsupported  by  the  evidence.  In  such  case  the  only 
explanation  of  the  acts  of  the  parties,  as  shown  by  the  undisputed 
evidence,  would  be  found  in  the  fact  that  such  deed  had  been  exe- 
cuted. The  case  seems  to  have  been  submitted  to  the  jury  upon 
the  theory  that  a  negative  answer  to  the  first  question  or  an  af- 
firmative answer  to  the  second  would  either  have  required  a  judg- 
ment for  defendants. 

We  have  not  found  it  necessary  to  pass  upon  the  other  assign- 
ments of  error.  From  our  conclusion  that  upon  the  undisputed 
evidence  the  jury  should  have  been  instructed  to  return  a  verdict 
for  appellants,  as  requested  by  them,  it  results  that  the  judgment 
should  be  reversed  and  judgment  here  rendered  for  them,  and  it  is 
so  ordered.  (Stevens  v.  Masterson,  90  Texas,  417;  Henne  v.  Moultrie, 
97  Texas,  216.) 

Reversed  and  rendered. 

Writ  of  error  refused. 


City  of  Texarkana  v.   Southwestern  Telegraph   &  Telephone 

Company. 

Decided  November  30,  1907. 

1. — Telegraph  and  Telephone  Companies — Occupation  of  Streets — Statutes  Con- 
stmed. 
The  Lepislatiire  did  not  intend  by  prrantinj?  to  city  councils  the  exclusive 
control   of  streets,   alleys   and   public   grounds   within   their   corporate    limits, 
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as  provided  by  article  419,  Revised  Civil  Statutes,  to  set  at  naught  the  au- 
thority  previously  given  by  it  to  telegraph  and  telephone  lines  to  occupy  such 
highways  with  tiieir  poles,  piers,  wires,  etc.,  as  provided  by  article  098  of  said 
statutes.  Ihe  public  highways  of  the  State,  including  the  streets  and  alleys 
within  incorporated  cities  and  towns,  belong  to  the  State,  and  the  supreme 
power  to  regulate  and  control  them  is  lodg^  with  the  people  acting  through 
the   Legislature. 

2. — ^Powers — Delegation. 

Even  if  the  exclusive  power  over  the  streets  and  alleys  in  a  city  or  town 
had  been  granted  by  the  Legislature  to  the  city  council  of  cities  and  towns, 
the  council  could  not  delegate  the  power  to  an  officer  of  the  city.  Hence  a 
city  ordinance  vesting  in  the  city  marshal  the  authority  to  issue  permits  to 
erect  poles  in  the  streets  when  the  same  were  deemed  necessary  by  him,  would 
be   void. 

8. — ^Trial  without  Jury — ^Incompetent  Testimony — ^Harmless  Error. 

When  a  trial  is  before  the  court  without  a  jury,  and  testimony  is  admit- 
ted which  might  be  subject  to  the  objection  that  it  embodied  conclusions 
of  the  witnesses,  the  error  is  harmless,  especially  when  the  witnesses  detail 
the  facts  upon  which  they  base  their  conclusions. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

F.  M.  Ball,  n.  W.  Vaughan  and  Rollin  W.  Rodgers,  for  appellant. 
— The  court  erred  in  its  first  conclusion  of  law,  "That  the  ordinance 
adopted  October  6,  1903,  is  null  and  void,"  said  ordinance  providing 
for  obtaining  a  permit  before  digging  in  or  disturbing  the  surface 
of  any  street  in  said  city,  because  the  testimony  shows  tliat  said  or- 
dinance is  reasonable  in  its  terms,  and  was  duly  and  legally  adopted 
and  put  into  effect  by  the  city  council,  and  same  was  a  proper  and 
reasonable  exercise  of  its  charter  and  police  powers  over  the  streets 
of  said  city.  Rev.  Stats.,  arts.  419,  420,  426,  464;  Iloefling  v.  San 
Antonio,  85  Texas,  231;  Ex  parte  Gregory,  20  Texas  Crim.  Rop., 
216;  Ex  parte  Canto,  21  Texas  Crim.  Rep.,  63;  Chimene  v.  Baker, 
32  Texas  Civ.  App.,  520;  Xewson  v.  Galveston,  76  Texas,  561; 
McDonell  v.  I.  &  G.  N.  Ry.,  60  Texas,  595. 

The  court  erred  in  its  second  conclusion  of  law,  "that  under  the 
general  Jaws  of  the  State  of  Texas,  relating  to  telegraph  and  telc- 
plione  business,  tlie  defendant  has  tlie  right  and  authority  to  con- 
struct and  maintain  its  poles  and  wires  in  and  upon  the  streets  and 
highways  of  plaintiff  city,  and  to  use  and  occupy  the  same  therefor, 
and  that  such  is  not  dependent  upon  the  consent  or  permission  of 
the  city  council  of  said  city,"  because  such  rights  are  not  granted 
to  the  defendant  telephone  company  under  the  laws  of  the  State  of 
Texas,  and  the  exclusive  power  and  control  over  tlie  streets  and 
alleys,  highways  and  public  places  are  by  law  delegated  to  and  con- 
ferred upon  said  city  under  its  charter.  Constitution,  art.  1,  sec.  17, 
1876;  Act  March,  1875,  art.  419,  Revised  Statutes,  1895;  Act  April, 
1874,  art.  698  et  seq.,  Rev.  Stats.,  1895;  art.  650,  and  art.  745, 
Rev.  Stats.,  1895;  arts.  419,  420,  426  and  464,  Rev.  Stats.,  1895; 
Corsicana  v.  Zorn,  97  Texas,  317;  Scott  v.  Marlin,  25  Texas  Civ. 
App.,  353;  "Woolters  v.  Crockett,  11  Texas  Civ.  App.,  474;  St.  Ijouis 
Vol.  XLVni.  Civil— 2. 
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V.  Western  Union  Tel.  Co.,  149  U.  S.,  465;  37  L.  ed.,  810;  Blair 
V.  Chicago,  201  TJ.  S.,  400. 

Statutory  construction:  Erwin  v.  Blanks,  60  Texas,  583;  Lufkin 
V.  Galveston,  63  Texas,  438;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Bambolt, 
67  Texas,  657;  Bateman  v.  Maddox,  86  Texas,  553;  McKenzie  v. 
Baker,  88  Texas,  676;  Mitchell  County  v.  City  Nat.  Bank,  91  Texas, 
374;  Dallas  County  v.  Plowman,  99  Texas,  509;  Davis  v.  State,  2 
Texas   Crim.   App.,  428. 

Charters  subject  to  legislative  control:  Constitution,  1876,  art.  1, 
sec.  17;  Rev.  Stats.,  art.  650;  Storrie  v.  Houston  City  St.  Ry.,  92 
Texas,  142;  Mitchell  County  v.  City  Nat.  Bank,  91  Texas,  374; 
People  V.  Squire,  145  U.  S.,  175;  State  v.  Murphy,  31  S.  W.  Rep., 
594. 

Appellee  having  no  franchise  or  permission  from  appellant,  could 
acquire  no  rights  in  the  streets  by  reason  of  its  unauthorized  use  and 
encroachments  thereon,  and  appellant  could  assert  its  authority  at 
any  time  and  compel  appellee  to  vacate  its  streets.  St.  Louis  v.  W. 
TJ.  Tel.  Co.,  148  U.  S.,  92;  Charlotte  v.  Pembroke  Iron  Works,  8 
L.  R.  A.,  828,  and  note;  Pillsbury  v.  Brown,  9  L.  R.  A.,  94. 

McLaurin  dc  Wozencraft  and  Hart,  Mahaffey  &  Thomas,  for  ap- 
pellee.— The  ordinance  in  question  is  void  for  the  following  reasons: 

Ist.  It  vests  in  the  city  marshal  the  discretion  of  determining 
whether  the  work  upon  the  streets  for  which  a  permit  is  required 
is  necessary.  This  being  a  power  which  can  be  exercised,  if  at  all, 
alone  by  the  city  council,  and  can  not  be  delegated. 

2d.     The  ordinance  levies  a  tax  without  authority  of  law. 

3d.  It  vests  in  the  city  marshal  the  power  to  collect  a  tax  or 
license  fee  when  that  authority  alone  can  be  exercised  by  the  city 
collector. 

4th.  The  ordinance  is  void  as  to  telegraph  and  telephone  com- 
panies, because  it  places  a  burden  upon  and  forces  them  to  pay  for 
doing  that  which  they  have  a  right  to  do  under  the  statute  of  Texas. 
Galveston  &  W.  Ry.  Co.  v.  Galveston,  90  Texas,  398;  Gulf,  Colorado 
&  Santa  Fe  Ry.  Co.  v.  Riordan,  22  S.  W.  Rep.,  519;  Bennison  v. 
Galveston,  18  Texas  Civ.  App.,  22;  Austin  v.  Austin  Cemetery  Asso- 
ciation, 87  Texas,  336;  Denison  &  P.  Ry.  Co.  v.  James,  20  Texas 
Civ.  App.,  361;  Dillon  on  Mun.  Cor.,  sees.  96,  779;  Waters-Pierce 
Oil  Co.  V.  McElroy,  47  S.  W.  Rep.,  275;  Philadelphia  v.  Empire 
P.  Ry.  Co.,  177  Pa.,  382;  Council  Bluffs  v.  Kansas,  St.  J.  &  C.  B. 
Ry.  Co.,  24  Am.  Rep.,  773. 

Article  419,  Revised  Statutes,  which  confers  upon  city  councils 
of  cities  incorporated  under  the  general  laws  of  the  State  exclusive 
control  and  power  over  the  streets  of  said  cities  does  not  repeal 
art.  698,  Revised  Statutes,  which  gives  telegraph  and  telephone  com- 
panies the  right  to  construct  their  lines  in  such  streets  without  the 
consent  of  the  municipality.  Such  exclusive  control  and  power  so 
conferred  upon  the  city  council  is  subject  to  the  general  laws  of  the 
State  in  regard  to  the  use  of  said  streets  for  telegraph  and  tele- 
phone purposes.  Sayles*  Civil  Statutes,  art.  698;  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Southwestern  Tel.  &  Tel.   Co.,  93  Texas,   313;   2 
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Dillon  on  Mun.  Cor.,  sec.  683;  Michigan  Tel.  Co.  v.  The  City  of 
Benton  Harbor,  47  L.  R.  A.,  104;  City  of  Memphis  v.  Postal  Tel. 
&  Cable  Co.,  139  Fed.  Kep.,  708;  Buttles  v.  The  City  of  Covington, 
10  S.  W.  Hep.,  644;  State  v.  Wofford,  90  Texas,  519-20;  Galveston 
&  W.  Ry.  Co.  V.  Galveston,  36  L.  R.  A.,  33;  Council  Bluffs  v.  Kan- 
sas, St.  J.  &  C.  B.  Ry.  Co.,  24  Am.  Rep.,  773;  27  Am.  &  Eng. 
Ency.  L.   (2d  ed.),  1006. 

SPEER,  Associate  Justice. — Appellant,  a  municipal  corporation 
under  the  general  laws  of  the  State,  as  plaintiff  below,  sought  an 
injunction  against  appellee  to  restrain  it  from  using  and  occupying 
the  streets  and  alleys  of  said  city  with  poles,  wires  and  other  ap- 
pliances used  by  it  in  the  operation  of  a  local  and  long  distance 
telephone  exchange  system,  alleging  that  the  use  and  occupation  of 
its  said  streets  and  alleys  was  without  its  consent  and  over  its  pro- 
test and  in  defiance  of  the  authority  of  its  city  council.  Appellee 
answered  alleging  that  it  entered  upon  and  occupies  said  streets  and 
alleys  by  authority  of  the  statute  laws  of  the  State  of  Texas  and 
had  a  right  to  so  use  them  without  the  permission  or  consent  of  ap- 
pellant, and  prayed  for  an  injunction  restraining  appellant  from  re- 
moving its  poles,  wires,  etc.,  from  said  streets  and  alleys.  Appellee 
also  attacked  the  validity  of  a  certain  ordinance  relating  to  digging 
in  the  streets  which  appellant  was  seeking  to  enforce  against  it. 
There  was  a  trial  before  the  court  without  the  intervention  of  a 
jury  and  judgment  rendered  refusing  the  relief  prayed  for  by  ap- 
pellant and  granting  that  sought  by  appellee. 

The  findings  of  fact  filed  by  the  trial  court  are  as  follows: 

1.  I  find  that  the  plaintiff  is  a  city  of  more  than  one  thousand 
and  less  than  ten  thousand  inhabitants,  incorporated  under  the  gen- 
eral laws  of  the  State  of  Texas  for  the  incorporation  of  such  cities, 
and  that  it  was  incorporated  as  such  city  in  the  year  1877  and  has 
existed  as  such  municipal  corporation  since  said  date  until  this  time. 

2.  That  the  defendant  is  a  corporation  organized  under  the  laws 
of  the  State  of  New  York,  having  been  incorporated  in  the  year 
1882,  and  continued  as  such  incorporation  to  tins  time,  with  au- 
thority to  construct,  maintain  and  operate  telegraph  and  telephone 
lines  in  the  States  of  New  York,  Arkansas  and  Texas,  and  that 
on  September  16,  1899,  it  filed  its  charter  in  the  office  of  the 
Secretary  of  the  State  of  Texas,  and  complied  with  the  laws  of 
the  State  of  Texas  relating  to  such  matters,  and  duly  obtained  a 
permit  to  do  business  in  the  State  of  Texas  for  the  purpose  of 
telegraphing  and  telephoning,  as  authorized   in  its  charter. 

3.  That  the  said  defendant  during  or  before  the  year  1887  en- 
tered upon  the  streets  of  the  city  of  Texarkana,  Texas,  and  con- 
structed its  poles,  wires  and  fixtures  along  and  over  the  same  and 
began  to  do  a  telephoning  business,  furnishing  telephones  for  public 
use  in  said  city,  and  has  continued  to  maintain  and  operate  said 
telephone  system  in  plaintiff's  city  ever  since  said  time,  and 'is  now 
so  conducting  the  same  with  the  knowledge  and  acquiescence  of  said 
city. 

4.  That   in    1808   the   defendant   presented    to    said   plaintiff    city 
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council  a  petition  for  permission  to  place  its  poles  inside  of  the 
curb  lines  of  the  sidewalks  along  Broad  Street  in  plaintiff  city, 
stating  that  it  had  been  granted  a  franchise  and  privilege  of  erect- 
ing its  poles  and  lines  in  said  city,  which  petition  was  accepted 
and  granted  upon  motion  in  the  council  of  plaintiff  city,  on 
May  2,  1898. 

5.  That  on  June  6,  1898,  there  were  no  other  telephone  lines 
in  plaintiff  city  except  the  telephone  lines  of  the  defendant,  and 
that  on  said  June  6,  1898,  plaintiff's  city  council  passed  an  ordi- 
nance requiring  the  owners  of  all  telegraph,  telephone  and  electric 
poles  and  all  obstructions  of  a  similar  character  in  and  upon  Broad 
Stjeet  of  plaintiff  city  to  be  removed  at  the  expense  of  the  owners 
thereof  and  placed  within  the  curb  lines  of  the  sidewalks  along  said 
street. 

6.  That  on  the  6th  day  of  October,  1903,  plaintiff's  city  council 
passed  and  adopted  and  put  into  effect  an  ordinance  providing  that 
it  sliould  be  unlawful  for  any  person,  firm  or  corporation,  to  dis- 
turb tlie  surface  of  any  street,  alley  or  sidewalk  in  said  city,  by 
digging,  boring,  cutting  or  removing  earth  or  other  surface  without 
the  written  consent  of  the  city  marshal,  and  providing  a  fine  of 
any  sum  not  less  than  five'  nor  more  than  one  hundred  dollars  for 
each  violation  of  the  same,  and  fuiiher  providing  that  the  city 
marshal  should  charge  fifty  cents  for  each  such  permit,  and  col- 
lect such  sum  and  return  the  same  to  the  city  treasurer  monthly. 

7.  That  on  the  6th  day  of  February,  1906,  the  city  council  of 
plaintiff  city,  witliout  notice  to  the  defendant,  duly  passed  and 
adopted  a  resolution  ordering  and  directing  the  defendant  to  remove 
within  ten  days  thereafter  from  the  street  and  alleys  and  highways 
of  Texarkana  all  of  its  poles,  wires  and  other  incumbrances  on 
said  streets,  except  those  used  solely  and  exclusively  for  the  pur- 
poses of  long  distance  traffic  and  business,  as  defined  in  said  reso- 
lution, and  authorizing  and  directing  the  city  attorney  and  city 
marshal  of  said  city  to  take  such  steps  and  action  in  or  out  of  court 
to  carry  out  and  make  effective  such  resolution,  a  certified  copy  of 
which  resolution  was  thereafter,  on  the  10th  day  of  February,  1906, 
served   on   the   defendant. 

8.  I  find  as  a  fact  that  the  defendant,  the  Southwestern  Tele- 
graph and  Telephone  Company,  is  now  using  and  occupying  the 
streets,  alleys  and  highways  of  the  city  of  Texarkana,  Texas,  without 
having  a  franchise  from  the  city  council  of  said  city  therefor,  and 
that  it  has  never  had  such  franchise  from  said  ciity  council,  but 
it  has  occupied  the  streets  of  said  city  since  1887  with  the  laiowl- 
edge  and   acquiescence  of   said  city  council. 

9.  I  further  find  that  the  plaintiff  by  its  officers  is  threatening 
to  enforce  the  ordinance  passed  October  6,  1903,  by  arresting  and 
prosecuting  the  agents  and  employes  of  defendant  if  they  attempt 
to  set  poles  in  the  streets  of  plaintiff. 

10.  I  find  that  the  poles  of  defendant  are  set  with  proper  care 
and  of  good  material  and  they  do  not  incommode  the  use  of 
said  streets  in  any  manner. 

We  adopt  the  trial  court's  findings  of  fact  and  proceed  to  deter- 
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mine  whether  or  not  they  authorize  the  judgment  rendered.  A 
solution  of  the  most  vexed  question  presented  on  the  appeal  depends 
upon  the  construction  of  the  statutes  authorizing  magnetic  telegraph 
lines  to  occupy  the  public  roads,  streets,  etc.,  in  this  State,  on  the 
one  hand,  and  that  granting  to  the  city  council  of  incorporated 
cities  and  towns  the  exclusive  control  and  power  over  the  streets, 
alleys,  etc.,  of  the  city,  on  the  other  hand.  Article  698,  Sayles' 
Texas  Civil  Statutes,  reads:  "Corporations  created  for  the  purpose 
of  constructing  and  maintaining  magnetic  telegraph  lines  are  au- 
thorized to  set  their  poles,  piers,  abutments,  wires  and  other  fixtures 
along,  upon  and  across  any  of  the  public  roads,  streets  and  waters  of 
this  State,  in  such  manner  as  not  to  incommode  the  public  in  the 
use  of  such  road,  streets  and  waters."  It  has  been  held  by  our 
Supreme  Court  that  the  term  "magnetic  telegraph  lines"  contained 
in  the  above  article  is  broad  enough  to  and  does  include  telephone 
lines — ^the  latter  being  but  another  method  of  accomplishing  the  one 
purpose — ^the  transmission  of  messages  by  electricity.  San  Antonio 
&  A.  P.  Ey.  Co.  V.  Southwestern  Tel.  &  Tel.  Co.,  93  Texas,  313. 
Tliis  decision  appears  to  be  well  sustained  by  the  authorities  elsewhere. 
By  article  419,  Sayles'  Texas  Civil  Statutes,  an  enactment  subse- 
quent in  point  of  time  to  the  article  above  quoted,  the  city  council 
of  a  town  or  city  incorporated  under  the  general  statute  is  declared 
"to  have  the  exclusive  control  and  power  over  the  streets,  alleys 
and  public  grounds  and  highways  of  the  city,  and  to  abate  and  re- 
move encroachments  or  obstructions  thereon.  .  .  ."  It  is  by 
virtue  of  this  article  that  appellant  asserts  its  right  to  oust  appellee 
from  its  streets  and  alleys. 

In  arriving  at  the  legislative  intent  as  expressed  in  the  two  articles 
quoted,  it  is  well  to  consider  one  or  two  other  articles.  Article  702 
provides:  "The  corporate  authorities  of  any  city,  town  or  village 
through  which  the  line  of  any  telegraph  corporation  is  to  pass,  may 
by  ordinance  or  otherwise  specify  where  the  posts,  piers  or  abut- 
ments shall  be  located,  the  kind  of  posts  that  shall  be  used,  the 
height  at  which  the  wires  shall  be  run,  and  such  company  shall 
be  governed  by  the  regulations  thus  prescribed;  and  after  erection 
of  said  telegraph  lines  the  corporate  authorities  of  any  city,  town 
or  village  shall  have  power  to  direct  any  alteration  in  the  erection 
or  location  of  said  posts,  piers  or  abutments,  and  also  in  the  height 
at  which  the  wires  shall  run,  having  first  given  such  company  or  its 
agents  opportunity  to  be  heard  in  regard  to  such  alteration."  Article 
426  further  defining  the  powers  of  city  councils,  empowers  them  "to 
prevent  the  incumbering  of  the  streets,  alleys,  sidewalks  and  public 
groimds  with  carriages,  wagons,  carts,  hacks,  buggies,  or  any  vehicle 
whatsoever,  boxes,  lumber,  timber,  fire  wood,  posts,  awnings,  signs, 
or  any  other  substance  or  material  whatever,  or  in  any  other  man- 
ner  whatever,"   etc. 

It  is  a  rule  of  construction  too  familiar  to  admit  of  the  citation 
of  authorities  that  statutes  are  to  be  so  construed,  if  possible,  as 
that  all  parts  may  stand.  It  is  still  another  rule,  equally  as  familiar, 
that  repeals  by  implication  are  not  favored  in  law.  Applying  these 
rules   to   the   present   case,   we   have   no   difficulty   in   reaching   the 
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conclusion  that  the  Legislature  did  not  intend  by  granting  to  city 
councils  the  exclusive  control  of  streets^  alleys  and  public  grounds 
within  their  corporate  limits,  to  set  at  naught  the  authority  pre- 
viously given  by  it  to  telegraph  and  telephone  lines  to  occupy  such 
highways  with  their  poles,  piers,  wires,  etc.  The  public  highways 
of  the  State,  including  even  the  streets  and  alleys  within  incor- 
porated towns  and  cities,  belong  to  the  State,  and  the  supreme  power 
to  regulate  and  control  them  is  lodged  with  the  people  through 
their  representatives — ^the  Legislature.  Whatever  power  of  control 
is  lodged  in  the  city  council  is  delegated  by  the  Legislature.  When 
we  consider  the  nature  of  the  business  of  telegraph  and  telephone 
lines  in  this  busy  commercial  age,  we  have  a  most  cogent  reason 
for  the  Ijegislature's  declining  to  commit  to  the  arbitrary  control 
of  the  municipalities  throughout  the  State  the  use  by  such  com- 
panies of  the  public  streets  and  alleys.  These  companies  are  not 
primarily  of  local  concern,  affecting  only  the  inhabitants  of  the 
towns  and  cities  through  which  they  pass,  but  they  essentially  con- 
cern the  public  at  large,  in  that  they  furnish  quick  and  cheap  means 
of  communication  between  all  points  throughout  the  country,  by 
which  a  very  large  percentage  of  the  business  of  the  country  is  trans- 
acted. In  other  words,  the  business  is  such  a  one  as  calls  for  the 
exercise  of  State  regulation  rather  than  the  delegated  power  of 
municipal  control.  To  interpret  article  419  as  appellant  asks  is  to 
hold  that  article  698  has  been  repealed  by  implication,  and  that 
cities  and  towns  incorporated  under  the  general  statutes  of  Texas, 
which  as  matter  of  fact  would  include  nearly  all  of  the  cities  and 
towns  within  the  State,  would  have  the  power  to  exclude  entirely 
telegraph  and  telephone  companies  from  occupying  the  streets  and 
alleys  of  such  cities  and  towns.  A  thing  so  fraught  with  evil  con- 
sequences to  the  public  convenience  at  large  was  certainly  never 
contemplated  by  the  Legislature.  On  the  other  hand,  to  construe 
the  article  conferring  "exclusive  control"  upon  the  city  councils 
to  mean  that  the  power  thus  conferred  is  to  be  exercised  and  limited 
to  the  manner  pointed  out  in  articles  702  and  426,  and  subordinate 
to  that  conferred  by  article  698,  permits  every  article  of  the  statute 
to  stand  as  the  embodiment  of  legislative  decree,  and  is,  we  think, 
the  only  correct  interpretation  to  be  indulged.  Michigan  Tel.  Co. 
V.  City  of  Benton  Harbor   (Mich.),  47  L.  E.  A.,  104. 

We  are  also  of  opinion  that  the  trial  court  did  not  err  in  holding 
void  the  city  ordinance  attacked  by  appellee.  Section  2  of  said 
ordinance  reads:  "It  shall  be  the  duty  of  every  person,  firm  or 
corporation,  when  it  may  become  necessary  to  any  needed  improve- 
ment by  such  person,  firm  or  corporation,  involving  a  disturbance 
of  the  surface  of  any  alley,  street  or  sidewalk  of  this  city,  to  make 
application  to  the  city  marshal  for  a  permit  to  disturb  said  street, 
stating  the  place  or  places  to  be  disturbed  by  digging,  cutting,  re- 
moving, etc.,  the  time  required  for  said  work,  and  the  extent  of  said 
work,  and  it  shall  be  the  duty  of  the  city  marshal  to  issue  to  such 
persons,  firm  or  corporation,  such  permit  when  the  same  is  deemed 
necessary,  charging  therefor  the  sum  of  fifty  cents  for  each  permit, 
which  shall  be  paid  to  the  city  marshal  in  cash  before  the  permit 
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is  issued."  Conceding  that  the  power  to  regulate  the  disturbance  of 
the  surface  of  streets  and  alleys  in  appellant's  city  as  against  tele- 
phone companies  rested  in  its  city  council,  that  power  as  already 
pointed  out,  was  a  power  conferred  upon  it  by  the  Legislature  and 
one  which  could  not  be  again  delegated  to  another,  as  in  the  present 
instance  to  the  city  marshal.  The  ordinance  appears  to  clothe  the 
city  marshal  with  authority  to  issue  permits  when  the  same  were 
deemed  necessary,  and  to  permit  that  officer  to  determine  whether 
or  not  such  necessity  existed.  To  this  extent  at  least  the  ordinance 
was  void.  Gulf,  C.  &  S.  Fe  Ry.  Co.  v.  Riordan,  22  S.  W.  Rep., 
519;  Bennison  v.  City  of  Galveston,  18  Texas  Civ.  App.,  20.  The 
judgment  as  entered,  perpetuating  the  injunction  against  the  en- 
forcement of  •  this  ordinance,  however,  is  very  broad  in  its  terms 
and  possibly  capable  of  the  interpretation  that  it  excludes  appellant 
from  exercising  the  rights  conferred  by  article  702  of  the  statutes 
above  set  out,  and  to  this  extent  the  judgment  will  be  reformed  or 
modified. 

No  reversible  error  is  shown  in  the  court's  action  in  permitting 
witnesses  to  testify  that  appellant's  poles  were  so  placed  in  the 
streets  as  not  to  interfere  with  the  public  travel,  since  if  this 
embodied  a  conclusion  of  the  witnesses,  as  contended  by  appellant, 
yet  the  trial  having  been  before  the  court  without  a  jury  and  the 
witnesses  having  detailed  all  of  the  facts  upon  which  they  reached 
such  conclusion,  no  harm  could  have  resulted  from  the  ruling.  From 
this  it  would  also  follow  that  the  court's  finding  that  appellant's 
poles  and  wires  were  so  set  and  strung  as  not  to  incommode  the 
public  in  the  use  of  the  streets,  etc.,  is  supported  in  the  testimony. 
But  after  all,  this  was  not  a  real  issue  in  the  case,  since  the  action 
by  the  city  was  not  one  asserting  its  statutory  right  to  regulate 
the  use  and  occupation  of  its  streets,  but  one  to  oust  appellant 
entirely  because  it  had  obtained  no  franchise  authorizing  such  use 
and  occupation. 

We  find  no  error  in  the  judgment,  and  with  the  modification  above 

indicated  it  is  affirmed. 

Affirmed. 


J.   T.   Thompson,   Guardian,  v.   Z.   T.   Gooldsby  bt  al. 

Decided  November  30,  1907. 

I. — Guardian  and  Ward — ^Execution  against  Ward — Injunction. 

A  judgment  creditor  of  a  minor  obtained  an  order  of  the  Probate  Court 
directing  the  guardian  of  the  minor  to  pay  the  judgment;  upon  failure  of  the 
guardian  to  pay  the  judgment  an  execution  was  issued  against  the  minor 
(instead  of  against  the  guardian)  and  levied  on  land  belonging  to  the  minor; 
the  guardian  sought  to  enjoin  the  sale  on  the  ground  that  it  would  cloud 
the  title  of  the  minor  and  disturb  the  possession  of  the  guardian.  Held,  the 
execution  being  unauthorized  and  void  would  neither  cloud  the  title  of  the  one 
nor  disturb  the  possession  of  the  other,  and  a  temporary  injunction  was  properly 
dissolved.     Revised  Statutes,  articles  2732  and  2989. 

9. ^Injunction — ^Threatened  Injury— Abandonment  of  Intention. 

Where,  in  a  suit  to  enjoin  the  lale  of  land,  it  is  made  to  appear  at  the 
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time  of  trial  that  the  intention  to  sell  or  attempt  to  sell  under  the  execution 
enjoined  has  been  abandoned,  no  actionable  issue  remains  to  be  tried,  and  the 
suit  is  properly  dismissed. 

Appeal  from  the  District  Court  of  Delta  County.  Tried  below 
before  Hon.  T.  D.  Montrose. 

J.  L.  Young,  for  appellant. — Appellant  plead  that  the  ward  owned 
only  a  conditional  title  to  the  land;  that  his  estate  was  being  ad- 
ministered in  a  guardianship  proceedings  and  that-  appellant^  as 
guardian  and  tenant,  together  with  the  ward,  was  in  possession  of 
the  land  levied  on;  that  the  land  was  not  subject  to  execution;  that 
appellees  proposed  to  and  would  sell  the  land  and  dispossess  the 
appellant  and  the  ward;  that  the  title  would  be  clouded,  possession 
interfered  with,  the  guardianship  obstructed,  and  the  estate  wasted 
and  sacrificed  by  expenses  and  litigation,  and  that  appellant  was 
entitled  to  the  writ  of  injunction  and  to  expenses  and  cost  in  pre- 
venting the  attempted  sale  of  the  land;  that  the  writ  of  injunction 
was  the  only  speedy,  available,  adequate  and  complete  remedy  and 
procedure  to  prevent  the  alleged  wrongs  and  trespasses.  Rev.  Stats., 
arts.  2703  to  2734;  Adriance  v.  Brooks,  13  Texas,  286;  Tucker  v. 
Brackett,  28  Texas,  337;  Wingfield  v.  Hackney,  95  Texas,  490,  and 
cases  there  cited;  WoflEord  v.  Booker,  10  Texas  Civ.  App.,  171;  Alsup 
V.  Allen,  43  Texas,  598;  Farmers'  &  M.  Nat.  Bank  v.  Bell,  31  Texas 
Civ.  App.,  124;  Cooper  Gro.  Co.  v.  Peter,  35  Texas  Civ.  App.,  49; 
June  &  Co.  V.  Doke,  35  Texas  Civ.  App.,  240;  Ceers  v.  Scott,  33  S. 
W.,  587;  Delz  v.  Winfree,  80  Texas,  400;  28  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  349,  352  to  356;  Texas  Trunk  Ey.  v.  Lewis,  81  Texas, 
1  to  9. 

Newman  Phillips,   for   appellees. 

COXNER,  Chief  Justice. — This  suit  was  instituted  by  appellant 
on  the  23d  day  of  October,  1905,  as  guardian  of  the  person  and 
estate  of  Eldon  Thompson,  a  minor  of  about  the  age  of  seven  years, 
to  enjoin  the  levy  and  sale  of  ten  and  a  fraction  acres  of  land  be- 
longing to  said  minor,  under  an  execution  issued  at  the  instance 
of  appellee,  Z.  T.  Gooldsby,  by  the  clerk  of  the  County  Court  of 
Delta  County.  A  temporary  writ  of  injunction  was  issued  as  prayed 
for,  but  was  dissolved  in  chambers  upon  motion  therefor  on  No- 
vember 27,  1905.  On  April  2,  1906,  appellees  answered  by  general 
and  special  demurrers  and  by  special  answer  not  necessary  to  set 
out.  On  the  next  day,  April  3,  appellant  replied  by  supplemental 
petition,  but  the  court  sustained  appellees'  general  demurrer  and 
dismissed  the  suit,  appellant  having  declined  to  amend. 

Appellant  assigns  error  to  the  action  of  the  court  in  dissolving 
the  writ  of  injunction  in  limine  and  in  sustaining  the  general  de- 
murrer to  his  petition.  The  ground  of  appellant's  action  as  stated 
in  his  petition,  is  that  the  threatened  sale  would  disturb  his  pos- 
session and  cast  a  cloud  upon  the  title  of  the  minor.  It  appears, 
however,  from  the  face  of  the  execution,  a  copy  of  which  is  made 
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part  of  the  petition,  that  appellee  was  but  a  judgment  creditor  of 
the  minor  who  had  secured  an  order  of  tiie  probate  court  for 
the  guardian  to  pay  the  claim,  as  may  be  done  under  article  2731 
of  the  Revised  Statutes,  and  that  the  execution  was  against  the  property 
of  the  minor  rather  than  against  the  property  of  appellant,  his  guar- 
dian, as  in  such  case  is  required  "by  article  2732.  The  execution,  there- 
fore, was  wholly  unauthorized  and  void  and  could  in  no  event  have 
clouded  the  minor's  title,  nor  have  been  made  available  to  disturb 
appellant's  possession.  It  follows  that  appellant  failed  to  bring  him- 
self within  Bevised  Statutes,  article  2989,  authorizing  the  issuance  of 
writs  of  injunction. 

Besides,  it  appears  from  appellee's  answer,  filed  April  2,  1906, 
as  also  from  the  briefs  of  both  parties  to  this  appeal,  that  appellee 
in  December,  1905,  released  the  levy  made  upon  lands  of  the  minor 
and  caused  the  writ  of  execution  to  be  so  indorsed  by  the  sheriff  and 
returned  to  the  County  Court  of  Delta  County.  The  object  of 
appellant's  suit  was  thus  brought  about,  and  at  the  time  of  the 
hearing  on  April  3,  1906,  there  was  left  in  no  view  of  the  case  any 
actionable  issue  to  be  tried,  the  damages  set  up,  attorney's* fees,  etc., 
not  being  recoverable.  The  only  material  question  that  could  then 
have  existed  was  the  question  of  costs,  and  no  error  has  been  assigned 
to  the  judgment  in  this  respect. 

We  conclude  that  no  error  appears  in  the  proceedings  below  and 
that  the  judgment  should  be  affirmed. 

Affirmed. 


Frank  Paul  v.  State  op  Texas. 

Decided  November  30,  1907. 

1. — ^Liquor  Dealer — City  Ordinance — Saloon   Limita — ^Baikln-XcGregor  Law. 

The  fact  that  a  liquor  dealer  had  obtained,  under  the  provisions  of  the 
Act  known  as  the  Baskin-McGregor  law,  a  license  from  the  State  and  county 
to  pursue  his  occupation  at  a  certain  specified  locality  within  a  city,  will  not 
authorize  the  pursuit  of  such  occupation  at  said  locality  when  the  same  is 
forbidden  by  a  valid  ordinance  of  said  citv  prescribing  saloon  limits,  and 
an  injunction  will  lie  under  the  provisions  of  said  law  to  prevent  the  pursuit 
of  said  occupation  at  such  place. 


2.- 

Under  the  provisions  of  section  2  of  the  Baskin-McGregor  law  making  it 
a  public  nuisance  to  pursue  the  occupation  of  selling  intoxicating  liquors 
in  localities  where  the  sale  has  been  prohibited  by  law,  a  city,  under  proper 
charter  powers,  has  the  right  to  prescribe  certain  limits  within  its  boundaries 
where  such  liquors  may  be  sold.  Said  provisions  were  not  intended  to  apply 
only  to  counties  and  precincts  where  local  option  is  in  force. 

3. — General  Law — Special  Law — Constmctlon. 

The  Thirtieth  Legislature  passed  an  Act  granting  to  the  city  of  Dallas 
a  special  charter  whereby  the  city  was  given  authority  to  prescribe  certain 
limits  within  its  boundaries  wherein  alone  saloons  might  lawfully  be  con- 
ducted; at  the  same  session,  and  a  few  days  thereafter,  the  Legislature  passed 
the  Act  known  as  the  Baskin-McOrej^or  law  regulating  the  sale  of  intoxicating 
liquors  throughout  %h%  State.     Held,  there  was  no  conflict  between  the  two 
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Acts,  and  the  one  did  not  repeal  the  other.  But  if  there  was  any  conflict,  the 
Act  granting  the  charter,  being  special  in  its  character,  would  control  in  the 
particular  locality  to  which  it  related. 

4. — Liquor  License— Effect. 

The  issuance  of  a  State  and  county  license  to  pursue  the  occupation  of 
a  retail  liquor  dealer  in  a  certain  locality,  is  not  conclusive  evidence  of 
the  licensee's  right  to  do  so.  The  county  judge  has  no  jurisdiction  to  determine 
whether  or  not  the  sale  of  intoxicating  liquors  in  such  locality  has  or  has 
not  been  prohibited,  and  any  such  adjudication  by  him  would  not  be  binding 
on  a  city,  the  provisions  of  whose  charter  were  violated  by  such  adjudication. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  E.  B.   Muse. 

Barry  Miller,  Finley,  Knight  &  Harris  and  J.  J.  Eckford,  for 
appellant. — The  Board  of  Commissioners  of  the  city  of  Dallas 
can  only  exercise  the  authority  vested  in  them  through  the  charter 
or  some  other  law  of  the  State  of  Texas,  and  without  that  they  are 
powerless  to  act,  and  no  one  will  contend  that  the  city  by  an  ordi- 
nance can  repeal  or  enlarge,  alter  or  change  a  provision  of  the 
charter.  Therefore,  if  the  Board  of  Commissioners  of  Dallas  had 
attempted  by  ordinance  to  tax  or  license  a  saloon  at  appellant's 
place,  it  would  have  been  null  and  void.  In  support  of  this  propo- 
sition we  cite :  Williams  v.  Davidson,  "  43  Texas,  34 ;  Wright  v, 
Victoria,  4  Texas,  379;  Ex  parte  Heidleberg,  51  Texas  Crim.  Rep., 
581;  66  Texas,  461 ;  Ex  parte  Grace,  9  Texas  Crim.  App.,  385; 
Bayha  v.   Carter,  26   S.  W.   Rep.,  137. 

The  right  of  appellant  to  carry  on  and  conduct  a  retail  liquor 
business  at  568  Ross  Avenue  is  concluded  by  the  judgment  of  the 
County  Court  rendered  in  favor  of  appellant  and  granting  him 
license  to  conduct  such  business  at  such  place  during  the  period 
from  August  1,  1907,  to  July  31,  1908.  The  very  issue  of  his  right 
to  carry  on  such  business  at  such  place  was  involved  in  the  proceeding 
and  was  contested  by  the  county  attorney  and  determined  in  favor 
of  appellant,  and  can  not  be  brought  in  question  or  denied  in  this 
proceeding. 

A  judgment  rendered  by  a  court  of  competent  jurisdiction  is  con- 
clusive as  to  all  issues  involved  in  the  suit  and  which  were,  or  might 
have  been  determined,  until  it  is  reversed  or  set  aside,  and  can 
not  be  collaterally  attacked.  1  Freeman  on  Judgments  (4th  ed.), 
sec.  249;  Black  on  Judgments,  sees.  245,  ?46;  Thomas  v.  Junction 
City  Ir.  Co.,  80  Texas,  554 ;  McGhee  v.  Romatka,  47  S.  W.  Rep.,  291 ; 
Hatch  V.  Garza,  22  Texas,  187;  Sutherland  v.  DeLeon,  1  Texas,  302. 

Where  a  board  or  person  is  given  authority  to  determine 
a  matter,  the  determination  is  in  effect  a  judgment  having 
all  the  incidents  and  properties  attached  to  a  similar  judgment 
pronounced  in  any  created  court  of  limited  jurisdiction  acting  within 
the  bounds  of  its  authority,  and  such  decision  when  made  is  res 
judicata  and  as  conclusive  of  the  issues  involved  in  the  decision 
as  though  the  ad  indication  had  been  made  by  a  court  of  general 
jurisdiction.  2  Freeman  on  Judgments  (4th  ed.),  sec.  531;  Black 
on   Judgments,   sees.    531,   532. 
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The  Baskin-McGregor  law  is  a  complete  scheme  of  legislation 
affecting  the  business  of  retail  liquor  dealers  and  provides  for  tax- 
ing, licensing  and  regulating  such  business,  and  is  applied  and  has 
application  to  all  territory  in  Texas  save  that  where  local  option 
has  been  adopted  and  prevails.  Tlie  latter  character  of  territory  is 
specially  excepted  from  the  provisions  of  the  act.  This  act  being 
a  complete  scheme  of  legislation  on  a  special  subject,  and  only  the 
local  option  territory  in  the  State  being  excepted  from  its  provisions, 
it  is  manifest  that  it  has  application  to  all  cities  and  towns.  The 
charter  of  the  city  of  Dallas  which  was  passed  by  the  Legislature 
tliree  days  previous  to  the  passage  of  the  Baskin-McGregor  Act, 
relates  generally  to  the  municipal  affairs  of  the  city  and  incidentally 
to  the  subject  of  retail  liquor  dealers.  These  provisions  are  incon- 
sistent with  the  general  Act,  and  the  cliarter  provisions  must  yield 
to  the  general  Act.  1  Lewis'  Sutherland  on  Stat.  Cons.  (2d  ed.), 
534;  McCormick  v.  People,  139  111.,  499,  28  N.  E.  Rep.,  1106; 
Hartford  v.  Hartford  Theological  Seminary,  66  Conn.,  475,  34  Atl. 
Rep.,  483;  Hunt  v.  Card,  47  Atl.  Rep.,  921;  Quinn  v.  Cumberland, 
29  Atl.  Rep.,  289;  Appeal  of  Wagner  Free  Inst.,  19  Atl.  Rep., 
297;  Dobson  v.  Brooklyn,  40  N.  E.  Rep.,  988;  State  v.  Angelo,  51 
Atl.  Rep.,  905;  1  Lewis'  Sutherland  on  Stat.  Cons.  (2d  ed.),  sec. 
277;  Dobbins  v.  Supervisors,  etc.,  5  Cal.,  414;  Sutton  v.  Hays,  17 
Ark.,  462;  Sutherland  on  Stat.  Cons,  (old  ed.),  sec.  159,  pp.  213-14; 
Felt  V.  Felt,  19  Wis.,  208;  State  v.  Goetze,  22  Wis.,  363;  Crane  v. 
Reeder,  22  Mich.,  322;  Xusser  v.  Commonwealth,  25  Pa.  St.,  126; 
Acts  1907,  p.  258;  Ex  parte  Young,  95  S.  W.  Rep.,  100;  Ex  parte 
Lynn,  19  Texas  Crim.  App.,  293;  1  Lewis,  Southerland  Stat.  Const., 
2d  ed.,  sees.  276,  249;  26  Am.  &  Eng.  Encvc.  Law,  pp.  739,  742; 
Western  &  A.  R.  R.  v.  Atlanta,  113  Ga.,  537,  54  L.  R.  A.,  294; 
State  v.  Robinson  (Minn.),  112  N.  W.  Rep.,  272;  Bowyer  v.  Cam- 
den, 50  N.  J.  L.,  87;  Louisville  R.  R.  Co.  v.  Williams  (Ky.),  41  S. 
W.  Rep.,  287;  Nelden  v.  Clark,  59  Pac.  Rep.,  524;  People  v.  Briggs, 
50  N.  Y.,  553;  Nusser  v.  Comm.,  25  Pa.  St.,  126;  Korah  v.  City 
Ottawa,  32  111.,  121;  Bryan  v.  Sundberg.  Collector,  5  Texas,  418; 
State  V.  Jno.  Horan,  11  Texas,  144;  Stirman  v.  State,  21  Texas, 
734;  Stebbins  v.  State,  22  Texas  Crim.  App.,  35;  Dickinson  v.  State, 
41  S.  W.  Rep.,  759;  Coombs  v.  State,  44  S.  W.  Rep.,  854;  Ruther- 
ford V.  State,  39  Texas  Crim.  Rep.,  139;  Sullivan  v.  State,  32  Texas 
Crim.   Rep.,   60. 

Dwight  L.  Lewelling,  County  Attorney,  and  Lee  Richardson,  As- 
sistant County  Attorney  of  Dallas  County,  for  appellee. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the 
county  attorney  of  Dallas  County,  Texas,  in  his  official  capacity 
and  in  behalf  of  said  State,  to  restrain,  by  writ  of  injunction,  the 
appellant,  Frank  Paul,  from  engaging  in  and  pursuing  the  occupation 
of  a  retail  liquor  dealer  in  the  city  of  Dallas.  The  action  is  based 
upon  an  Act  of  the  30th  T^egislature,  declaring  that  persons,  firms 
and  corporations  who  sell  intoxicating  liquor  without  first  procuring 
a  license  and  paying  all  taxes  due,   or  who  engage   in   selling   and 
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dispensing  intoxicating  liquor  contrary  to  the  provisions  of  said  Act 
in  counties  and  precincts  wherein  the  sale  of  such  liquor  has  been 
prohibited  by  law,  to  be  creators  and  promoters  of  a  public  nuisance. 
Gen.  Laws,  30th  Leg.,  p.  166. 

The  amended  petition,  upon  which  the  hearing  was  had,  was  filed 
October  29,  1907,  and  alleges  in  substance  that  appellant  was  then, 
and  had  been  for  several  weeks  prior  thereto,  engaged  in  the  occu- 
pation and  business  of  selling  spirituous,  vinous  or  malt  liquors  in 
quantities  of  one  gallon  or  less,  and  in  conducting  a  saloon  upon 
premises  known  as  No.  568  Ross  Avenue,  in  the  city  of  Dallas, 
Dallas  County,  Texas,  without  having  first  procured  the  necessary 
license  therefor  and  paid  the  tax  required  by  law  for  such  occupa- 
tion; that  the  city  of  Dallas  is  a  municipal  corporation  and  is  au- 
thorized and  empowered  to  license  saloons  and  all  persons  engaged  in 
selling  such  liquors,  and  to  levy  a  tax  upon  the  same;  that  the 
Board  of  Commissioners  of  said  city,  by  an  ordinance  passed  August 
21,  1907,  did  levy  an  annual  tax  upon  every  person  selling  spirituous 
or  malt  liquors  in  the  city  of  Dallas;  that  appellant,  since  the  21st 
day  of  August,  1907,  has  been  engaged  in  the  occupation  of  a  retail 
liquor  dealer  in  said  city,  and  has  never  paid  the  said  tax,  nor  pro- 
cured the  license  required  by  said  ordinance.  It  was  further  alleged 
that  appellant  was,  at  the  time  of  the  filing  of  said  petition,  and  for 
several  weeks  prior  thereto  had  been,  the  owner  and  proprietor,  man- 
aging and  conducting  a  public  place  and  business  at  No.  568  Ross 
avenue  in  the  said  city  of  Dallas,  wliere  intoxicating  liquors  were 
stored,  drank  and  dispensed,  the  same  being  a  place  in  Dallas  County, 
Texas,  wherein  the  sale  of  such  liquors  had  been  prohibited  by  law 
in  this,  that  by  an  Act  of  the  Thirtieth  Legislature  of  the  State  of 
Texas,  to  wit,  an  Act  granting  a  new  charter  to  the  city  of  Dallas, 
and  by  an  ordinance  passed  by  the  Board  of  Commissioners  of  said 
city  in  accordance  therewith  on  the  8th  day  of  July,  1907,  entitled 
"An  ordinance  regulating  the  location  of  any  saloon  in  certain  terri- 
tory of  the  city  of  Dallas,  and  providing  a  penalty,"  it  became  and 
was,  at  the  time  of  the  institution  of  this  suit,  and  for  some  time 
prior  thereto,  unlawful  to  locate,  establish,  maintain  or  conduct  a 
saloon  within  the  corporate  limits  of  said  city,  outside  of  the  limits 
as  described  in  said  Act  and  ordinance. 

Appellant  answered  by  general  and  special  exceptions,  a  general 
denial,  and  specially,  that,  on  the  12th  day  of  July,  1907,  he,  in  ac- 
cordance with  the  laws  of  this  State,  and  specially  under  the  Act  of 
the  Thirtieth  Legislature,  chapter  138,  approved  April  18,  1907,  and 
known  as  the  Baskin-McGregor  bill,  obtained  from  the  Comptroller 
of  the  State  a  permit  to  apply  for  license  as  a  retail  liquor  dealer  in 
the  county  of  Dallas,  at  the  location  and  place  named  in  plaintiff's 
petition;  that  thereafter,  in  full  compliance  with  said  law,  appellant 
filed  his  petition  with  the  County  Judge  of  said  county  for  license  to 
do  business  as  a  retail  liquor  dealer  at  the  place  and  locality  referred 
to,  which  was  set  down  for  hearing  July  23,  1907;  that  when  said 
petition  came  on  to  be  heard  the  county  attorney  of  Dallas  County, 
Texas,  appeared  and  filed  a  written  contest  of  appellant's  right  to 
procure  such  license,  and  the  County  Judge,  after  hearing  the  evi^ 
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dence  upon  the  issues  made  and  the  argument  of  counsel,  rendered 
judgment,  decreeing  that  appellant  was  entitled  to  license  as  prayed 
for,  which  judgment  has  heen  in  no  wise  vacated  or  set  aside,  and  is 
conclusive  of  appellant's  right  to  do  business  at  said  place  and  locality 
as  a  retail  liquor  dealer.  Appellant  further  pleaded  that,  in  pursu- 
ance of  said  law  and  said  judgment,  he  paid  to  the  tax  collector  of 
Dallas  County,  Texas,  the  lawful  taxes  fixed  and  required  to  be  paid 
by  said  Baskin-McGregor  law  upon  said  business,  took  his  receipt 
therefor,  and  on  presenting  the  same  and  said  judgment  to  the  county 
clerk  of  said  Dallas  County,  said  clerk  issued  and  delivered  to  him 
a  license  authorizing  appellant  to  engage  in  and  conduct  the  business 
of  a  retail  liquor  dealer  at  the  place  and  locality  named  in  appellee's 
petition  for  the  period  of  one  year. 

The  petition  for  the  injunction  came  on  to  be  heard  before  the 
Hon.  E.  B.  Muse,  Judge  of  the  Forty-Fourth  Judicial  District,  at 
chambers,  on  November  11,  1907,  and  after  hearing  the  evidence  and 
argument  of  counsel  a  temporary  writ  of  injunction  was  granted  re- 
straining appellant  from  further  prosecuting  and  carrying  on  his 
business  until  the  further  order  of  the  court  upon  a  final  hearing  of 
the  cause.  From  this  order  and  judgment  of  the  court  the  appellant 
has  appealed. 

The  material' facts  are  substantially  as  follows:  On  the  12th  day 
of  July,  1907,  the  defendant,  Frank  Paul,  applied  to  the  Comptroller 
of  the  State  of  Texas,  as  provided  by  the  Act  of  the  Thirtieth  Legis- 
lature, approved  April  18,  1907,  and  commonly  known  as  the  Baskin- 
McGregor  bill,  for  a  permit  to  apply  for  a  license  as  retail  liquor 
dealer  at  No.  568  Boss  Avenue,  in  the  city  of  Dallas,  county  of 
Dallas,  State  of  Texas,  and  the  same  was  granted  him,  and  thereafter, 
on  the  12th  day  of  July,  1907,  he  filed  his  petition  with  the  judge  of 
the  County  Court  of  Dallas  County  for  a  license  as  a  retail  liquor 
dealer  at  said  place,  which  was  by  an  order  or  judgment  of  said 
court  granted  him.  He  paid  to  the  tax  collector  of  Dallas  County 
the  tax  due  the  State  of  Texas,  and  the  tax  levied  by  the  Commis- 
sioners' Court  of  Dallas  County  upon  said  business  of  retail  liquor 
dealer  at  said  place,  and  subsequently  presented  said  judgment  of  the 
Coimty  Judge  of  Dallas  County,  and  said  tax  receipts,  to  the  county 
clerk  of  Dallas  County,  together  with  his  bond,  as  required  by  section 
13  of  the  last-named  Act  of  the  Legislature,  whereupon  said  clerk 
issued  to  the  defendant  the  proper  license,  which  said  license  author- 
ized this  defendant  to  pursue  the  business  of  retail  liquor  dealer  at 
Xo.  568  Boss  avenue  for  the  period  of  one  year  from  1st  day  of  Au- 
gust, 1907.  On  the  20th  day  of  October,  1907,  and  ever  since  then, 
the  defendant  has  been  engaged  in  the  occupation  of  retail  liquor 
dealer,  and  conducting  a  saloon,  as  defined  in  the  charter  and  ordi- 
nances of  the  city  of  Dallas,  at  said  No.  568  Boss  Avenue  in  the  city 
of  Dallas,  Dallas  County,  State  of  Texas;  and  on  said  date  he  was 
the  owner  and  proprietor,  managing  and  conducting  a  pubUc  place 
and  business  where  intoxicating  liquors  were  kept,  drank,  sold  and 
dispensed,  and  he  had  no  license  therefor  other  than  the  license  is- 
sued by  the  county  clerk  of  Dallas  County,  Texas,  on  the  Ist  day  of 
August,  1907,  which  license  was  issued  in  full  compliance  with  a  law 
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passed  by  the  Thirtieth  Legislature,  approved  April  18,  1907,  being 
House  Bill  No.  13,  and  popularly  known  as  the  Baskin-McGregor 
bill,  and  has  paid  no  other  tax  on  said  business  other  than  the  tax 
levied  by  said  last-mentioned  Act  and  the  tax  levied  by  the  county  of 
Dallas  in  pursuance  of  said  Act,  and  has  not  paid  any  tax  whatever 
to  the  city  of  Dallas.  Said  location,  to  wit,  No.  568  Ross  Avenue,  is 
in  that  portion  of  the  city  of  Dallas  outside  of  the  limits  prescribed 
in  paragraph  one,  article  twelve,  of  the  charter  of  the  city  of  Dallas, 
and  an  ordinance  entitled,  "An  ordinance  regulating  the  location  of 
saloons  in  the  city  of  Dallas,  and  prohibiting  the  establishing,  main- 
tenance and  location  of  any  saloon  in  certain  territory  of  the  city  of 
Dallas,  and  providing  a  penalty."  The  business  conducted  by  this  de- 
fendant at  said  place  was  the  sale  of  intoxicating  liquors  in  quantities 
in  compliance  with  said  license,  and  he  has  made  no  sale  of  intoxi- 
cating liquors  in  quantities  other  than  in  the  manner  prescribed  by 
said  license  issued  by  the  county  clerk  of  Dallas  County,  as  aforesaid. 
The  sale  of  intoxicating  liquors  has  not  been  prohibited  in  Dallas 
County  as  a  county,  nor  in  said  justice  precinct  No.  1  of  Dallas 
County  as  a  precinct,  in  accordance  with  title  69  of  the  Revised  Civil 
Statutes  of  the  State  of  Texas,  known  as  the  local  option  law.  The 
authorities  of  the  city  of  Dallas  refused  to  receive  any  money  from 
said  Frank  Paul  as  occupation  tax,  or  to  issue  a  permit  or  license  to 
him  to  do  business  as  a  retail  liquor  dealer  for  any  period  at  said 
No.  568  Ross  Avenue  in  said  city.  Tlie  city  of  Dallas  has  legally 
passed  "An  ordinance  regulating  the  location  of  saloons  in  the  city  of 
Dallas,  and  prohibiting  the  establishing,  maintenance  and  location  of 
any  saloon  in  certain  territory  of  the  city  of  Dallas,  and  providing  a 
penalty,"  and  said  ordinance  is,  and  was  at  the  time  of  the  filing  of 
the  petition  herein,  and  at  the  time  of  the  alleged  violation,  in  full 
force  and  effect,  as  prescribed  by  the  charter  of  the  city  of  Dallas ; 
and  also  an  ordinance  providing  for  the  issuance  of  license  to  liquor 
dealers,  and  said  ordinance  is,  and  was  at  the  time  of  the  filing  of  the 
petition  herein,  and  at  the  time  of  the  alleged  violation,  in  f^l  force 
and  effect. 

The  first  subdivision  of  section  one  of  the  law  under  which  the 
State  is  proceeding  in  this  case  declares  that  "any  person,  firm  or 
corporation,  who  may  engage  in  or  pursue  the  business  of  selling  in- 
toxicating liquor,  without  first  having  procured  the  necessary  license 
and  paid  the  taxes  required  by  law,"  is  a  creator  and  promoter  of  a 
public  nuisance,  and  the  infringement  of  this  section  of  the  statute 
is  alleged  as  one  of  the  grounds  upon  which  the  injunction  sought 
should  be  granted.  Appellant  insists  that,  inasmuch  as  it  conclu- 
sively appears  that  he  had  paid  the  State  and  county  occupation  taxes 
and  procured  a  license  from  the  county  clerk  to  carry  on  the  business 
of  a  retail  liquor  dealer  at  the  place  named  in  appellee's  petition,  and 
that  by  the  charter  and  ordinances  of  the  city  of  Dallas  it  was  made 
unlawful  to  locate  or  conduct  a  saloon  at  such  place,  and  no  tax  had 
been  levied  upon  such  business,  and  license  required  by  said  city  to 
engage  therein,  appellant  could  not  be  enjoined,  upon  the  ground  al- 
leged, that  he  was  selling  without  a  license.  This  question  we  deem 
it  unnecessary  to  decide. 
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The  second  subdivision  of  section  one  of  the  statute  referred  to 
provides  that  "any  person,  firm  or  corporation,  who  may,  as  owner, 
proprietor  or  agent,  establish,  manage  or  conduct  any  public  place  or 
business  where  intoxicating  liquors  are  stored,  kept,  drank,  sold  or 
dispensed,  within  any  county  or  precinct  within  this  State  wherein  the 
sale  of  intoxicating  liquor  has  been  prohibited  by  law,''  shall  also  be 
regarded  as  a  creator  and  promoter  of  a  public  nuisance.  The  vio- 
lation of  this  provision  of  said  statute  is  alleged  as  a  ground  for  the 
injunction  obtained  at  the  hands  of  the  judge  to  whom  appellee's  pe- 
tition was  presented,  and,  being  established  by  the  evidence,  author- 
ized the  action  in  granting  the  writ. 

The  Thirtieth  Legislature  of  this  State  passed  an  Act,  entitled  "An 
Act  to  grant  a  new  charter  to  the  city  of  Dallas,  Dallas  County, 
Texas,'*  and  by  subdivision  24  of  section  3,  article  2,  under  the  head 
of  "Police  Powers,"  authorized  and  empowered  said  city  "to  license, 
tax  and  regulate  .  .  .  drinking  houses  or  saloons,  barrooms,  beer 
saloons,  and  all  places  or  establishments  where  intoxicating  or  fer- 
mented liquors  are  sold."  Article  12,  section  1,  of  said  charter,  also 
provides  that  it  shall  be  unlawful  to  locate,  establish,  maintain,  or 
conduct  a  saloon,  as  therein  defined,  within  the  corporate  limits  of 
the  city  outside  of  certain  described  boundaries.  Tinder  the  authority 
given  by  the  charter,  and  consistent  therewith,  the  Board  of  Commis- 
sioners of  the  city  of  Dallas  enacted  an  ordinance  which  provides  that 
it  shall  be  unlawful  for  any  person,  firm  or  corporation,  to  maintain 
or  conduct  a  saloon  outside  of  the  limits  therein  prescribed,  which 
were  the  same  as  defined  in  the  charter.  It  is  not  denied,  but  is 
admitted,  that  appellant  was,  at  the  time  alleged  in  the  petition,  con- 
ducting a  saloon  within  the  corporate  limits  of  said  city,  and  outside 
of  the  saloon  limits  as  prescribed  by  the  charter  and  ordinance  of  the 
city,  and  had  no  authority  or  license  for  so  doing,  except  the  license 
granted  by  the  State  and  county.  Such  license,  in  view  of  the  charter 
and  ordinances  of  the  city  of  Dallas,  to  which  we  have  adverted,  did 
not  confer  upon  appellant  the  right  to  conduct  and  maintain  a  saloon 
at  the  point  named  in  appellee's  petition,  and  relieve  him  from  the 
consequences  of  a  violation  of  the  second  section  of  the  statute  under 
consideration. 

With  the  contention  of  appellant,  that  this  section  of  the  statute 
has  reference  only  to  precincts  and  counties  that  have  adopted  the 
local  option  law  as  contained  in  title  69  of  the  Revised  Statutes  of 
the  State,  we  do  not  agree.  The  language  of  the  statute,  to  wit, 
"where  the  sale  of  intoxicating  liquors  lias  been  prohibited  by  law," 
was  not,  in  our  opinion,  intended  by  the  Legislature  to  be,  and  should 
not  be,  restricted  to  our  local  option  laws  proper.  The  statute  was 
intended  as  a  cumulative  remedy  for  suppressing  the  violation  of  all 
laws  inhibiting  the  sale  of  intoxicating  liquors  in  any  prescribed  terri- 
tory, without  regard  to  the  method  by  wliich  such  laws  were  enacted 
or  put  into  operation.  At  the  time  the  statute  in  question  was  passed, 
by  charter  provisions  and  ordinances  enacted  under  authority  con- 
ferred by  the  IjCgislature,  it  was  piade  unlawful  to  sell  intoxicating 
liquors  outside  of  certain  defined  limits  in  many  cities  in  this  State. 
Such  efforts  to  regulate  the  sale  of  intoxicating  liquors  and  protect 
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the  residence  portions  of  incorporated  cities  from  the  evil  influences 
and  effects  of  the  open  saloon  was  a  well-known  part  of  the  legislative 
liistory  of  this  State  upon  that  subject,  and  it  is  not  believed  tliat  the 
Legislature  intended  tliat  the  operation  of  the  statute  under  considera- 
tion should  not  be  extended  to  such  cities  and  localities.  Significant 
of  the  fact  that  they  did  not  so  intend  is  the  use  of  the  comprehensive 
language  "prohibited  by  law/'  and  not  that  of  a  much  more  restricted 
meaning,  as  usually  understood,  "where  local  option  is  in  force.''  The 
language  employed  in  its'  broadest  sense  will  apply  to  and  cover  not 
only  cases  where  the  sale  of  intoxicating  liquor  and  the  maintenance 
of  such  a  business  has  been  prohibited  by  the  adoption  of  local  option, 
under  the  provisions  of  title  69  of  our  Revised  Statutes,  but  also 
where  it  has  been  made  unlawful,  as  in  the  present  case,  to  carry  on 
and  conduct  such  business  in  any  defined  territory.  Such  was  evi- 
dently the  intention  of  the  Legislature. 

Kor  do  we  believe  the  operation  of  this  statute  should  be  confined 
to  cases  where  the  sale  of  intoxicating  liquors  has  been  prohibited  in 
the  entire  county  or  entire  precinct  of  the  county.  No  good  reason 
is  perceived  wiiy  the  Legislature  should  declare  a  person  to  be  a  cre- 
ator and  promoter  of  a  nuisance  who  conducts  a  business  where  in- 
toxicating liquors  are  stored,  drank,  sold  or  dispensed,  within  a 
county  or  precinct  wherein  the  sale  of  such  liquors  has  been  pro- 
hibited by  law  in  the  entire  county  or  entire  precinct,  and  authorize 
the  abatement  of  such  nuisance  by  injunction,  and  not  to  so  denounce 
such  a  person,  and  provide  the  same  remedy,  where  the  sale  of  intoxi- 
cating liquors  has  been  prohibited  in  a  subdivision  or  smaller  portion 
of  the  county  or  precinct.  Evidently  it  was  the  intention  and  pur- 
pose of  the  Legislature  that  the  remedy  by  injunction,  as  provided 
for  in  the  statute,  should  apply  to  and  become  operative  in  any 
clearly  and  legally  defined  subdivision  or  portion  of  the  county  or  pre- 
cinct where  intoxicating  liquors  are  being  stored,  sold  or  dispensed  in 
violation  of  the  law.  The  language,  "within  any  county  or  precinct," 
must  therefore  be  construed  to  mean  and  include  not  only  the  entire 
county  or  precinct,  but  any  defined  or  prescribed  portion  thereof 
within  which  the  sale  of  intoxicating  liquors  has  been  prohibited,  and 
in  which  it  is  made  unlawful  for  a  person  to  manage  or  conduct  any 
public  place  or  business  where  such  liquors  are  stored,  drank  or  sold. 

Appellant  contends  that  the  Baskin-McGregor  law  is  a  complete 
scheme  of  legislation  affecting  the  business  of  retail  liquor  dealers; 
that  the  charter  of  the  city  of  Dallas,  which  was  passed  by  the  Thir- 
tieth Legislature  a  few  days  previous  to  the  passage  of  the  Baskin- 
McGregor  Act,  relates  generally  to  the  municipal  affairs  of  the  city, 
and  incidentally  to  the  subject  of  retail  liquor  dealers;  that  the  pro- 
visions of  the  charter  are  inconsistent  with  the  general  or  Baskin- 
McGregor  Act,  and,  therefore,  the  charter  provisions  must  yield  to 
the  general  Act.  W'^e  can  not  agree  with  this  construction  of  the  law. 
It  is  well  settled  that  special  legislation  or  local  laws  are  not  repealed 
by  a  later  general  Act,  unless  specially  mentioned  in  the  general  law, 
or  such  purpose  is  made  manifest  from  the  plain  provisions  of  the 
general  law.  Ex  parte  Neal,  83  S.  W.  Rep.,  831 ;  State  v.  Connor,  86 
Texas,  133;  Ellis  v.  Batts,  26  Texas,  703;  26  Am.  &  Eng.  Ency.  of 
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Law  (2d  ed.),  739,  and  note  3.  In  the  authority  last  cited,  after 
stating  the  rule  substantially  as  we  have  above,  though  more  elab- 
orately, it  is  said:  "The  reason  which  has  been  given  for  this  rule  is, 
that  in  passing  a  special  Act  the  Legislature  lias  its  attention  directed 
to  the  special  case  which  the  Act  was  made  to  meet, '  and  considers 
and  provides  for  all  the  circumstances  of  that  special  case,  and  hav- 
ing done  so,  it  is  not  to  be  considered  that  the  Ijcgislature,  by  a  sub- 
sequent general  enactment,  intended  to  derogate  from  the  special  pro- 
vision previously  made  when  it  was  not  mentioned  in  such  enact- 
ment/^ Fitzgerald  v.  Champneys,  2  Johns.  &  H.,  54.  There  is  no 
mention  made  in  tlie  Baskin-McGregor  law  of  the  Act  granting  the 
Dallas  charter,  nor  to  any  of  its  provisions.  If,  therefore,  the  Baskin- 
McGregor  Act  effects  a  repeal  of  any  of  the  provisions  of  said  charter, 
it  is  by  implication,  and  not  by  expression.  In  his  work  on  Statu- 
tory Construction,  section  157,  Mr.  Sutherland  says:  '*It  is  a  prin- 
ciple that  a  general  statute,  without  negative  words,  will  not  repeal 
by  implication  from  their  repugnancy  the  provisions  of  a  former  one 
which  is  special  or  local,  unless  there  is  something  in  the  general  law 
or  in  the  course  of  legislation  upon  its  subject  matter  that  makes  it 
manifest  that  the  Legislature  contemplated  and  intended  a  repeal." 
Mr.  Black,  on  this  subject,  says:  "When  the  provisions  of  a  general 
law  applicable  to  the  entire  State  are  repugnant  to  the  provisions  of 
a  previously  enacted  special  law  applicable  in  a  particular  locality 
only,  the  passage  of  such  general  law  does  not  operate  to  modify  or 
repeal  the  special  law,  either  wholly  or  in  part,  unless  such  modifica- 
tion or  repeal  is  provided  for  in  express  words  or  arises  by  necessary 
implication.  A  local  statute  enacted  for  a  particular  municipality, 
for  reasons  satisfactory  to  the  Legislature,  is  intended  to  be  excep- 
tional, and  for  the  benefit  of  such  municipality.  It  has  been  said  that 
it  is  against  reason  to  suppose  that  the  Legislature,  in  framing  a 
general  system  for  tlie  State,  intended  to  repeal  a  special  Act  which 
the  local  circumstances  made  necessary."  Black,  Interp.  Laws,  116. 
It  is  also  a  well-established  rule  that,  "when  a  general  intention  is 
expressed,  and  also  a  particular  intention  which  is  incompatible  with 
the  general  one,  the  particular  intention  shall  be  considered  an  excep- 
tion to  the  general  one."  In  such  cases  full  effect  may  be  given  to 
the  general  law  beyond  the  scope  of  the  local  or  special  law,  and  by 
allowing  the  latter  to  operate  according  to  its  special  purposes  and 
aims  the  two  Acts  can  stand  together. 

The  application  of  these  principles  seems  clear.  If  it  be  admitted, 
which  is  not  done,  that  the  provisions  of  the  Baskin-McGregor  Act 
and  the  provisions  of  the  charter  of  the  city  of  Dallas  relating  to  the 
subject  matter  of  this  controversy  are  repugnant  to  each  other,  yet 
we  see  nothing  in  the  former  Act,  or  in  the  course  of  legislation 
touching  such  provisions,  that  renders  it  manifest  that  the  Legislature 
contemplated  and  intended  a  repeal.  The  Baskin-McGregor  law  is 
intended  as  a  general  system  for  the  State  in  dealing  with  the  whiskey 
traffic,  whereas  the  provisions  of  the  Act,  constituting  the  charter  of 
the  city  of  Dallas  and  relating  to  the  same  subject,  are  local  laws  in 
their  operation,  and  enacted  for  the  benefit  of  said  city,  which  local 
Vol  XLVni.  Clvil-3. 
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conditions  and  experience  dictated  were  necessary.  Again,  as  said  in 
the  case  of  McGrady  v.  Terrell,  98  Texas,  427,  "the  two  laws  having 
been  passed  at  the  same  session  of  the  Legislature,  should  be  consid- 
ered as  if  embraced  in  one  Act,  and  should  be  so  construed  as  that 
both  may  stand.*'  Suth.  on  Stat.  Const.,  sec.  283.  That  case  is  also 
authority  for  the  legal  conclusion  that,  if  the  Acts  be  considered  sepa- 
rately, "it  would  not  be  presumed  that  the  legislators  had  undergone 
such  a  radical  change  of  mind  within  four  (or  five)  days  as  to  destroy 
absolutely  the  provisions*'  of  the  charter  making  it  unlawful  to  locate 
or  conduct  a  saloon  within  the  corporate  limits  of  the  city  of  Dallas 
outside  of  certain  limits  described,  unless  the  conflict  is  irreconcilable. 
No  such  conflict,  in  our  opinion,  exists,  and  the  provisions  of  the 
charter  conferring  upon  the  city  of  Dallas  authority  to  license,  tax, 
and  regulate  saloons  and  places  where  intoxicating  liquors  are  sold, 
etc.,  and  prohibiting  the  sale  of  such  liquors  and  the  establishment  of 
such  places  outside'  of  certain  defined  limits,  must  be  considered  as 
having  been  excepted  by  the  Legislature  out  of  the  operation  of  the 
general  statute,  commonly  known  as  the  Baskin-McGregor  law. 

Furthermore,  subdivision  29  of  article  14  of  the  city  charter  de- 
clares "that  the  provisions  of  this  Act,  insofar  as  they  may  conflict 
with  any  State  law,  shall  be  held  to  supersede  the  State  law  to  that 
extent,  and  it  shall  not  be  held  invalid  on  account  of  such  conflict.'* 
The  Baskin-McGregor  Act  and  the  Act  constituting  the  charter  of  the 
city  of  Dallas  were  passed  at  the  same  session  of  the  Legislature,  and 
practically  at  the  same  time;  and  treating  them  as  if  embraced  in  one 
Act,  as  should  be  done,  the  foregoing  provision  of  the  charter  is  an 
express  declaration  of  the  legislative  intent,  and  conclusively  shows 
that  no  repeal  of  the  charter  provisions  was  intended  or  should  be  ef- 
fected by  the  Baskin-McGregor  law. 

We  are  also  of  the  opinion  that  the  judgment  of  the  County  Court 
in  authorizing  the  issuance  by  the  clerk  of  the  State  and  county 
license  to  appellant  is  in  no  sense  conclusive  of  appellant's  right  to 
engage  in  the  sale  of  intoxicating  liquor,  or  to  conduct  an  establish- 
ment where  such  liquor  was  stored,  drank  or  sold,  at  No.  568  Ross 
Avenue.  That  the  sale  of  intoxicating  liquors  has  or  has  not  been  pro- 
hibited at  the  place  or  within  the  territory  where  the  applicant  pro- 
poses to  conduct  such  business  is  not  one  of  the  facts  required  to  be 
stated  in  his  petition  to  the  County  Judge  for  such  license.  The 
County  Judge  has  no  jurisdiction  to  determine  such  question,  and  any 
adjudication  of  it  would  be  without  authority  of  law,  and  not  binding 
in  a  proceeding  like  this.  We  therefore  hold  that  the  license  issued 
by  the  county  clerk  to  appellant  did  not  confer  upon  him  the  right  to 
sell  intoxicating  liquors  or  to  conduct  a  public  place  or  business,  in 
violation  of  the  charter  of  the  city  of  Dallas  and  its  ordinances  pro- 
hibiting such  sales  and  business  in  the  city  outside  of  the  limits  pre- 
scribed in  said  charter  and  ordinances. 

The  judgment  of  the  court  below  is  affirmed. 

Afflrmed. 
Writ  of  error  refused. 
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Travis  Walling  v.  Trinity  &  Brazos  Valley  Railway  Company. 

Decided  November  30,  1907. 

1. — ETidence— &es  Ckttae— Bill  of  Exception — ^Pretnmptioii. 

Where  a  bill  of  exception  to  the  exclusion  of  testimony  as  to  a  con- 
versation concerning  a  personal  injury  after  the  occurrence  of  the  same,  fails 
to  show  what  objection  was  made  to  the  testimony  or  what  length  of  time 
had  elapsed  between  the  time  of  the  injury  and  the  conversation,  it  will  be 
presumed  that  the  court  acted  properly  in  excluding  the  testimony. 

8. — Personal  InjnTles — ^Def eotlve  Car — Subsequent  Condition — ^Eyidence. 

Where  plaintiff's  injuries  were  caused  by  falling  or  being  thrown  from 
the  steps  of  a  passenger  coach  because  of  alleged  defective  condition  of  the 
steps,  testimony  as  to  the  condition  of  the  steps  a  year  after  the  injury, 
is  irrelevant,  in  the  absence  of  testimony  that  the  steps  were  in  the  same  con- 
dition on  the  two  occasions. 

3. — Same — ^Kinor — ^Dltoretlon — ^Hegllgence— Charge. 

In  a  suit  by  a  child  of  tender  years  against  a  railroad  company  for 
damages  caused  by  falling  or  being  thrown  from  the  rear  platform  of  a 
railway  train  while  stending  on  the  same,  charge  considered,  and  held  te 
conform  to  the  case  made  by  plaintiff's  pleading,  and  not  subject  to  the 
objection  that  it  required  of  plaintiff  a  greater  degree  of  care  than  required 
by  law. 

4. — ^Kinor — ^Intelligence  and  Discretion — ^Presumption. 

The  law  presumes  that  a  minor  fifteen  years  of  age  has  sufficient  intelli- 
gence and  discretion  to  be  sensible  of  the  danger  of  riding  upon  the  platform 
of  a  car,  and  the  burden  is  upon  him,  in  a  suit  for  personal  injuries  resulting 
therefrom,  to  show  that  he  was  lacking  in  such  discretion  and  intelligence. 

5. — ^Bailroads — Passenger — Elding  on  Platform — Charge. 

In  a  suit  for  personal  injuries  to  a  minor  caused  by  falling  from  the 
platform  of  a  railroad  coach  while  riding  thereon,  a  charge  to  the  effect  that  if 
the  plaintiff  had  intelligence  enough  to  know  and  understand  that  it  was  more 
dangerous  to  ride  on  the  platform  or  on  the  steps  of  the  coach  than  it  was 
to  ride  on  the  inside  thereof,  then  no  duty  devolved  upon  the  defendant  railway 
company  to  prevent  him  from  riding  on  the  platform  or  steps  of  the  coach, 
held  proper  under  the  pleading  and  evidence. 

6. — Same — Same — ^Assumed  Eisk. 

Where,  by  the  pleading  and  evidence,  the  issue  is  raised  as  to  whether 
or  not  plaintiff  had  sufficient  intelligence  and  discretion  to  understend  the 
dangers  incident  to  riding  on  the  platform  of  a  railway  coach,  and  as  to 
whether  or  not  he  knew  the  defective  condition  of  the  platform  and  roadbed, 
it  was  proper  for  the  court  to  tell  the  jury  that  if  plaintiff  did  know  of 
such  conditions  he  assumed  the  risk  arising  from  his  conduct,  unless  he 
lacked  sufficient  intelligence  to  appreciate  the  danger  incident  thereto. 

Appeal  from  the  District  Court  of  Hill  County.  Tried  below  be- 
fore Hon.  W.  C.  Wear. 

W.  E.  Spell,  for  appellant. — The  court  erred  in  excluding  from  the 
jury  the  testimony  of  the  plaintiff,  Travis  Walling,  relative  to  the 
condition  of  the  steps  of  the  coach,  from  which  steps  the  said  defend- 
ant was  thrown.  Ft.  Wori;h,  etc.,  Ry.  Co.  v.  Wilson,  3  Texas  Civ. 
App.,  583;  Galveston,  etc.,  Ry.  Co.  v.  Newport,  26  Texas  Civ.  App., 
583;  Birmingham  U.  R.  R.  Co.  v.  Alexander,  9  So.  Rep.,  525;  Dyson 
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V.  New  York  &  N.  E.  R.  R.  Co.,  17  Atl.  Rep.,  137 ;  Powers  v.  Boston 
&  M.  R.  R.  Co.,  56  N.  E.  Rep.,  710;  Galveston,  etc.,  R.  R.  Co.  v. 
Bohan,  47  S.  W.  Rep.,  1050;  Wigmore  on  Evidence,  sees.  437,  438. 

The  second  paragraph  of  the  court's  charge  required  of  plaintiff  a 
greater  degree  of  care  than  was  required  by  law,  because  even  if  plain- 
tiff knew  the  condition  of  the  track,  being  a  youth  of  tender  years, 
and  he  further  knew  that  the  track  was  faulty  and  defective,  the  law 
only  required  of  him  such  care  as  a  person  of  ordinary  prudence  of 
his  tender  years  would  have  exercised  under  the  same  or  similar  cir- 
cumstances; whereas  the  charge  in  question  required  the  jury  to  be- 
lieve the  plaintiff  knew  nothing  of  the  condition  of  the  track  or  its 
defective  condition  before  the  said  accident,  and,  unless  they  did  so 
believe,  the  said  defendant  was  due  the  plaintiff  no  consideration 
whatever.  Evansich  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  57  Texas,  128;  St. 
Louis,  etc.,  Ry.  v.  Christian,  8  Texas  Civ.  App.,  246;  Texas,  etc.,  Ry. 
V.  Hall,  83  Texas,  683;  Texas,  etc.,  Rv.  v.  Fletcher,  6  Texas  Civ. 
App.,  736;  Houston  &  T.  C.  Ry.  Co.  v. *^  Boozer,  2  Posey  U.  C,  455; 
Texas  &  P.  Ry.  Co.  v.  Phillips,  91  Texas,  281. 

The  court  erred  in  giving  to  the  jury  defendant's  special  charge 
No.  8.  This  charge  placed  a  greater  burden  upon  the  plaintiff  than 
is  imposed  by  law;  and  the  same  is  further  erroneous  in  that  the  jury 
were  instructed  that  the  defendant  owed  the  plaintiff  no  duty  pro- 
vided the  said  plaintiff  had  intelligence  enough  to  know  and  under- 
stand that  it  was  more  dangerous  to  ride  on  the  platform  and  steps 
of  the  coach  than  to  ride  on  the  inside  thereof,  because,  notwithstand- 
ing the  degree  of  the  plaintiff's  intelligence,  the  defendant  was  bound 
under  the  law  to  use  ordinary  care  to  prevent  any  injury  to  its  pas- 
sengers. Texas,  etc.,  Ry.  Co.  v.  Miller,  79  Texas,  78;  Townes  on 
Torts,  85  and  86,  and  cases  cited  there;  Texas  &  P.  Ry.  Co.  v.  Phil- 
lips, 91  Texas,  281. 

Andrews,  Ball  &  Streetman  and  Morrow  &  Smithdeal,  for  appellee. 

BOOKHOUT,  Associate  Justice. — The  plaintiff  in  this  case,  by 
next  friend,  A.  D.  Walling,  sued  The  Trinity  &  Brazos  Valley  Rail- 
way Company  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  him  through  defendant's  negligence  while  riding  as  a 
passenger  upon  defendant's  passenger  train  between  the  stations  of 
Malone  and  Bynum.  Plaintiff  alleged  damages  in  the  sum  of  $20,000, 
and  based  his  right  to  recover  upon  the  following  allegations,  to  wit: 
That  on  or  about  the  27th  day  of  April,  1904,  he  was  a  passenger  on 
defendant's  passenger  train  between  the  stations  of  Malone  and  By- 
num; that  on  boarding  said  train  plaintiff  took  a  position  on  the  rear 
platform  of  the  train,  which  position  he  kept  continuously  until  the 
time  of  the  injury  complained  of;  that  the  plaintiff  at  that  time  was 
a  youth  of  tender  years,  being  about  fifteen  years  of  age,  and  had 
never  prior  to  that  time  been  upon  the  train  of  defendant  company, 
and  had  never  ridden  on  the  track  of  said  company  between  the  afore- 
said stations;  that  at  the  time  plaintiff  took  his  position  upon  the 
platform  of  the  car  he  did  not  know  of  the  condition  of  the  track,  but 
believed,  and  relied  upon  it  as  a  fact,  that  the  railway  company  had 
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properly  constructed  and  was  properly  maintaining  said  track,  and 
that  he  had  no  knowledge  whatever  of  any  danger  attending  the  posi- 
tion which  he  occupied  on  the  train;  that  the  conductor  of  the  de- 
fendant company  upon  the  train  in  question  was  a  man  of  mature 
years,  who  had  been  long  in  the  service  of  the  company,  and  who  was 
thoroughly  familiar  with  the  conditions  of  the  cars  and  roadbed,  and 
with  the  danger  incident  to  the  passing  over  the  tracks  in  question 
by  a  person  occupying  the  position  of  the  plaintiff;  that  the  afore- 
said conductor,  although  well  knowing  the  condition  of  the  tracks  and 
the  danger  attendant  upon  riding  over  them  by  a  person  occupying 
the  position  of  plaintiff,  failed  in  every  respect  to  notify  or  warn,  or 
in  any  way  disclose  to  this  plaintiff  the  faulty  and  defective  condition 
of  the  roadbed  and  the  peril  incident  to  the  position  occupied  by  the 
plaintiff,  but,  on  the  contrary,  acquiesced  in  plaintiff's  actions;  that 
the  track  of  defendant  company  over  which  plaintiff  was  passing  at 
the  time  alleged  was  defective  and  faulty  by  reason  of  lack  of  bal- 
lasting and  repair,  and  by  the  presence  therein  of  "reverse  curves," 
'*low  joints,*'  etc.,  causing  the  train  in  question  to  rock  and  jerk  in  a 
violent  manner;  that  the  step  upon  the  car  on  which  plaintiff  was  rid- 
ing was  defective  and  out  of  repair,  and  the  planks  therein  were  split 
and  broken  in  such  a  manner  as  to  make  it  incapable  of  sustaining 
the  weight  of  a  person  boarding  or  alighting  from  said  car;  that  the 
defendant  company  was  negligent  in  permitting  the  said  track  to  be 
so  constructed  and  maintained,  and  that  because  of  the  violent  rock- 
ing and  jerking  of  the  car,  as  aforesaid,  plaintiff  was  thrown  or 
pitched  from  the  train  upon  which  he  was  riding  and  permanently 
and  incurably  injured  by  having  one  of  his  legs  broken  in  such  a 
manner  as  to  make  it  permanently  deformed,  suffering  intense  physi- 
cal and  mental  pain,  all  resulting  in  a  greatly  diminished  earning 
capacity  for  the  remaining  years  of  his  life. 

The  defendant  answered  with  a  general  demurrer  and  a  general  de- 
nial, and  further  plead  contributory  negligence  and  assumed  risk  on 
the  part  of  plaintiff. 

A  trial  resulted  in  a  verdict  and  judgment  for  defendant  and  plain- 
tiff appealed. 

It  is  contended,  in  the  first  assignment  of  error  that  the  court 
erred  in  excluding  from  the  jury  the  conversation  and  statements 
between  Travis  Walling,  the  plaintiff  herein,  and  Mr.  Baird,  the  con- 
ductor of  defendant's  train,  which  conversation  and  statements  oc- 
curred after  the  said  plaintiff  had  been  thrown  from  defendant's 
train,  and  after  the  train  had  been  backed  to  the  point  where  the 
plaintiff  fell,  and  after  said  plaintiff  had  been  picked  up  and  put 
on  the  car.  The  bill  of  exception,  upon  which  this  assignment  is 
based,  fails  to  show  the  objection  made  to  the  testimony  or  what 
length  of  time  had  elapsed  between  the  time  of  the  injury  and  the 
conversation,  and  for  this  reason  it  is  insisted  by  the  appellee  that 
we  are  not  authorized  to  consider  the  assignment.  It  is  to  be  pre- 
sumed that  the  trial  court  acted  properly  in  excluding  the  testimony. 
The  evidence  was  not  admissible,  unless  it  was  res  gestae.  The  bur- 
den was  upon  the  appellant  to  show  that  it  was  admissible  as  res 
gestae.    As  the  bill  of  exception  fails  to  show  the  length  of  time  be- 
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tween  the  injury  and  the  cbnyersation^  it  is  not  made  to  appear  that 
the  evidence  was  admissible.  There  was  no  error  in  excluding  it. 
Again,  it  is  contended  that  the  trial  court  erred  in  excluding  from 
the  jury  the  testimony  of  plaintiff  relative  to  the  condition  of  the 
steps  of  the  coach  in  May  or  June,  1905.  The  injury  took  place  on 
April  27,  1904,  and  the  evidence,  the  exclusion  of  which  complaint 
is  here  made,  related  to  the  condition  of  the  steps  in  the  months  of 
May  or  June,  1905,  after  the  injury.  The  plaintiff  testified  to  his 
having  examined  the  steps  in  the  months  of  May  or  June,  1905.  He 
testified  that  they  were  the  same  steps  from  which  he  was  thrown, 
and  offered  to  testify  as  to  their  condition  in  1905,  and  would  have 
testified  "that  one  of  the  planks  which  formed  the  steps — ^the  one  that 
was  fastened  to  the  platform  on  the  coach — ^was  split  the  entire  width 
of  said  plank,  and  that  when  you  put  your  weight  on  the  step  by 
stepping  thereon  that  it  would  give  down  as  much  as  an  inch  or  an 
inch  and  a  quarter,  thus  forming  a  sharp  inclined  plane,  causing  one 
stepping  thereon  to  be  thrown  forward  by  reason  of  the  giving  of  the 
steps.*'  He  did  not  testify  that  the  condition  of  the  steps  at  the  time 
of  the  injury  was  the  same  as  when  he  made  the  examination  in  May 
or  June,  1905.  The  steps  may  have  been  in  good  condition  at  the 
time  of  injury,  and  have  become  defective  in  the  respects  shown  by 
this  testimony  after  injury.     The  testimony  was  properly  excluded. 

There  was  no  error,  as  contended  in  appellant's  third  assignment 
of  error,  in  excluding  the  testimony  of  plaintiff  that  the  condition  of 
the  steps  in  July  and  August,  1906,  was  the  same  as  it  was  in  May 
and  June,  1905.  The  injury  having  occurred  in  April,  1904,  the  con- 
dition of  the  steps  after  that  date  was  immaterial  in  absence  of  evi- 
dence that  they  were  then  in  the  same  condition  as  at  the  date  of 
injury. 

The  fifth  assignment  of  error  complains  of  paragraph  two  of  the 
court's  charge,  which  reads:  "If  you  believe  that  the  plaintiff  was  a 
youth  of  tender  years,  and  knew  nothing  of  the  condition  of  defend- 
ant's track,  and  that  the  conductor  in  charge  of  said  train  knew  that 
defendant's  track  was  faulty  and  in  a  defective  condition,  and  failed 
to  notify  the  plaintiff  of  the  danger,  if  any,  attending  the  position 
which  he  occupied,  and  failed  to  notify  the  plaintiff  of  the  condition 
of  said  track,  and  that  the  same  was  negligence,  as  hereinbefore  de- 
fined; or  if  you  believe,  from  a  preponderance  of  the  evidence,  that 
the  steps  upon  the  rear  end  of  the  car,  leading  up  to  the  platform 
upon  which  the  plaintiff  was  standing,  was  out  of  repair,  as  alleged 
by  the  plaintiff,  and  that  the  same  was  negligence,  as  heretofore  de- 
fined, and  that  the  plaintiff  was  injured,  and  said  injuries,  if  any, 
resulted  from  the  negligence  of  the  defendant  in  either  of  the  respects 
hereinbefore  submitted  you  in  this  paragraph  of  this  charge,  you  will 
find  a  verdict  in  favor  of  the  plaintiff,  unless  you  find  for  the  defend- 
ant under  some  one  or  all  of  the  issues  hereinafter  submitted  to  you.'* 
It  is  insisted  that  this  charge  requires  of  plaintiff  a  greater  degree  of 
care  than  required  by  law,  in  that  if  plaintiff  knew  the  condition  of 
the  track,  being  a  youth  of  tender  years,  and  he  further  knew  that  the 
track  was  faulty  and  defective,  the  law  only  required  of  him  such  care 
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as  a  person  of  ordinary  prudence  of  his  tender  years  would  have  exer- 
cised under  the  same  or  similar  circumstances;  whereas  the  charge  in 
question  required  the  jury  to  believe  the  plaintiff  knew  nothing  of 
the  condition  of  the  track  or  its  defective  condition  before  the  said 
accident,  and^  unless  they  did  so  believe,  the  said  defendant  was  due 
the  plaintiff  no  consideration  whatever. 

The  charge  followed  the  plaintiff's  pleading.  The  petition  alleged 
that  the  plaintiff  did  not  know  at  the  time  he  boarded  the  train,  nor 
while  he  was  on  the  platform  of  the  car,  of  the  condition  of  the  track ; 
that  defendant  did  know  it,  and  that  a  step  on  the  rear  end  of  the 
car  upon  which  plaintiff  was  standing  was  defective.  The  charge  au- 
thorized a  recovery  for  plaintiff  if  the  jury  found  he  was  a  youth  of 
tender  years  and  did  not  know  of  the  condition  of  the  track,  and  the 
conductor  did  know  its  condition,  and  that  the  track  was  defective, 
and  failed  to  notify  plaintiff  of  the  danger  of  riding  in  the  position 
he  occupied,  and  such  failure  was  negligence,  or  if  the  step  on  the  car 
was  out  of  repair,  and  this  was  negligence,  and  the  injury  to  plaintiff 
resulted  from  the  negligence  of  defendant  in  either  of  these  respects, 
to  find  for  plaintiff.  In  another  paragraph  of  the  charge  the  jury 
were  instructed,  in  substance,  that,  in  determining  whether  or  not  ap- 
pellant was  guilty  of  negligence,  they  would  look  to  all  the  evidence, 
considering  the  age  and  discretion  of  the  appellant,  his  ability  to 
judge  of  the  hazard  of  attempting  to  ride  upon  the  platform,  and  that 
if,  under  all  the  circumstences,  he  had  not  exercised  such  discretion 
and  prudence  as  a  similar  person  would  have  exercised  under  the 
same  circumstances,  then  to  find  for  the  defendant.  They  were  fur- 
ther charged:  "The  law  does  not  fix  any  precise  time  or  age  at 
which  any  person  is  exempt  from  that  degree  of  care  and  judgment 
which  the  law  expecte  from  persons  of  ordinary  care  and  prudence, 
but  the  law  leaves  the  question  open  for  the  decision  of  the  jury  under 
all  the  facte  of  the  particular  case,  looking  to  the  age  of  plaintiff,  his 
intelligence  or  lack  of  intelligence,  and  information,  and  opportunity 
to  judge  of  the  hazard  and  danger  of  the  particular  act  which  is  the 
basis  of  the  complaint  of  negligence.''  Considering  the  charge  as  a 
whole,  in  our  opinion,  it  did  not  place  upon  plaintiff  a  greater  burden 
than  required  by  law. 

The  fourth  special  charge,  given  at  the  request  of  defendant,  is 
assailed  as  error.  The  charge  reads:  *'In  this  case  the  plaintiff  is  re- 
quired to  prove,  by  a  preponderance  of  the  evidence,  that  he  was  not 
a  person  of  sufficient  intelligence  to  understand  the  nature  or  danger 
of  his  acte  or  conduct,  before  he  can  be  excused  from  the  consequences 
of  such  acte.'*  The  petition  alleged  that  plaintiff  was  a  youth  of  ten- 
der years  when  injured,  and  did  not  know  the  condition  of  the  track, 
and  the  conductor  did  know  it,  and  that  it  was  faultily  constructed. 
The  defendant  plead  contributory  negligence  on  the  part  of  the  plain- 
tiff, and  that  he  jumped  from  the  train  while  the  same  was  in  motion 
and  not  at  a  station.  It  was  shown  that  plaintiff  was  fifteen  years  of 
age  when  injured.  The  court  was  not  authorized  to  assume  that  a 
boy  of  the  age  of  plaintiff  was  too  young  to  not  be  guilty  of  con- 
tributory negligence.     The  law,  as  steted  by  the  charge,  does  not  fix 
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any  particular  age  at  which  a  person  is  exempt  from  the  degree  of 
care  required  of  an  adult,  but  it  becomes  a  question  of  fact  for  the 
determination  of  the  jury.  Tlie  defendant  alleged  that  plaintiff  was 
guilty  of  contributory  negligence  in  riding  upon  a  part  of  the  car 
not  provided  for  passengers.  The  appellant  had  plead  that  he  was  a 
youth  of  tender  years,  and  did  not  know  of  the  danger  attending  the 
position  which  he  occupied.  He  alleged  that  he  was  riding  upon  the 
platform,  but  did  not  know  of  the  danger.  The  law  presumes  that 
an  infant  fifteen  years  of  age  has  sufficient  intelligence  and  discretion 
to  be  sensible  of  the  danger  of  riding  upon  the  platform  of  a  car,  and 
tlie  burden  was  upon  plaintiff  to  show  that  he  was  lacking  in  such 
discretion  and  intelligence.  1  Thomp.  Neg.,  sees.  311-312,  and  note 
111;  Nagle  v.  Allegheny,  88  Pa.  St.,  35;  San  Antonio  Water  Works 
V.  White,  44  S.  W.  Bep.,  181.     The  charge  was  correct. 

Complaint  is  made  of  the  court's  action  in  giving,  at  the  request  of 
defendant,  special  charge  No.  8,  as  follows:  "You  are  charged,  as  the 
law  in  this  case,  that  if  tlie  plaintiff  liad  intelligence  enough  to  know 
and  understand  that  it  was  more  dangerous  to  ride  on  the  platform 
or  on  the  steps  of  the  coach  than  it  was  to  ride  on  the  inside  thereof, 
then  you  are  instructed  that  no  duty  would  devolve  upon  the  defend- 
ant to  prevent  him  from  riding  on  the  platform  or  steps  of  the  coach.'' 
It  is  contended  that  this  charge  imposed  a  greater  burden  upon  plain- 
tiff than  the  law  requires.  The  plaintiff  alleged  that  he  was  standing 
on  the  platform  of  the  coach,  but  did  not  know  it  was  dangerous,  and 
the  conductor  knew  of  the  danger  and  failed  to  warn  him.  The  de- 
fendant denied  the  allegation,  and  alleged  that  he  did  know  of  the 
danger  and  of  the  rule  forbidding  him  to  ride  there.  This  raised  an 
issue  which  the  court  submitted  in  the  special  charge.  There  was  no 
error  in  giving  the  charge. 

It  is  contended  that  the  court  erred  in  giving  a  special  charge  re- 
quested by  the  defendant,  reading:  "If  you  believe  from  the  evidence 
that  the  plaintiff  was  riding  on  the  rear  platform,  and  on  one  of  the 
steps  of  the  coach,  and  you  further  believe  from  the  evidence  that  the 
step  was  defective,  and  that  by  reason  of  the  condition  of  the  roadbed 
and  track  the  coach  swayed  and  rocked;  and  further  believe  from  the 
evidence  that  plaintiff,  by  virtue  of  the  swaying  and  rocking  of  the 
coach  and  the  defective  step,  was  thrown  from  the  same  and  injured; 
yet  if  you  further  believe  from  the  evidence  that  he  knew  tlie  step 
was  defective,  and  knew  the  coach  was  swaying  and  rocking  from 
side  to  side,  he  would  be  held  to  have  assumed  the  risks  arising  there- 
from, and  could  not  recover,  unless  he  was  so  lacking  in  intelligence 
and  discretion  as  not  to  be  able  to  understand  the  danger  incident  to 
his  position."  The  contention  being  that  this  charge  imposed  a 
greater  burden  on  plaintiff  than  required  by  law,  the  proposition  fails 
to  state  wherein  the  charge  imposes  a  greater  burden  on  appellant 
than  the  law  requires.  The  issue  having  been  made  by  the  pleadings 
and  the  evidence  as  to  whether  appellant  had  sufficient  intelligence 
and  discretion  to  understand  the  dangers  incident  to  riding  on  the 
platform,  and  on  one  of  the  steps  of  the  coach,  and  as  to  whether  he 
knew  the  condition  of  the  step  and  roadbed,  it  was  proper  for  the 
court  to  tell  the  jury  that  if  he  did  know  of  such  conditions  he  would 
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assume  tlie  risk  arising  from  his  conduct^  unless  he  lacked  sufficient 
intelligence  to  appreciate  tlie  danger  incident  thereto. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


DECEMBER,  1907. 


Beaumont  Traction  Company  v.  A.  B.  Brock  et  al. 

Decided  December  4,  1907. 

Street  Bailway — ^Erection  of  Poles — Ordinance — Construction. 

By  a  valid  ordinance  a  city  granted  to  a  street  railway  company  the  right 
to  construct  and  operate  its  railway  over  certain  designated  streets;  at  the 
time  the  ordinance  was  passed  it  was  not  known  where  the  power-house  of  the 
company  would  be  located;  the  ordinance  provided  ^'tliat  the  grantees  herein 
be  and  are  hereby  authorized  to  erect  a  system  of  overhead  wires  for  the 
purpose  of  conducting  the  electric  current  to  operate  motors,  and  to  prop- 
erly cross  from  such  electric  current  generating  station,  as  may  be  required 
.  .  .  that  they  be  and  are  hereby  authorized  to  erect  poles  to  place  the 
wires  upon,  etc."  Held,  that  the  express  authority  granted  to  the  company 
carried  with  it  the  right  to  make  such  use  of  other  streets  as  was  necessary 
to  connect  the  power-nouse,  afterwards  located  and  erected,  with  its  tracks, 
which  was  essential  to  the  enjoyment  of  the  right  expressly  granted. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Crook,  Da  Ponie  &  Lawhon  and  L.  F.  Chester,  for  appellant. 

J.  8.  Wheless,  for  appellees. 

McMEANS,  Associate  Justice. — This  was  a  suit  by  appellees  in 
which  an  injunction  was  sought  restraining  appellant  from  digging 
holes  and  erecting  poles  upon  wliicli  to  string  an  electric  current  feed- 
wire  on  the  sidewalk  in  front  of  their  respective  premises  fronting 
Avenue  C,  in  the  city  of  Beaumont.  Upon  the  filing  of  appellees' 
original  petition  an  order  was  made  authorizing  a  temporary  writ  to 
issue.  The  case  was  tried  on  an  amended  petition,  in  which  it  was  al- 
leged that  the  appellees  were  the  owners  in  severalty  of  certain  lots 
on  Avenue  C,  a  public  highway  in  the  city  of  Beaumont,  upon  which 
they  resided,  and  that  appellant  was  a  street  railway  corporation,  and 
was  digging  many  holes  in  the  sidewalk  in  front  of  their  property, 
and  setting  up  poles  therein  for  the  purpose  of  conducting  the  elec- 
tric current  from  its  power  house  to  its  electric  cars,  without  author- 
ity so  to  do  from  the  city  of  Beaumont. 

Appellant  answered  by  general  denial,  and  specially  denied  the 
equities  of  appellees'  petition,  and  pleaded  further  that,  at  the  time  of 
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tlie  issuance  of  the  temporary  writ,  it  was  lawfully  constructing  its 
feed-wire  pursuant  to  authority  granted  by  an  ordinance  of  the  city  of 
Beaumont. 

The  case  was  tried  on  an  agreed  statement  of  facts,  and  resulted  in 
a  judgment  in  favor  of  appellees  perpetually  restraining  appellant 
from  digging  the  holes  and  placing  tlie  poles  for  the  erection  of  the 
feed-wire;  from  which  judgment  appellant  has  duly  perfected  this  ap- 
peal. 

We  find  the  following  facts:  The  Beaumont  Traction  Company  is 
a  corporation  owning  and  operating  a  street  railroad  in  the  city  of 
Beaumont,  and  propels  its  cars  by  electricity,  using  the  overhead  trol- 
ley system.  This  system  consists  of  an  electric  current  generating 
station,  or  power  house,  where  the  electric  current  is  generated,  and  is 
carried  thence  by  feed-wires,  or  feeders,  strung  on  poles  erected  in 
the  earth,  to  the  trolley  wires,  and  thence  through  the  trolley  wires 
to  the  motors  with  which  each  car  is  equipped.  These  feeder-wires 
are  necessary  to  carry  the  power  from  the  power  house  to  the  cars. 

By  a  valid  and  regular  ordinance,  approved  October  7,  1902,  the 
City  Council  of  Beaumont  granted  a  franchise  for  the  construction  of 
an  electric  street  railroad  to  Wm.  L.  Thompson  and  others,  on  and 
over  certain  designated  streets,  including  Park  street  from  Alma  and 
Ector  streets,  the  south  boundary  line  of  the  city,  in  a  general  north- 
erly direction  to  Emmett  avenue.  This  franchise  was  duly  accepted 
by  the  grantees,  who  organized  themselves  into  a  corporation  and  pro- 
ceeded to  build  the  road  as  therein  provided,  and  subsequently  all  of 
the  rights  so  acquired  were  transferred  to  appellant,  Beaumont  Trac- 
tion Company,  by  the  corporation  organized  by  the  original  grantees, 
which  transfer  was  approved  and  confirmed  by  the  City  Council  of 
the  city  of  Beaumont,  and  the  Beaumont  Traction  Company  is  now 
the  owner  of  all  the  franchises,  rights  and  privileges  granted  to  Wm. 
L.  Thompson  and  others  by  ordinance  No.  81.  About  the  17th  day 
of  April,  1906,  the  City  Council  of  Beaumont  passed  a  valid  ordi- 
nance granting  to  the  Beaumont  Traction  Company  a  franchise  to 
build  and  operate  its  road  over  certain  additional  streets,  including 
Royal  street,  and  under  this  authority  the  company  completed  the 
construction  of  the  Boyal  street  line  about  the  20th  day  of  March, 
1907,  and  has  been  operating  cars  thereon  continuously  ever  since. 

The  electric  current  generating  station,  or  power  house,  was  built 
after  the  passage  and  acceptance  of  ordinance  No.  81,  and  at  the  time 
the  ordinance  was  passed  and  accepted  the  site  for  the  power  house 
had  not  been  selected,  and  it  was  not  known  just  where  the  same 
would  be  located,  nor  wliere  the  feed-wires  would  have  to  run  in  order 
to  carry  the  power  from  the  power  house  to  the  trolley  lines.  The 
location  finally  selected  was  the  intersection  of  Crockett  street  and 
Avenue  C,  where  the  power  house  was  built  and  still  stands,  and  is 
not  on  or  in  proximity  to  any  part  of  the  line  of  track,  but  the  cur- 
rent is  carried  on  a  feed-wire  erected  on  poles  set  in  the  ground,  as  is 
proposed  to  be  done  on  Avenue  C,  east  on  Crockett  street  to  Orleans 
street,  wliere  it  connects  with  the  trolley  wire,  and  the  power  is 
thence  distributed  over  the  various  lines,  including  Park  and  Hoyal 
street  lines.     The  distance  from  the  point  where  the  feed-wire  con- 
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nects  with  the  trolley  wire  at  Crockett  and  Orleans  streets  to  the  ex- 
treme south  end  of  the  Park  street  line  is  about  three  miles,  and  to 
the  Boyal  street  line  about  one  mile. 

The  defendant  has  never  constructed  or  operated  its  road  on  that 
part  of  Avenue  C  on  which  plaintiffs*  property  abuts,  and  does  not 
intend  to  do  so,  and  has  no  franchise  so  to  do ;  nor  has  it  obtained  the 
consent  of  the  city  of  Beaumont  to  construct  and  erect  its  feed-wires 
and  poles  along  Avenue  C  in  front  of  plaintiffs'  premises,  further  than 
it  is  given  that  power  and  right  by  section  6  of  the  ordinance  No.  81. 

Neither  has  the  defendant  ever  built  a  track  from  its  power  house 
eastwardly  on  Crockett  street,  where  its  feed-wire  runs,  to  Orleans 
street,  nor  has  it  ever  had  any  franchise  or  right  so  to  do,  other  than 
is  granted  by  said  ordinances  hereto  attached. 

About  the  time  tlie  injunction  was  sued  out  in  this  cause  the  de- 
fendant was  engaged  in  extending  its  feed-wire  from  the  intersection 
of  College  street  and  Avenue  C  in  a  southeasterly  direction  past 
plaintiffs*  premises  to  Royal  street,  and  thence  to  the  Park  street  line, 
and  for  the  purpose  of  setting  up  necessary  poles  on  which,  to  carry 
the  wire  had  dug  several  holes  in  the  sidewalk  in  front  of  the  plain- 
tiffs* premises,  and  in  some  of  the  holes  had  set  up  the  poles,  and  was 
preparing  to  place  the  others  and  fill  in  the  dirt  when  stopped  by  the 
injunction. 

The  route  as  selected  is  the  direct  route  from  the  power  house  by 
way  of  the  streets,  a  good  deal  of  the  country  intervening  not  having 
ever  been  cut  up  into  lots  and  blocks,  and  streets  dedicated. 

The  route  of  the  Park  street  line,  so  far  as  the  same  is  within  the 
city  limits,  is  "prescribed  by  ordinance  No.  81.  Its  terminus  is  the 
Beaumont  Driving  Park,  which  is  a  place  of  public  amusement  where 
fairs,  races,  ball  games  and  other  public  amusements  are  often  held, 
and  on  such  occasions  the  same  is  frequented  by  great  crowds  of  the 
residents  of  Beaumont,  much  the  greater  portion  of  whom  depend 
upon  the  street  railroad  for  transportation  to  and  fro.  Ordinarily  two 
cars  are  operated  upon  this  line,  but  on  occasions  mentioned  above  it 
is  necessary  to  operate  twelve  or  fifteen  extra  cars  on  this  line,  and  the 
construction  of  the  proposed  new  feed  line  along  Avenue  C  in  front 
of  plaintiffs'  premises  will  much  increase  the  power  available  for  the 
operation  of  the  Park  and  Royal  street  lines,  and  tlie  operation  of  the 
cars  on  those  streets  will  be  facilitated  and  the  service  much  improved 
and  rendered  more  rapid  and  efficient,  and  first-class  service  will  be 
given,  as  required  by  defendant's  franchise. 

The  city  of  Beaumont  is  a  municipal  corporation  chartered  by  spe- 
cial Act  of  the  Legislature,  and  has  such  power  over  its  streets,  in- 
cluding Avenue  C,  as  is  possessed  by  municipal  corporations 

By  section  6  of  ordinance  No.  81  it  is  provided :  "That  the  grantees 
herein,  and  their"  assigns,  be  and  are  hereby  authorized  to  erect  a 
system  of  overhead  wires  for  the  purpose  of  conducting  the  electric 
current  to  operate  motors,  and  to  properly  cross  from  such  electric 
current  generating  station  as  may  be  required,  and  to  use  the  rails 
and  earth  for  returning  circuit,  or  may  use  metallic  return  circuits 
for  the  purpose;  that  they  be  and  are  hereby  authorized  to  erect  poles 
to  place  the  wires  upon,  etc.     .     .     ," 
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By  the  ordinance  No.  81  the  city  of  Beaumont  conferred  on  appel- 
lant the  authority  to  use  certain  designated  streets  upon  and  over 
which  to  construct  and  operate  its  electric  street  railway  system.  At 
the  time  of  the  adoption  of  the  ordinance  it  was  not  known  where  its 
electric  generating  current  station  or  power  house  would  be  located, 
and  the  ordinance  did  not  require  of  appellant  that  it  construct  tlic 
plant  on  any  of  the  streets  over  which  such  use  was  granted,  but  left 
such  location  to  the  determination  of  the  traction  company.  The  ex- 
press authority  carried  with  it  the  right  to  make  such  use  of  other 
streets  as  was  essential  to  the  enjoyment  of  the  authority  expressly 
granted;  and  when  the  traction  company  constructed  its  power  plant 
at  a  point  remote  from  any  part  of  the  line  of  its  railway  it  had  the 
implied  right,  by  virtue  of  the  express  authority,  to  connect  its  trolley 
wires  and  electric  generating  plant  by  properly  constructed  feed-wires, 
even  when  to  do  so  streets  other  than  those  named  necessarily  had  to 
be  used  for  that  purpose. 

But  we  are  not  remitted  to  the  question  of  the  implied  grant  alone. 
Section  6  of  ordinance  No.  81  expressly  provides  that  the  grantees 
should  have  the  authority  to  erect  a  system  of  overhead  wires  for  the 
purpose  of  conducting  the  electric  current  to  operate  motors,  and  "to 
properly  cross  from  such  electric  current  generating  station  (power 
house)  as  may  be  required;  .  .  .  that  they  be  and  are  hereby 
authorized  to  erect  poles  to  place  the  wire  upon.*'  But  for  the  con- 
cluding sentence  above  quoted  we  might  conclude  that  the  authority 
to  erect  the  overhead  wires  to  conduct  the  current  to  the  motors,  re- 
ferred to  the  trolley  wires  by  which  the  energy  was  imparted  to  the 
motors  through  the  trolleys;  but  the  language,  "and  to  properly  cross 
from  such  electric  generating  station  as  may  be  required,  .  .  . 
and  to  erect  poles  to  place  the  wires  upon,*'  forbids  any  such  construc- 
tion. In  view  of  the  fact  that  at  the  time  of  the  adoption  of  the  ordi- 
nance the  site  for  the  plant  had  not  been  selected,  and  that  it  might 
be  located  off  the  line  of  the  railway,  the  language  quoted  could  have 
no  other  meaning  than  it  was  intended  thereby  to  grant  to  the  trac- 
tion company  the  right  to  erect  its  feed-wires  over  such  streets  as 
might  be  required  to  properly  conduct  the  current  from  the  power 
plant  to  tlie  motors,  although  the  streets  so  selected  were  not  any  of 
those  designated  for  the  construction  and  operation  of  the  railway  sys- 
tem. 

It  is  no  answer  to  this  construction  to  say  that  feed-wires  had  al- 
ready been  constructed  and  were  in  operation  in  pursuance  of  the  au- 
thority referred  to,  and  that  the  erection  of  the  feed-wire  which  was 
enjoined  would  have  imposed  an  additional  servitude  upon  the  street 
not  authorized  by  the  ordinance.  The  language  of  the  ordinance  is 
suflficientlv  broad  to  authorize  the  erection  of  such  wires  for  conduct- 
ing  the  current  from  the  power  plant  to  the  motors  and  to  cross  from 
such  power  plant  "as  may  be  required."  It  was  evidently  contem- 
plated that,  as  the  city  grew  in  population  and  territory,  traffic  would 
become  heavier,  necessitating  an  extension  of  the  railway  system,  and 
the  operation  of  a  greater  number  of  cars,  and  that  more  than  one 
feed-wire  might  become  necessary  to  transmit  the  power.  If  not,  why 
were  the  words  "as  may  be  required"  used  in  that  connection?     As 
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to  whether  other  such  wires  were  required  the  traction  company  or 
the  city  could  determine,  and  the  traction  company  having  determined 
that  the  necessity  for  the  additional  wire  existed,  and  having  under- 
taken to  erect  the  same,  in  a  proper  manner,  tlie  appellees  had  no 
right  to  interfere.  The  city  had  the  right  to  permit  the  use  of  its 
streets  for  the  placing  of  poles  and  erection  of  feed-wires,  and  having 
by  the  ordinance  granted  such  privilege  to  appellant,  the  appellees 
have  no  right  to  complain.  Gray  v.  Dallas,  etc.,  Ry.  Co.,  13  Texas 
Civ.  App.,  165;  Rosenthal  v.  T.,  B.  &  H.  Ry.  Co.,  79-  Texas,  327; 
Aycock  V.  San  Antonio  B.  Assn.,  63  S.  W.  Rep.,  953. 

It  follows,  therefore,  that  the  court  erred  in  perpetuating  the  in- 
junction, and  in  not  dissolving  the  temporary  injunction  as  prayed 
for  by  appellant.  For  the  error  indicated,  the  judgment  of  the  Dis- 
trict Court  is  reversed,  and  judgment  here  rendered  in  favor  of  ap- 
pellant dissolving  the  injunction,  and  it  is  so  ordered. 

Reversed   and   rendered. 

Writ  of  error  refused. 


Houston  &  Texas  Central  Railroad  Company  v.  J.  R.  Groves, 

Decided  December  4,  1907. 

1. — Carriers — Conneoting  Lines. 

A  railway  completing  the  transportation  of  one  of  two  packages  shipped 
from  another  State,  over  various  connecting  lines  of  road  under  a  contract 
by  the  initial  carrier,  to  whom  the  through  freight  was  paid  in  advance,  which 
limited  its  liability  to  losses  occurring  on  ite  own  line,  can  not  be  held 
liable  for  the  loss  of  the  other  package  which  never  came  into  its  hands,  being 
lost  by  the  initial  carrier,  in  the  absence  of  proof  of  partnership  or  joint  under- 
taking for  the  transportation. 


2.- 

The  carrier,  under  such  a  contract,  would  not  be  liable  for  goods  never 
coming  to  its  hands  by  receiving  its  proportionate  share  of  the  freight,  nor 
will  a  point  liability  be  presumed  from  its  receiving  and  hauling  the  freight; 
nor  would  an  arrangement  with  the  connecting  lines  for  receiving  and  hauling 
freight  from  each  other,  one  collecting  the  entire  toll,  imply  a  joint  under- 
taking of  each  to  answer  for  loss  by  the  other. 

Appeal  from  the  County  Court  of  Limestone  County.  Tried  below 
before  the  Hon.  James  Kimbell. 

Baker,  Botis,  Parl-er  &  Garwood  and  ^Yilliam8  dc  Bradley,  for  ap- 
pellant. 

No  brief  on  file  for  appellee. 

RICE,  Associate  Justice. — This  suit  was  brought  by  appellee 
Groves  in  the  Justice's  Court  to  recover  of  appellant  the  value  of  cer- 
tain household  goods  shipped  from  Junction  City,  Arkansas,  to  G  roes- 
beck,  Texas,  and  alleged  to  have  been  lost  en  route. 

On  trial  the  plaintiff  recovered  judgment  in  tlie  Justice's  Court, 
from  .which  the  defendant  company  appealed  to  tlie  County  Court, 
where  judgment  was  again  rendered  against  it  in  favor  of  the  plain- 
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tiff  for  $190,  tlie  amount  sued  for^  from  which  last  judgment  it  lias 
appealed  to  this  court. 

The  material  allegations  of  the  citation  upon  which  the  case  was 
tried  are^  that  the  plaintiff  shipped  certain  household  goods  amounting 
in  the  aggregate  to  .the  sum  of  $193.50,  from  Junction  City,  Arkan- 
sas, to  Groesbeck,  Texas,  and  routed  said  goods  over  the  line  of  the 
defendant,  alleging  that  the  same  had  never  been  delivered  to  him, 
and  that  the  defendant  company  negligently  permitted  the  loss  or  de- 
struction thei'eof ;  that  the  shipment  was  made  under  a  bill  of  lading, 
and  that  defendant  operated  a  line  of  railway  in  and  through  the 
State  of  Texas,  over  which  it  undertook  to  haul  plaintiff's  goods. 

The  defendant  answered  by  general  demurrer  and  general  denial. 
Upon  trial  in  the  County  Court,  a  jury  having  been  waived,  it  was 
shown  that  plaintiff,  on  November  7,  1905,  delivered  for  shipment  at 
Junction  City,  Ark.,  to  the  Arkansas  Southern  Eailroad  Company,  a 
sewing  machine  in  one  case  and  a  box  of  household  goods  in  another, 
which  sliipment  was  routed  by  said  Arkansas  Southern  Railroad  Com- 
pany over  its  own  line  from  Junction  City,  Ark.,  to  Winfield,  Louis- 
iana, thence  over  the  Arkansas  &  Louisiana  Railroad  Co.'s  line  to 
Hope,  Arkansas,  thence  over  the  St.  Louis  &  San  Francisco  Railroad 
Co.'s  line  to  Sherman,  Texas,  and  from  thence  over  defendant's  line 
to  Groesbeck,  Texas.  The  case  containing  the  sewing  machine  was 
promptly  forwarded  over  said  lines  of  railway,  reached  Groesbeck,  and 
was  promptly  delivered  to  plaintiff  by  defendant,  but  the  box  of  house- 
hold goods  was  never  received  by  defendant  or  any  of  the  other  com- 
panies except  the  initial  carrier,  and  was  checked  "short"  at  Winfield, 
La.  The  freight  was  paid  in  advance  to  the  initial  carrier,  and  the 
defendant  received  its  proportional  part  of  the  entire  freight  money; 
that  the  bill  of  lading  under  which  the  shipment  was  made  contained, 
among  other  provisions,  the  following:  "This  company  shall  not  be 
responsible  under  this  bill  of  lading  for  loss  or  damage  of  any  kind 
beyond  its  own  line,  but  upon  delivery  of  said  property  to  its  con- 
necting carrier  all  responsibility  of  every  kind  therefor  shall  cease  and 
terminate."  It  was  proved  without  dispute  that  the  goods  were  worth 
$190,  the  amount  of  the  judgment. 

This  was  an  interstate  shipment,  and  it  appears  from  the  evidence 
that  the  defendant  company  never  received  the  box  of  household 
goods,  for  the  value  of  which  this  suit  was  instituted;  that  the  same 
never  came  into  the  possession  of  any  of  the  intermediate  carriers 
under  said  bill  of  lading,  and  was  in  fact  cliecked  "short"  at  Winfield, 
Louisiana,  the  terminus  of  the  initial  carrier.  There  was  no  allega- 
tion nor  proof,  nor  attempted  proof,  of  any  partnership,  agency  or 
joint  traffic  arrangement  of  any  kind  between  any  of  said  above-named 
carriers. 

Appellant  by  its  first  and  second  assignments  raises  the  sufficiency 
of  the  evidence  to  sustain  the  judgment,  contending  tliat  the  facts 
in  the  case  fail  to  show  any  liability  on  its  part  for  the  loss  of  the 
goods,  but  that  the  loss  of  tlie  same  was  caused  by  another  party,  to 
wit,  the  Arkansas  Southern  Railroad  Company,  with  which  this  de- 
fendant is  not  shown  to  have  any  business  connections  whatever*  that 
the  shipment  was  under  a  contract  limiting  liability  for  damage  or 
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loss  to  such  as  might  occur  on  the  line  of  the  initial  carrier;  and  as 
the  box  of  household  goods  was^  in  fact^  lost  on  the  line  of  the  initial 
carrier^  and  there  being  no  allegation^  agreements  or  proof  of  any  re- 
lation  of  partnership^  agency  or  a  joint  operating  arrangement  exist- 
ing  at  any  time  among  any  of  said  carriers^  the  judgment  should  have 
been  for  the  defendant. 

We  think,  under  the  settled  law  of  this  State,  that  the  contention  of 
appellant  should  have  been  sustained.  In  interstate  shipments  it  is 
clearly  settled  that  article  331  of  Sayles'  Bevised  Civil  Statutes  does 
not  apply,  but  that  each  company  has  the  right  by  contract  to  limit 
its  liability  to  such  loss  as  may  occur  on  its  own  line,  and  that  no  re- 
covery can  be  had  in  such  cases  for  loss  occurring  on  the  lines  of  con- 
necting carriers  in  the  absence  of  allegation  and  proof  of  partnership 
or  some  joint  traffic  arrangement  between  the  several  connecting  car- 
riers. (Texas  &  N.  O.  By.  Co.  v.  Berry,  31  Texas  Civ.  App.,  3 ;  Gulf, 
C.  &  S.  F.  By.  Co.  V.  Baird,  76  Texas,  256;  Ft.  Worth  &  D.  C.  By. 
Co.  V.  Williams,  77  Texas,  121;  McCam  v.  International  &  G.  N.  B. 
B.  Co.,  84  Texas,  362;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Fuller,  3 
Texas  Civ.  App.,  340.) 

Where  plaintiffs  plead  the  contract  of  carriage,  as  in  this  case,  its 
provisions  enure  to  the  benefit  of  the  defendant  without  being  pleaded 
by  it.     (Gulf,  W.  &  T.  P.  By.  Co.  v.  Griffith,  24  S.  W.  Bep.,  362.) 

There  are  no  conclusions  of  law  and  fact  found  by  tlie  trial  court 
in  this  case,  and  we  are  at  a  loss  to  know  upon  what  fact  the  court 
predicated  its  judgment,  but  suppose  that  it  must  have  done  so  upon 
the  idea  that  the  defendant  company  received  its  proportional  part  of 
the  freight  money.  But  this  fact  alone  would  not  sustain  the  judg- 
ment of  the  court,  since  it  has  been  held  in  this  State  that  no  joint 
liability  exists  by  reason  of  the  mere  receipt  of  the  proportionate  part 
of  the  general  freight  rate  charged,  where  the  loss  occurs  on  another 
than  the  defendant's  line.  (Galveston,  H.  &  S.  A.  By.  Co.  v.  John- 
son, 37  S.  W.  Bep.,  243.) 

It  has  likewise  been  held  that  a  joint  liability  with  the  company 
that  executed  the  bill  of  lading  or  ratification  of  the  contract  by 
transporting  the  freight  will  not  be  presumed  from  the  fact  that  the 
defendant  received  and  hauled  the  car,  and  collected  the  charges. 
(Miller  &  Co.  v.  Texas  &  N.  0.  By.  Co.,  83  Texas,  518.)  And  it 
has  likewise  been  held  that  an  arrangement  between  two  companies 
that  each  should  receive  traffic  from  the  other,  and  one  collects  the 
entire  toll  for  same,  would  not  create  such  agency  or  relation  between 
them  as  to  render  one  liable  for  injury  or  loss  caused  by  the  other. 
(Western  TJ.  Tel.  Co.  v.  Lovely,  52  S.  W.  Bep.,  563.) 

We  think,  under  the  facts  of  this  case,  that  judgment  should  have 
been  rendered  for  the  defendant.  We  therefore  reverse,  and  render 
the  judgment  in  favor  of  appellant. 

Reversed  and  rendered. 
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Annie  Cbuse  et  al.  v.  J.  W.  O'Gwin  et  al. 

Decided  December  4,   1907. 

1 . — ^Estatefl — Temporary  Administrator — ^Powers. 

Under  the  probate  law  in  force  in  December  1840,  a  temporary  adminis- 
trator had  no  power  to  sell  land  belonging  to  his  intestate.  A  strict  con- 
struction is  given  to  statutes  prescribing  the  powers  and  duties  of  a  temporary 
administrator. 

2. — Same — Administrator's  Deed — Order  of  Sale — Presumption — ^ETidence. 

Evidence  concerning  the  execution  of  a  deed  by  an  administrator  in  Decem- 
ber 1840,  considered,  and  held  insufficient  to  show  an  order  by  the  court  for 
the  sale  of  the  land  and  insufficient  to  afford  any  basis  for  a  presumption  that 
such  an  order  had  been  made,  and  hence,  the  deed  was  void. 

3. — Same — Con&rmation  of  Sale — Law  of  1840. 

While  the  probate  law  in  force  in  1840  did  not  expressly  provide  for  a 
confirmation  by  the  court  of  sales  made  by  administrators,  it  was  evidently 
intended  that  the  Probate  Court  should  have  the  power  to  approve  or  disap- 
prove such  sales.  A  confirmation  by  the  court  is  conclusive  of  the  validity 
of  the  sale. 

4. — Same — Confirmation — ^Evidence. 

It  was  not  indispensable  that  a  formal  entry  of  confirmation  of  an  adminis- 
trator's sale  in  1840  should  be  made  in  the  record  bimks  of  the  Probate  Court; 
any  writing  among  the  papers  of  the  case  indicating  directly  or  indirectly 
an  approval  of  the  sale  by  the  court,  would  be  sufficient  to  sustain  its  validity. 

Appeal  from  the  District  Court  of  Tyler  County.  Tried  below  be- 
fore Hon.  W.  B.  Powell. 

J.  A,  Mooney  and  W.  W.  Critse,  for  appellants. — Where  the  evi- 
dence shows  that  there  were  other  orders  made  by  the  court  in  pro- 
bate, other  than  the  ones  offered,  and  all  orders  were  offered  in  the 
case  that  could  be  found,  the  court  should  have  presumed  (it  having 
been  66  years)  that  there  was  a  proper  order  of  the  court  to  the  ad- 
ministrator to  sell  said  land,  and  a  sale  reported  by  the  administrator 
for  more  money  than  that  recited  in  the  deed  is  an  irregularity,  and 
would  not  make  the  sale  void.  Tucker  v.  Murphy,  66  Texas,  356; 
Lynch  v.  Baxter,  4  Texas,  431;  Blakey  v.  Perry,  15  Texas  Civ.  App., 
27;  Giddings  v.  Steele,  28  Texas,  742;  Alexander  v.  Maverick, 
18  Texas,  179;  Pas.  Dig.,  art.  1313,  note  487. 

This  suit  being  in  the  nature  of  a  collateral  attack,  and  not  a  direct 
proceeding,  appellees  (plaintiffs)  are  bound  by  the  recitals  in  said  ad- 
ministrator's deed,  and  are  estopped.  Howard  v.  North,  5  Texas, 
297;  Jones  v.  Taylor,  7  Texas,  240;  Houston  v.  Killough,  80  Texas, 
307;  Mills  v.  Herndon,  77  Texas,  89. 

Where  a  Probate  court  has  jurisdiction  of  an  estate,  mere  irregu- 
larities or  unsupplied  omissions  in  its  proceedings,  in  granting  letters 
of  administration  or  orders  of  sale,  do  not  invalidate  the  letters  or 
orders,  and  if  an  order  fails  to  show  w^ant  of  jurisdiction  it  will  be 
presumed.  Withers  v.  Patterson,  27  Texas,  491 ;  Mills  v.  Herndon, 
77  Texas,  89;  White  v.  Jones,  67  Texas,  640;  Lyne  v.  Sanford,  82 
Texas,  64. 
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The  Probate  Court  of  San  Augustine  County,  Texas,  in  December, 

1840,  being  a  court  of  general  jurisdiction,  was  authorized  to  grant 
letters  of  administration  upon  estates  of  decedents,  and  that  jurisdic- 
tion can  not  be  attacked  in  a  collateral  proceeding.  Rutherford  v. 
Stamper,  60  Texas,  447;  Mills  v.  Herndon,  77  Texas,  89;  Corzine  v. 
Williams,  85  Texas,  499;  Cope  v.  Blount,  99  Texas,  431. 

RobL  0.  Johnson  and  T.  C.  Mann,  for  appellees. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  to  the  southwest  one-fourth  of  the  Robert  Lucas  league  of  land 
in  Tyler  County,  prosecuted  by  J.  W.  O'Gwin  and  ten  others  against 
Annie  Cruse  and  six  others,  one  of  them,  W.  W.  Cruse,  being  sued  as 
the  administrator  of  the  estate  of  E.  Cruse,  and  Annie  Cruse  being 
sued  in  her  individual  capacity,  and  also  as  the  guardian  of  the 
minors,  Ruth  and  John  Knight  Cruse.  The  cause  was  tried  by  the 
court  without  a  jury,  and  judgment  was  rendered  for  the  land  in  favor 
of  appellees.  The  record  contains  the  findings  of  fact  of  the  court,  as 
well  as  a  transcript  of  the  evidence  prepared  by  the  oflScial  stenog- 
rapher. 

The  land  in  controversy  was  granted  to  Robert  Lucas,  as  a  colonist, 
in  1835,  and  appellees  claim  the  land  as  his  heirs,  while  appellants 
claim  it  through  a  deed  made  by  John  Lucas,  administrator  of  the  es- 
tate of  Robert  Lucas,  to  David  M.  Evans,  in  1841.  The  deed  was  held 
to  be  null  and  void  by  the  trial  judge,  and  rejected,  and  tlie  result 
of  tliis  appeal  is  dependent  upon  the  propriety  of  that  rejection.  The 
findings  of  fact  of  the  trial  judge  are  adopted  by  this  court. 

The  following  summary  of  the  evidence  is  a  correct  version  of  the 
testimony  in  the  case  as  to  the  administrator's  deed : 

"On  December  19,  1840,  at  a  special  term  of  the  Probate  Court  of 
San  Augustine  County,  John  Lucas  was  appointed  temporary  admin- 
istrator of  the  estate  of  Robert  Lucas,  deceased,  no  attempt  being 
made  in  said  order  to  define  the  powers  and  duties  of  such  temporary 
administrator.  On  tlie  same  date  said  Probate  Court  ordered  John 
Lucas,  as  temporary  administrator,  to  sell  an  undivided  one-half  of 

the   Robert  Lucas  league  on  a  credit   of  months.     ...     On 

December  28,  1840,  said  Probate  Court  ordered  that  letters  of  admin- 
istration be  granted  to  John  Lucas  upon  the  estate  upon  his  giving 
bond  and  security.  On  March  15,  1841,  John  Lucas  filed  in  tlie 
Probate  Court  of  San  Augustine  County  a  report  of  sale  of  one-half 
league  of  land,  located  in  I^iberty  County,  to  Daniel  M.  Evans,  for 
$350,  reciting  the  day  of  sale  as  the  2d  and  3d  days  of  March,  1841, 
but  not  stating  otherwise  the  manner  or  place  of  sale.     On  August  30, 

1841,  John  Lucas,  as  administrator  of  Robert  Lucas,  deceased,  exe- 
cuted the  deed  to  Daniel  M.  Evans  before  recited  for  a  recited  con- 
sideration of  $250  paid  by  the  said  Evans  to  the  said  Lucas.  On  the 
same  day  the  said  Evans  conveyed  the  land  covered  by  said  purported 
administrator's  deed  to  John  Lucas." 

The  trial  court  held  that  the  deed  was  void  because  no  order  of 
sale  was  made  except  to  the  temporary  administrator,  who  was  not 
Vol.    XLVIII.    Civil— 4. 
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qualified  under  the  law  to  sell  land;  because  the  permanent  adminis- 
trator could  not  sell  under  authority  of  an  order  to  the  temporary  ad- 
ministrator; because  the  sale  was  not  made  on  credit,  as  required  by 
law  and  the  order  of  the  court;  because  the  consideration  was  for  less 
than  was  reported  to  haye  been  bid;  because  there  was  no  confirmation 
of  sale,  and  because  the  sale  was  made  of  definite  tracts  when  the 
order  directed  the  sale  of  an  undivided  interest.  If  there  is  sufficient 
evidence  to  indicate  that  there  was  no  order  of  sale  to  the  permanent 
administrator,  or  if  the  circumstances  are  of  such  a  nature  as  to  pre- 
clude a  presumption  of  the  existence  of  such,  there  is  no  necessity  for 
any  other  reason  for  the  invalidity  of  the  deed  to  be  given.  We  are 
of  the  opinion  that  if  an  order  of  sale  can  be  presimied  the  deed 
should  be  sustained.  The  question  of  consideration  recited  in  the  deed 
is  of  no  importance,  and  it  has  been  held  that  the  administrator  may 
violate  the  terms  of  the  law  and  the  order  of  the  court  as  to  credit 
sales,  but  that  such  violation  would  not  render  the  sale  void.  Sjrpert 
V.  McCowen,  28  Texas,  639;  Perry  v.  Blakey,  5  Texas  Civ.  App.,  331. 
As  to  the  ground  that  the  sale  was  invalid  by  reason  of  the  adminis- 
trator selling  definite  tracts  of  land  when  directed  to  sell  an  undi- 
vided interest,  it  may  be  said  that  the  question  can  not  arise  imless 
the  order  to  the  temporary  administrator  is  consulted,  and  if,  as  we 
believe,  that  order  could  not  support  a  sale  of  land,  the  sale  must  be 
sustained,  if  at  all,  upon  the  presumption  that  an  order  of  sale  to  the 
permanent  administrator  was  made,  and  if  we  presume  an  order  it 
will  be  one,  of  course,  that  upholds  the  deed.  Will  the  order  to  the 
temporary  administrator  sustain  the  sale,  and,  if  not,  will  the  cir- 
cumstances surrounding  the  case  raise  the  presumption  that  there  was 
an  order  of  sale  directed  to  the  permanent  administrator  issued  by  the 
probate  court?  Those  are  the  questions  to  be  considered  and  to  which 
we  shall  devote  our  attention. 

The  order  to  sell  given  to  the  temporary  administrator  was  made 
on  the  day  of  his  appointment,  at  a  time  when  neither  he  nor  the 
court  could  probably  have  known  the  condition  of  the  estate  and  the 
necessity  for  the  sale  of  the  real  property  belonging  thereto.  Tem- 
porary administration  is  permitted  only  because  the  exigency  requires 
some  one  to  take  charge  of  and  protect  the  estate  in  the  interim  tliat 
necessarily  arises  between  the  death  and  a  permanent  administration, 
and  a  strict  construction  is  always  given  to  statutes  prescribing  the 
powers  and  duties  of  a  temporary  administrator.  The  power  to  sell 
land  has  not  been  given  to  him  by  law.  Dull  v.  Drake,  68  Texas, 
205;  Willis  v.  Pinkard,  21  Texas  Civ.  App.,  423.  If,  however,  the 
temporary  administrator  had  the  authority  to  make  the  sale,  under 
the  orders  of  the  court,  the  sale  could  not  have  been  made  by  him  as 
temporary  administrator,  but  was  made  by  him  at  a  time  when  he 
was  the  permanent  administrator.  It  can  not  be  reasonably  contended, 
as  before  stated,  that  the  order  to  sell,  issued  to  the  temporary  admin- 
istrator, authorized  sale  by  the  permanent  administrator,  and,  there- 
fore, the  validity  of  the  deed  must  be  made  to  rest  on  the  presumption 
that  an  order  of  sale  was  granted  by  the  Probate  Court  to  the  perma- 
nent administrator. 

The  only  circumstance  tending  to  show  that  an  order  to  sell  was 
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issued  to  the  permanent  administrator  is  the  recital  in  his  deed  that, 

"at  the term  of  said  court/*  an  order  and  decree  to  sell  the  land 

had  been  made.  If  that  recital  could  be  a  circumstance  tending  to 
show  the  order,  it  is  destroyed  by  the  recital  that  John  Lucas  was 
appointed  administrator  of  the  estate  of  Eobert  Lucas  on  December 
19,  1840,  which  was  the  date  of  the  issuance  of  letters  of  temporary 
administration,  and  that  recital,  in  connection  with  the  statement  that 
the  order  was  made  would  lead  inevitably  to  the  conclusion  that  the 
order  referred  to  was  the  one  issued  to  the  temporary  administrator 
on  December  19,  1840.  If  John  Lucas  made  the  sale  imder  the  ap- 
pointment made  on  that  date  he  must  have  acted  under  the  order 
given  him  as  temporary  administrator,  and  must  have  referred  to  that 
order  in  the  deed. 

There  is  not  a  word  in  all  the  record  of  the  Probate  Court  upon 
which  to  base  a  presumption  that  an  order  was  issued  to  the  perma- 
nent administrator.  No  confirmation  of  the  sale  was  shown,  and  noth- 
ing in  any  of  the  proceedings  indicates  that  the  Probate  Court  ap- 
proved the  sale  of  the  land.  There  was  in  proof  an  instrument  as 
follows:  "An  account  of  the  sale  of  Robert  Lucas'  property,  deceased, 
by  the  administrator,  John  Lucas,  on  the  3d  day  of  March,  1841. 
One  league  of  land  located  in  Liberty  County;  purchaser,  Daniel  M. 
Evans;  price  or  amount  for  which  is  sold,  $350.**  That  paper  is  veri- 
fied by  the  affidavit  of  John  Lucas,  who  states  that  the  property  was 
sold  on  March  2,  1841.  No  action  on  that  report  was  shown  to  have 
been  taken  by  the  court.  The  deed  was  executed  on  August  30,  1841, 
to  Daniel  M.  Evans,  and  it  sought  to  convey  a  "half  league  of  land 
composing  the  northeast  and  southwest  quarters  of  said  Eobert  Lucas 
headright.** 

The  statute  in  force  at  the  time  of  the  purported  sale  was  silent 
on  the  subject  of  confirmation  of  sales  of  real  property  by  the  Pro- 
bate Court,  but  the  law  of  1840  did  require  a  return  of  sale  by  execu- 
tors and  administrators  within  a  month  after  the  sale,  and  it  was  held 
in  the  case  of  Harris  v.  Brower,  3  Texas  Civ.  App.,  649,  that  it  was 
evidently  intended  that  the  Probate  Court  should  have  the  power  to 
approve  or  disapprove  the  amount  for  which  the  property  was  sold 
and  the  security  offered  for  the  same.  In  that  case,  as  well  as  others, 
it  is  decided  that  a  confirmation  of  the  sale  would  have  been  conclu- 
sive, and  that  rule  is  founded  in  reason  because  such  confirmation 
would  be  a  judicial  determination  of  the  necessity  and  propriety  of  the 
sale,  and  of  the  sufficiency  of  the  price  paid  for  the  land,  but  in  the 
absence  of  such  confirmation  the  title  would  not  pass  from  the  estate 
unless  proof  should  be  adduced  to  show  that  the  requirements  of  the 
statute  had  been  met.  And  in  the  absence  of  a  decree  of  confirmation 
or  approval  of  the  sale  evinced  by  some  action  of  the  court,  the  deed 
could  not  be  sustained  by  presumptions.  Peters  v.  Caton,  6  Texas, 
554;  Alexander  v.  Maverick,  18  Texas,  179;  Brown  v.  Christie,  27 
Texas,  73 ;  Tippett  v.  Mize,  30  Texas,  361. 

There  was  nothing  shown  by  the  evidence  which  indicated  the  ex- 
istence of  other  orders  of  the  Probate  Court  than  those  produced,  as 
claimed  by  appellants,  and  an  order  of  sale  can  not  be  based  upon  a 
presumption  founded  thereon. 
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The  court  did  not  find,  as  claimed  by  appellants  in  the  second  as- 
signment of  error,  that  John  Lucas  made  the  sale  as  temporary  ad- 
ministrator, nor  that  the  sale  was  made  under  an  order  of  sale  to  the 
temporary  administrator,  and  there  is  no  foundation  for  the  assign- 
ment. The  proposition  under  that  assignment  is  to  the  effect  that,  in 
a  coUateral  attack,  the  recitals  in  an  administrator's  deed  are  binding. 
That  proposition  is  not  germane  to,  nor  based  on,  the  assignment  of 
error. 

Even  though  there  was  no  entry  in  the  record  books  of  the  Probate 
Court  tending  to  show  that  an  order  of  sale  was  issued  to  tlie  perma- 
nent administrator,  or  tending  to  show  an  approval  of  the  sale  made 
by  him,  still  if  there  was  anything  written  on  any  paper  filed  in  the 
case  in  the  Probate  Court  that  directly  or  indirectly  indicated  approval 
of  the  sale  by  the  Probate  Court,  we  would  sustain  its  validity  under 
the  authority  of  decisions  of  the  Supreme  Court.  Neill  v.  Cody,  26 
Texas,  285;  Moody  v.  Butler,  63  Texas,  210.  But  in  this  case  there 
was  no  confirmation — nothing  from  which  a  confirmation  can  be  in- 
ferred, and  nothing  done  by  tlie  purchaser  giving  him  the  riglit  to 
have  the  sale  confirmed.  On  the  other  hand,  it  was  shown  that  on  the 
same  day  that  John  Lucas  made  the  deed  to  David  M.  Evans  the  lat- 
ter conveyed  the  land  back  to  Lucas,  and  it  may  be  fairly  inferred 
that  the  sale  of  the  land  was  one  by  the  administrator  to  himself. 
While  a  sale  could  not  be  set  aside  on  that  ground  in  a  collateral  pro- 
ceeding, still  it  is  a  circumstance  that  may  serve  to  indicate  why  there 
was  no  order  of  confirmation  of  the  sale.  The  judgment  will  be  af- 
firmed. 

Affirmed. 

Writ  of  error  refused. 


Galveston,    Habrisburo   &    San   Antonio    Railway    Company    v. 

Ethel  Rosalie  Walker  et  al. 

Decided  December  4,   1907. 

1.— Motion — ^Beath  of  Mother — ^Illegitimate  Children. 

Under  the  statutes  of  this  State  illegitimate  children  have  a  right  of  action 
for  the  negligent  killing  of  their  mother. 

9. — ^Eailroada — Street  Crossing — Charge. 

In  a  suit  against  a  railroad  company  by  minor  children  for  the  negli- 
gent killing  of  their  mother  at  a  street  crossing,  charge  considered,  and  held 
not  on  the  weight  of  evidence  in  assuming  that  the  gates  were  up  at  the  time 
deceased  attempted  to  cross  the  track. 

3. — Contributory  Negligence — Question  of  Fact. 

An  attempt  to  cross  a  railroad  track  while  the  street  gates  were  down 
is  not  necessarily  negligence,  but  negligence  vel  non  is  a  question  of  fact  for  the 
jury  under  all  the  circumstances. 

4. — Charge— Conflicting  Eyidence. 

A  special  charge  which  ignores  a  phase  of  the  evidence  on  a  controverted 
issue,  is  properly  refused. 

Appeal  from  the  Forty-Fifth  District  Court,  Bexar  County.     Tried 
below  before  Hon.  J.  L.  Camp. 
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Baker,  BoUs,  Parker  &  Garwood,  Newton  dk  Ward  and  If.  B.  Tea- 
garden,  for  appellant. 

J.  R.  Norton,  James  Routledge  and  Bertrand  &  Arnold,  for  appel- 
lees. 

JAMES^  Chief  Justice. — The  action  was  brought  by  a  next 
friend  for  the  minors,  Ethel  Bosalie  Walker  and  Clarence  Edwin  Can- 
field,  who  were  children  of  Mrs.  Lena  Leeseman  Canfield  (also  known 
as  Lena  Leeseman  Walker).  The  petition  alleged  that  she  was  mar- 
ried first  to  James  Walker,  who  was  dead,  and  married  the  second 
time  to  Joe  Canfield,  the  father  of  the  minor,  Edwin;  that  said  Joe 
Canfield  had  abandoned  the  said  Lena  and  said  minors,  and  has  not 
been  heard  of  for  seven  years,  and  his  whereabouts  can  not  be  dis- 
oovered,  and  is  believed  to  be  dead,  but  in  the  event  he  be  living  the 
action  is  brought  in  his  behalf  also. 

The  cause  of  action  was  the  death  of  said  mother,  who  was  killed 
by  being  run  over  by  one  of  appellant's  cars  in  its  yards,  in  San  An- 
tonio, on  or  about  March  20,  1897.  It  was  alleged,  among  other 
things,  that  at  this  place,  which  was  a  public  crossing  at  Burleson  and 
Walnut  streets,  defendant  had  gates,  and  that  its  agent  or  watchman 
at  said  crossing  gates  negligently  failed  to  give  any  warning  of  the 
approach  of  said  cars,  and  negligently  opened  the  gates,  and  negli- 
gently invited  said  decedent  to  cross  at  a  time  when  cars  were  about 
to,  or  were,  in  the  act  of  crossing,  thus  negligently  inducing  the  pub- 
lic and  decedent  to  attempt  to  cross  when  there  was  great  danger  of 
her  being  killed  by  the  cars.  2.  That  at  the  time  she  was  invited  by 
defendant's  servants  to  cross,  when  they  knew,  or  ought  to  have 
known  by  the  exercise  of  ordinary  care,  that  she  would  probably  be 
killed  if  she  attempted  to  do  so.  3.  That  the  night  was  dark,  and  im- 
possible for  decedent  to  see  approaching  cars,  as  said  place  was  poorly 
lighted,  and  that  she,  relying  on  the  said  invitation  and  customs,  en- 
deavored to  cross;  that  defendant  negligently  backed  or  shoved  over 
said  crossing  some  cars,  having  negligently  failed  to  place  any  light  or 
watchman  at  the  end  of  the  cars  to  notify  persons  of  its  approach,  and 
negligently  failed  to  ring  a  bell  or  blow  a  whistle  for  that  purpose,  and 
negligently  failed  to  comply  with  a  certain  city  ordinance  with  regard 
to  ringing  the  bell. 

Defendant  pleaded  by  general  demurrer,  and  special  exception,  gen- 
eral denial  and  contributory  negligence,  and  also  by  plea  of  limitation 
against  any  claim  in  behalf  of  Joe  Canfield. 

There  was  a  verdict  against  Joe  Canfield,  and  in  favor  of  the 
plaintiff   Ethel  for  $2000   and   of  the  plaintiff   Clarence   for   $2500. 

There  was  evidence  that  the  two  children  were  illegitimate  chil- 
dren of  the  decedent  T^ena.  That  she  was  killed  through  the  neg- 
ligence of  defendant,  without  contributory^  negligence  on  her  part. 
The  facts  upon  which  these  general  conclusions  concerning  negli- 
gence are  based  will  be  referred  to  in  connection  with  the  appropriate 
assignments. 

The  first  assignment  of  error,  also  the  second,  third  and  fourth, 
complain  of  refused  instructions,  and  present  the   question  whether 
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or  not  our  statute  giving  a  right  of  action  for  the  death  of  a  mother, 
to  children  of  such  person,  embraces  illegitimate  children.  The 
view  of  the  trial  judge  was  that  the  right  extended  to  such  chil- 
dren, and  he  refused  all  instructions  that  were  asked  to  the  con- 
trary. We  are  of  opinion  that  he  did  not  err.  It  has  been  the 
legislative  policy  in  this  State  to  treat  illegitimates  as  children, 
as  far  as  a  relationship  to  or  through  their  mother  is  concerned. 
In  our  statute  of  descent  and  distribution  such  a  child  is  given 
inheritable  blood,  and  placed  on  the  same  footing  as  a  legitimate 
child,  with  reference  to  its  mother.  Berry  v.  Powell,  19  Texas 
Ct.  Sep.,  718,  and  cases  there  cited.  There  can  be  no  doubt  that 
in  this  State  the  mother  of  such  a  child  is  legally  entitled  to  its 
custody,  its  services  and  bound  for  its  support.  Under  these  cir- 
cumstances it  is  difficult  to  see,  in  fact,  we  fail  to  see,  wherein 
the  status  of  such  a  child,  in  reference  to  its  mother,  is  in  law 
any  different  from  that  of  a  legitimate  child.  In  other  words,  the 
law  regards  it  as  her  child.  Having  clothed  it  with  the  relation- 
ship and  attributes  of  a  child,  it  is  believed  that  the  Legislature 
intended  by  the  use  of  the  word  "children"  in  the  statute,  to  in- 
clude illegitimate  children  as  parties  entitled  to  maintain  the 
action   insofar   as  they  claim  with   reference   to   their   mother. 

The  rule  that  a  statute  in  derogation  of  the  common  law  is  to 
be  construed  strictly,  is  responsible  for  the  decisions  cited  by  ap- 
pellant sustaining  the  contrary  view.  That  rule  has  been  abol- 
ished by  statute  in  this  State.  Turner  v.  Cross,  83  Texas,  223. 
We  regard  the  opinion  in  the  case  of  By.  v.  Marshall  (Mo.),  25 
S.  W.  Bep.,  199,  which  reviews  the  decisions  and  discusses  the 
question,  as  stating  the  rule  that  properly  should  obtain  in  this 
State.  For  these  reasons  we  overrule  the  above  assignments,  and 
also  the  fifth   and   sixth  assignments. 

The  seventh  assignment  complains  of  the  following  charge:  "Or, 
if  you  find  from  the  evidence  that  on  or  about  the  20th  day  of 
March,  1897,  the  deceased  mother  of  said  minor  plaintiffs  endeav- 
ored to  cross  defendant's  tracks  at  Burleson  Street  crossing,  and 
that  while  she  was  attempting  to  cross  said  track  defendant  shoved 
a  car  against  her,  causing  her  death,  and  you  further  find  that, 
at  the  time  the  said  deceased  mother  of  said  minor  plaintiffs  at- 
tempted to  cross  said  track,  that  the  gates  were  up,  and  that  this 
indicated  that  no  cars  or  engine  were  about  to  cross  said  street, 
and  you  further  find  that  said  defendant  company  was  guilty  of 
negligence  in  permitting  said  gates  to  be  up  at  said  time,  if  you 
find  they  were  in  such  position,  and  that  such  negligence,  if  any, 
was  the  direct  cause  of  the  death  of  said  minors*  mother,  and  you 
further  find  that  said  minors  have  been  damaged  pecuniarily  by 
the  death  of  their  mother,  and  you  further  find  that  the  deceased 
mother  of  said  minors  was  not  guilty  of  any  negligence,  that  either 
caused  or  contributed  to  her  death,  then  I  charge  you  said  minor 
plaintiffs  are  entitled  to  recover,  and  you  will  so  find.'*  The  point 
is  that  it  was  on  the  weiglit  of  evidence,  by  assuming  that  at  the 
time   she  attempted  to  cross   the   railway   track  the   gates  were   up. 
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and  that  being  up,  indicated  that  no  cars  or  engines  were  about  to 
cross  the  track.  There  is  no  assumption  of  such  facts  in  the  charge. 
The  eighth  alleges  error  in  the  refusal  of  the  following  instruc- 
tion: ''You  are  further  charged  that  should  you  find  and  believe 
from  the  facts  in  this  case  that  at  the  time  Mrs.  Walker  went  on 
the  crossing  of  Walnut  and  Burleson  Streets,  defendant's  gates 
were  down,  and  she  went  around  or  under  them  and  passed  on 
the  crossing  to  the  tracks  while  the  gates  were  down,  then  plain- 
tifTs  are  not  entitled  to  recover  on  this  case  and  if  you  so  find 
the  facts  to  be,  you  will  return  a  verdict  for  defendant.'*  The 
fact  of  her  entering  the  crossing  while  the  gates  were  down  and 
going  upon  the  tracks,  would  not  constitute  negligence  per  se,  as 
this  charge  would  have  announced.  Whether  or  not  the  act  was 
negligence  would  depend  on  the  circumstances  attending  her  act. 
She  may  have  gone  through  while  the  gates  were  down,  and  been 
induced  to  proceed  to  cross  by  the  fact  that  the  gates  were  tem- 
porarily raised,  there  being  testimony  that  just  before  she  was 
struck  the  gates  were  raised  and  a  wagon  was  allowed  to  pass 
over.  Appellees'  brief  undertakes  to  cite  us  to  other  testimony 
as  going  to  show  that  defendant's  foreman,  Hesse,  induced  her  to 
leave  a  place  of  safety  and  endeavor  to  cross  the  track,  by  beckon- 
ing her  to  do  so,  but  we  need  not  stop  to  investigate  this  here, 
as  evidence  of  the  fact  that  the  gates  were  raised,  and  a  wagon 
crossed  just  before  she  was  struck,  would  be  sufficient  to  demon- 
strate the  impropriety  of  giving  the  charge  asked. 

The  ninth  complains  of  the  refusal  of  this  charge:  '^ou  are 
charged,  gentlemen  of  the  jury,  that,  respecting  the  statement 
of  the  witness  Hesse,  that  he  invited  or  told  the  deceased  to  come 
across,  whether  you  find  this  to  be  true  or  not,  it  is  a  matter 
which  can  not  be  charged  against  defendant  in  this,  case,  in  passing 
upon  the  issue  as  to  whether  or  not  its  agents  or  employes  were 
guilty  of  negligence.  On  that  issue  it  is  wholly  immaterial  whether 
he  invited  her  to  cross  or  not;  in  your  deliberation  you  will  so 
treat  it."  The  proposition  is,  as  we  comprehend  it,  based  upon 
the  contention  that  there  was  nothing  in  the  evidence  to  show 
either  that  Mrs.  Walker  saw  or  heard  Hesse's  invitations,  or  if  she 
did,  that  she  acted  upon  them  and  was  led  by  them  into  danger, 
and  consequently  they  had  nothing  to  do  with  her  being  killed. 
This  we  find  does  not  represent  the  true  condition  of  the  evi- 
dence. His  testimony  was  that  she  was  standing  on  this  track 
when  he  first  saw  her.  He  also  stated  that  she  may  have  been  stand- 
ing between  the  tracks.  That  she  was  facing  in  his  direction  and 
had  the  appearance  of  looking  at  him.  ''I  said  all  right,  lady, 
come  over,  and  beckoned  to  her.  She  didn't  seem  to  notice  me 
at  the  time  and  I  made  a  step  or  two  towards  her  and  I  says  all 
right,  madam,  come  over.  At  the  same  time  I  noticed  two  cars 
coming  and  I  then  ran  towards  her  and  beckoned  and  shouted 
as  loud  as  I  could  to  step  back  .  .  .  and  she  realized  I  was 
talking  to  her  and  looked  over  her  right  shoulder  and  made  a  kind 
of  a  half  turn  and  about  that  time  the  drawhead  struck  her." 
He  also  stated  that  she  made  a  step  and  a  half  turn.     It  would 
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Beem  that  if  she  was  standing  between  the  tracks,  which  would  be 
a  place  of  probable  safety,  his  inducing  her  to  change  her  position 
a  step  and  a  half  turn  may  have  had  something  to  do  with  the 
result.  However,  it  was  in  evidence  by  the  witness  Beaumont 
that  she  was  not  standing  still,  but  in  the  act  of  walking  across 
the  track  when  struck.  It  was  shown  that  Hesse  had  testified  at 
the  inquest  that  Mrs.  Walker  was  about  30  feet  from  him  when 
he   first   saw  her. 

It  seems  to  us  that  the  jury,  who  had  the  right  to  believe  such 
of  Hesse's  testimony  as  they  saw  fit  and  to  believe  Beaumont  where 
they  saw  proper,  having  evidence  before  them  tliat  she  was  in  the 
■act  of  crossing  the  track  walking,  and  facing  Hesse  who  was  only 
30  feet  from  her,  and  going  towards  her  when  he  shouted  to  her, 
and  that  as  he  states  he  first  shouted  to  her,  "All  right,  lady,  come 
over,"  and  beckoned  to  her;  that  these  circumstances  would  have 
warranted  the  conclusion  that  she  was  in  the  act  of  crossing  in 
response   to   his   invitation. 

The  remaining  assignments  complain  of  the  overruling  of  the 
motion  for  new  trial,  for  the  reason  that  the  verdict  was  against 
the  evidence  and  the  great  weight  of  the  evidence  both  as  to  the 
negligence  of  defendant  and  to  the  contributory  negligence  of 
Mrs.  Walker.  We  overrule  all  these  assignments,  and  also  the 
assignment   that   the   recovery   allowed   is   excessive. 


Writ  of  error  refused. 


Affirmed, 


Galveston,    Harrisbubo   &    San    Antonio    Railway    Company    v. 

Ollie  M.  Gillespie. 

Decided  December  4,  1007. 

1 . — ^Kallroadi — ^Defective  Track — ^Negligence. 

In  a  Buit  against  a  railroad  company  for  the  death  of  an  engineer  caused 
by  his  engine  leaving  the  track  on  a  curve,  evidence  considered,  and  held  suffi- 
cient to  require  the  court  to  submit  to  the  jury  the  issue  of  negligence  on  the 
part  of  the  defendant  in  permitting  the  rails  on  the  curve  to  become  worn  and 
dangerous,  and  also  sufficient  to  support  the  finding  of  the  jury  that  the  de- 
fendant was  guilty  of  negligence  in  said  respect,  and  that  the  deceased  was 
not  guilty  of  contributory  negligence  in  violating  the  rules  of  the  company 
concerning  the  speed  of  trains  at  said  point. 

8. — ^Expert  Testimony — ^Effect. 

A  jury  is  not  always  bound  to  accept  the  conclusions  of  expert  witnesses 
when  the  facts  on  which  the  witnesses  base  their  conclusions  are  in  evi- 
dence, even  though  the  experts  agree  in  their  conclusions.  Expert  testimony 
may  be  discredited  by  circumstances,  as  other  testimony. 

3. — Charge — ^Invited  Error. 

An  appellant  can  not  complain  of  an  error  in  the  main  charge  of  the 
court  when  the  same  error  is  embodied  in  a  special  charge  given  at  appellant's 
*  request. 

4. — ^Action  for  Death — ^Minors — Judgment  Conclnsive. 

Under  the  statute  of  this  State  a  judgment  rendered  in  a  suit  brought 
by  a  surviving  wife  in  her  own  behalf  and  in  behalf  of  her  minor  children 
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against  a  railroad  for  damages  for  the  death  of  the  husband  and  father,  it 
conclusive   against   all    the   parties,    including   the   minors. 

5. — HegUgence  vel  non — Circumstantial  Evidence. 

In  a  suit  against  a  railroad  company  for  damages  for  the  death  of  an 
engineer,  his  watch,  showing  the  time  at  which  the  wreck  occurred  and  the 
watch  stopped,  was  material  evidence,  in  connection  with  other  evidence,  on 
the  question  of  the  speed  at  which  the  engine  was  being  driven  when  the 
wreck  occurred,  because  tending  to  show  the  time  which  elapsed  between  passing 
the  last  station  and  arriving  at  the  place  of  the  wreck. 

6. — Contributory  Negligence — ^Irrelevant  Evidence. 

The  issue  being  whether  or  not  an  engineer  was  running  his  engine  at  a 
rate  of  speed  in  excess  of  that  prescribed  oy  the  rules  of  the  defendant  com- 
pany at  the  time  of  the  wreck  which  caused  his  death,  evidence  that  the  deceased 
had  been  disciplined  by  the  company  a  short  time  before  for  violation  of  a  dif- 
ferent rule,  was  not  cojppetent  evidence. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.   J.   M.   Goggin. 

Baker,  Bolts,  Parker  &  Garwood  and  Beall  dk  Kemp,  for  appel- 
lant.— The  violation  by  an  employe  of  a  rule  designed  for  his  pro- 
tection without  circumstances  creating  an  emergency  that  will  excuse 
it,  will  preclude  a  recovery  by  him  when  it  appears  from  the  un- 
disputed evidence  that  tlie  injury  was  caused  in  whole  or  in  part 
by  the  violation.  San  Antonio  &  A.  P.  Ry.  v.  Wallace,  76  Texas, 
636;  Galveston,  H.  &  S.  A.  By.  v.  Brown,  63  S.  W.  Rep.,  306; 
Hynson  v.  St.  L.  S.  W.  Ry.,  39  Texas  Civ.  App.,  39;  Missouri, 
K.  &  T.  Ry.  V.  Keefe,  37  Texas  Civ.  App.,  588;  Southern  Pac.  Co. 
V.  Pool,  160  TJ.  S.,  441;  Louisville  &  N.  Ry.  v.  Markee,  103  Ala., 
162;  McGrath  v.  X.  Y.  &  N.  E.  Ry.,  22  Atl.  Rep.,  927;  Louisville, 
E.  &  St.  L.  Ry.  v.  Hanning,  31  N.  E.  Rep.,  187;  Stevens  v.  San 
Francisco  &  N.  P.  Co.,  35  Pac.  Rep.,  165;  Crane  v.  C.  M.  &  St. 
P.  Ry.,  67  N.  W.  Rep.,  1132;  Lumpkin  v.  Southern  Ry.,  24  S.  E. 
Rep.,  963;  Davis  v.  Nuttallsburg  Coal  Co.,  12  S.  E,  Rep.,  539; 
Richmond  &  D.   Ry.  v.  Pannill,  89  Va.,   552. 

The  charge  is  erroneous,  in  this,  that  it  imposes  the  burden  on 
the  railway  company  "to  furnish  rails  in  a  reasonably  safe  condi- 
tion for  the  operation  of  its  engines  and  trains;"  whereas,  the 
law  imposes  the  duty  on  the  defendant  railway  company  only  to 
exercise  ordinary  care  to  furnish  rails  in  a  reasonably  safe  condi- 
tion for  the  operation  of  its  engine  and  trains  thereon.  Texas  & 
P.  Ry.  V.  McCoy,  90  Texas,  265;  Houston  E.  &  W.  T.  Ry. 
V.    Richards,   20   Texas   Civ.   App.,   205. 

The  charge  is  erroneous,  and  prejudicial  to  the  defendant,  in 
this,  that  if  plaintiff  OUie  Gillespie  could  recover,  then  said  Frank 
Gillespie,  being  a  minor  at  the  time  of  the  death  of  his  father,  was 
entitled  to  recover  without  other  proof  of  pecuniary  loss  sustained 
than  that  disclosed  by  the  evidence,  and  the  defendant  in  this  case 
is  not  protected  against  another  suit  by  said  Frank  Gillespie,  as 
he  is  not  bound  by  this  judgment  rendered  against  him.  Houston 
&  T.  C.  Ry.  Co.  V.  Moore,  49  Texas,  31;  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Wilson,  85  Texas,  516;  Dallas  &  Wichita  Ry.  Co.  v.   Spiker, 
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69  Texas,  435;  Dallas  Eapid  Transit  Co.  v.   Elliott,  7  Texas   Civ. 
App.,  220. 

Beauregard  Bryan  and  B,   V.  Bowden,  for  appellee. 

JAMES,  Chief  Justice. — The  action  was  brought  by  Ollie  M. 
Gillespie  for  damages  in  reference  to  the  death  of  her  husband, 
Wm.  H.  Gillespie,  which  occurred  about  two  miles  west  of  the 
station  of  Finley,  at  a  curve  in  defendant's  track,  by  reason  of 
the  engine  which  he  was  operating  leaving  the  track.  Plaintiff 
sued  for  herself  and  the  two  minor  sons  of   Gillespie. 

The  court's  charge  states  the  pleadings  correctly  and  substantially 
as  follows: 

"Plaintiff  alleges  that  the  said  William  H.*  Gillespie,  her  hus- 
band, was  on  or  about  the  2d  day  of  February,  1904,  engaged  in 
the  employ  of  the  defendant  railway  company  as  locomotive  engi- 
neer. 

"That  on  said  date  in  pursuance  of  his  employment  as  such 
locomotive  engineer  he  was  operating  one  of  the  defendant's  loco- 
motives under  the  orders  of  the  defendant  company,  and  when  he 
reached  a  point  about  three  miles  west  of  the  station  of  Finley 
on  the  defendant's  railway  line  said  engine  which  said  Gillespie 
was  running  suddenly  left  the  track  and  was  badly  wrecked  and 
the  said  William  H.  Gillespie  killed.  That  said  wreck  occurred 
upon  a  curve  and  the  engine  went  off  said  track  as  it  was  rounding 
said  curve;  that  at  the  place  where  the  said  engine  left  tlie  track 
and  was  wrecked,  the  track  had  become  defective  and  in  bad  repair, 
in  that  the  inside  ball  of  what  is  known  as  the  outside  rail  of  the 
curve  had  become  worn  to  such  an  extent  as  to  render  it  dangerous 
for  locomotives  to  run  thereon. 

"That  the  permitting  of  said  rails  to  become  so  defective  and 
ball  worn  was  negligence  on  the  part  of  the  defendant  company, 
and  such  negligence  was  the  proximate  cause  of  the  said  engine 
leaving  the  said  track  and  becoming  wrecked  and  said  Gillespie's 
death,  and  that  the  said  Gillespie  himself  was  guilty  of  no  negli- 
gence contributing  to  cause  the  derailment  of  the  said  engine  or 
his  said  injury  and  death. 

"The  defendant  company  answers  by  a  general  denial,  and  spe- 
cially answering  says:  that  if  Gillespie  was  killed  by  his  engine 
being  derailed,  his  death  was  not  caused  by  any  negligence  or 
want  of  care  on  the  part  of  the  defendant,  but  was  caused  by 
the  negligence  of  the  said  William  H.  Gillespie  himself,  who  was 
at  the  time  in  charge  of  and  operating  the  said  engine. 

"That  at  the  time  the  said  William  H.  Gillespie's  engine  left 
said  track  and  he  sustained  said  injury  causing  his  death  he  was 
running  his  engine  at  a  high  rate  of  speed  upon  a  sharp  curve  of 
more  than  six  degrees,  and  at  a  speed  in  excess  of  the  speed  de- 
scribed by  the  rules  of  the  defendant  then  in  force.  That  the 
rules  and  bulletins  of  the  defendant  company  then  in  force  required 
that  no  freight  trains  in  running  around  said  curve  should  exceed 
a  rate  of  eighteen  miles  an  hour,  and  no  passenger  trains  should 
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exceed  twenty-four  miles  an  hour  in  nmning  around  said  curve, 
and  that  the  said  Gillespie  was  running  said  engine  when  injured 
at  a  high  rate  of  speed  in  violation  of  said  rules^  and  that  he  was 
guilty  of  contributory  negligence  in  so  runnings  and  that  such 
negligence  was  the  proximate  cause  of  the  said  engine  leaving 
said  track,  and  said  Gillespie's  death,  and  that  the  said  Gillespie's 
negligence   contributed   to   cause    his   said   death/' 

The  following  issue  was  submitted  as  presenting  the  only  ground 
of   negligence   of   defendant   authorizing   a   recovery: 

^'Now,  if  you  believe  from  a  preponderance  of  the  evidence  that 
at  the  place  where  said  engine  ran  off  and  left  the  track  and  was 
wrecked,  that  the  inside  ball  or  balls  of  what  is  known  as  the  out- 
side rails  or  rail  of  the  curve  had  become  so  badly  worn  and  im- 
paired as  to  render  it  dangerous  for  locomotives  to  run  thereon, 
and  that  the  permitting  of  said  ball  or  balls  of  the  rails  or  rail 
to  become  so  worn  and  defective,  if  they  did  become  so  wofn  and 
defective,  and  not  replacing  same  with  new  rails,  was,  under  all 
the  surrounding  facts  and  circumstances,  negligence/  on  the  part 
of  the  defendant  company,  and  that  such  negligence,  if  any,  was  the 
proximate  cause  of  the  said  engine  leaving  the  said  track  and  be- 
coming wrecked,  and  of  deceased's  consequent  death,  and  further 
believe  from  the  evidence  that  the  said  deceased  was  not  himself 
guilty  of  negligence  contributing  to  cause  such  derailment  and  his 
injury  and  death,  as  that  question  is  hereinafter  submitted  to  you, 
then  and  in  that  event  your  verdict  should  be  for  the  plaintiff, 
but  if  you  do  not  so  believe  your  verdict  will  be  for  the  defendant 
company/' 

The  remainder  of  the  charge  presented  theories  upon  which  de- 
fendant would  have  been  entitled  to  a  verdict. 

There  was  a  verdict  for  plaintiff  in  the  sum  of  $5000  and  for 
the  son,  Guy  Gillespie,  for  $2000  and  nothing  for  the  son,  Frank 
F.  Gillespie. 

The  first  assignment  is  that  the  court  erred  in  refusing  a 
peremptory  charge  for  defendant,  appellant  submitting  this  to  us 
upon  four  propositions: 

1st.  There  was  no  evidence  which  warranted  the  court  in  sub- 
mitting the  issue  that  defendant  did  not  exercise  ordinary  care  in 
furnishing  its   engineer   Gillespie   with   a   reasonably   safe   track. 

2d.  The  undisputed  evidence  shows  that  Gillespie,  at  the  time 
of  the  derailment,  was  running  on  a  curve  of  more  than  six  degrees 
at  a  speed  exceeding  twenty-four  miles  an  hour  in  violation  of  an 
established  and  absohite  rule  of  the  company. 

3d.  Said  rule  regulating  engineers  was  designed  for  the  pro- 
tection of  employees,  as  well  as  passengers,  and  the  negligent  act 
of  decedent  in  violating  same  was  so  opposed  to  the  dictates  of 
common  prudence  as  to  establish,  of  itself,  contributory  negli- 
gence. 

4th.  The  violation  of  such  rule,  without  circumstances  creating 
an  emergency  that  will  excuse  it,  will  preclude  a  recovery,  wjien  it 
appears  from  the  undisputed  evidence  that  the  injury  in  whole 
or  in  part  was  caused  by  the  violation. 
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The  following  facts  and  circumstances  were  in  evidence:  Gil- 
lespie, on  February  2,  1904,  was  running  a  light  engine  with  tender, 
but  without  any  cars,  and  was  proceeding  westward  towards  El 
Paso.  The  station  of  Finley  had  been  passed,  the  distance  to  the 
place  of  the  accident  was  about  two  miles — a  witness  made  it  two 
and  one  fourth — and  stated  it  was  "a  little  up  grade  about  a 
mile  and  a  half  from  Finley,  then  a  little  level  place,  then  it  starts 
down  again  (it  was  a  one-half  of  one  percent  grade).  The  engine 
was  going  down  this  grade  when  the  wreck  occurred."  The  track 
was  curved  at  the  place,  it  being  the  maximum  curve  of  ten  de- 
grees, which  character  of  curve  requires  constant  watching  on  the 
part  of  the  company,  and  it  was  dangerous  for  the  employee  to  run 
over  it  at  a  greater  speed  than  the  time  limit  for  six  degree  curves 
or  over.  The  rule  in  force  at  the  time  prescribed  on  curves  over 
six  degrees  the  limit  of  18  miles  for  freight  trains  and  24  miles  for 
passenger  trains.  A  witness  testified  that  Gillespie,  running  an 
engine  and  tender,  was  classed  as  running  a  passenger  train. 

No  one  witnessed  the  accident.  Both  Gillespie  and  his  fireman 
were  killed.  It  was  in  proof  that  when  this  engine  passed  Finley 
it  was  going  at  about  twenty  miles  an  hour  at  12:27  o'clock  in 
the  daytime,  that  the  watches  of  both  Gillespie  and  his  fireman 
were  stopped  at  12:35,  and  the  distance  between  Finley  and  the 
curve  in  question  was  2^4  miles,  this  making  the  rate  of  speed 
observed  between  the  points  in  the  neighborhood  of  18  miles  an 
hour.  It  was  in  proof  also  that  the  reverse  lever  of  Gillespie's 
engine  was,  when  found,  fixed  about  the  center  notch,  which  had  the 
effect  of  shutting  off  steam,  and  admitting  of  motion  of  the  engine 
only  by  momentum.  The  evidence  showed  that  Gillespie  had  been 
promoted  to  engineer  in  April,  1903,  and  was  a  good  man,  sober  and 
industrious.  There  was  nothing  unusual  in  his  appearance  or  con- 
duct  when   last   observed. 

The  evidence  showed  that  the  life  of  a  T  rail  of  6I14  pounds, 
with  which  this  curve  was  laid,  was  three  or  four  years,  according 
to  whether  the  traffic  was  light  or  heavy,  •  and  they  were  renewed 
that  often.  The  traffic  was  heavy  and  getting  heavier  all  the 
time.  In  this  instance  the  rails  had  been  dawn  about  three  years. 
The  tendency  of  use  on  tlie  ball  of  the  outer  rail,  which  was  elevated, 
was  to  wear  it  off  on  the  inside,  which  would  widen  the  gauge  and 
cause  the  wheels  there  to  ride  the  rail,  and  give  them  a  tendency 
to  leave  the  track.  Defendant's  witness,  Tanheuser,  testified  as 
follows:  "So  the  tendency  would  be  to  render  easier  the  derailment 
on  the  inside  curves  the  more  play  you  give  it  to  go  on  the  out- 
side? Ans. :  No,  sir,  it  would  have  a  tendency  to  climb  over  the 
outside  rail  more  than  the  inside  rail  to  drop  in.  Q.  The  tendency 
would  be  to  cause  it  to  ride  the  rail  rather  than  drop  off  the  inside 
rail?  Ans.:  Yes,  sir.  Q.  But  it  would  have  a  tendency  to  make 
derailment  easier  when  it  has  more  play?     Ans.   Yes,  sir." 

The  rails  at  the  place  of  the  accident  were  not  produced,  but 
had  been  disposed  of  by  defendant  as  scrap  iron.  Another  worn 
rail  was  used  at  the  trial  for  purposes  of  illustration,  and  the  effect 
or  extent  of  the  testimony  of  witnesses  upon  this  feature  of  the  case 
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was  that  the  ball  of  the  outer  rail^  where  this  derailment  occarred, 
had  worn  off  sometliing  like  one  fourth  of  an  ineh^  some  of  the 
testimony  was  five  sizteentlis  of  an  inch.  Defendant's  witnesses 
testified  that  such  a  rail  on  such  a  curve  would  be  a  safe  piece  of 
rail  to  operate  on^  meaning  if  the  proper  speed  was  observed^  and 
that  a  rail  becomes  dangerous  when  it  is  worn  half  an  inch  and 
they  are  then  removed.  The  roadmaster  had  warned  employees  that 
the  track  at  this  place  was  dangerous. 

Defendant's  witness  testified^  from  seeing  the  wreck  and  the 
existing  conditions,  that  it  had  the  appearance  of  the  engine  and 
tender  going  off  the  track  at  a  speed  of  from  forty  to  fifty  miles, 
one  witness  stated  sixty  miles,  an  hour.  It  appeared,  however, 
that  a  freight  train  of  twenty-nine  cars,  which  closely  followed 
Gillespie's  engine,  arrived  at  the  curve  at  12:55  o'clock,  going  at 
the  rate  allowed  for  freight  trains,  and  the  engineer,  on  perceiv- 
ing that  a  rail  in  the  curve  ahead  of  him  had  been  displaced,  ap- 
plied the  air,  went  off  the  track  and  was  wrecked.  Several  of  the 
cars  of  this  train  were  injured,  and  the  engine,  though  it  remained 
standing,  reached  a  point  and  stood,  according  to  one  witness,  about 
seven  or  eight  feet  from  where   Gillespie's  engine   was  found. 

It  appears  that  several  hours  after  these  wrecks  S.  P.  Hawks, 
division  superintendent;  E.  H.  Tanheuser,  resident  engineer;  P. 
E.  Kelly,  roadmaster;  H.  C.  Borcherding,  foreman  of  car  repairers, 
and  Samuel  Marks,  superintendent  of  the  El  Paso  Division,  re- 
paired to  the  scene  and  proceeded,  with  others,  to  look  at  the  situ- 
ation and  ascertain  the  cause  of  the  wreck.  All  of  said  persons 
testified  to  the  conditions  they  found,  qualified  themselves  as  ex- 
perts and  gave  it  as  their  conclusion  that  excessive  speed  was  the 
cause  of  Gillespie's  derailment,  Marks  testifying  that  he  must  have 
been  going  over  fifty  miles  an  hour.  Hawks,  Tanheuser  and  Kelly 
said  the  same.  Borcherding  said  between  fifty  and  sixty  miles  an 
hour.  It  appears  from  their  testimony  that  after  they  got  there  and 
examined  the  rails  and  saw  the  conditions  all  said  persons  consid- 
ered and  discussed  the  matter  and  agreed  that  the  engine  was 
running  not  less  than  fifty  miles  an  hour.  Defendant's  witness, 
Boss,  who  at  the  time  of  the  wreck  was  its  superintendent  of 
bridges  and  buildings,  also  went  to  the  wreck  and  testified  that 
very  little  examination  could  be  done,  as  the  track  was  torn  up 
and  littered  with  cars  and  the  ground  was  covered  with  cars,  but 
it  looked  to  him  that  fast  running  had  caused  the  derailment,  he 
thought  fifty  miles,  it  might  have  been  sixty.  Witness  was  there 
with  the  above  named  person  and  others,  wlio  looked  the  situation 
over  to  find  the  cause  of  the  wreck.  He  says  they  passed  their 
different  opinions,  and,  after  talking  it  over,  they  agreed  upon 
not  less  than  fifty  miles  an  hour. 

These  expert  witnesses  differed  as  to  how  far  the  engine  was 
found  from  the  place  it  left  the  rails,  or  how  many  times  it  had 
turned  over.  Marks  stated  that  it  was  60  feet  from  where  the 
engine  left  the  track  to  the  place  it  left  the  rail,  and  that  it  was 
found  about  300  feet  from  the  point  of  derailment.  Boss  said  it 
was  possibly  300  feet  from  where  the  track   was  torn  up.     Marks 
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stated  that  from  where  he  noticed  the  marks  on  tlie  rail  where  the 
engine  left  the  track  to  where  it  was  lying  was  about  180  feet. 
Borcherding  stated  that  the  engine  that  Gillespie  was  killed  on  was 
lying  about  150  or  170  feet  from  where  the  engine  left  the  rail. 
Hawks  stated  from  where  it  appeared  to  have  left  the  track  to  where 
it  finally  landed  was  about  180  feet.  Tanheuser  stated  about  200 
feet  from  where  the  first  marks  were  on  the  track.  Some  testified 
that  the  engine  had^  from  appearances,  turned  over  once,  one  and 
a  half  times,  others  two  and  two  and  a  half  times.  Marks  testified 
that  whether  or  not  the  engine  would  turn  over  would  depend  on 
whether  it  had  gotten  oflF  the  ties  or  not.  He  could  not  say,  run- 
ning at  18  miles  an  hour,  whether  it  would  have  gotten  off  the  ties 
or  not.  That  nobody  could  tell  whether  running  at  18  or  25  miles 
an  hour  an  engine  would  go  off  that  curve.  That  he  could  not 
state  at  what  speed  it  would  have  to  be  going  to  turn  over  just 
once.  Tanheuser  did  not  believe  the  engine  would  have  turned 
over  at  all  running  at  18  miles  an  hour,  or  even  at  25  miles  an 
hour.  At  30  miles  it  might  have  turned  over  on  one  side.  That 
to  make  two  turns  he  did  not  know  how  fast  it  would  have  to  be 
going.  That  it  took  40  miles  an  hour  to  throw  an  engine  on  its 
back.  McCamant,  conductor  of  the  other  wrecked  train,  testified 
that  the  indications  were  that  the  engine  turned  over  only  once. 
That  from  the  situation  down  there,  tracks,  engine,  lay  of  the 
land  and  everything,  he  could  not  tell  at  what  speed  the  engine 
was  going  when  it  went  off  the  track.  Drodge,  division  master 
mechanic  at  that  time,  stated  it  turned  over  once.  Borcherding 
stated  that  running  at  thirty  miles  the  engine  would  not  have 
turned  over;  that  it  turned  over  once  and  a  half  and  must  have 
been  going  pretty  fast.  Drodge  stated  that  he  was  reasonably  sure 
it  was  going  over  twenty  miles  an  hour,  and  not  sure  that  it  was 
going  over  thirty,  although  it  was  his  belief  that  it  must  have  been 
between  40  and  50  miles. 

We  are  of  the  opinion:  First.  That  the  testimony  was  suffi- 
cient to  warrant  finding  that  the  rail  had  become  worn  on  this 
curve  to  such  an  extent  as  made  it  liable  to  derail  an  engine  going 
at  the  rate  of  speed  permitted  this  engine  by  the  rule,  and  that 
defendant  had  failed  to  exercise  ordinary  care  in  having  it  in 
that  condition  for  the  use  of  its  servants.  Defendant's  witnesses 
brought  the  wearing  off  of  the  rail  to  near  the  point  of  danger. 
It  had  been  in  use  for  the  length  of  time  such  rails  could  with 
safety  be  used,  in  view  of  the  testimony  of  the  increasing  heavy 
traffic  over  the  road,  of  the  fact  that  the  tendency  of  the  ball 
wearing  off  was  to  make  derailment  easier,  and  that  the  roadmaster, 
Kelly,  had  warned  employees  that  its  condition   was   dangerous. 

Second.  That  while  the  consensus  of  opinion  expressed  by  the 
expert  witnesses  is  'strongly  in  favor  of  the  theory  that  Gillespie 
was  allowing  the  engine  to  run  so  much  in  excess  of  the  prescribed 
speed,  that  his  conduct  was  reckless  and  was  responsible  for  his 
death,  yet  there  were  circumstances  which  seem  to  us  might  prevail 
to  the  contrary.  He  was  shown,  when  last  seen,  to  have  not  been 
in   any   condition    that   was    indicative    of    anything    but    a    careful 
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person;  that  he  had  just  observed  a  time  limit  of  eighteen  miles 
an  hour  in  traversing  the  distance  between  Finley  and  the  place 
of  the  disaster^  which^  while  it  would  not  show  that  he  was  not 
going  at  a  higher  speed  than  24  miles  an  hour  at  the  moment  of 
the  derailment,  does  tend  to  show  that  his  disposition,  while  mak- 
ing that  run,  was  that  of  a  careful  person,  and  it  would  be  an 
adnussible  inference  that  this  did  not  suddenly  change  at  least  to 
snch  an  abnormal  extent  as  is  indicated  by  the  testimony  of  de- 
fendant's witnesses.  In  addition  to  that,  the  reverse  lever  of  his 
engine  was  set  so  as  to  show  that  he  had  the  steam  shut  off,  which 
indicated  the  exercise  of  care.  These  circumstances  the  jury  was 
entitled  to  consider,  especially  when  the  testimony  of  excessive 
speed  was  by  expert  witnesses,  who,  while  they  agree  in  their  con- 
clusions as  to  excessive  speed,  did  not  support  each  other  as  to  the 
facts  upon  which  they  founded  their  conclusions.  For  example,  if 
the  engine  turned  over  only  once,  as  two  of  them  testified,  what 
effect  would  this  have  npon  the  testimony  of  those  witnesses,  who 
stated  that  the  speed  was  fifty  miles  an  hour,  which  was  based  in 
part  npon  the  fact  that  it  turned  over  twice  or  two  and  a  half  times? 
Again,  the  distance  the  engine  went  from  the  point  of  derailment 
was  a  subject  of  a  material  difference  in  the  testimony  of  these 
expert  witnesses,  and  the  judgment  of  those,  who  formed  any  idea 
of  its  speed  by  considering  the  distance  of  300  feet,  would  not  be 
of  much  reliability  if  the  jury  believed  the  witnesses  who  testified 
that  the  distance  was  much  less.  Although  there  was  unanimity 
in  the  opinion  formed  of  the  speed  at  which  the  engine  must 
have  been  moving,  there  was  a  want  of  unanimity  as  to  the  con- 
ditions on  the  ground  from  which  the  estimate  of  speed  was  formed. 
The  witness,  McCamant,  who  had  been  in  the  railroad  service 
twenty  years  as  brakeman  and  conductor,  and  had  seen  a  good 
many  wrecks,  admitted  that  he  could  not  tell  at  what  speed  the 
engine  was  going  when  it  left  the  track,  from  what  he  saw  there, 
the  tracks,  the  engine  lying  on  the  ground,  the  lay  of  the  land 
and  everything.  Save  that  when  McCamant's  train  went  off,  the 
far  end  of  the  rail  was  loose  and  his  engine  went  through  it,  in- 
stead of  over  the  rail,  there  was  no  explanation  of  the  fact,  except 
what  the  jury  could  make  out  of  it,  that  his  engine  which  was 
moving  at  only  18  or  19  miles  an  hour  (which  was  less  than  Gil- 
lespie was  allowed  to  run)  with  the  air  applied  and  with  a  number 
of  cars  attached,  landed  within  a  few  feet  of  where  Gillespie's  engine 
was   found  lying. 

We  conclude  that  there  was  no  error  in  submitting  the 'case  to 
the  jury,  both  as  to  defendant's  negligence  and  Gillespie's  con- 
tributory negligence.  No  one  testified  from  having  witnessed  the 
speed  that  Gillespie  was  making.  The  testimony  of  witnesses  as 
to  the  speed  was  that  of  experts,  which  character  of  evidence  the 
jury  is  not  always  compelled  to  adopt  as  their  own  conclusions,  par- 
ticularly when  they  have  the  very  facts  before  them  upon  which  the 
experts  say  they  formed  them.  In  such  a  case  the  jury  are  sup- 
posed to  be  able  to  form  their  own  conclusions,  rejecting  the  others, 
if  their  judgment  is  to  the  contrary.     Here  the  experts  concur  on 
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a  high  rate  of  speed,  each  one  giving  the  facts  and  conditions  upon 
which  he  bases  it,  and  they  differ  materially  on  what  the  jury 
miglit  think  are  conditions  material  to  the  conclusion.  Expert  tes- 
timony may  be  discredited  as  any  other  testimony.  Sabine  &  E.  T. 
Ry.  V.  Hadnot,  67  Texas,  505;  Galveston,  H.  &  H.  Ry.  v.  Bohan, 
47  S.  W.  Rep.,  1053;  Kennedy  v.  Upshaw,  66  Texas,  442;  Rapalje 
on  Witnesses,  sec.  300;  Head  v.  Hargrave,  105  U.  S.,  45.  The 
jury  could  properly  in  this  case  have  found,  as  they  must  have 
done,  under  the  charge  and  from  their  verdict,  that  Gillespie  was 
not  guilty  of  negligence  on  this  occasion. 

The  second  assignment  complains  of  the  seventh  paragraph  of 
the  charge,  which  told  the  jury  that  if  they  believed  Gillespie  was 
running  fifty  or  sixty  miles  an  hour  at  the  time  the  engine  left 
the  track,  and  that  such  running  was  in  excess  of  the  speed  allowed 
on  sucli  curves  by  the  company's  rules  and  proximately  contributed 
to  cause  the  engine  to  leave  the  track,  to  find  for  defendant.  The 
proposition  is,  "If  Gillespie  was  running  his  engine  at  a  greater 
rate  of  speed  than  24  miles  an  hour,  he  was  guilty  of  contributory 
negligence.''  The  only  possible  ground  for  a  claim  of  error  on  the 
instruction  is  its  requiring  the  jury  to  find  more  than  the  fact 
of  such  excessive  speed.  That  the  charge  is  not  erroneous,  as 
misstating  the  law  in  what  it  states  about  the  speed  proximately 
contributing  to  cause  the  engine  to  leave  the  track,  appears  to  be 
settled  in  Parks  v.  San  Antonio  Traction  Co.,  100  Texas,  222. 
Besides,  defendant  requested  a  charge  wliich  was  given,  and  which 
was  subject  to  the  same  objection  and  told  the  jury  that  if  plaintiff 
failed  to  establish  due  care  in  the  operation  of  the  engine,  and  that 
such  want  of  due  care,  if  any,  caused  or  contributed  to  plaintiff's 
injuries,  to   find   for   defendant. 

The  tliird  assignment  complains  of  the  following  paragraph  of 
the  charge:  "Tlierefore  if  you  believe  from  the  evidence  that  the 
leaving  of  said  track  by  said  engine  was  not  due  to  any  negligence 
on  tlie  part  of  the  railway  company,  if  any,  in  failing,  if  it  failed, 
to  furnisli  rails  in  a  reasonably  safe  condition  for  the  operating  of 
its  engines  and  trains  thereon,  under  its  rules,  but  was  due  to  a 
risk  ordinarily  incident  to  the  business,  then,  and  in  that  event, 
your  verdict  must  be  for  the  railway  company,  as  he  would  have 
assumed  the  risk  in  that  case."  The  proposition  is  that  the  above 
instruction  is  erroneous  in  imposing  upon  the  defendant  the  duty 
to  furnish  rails  in  a  reasonably  safe  condition  for  the  operation 
of  its  trains  and  engines,  wlien  the  duty  is  to  exercise  ordinary 
care  to  that  end.  The  charge  is  clearly  not  subject  to  the  ob- 
jection. 

The  fourth  is  directed  to  this  charge:  "If  you  believe  from 
the  evidence  that  the  said  son,  Frank  Gillespie,  sustained  no 
pecuniary  loss  by  reason  of  the  death  of  his  father,  you  should 
find  nothing  in  his  favor  in  any  case,  and  if  you  find  for  defendant 
as  to  one  or  all  of  said  plaintiffs,  you  will  so  state  in  your  verdict." 

This  is  claimed  to  have  been  prejudicial  to  defendant  in  that 
if  Mrs.  Gillespie  could  recover,  then  Frank,  "being  a  minor  at  the 
time    of    his    father's    death,    was   entitled    to    recover    without    other 
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proof  of  pecuniary  loss  than  that  disclosed  by  the  evidence,  and 
the  defendant  in  this  case  is  not  protected  against  another  suit 
by  Fi-ank  Gillespie,  as  he  is  not  bound  by  the  judgment  against 
him.'*  The  evidence  warranted  the  conclusion  that  deceased  did 
not  contribute  toward  the  support  of  Frank,  who  was  then  be- 
tween 18  and  20  years  of  age,  and  that  he,  therefore,  sustained 
no  pecuniary  loss.  It  seems  to  us  that  the  court  could  do  no 
more  or  less  than  submit  the  issue.  Plaintiff  was  authorized  by 
the  statute,  which  creates  this  form  of  liability,  to  bring  the  action 
on  behalf  of  all  interested  in  the  claim.  She  was  the  statutory 
representative  of  the  other  parties,  and  the  judgment  entered  in 
the  action  is  conclusive  upon  all  in  favor  of  defendant  except  for 
fraud  participated  in  by  defendant.  De  Garcia  v.  San  Antonio  & 
A.   P.   Ey.   Co.,   90   S.   W.   Eep.,   670. 

There  was  no  error  in  'admitting  in  evidence  Gillespie's  watch. 
It  is  contended  that  the  time  when  his  watch  stopped  did  not 
show,  or  tend  to  show,  the  rate  of  speed  at  which  he  was  going 
at  the  time  of  the  derailment.  While  the  time  indicated  by  the 
watch  at  which  the  train  went  off,  did  not  show  the  rate  at  which 
he  was  then  going,  it  was  material,  in  view  of  the  time  at  which 
he  passed  Finley  and  the  distance  between  the  two  points,  as  show- 
ing the  speed  he  had  observed  in  going  from  Finley  to  this  curve, 
and  this  was,  as  we  have  already  stated,  a  circumstance  entitled 
to  be  considered  upon  his  probable  conduct,  or  disposition  in  re- 
spect to  care  or  recklessness,  at  the  time  of  the  derailment,  along 
with  other  circumstances.  The  fifth  assignment,  to  which  the  above 
remarks  refer,  was  simply  that  the  court  erred  in  admitting  Gil- 
lespie's watch  in  evidence,  as  not  material  to  any  issue  in  the  case. 
It  was  shown  that  the  watch  was  in  the  same  condition  as  it  was 
when  found  on  Gillespie's  person.  Now,  it  seems  that  this  assign- 
ment would  not  be  permitted,  in  any  event,  to  reverse  the  judgment, 
for  the  reason  that  the  same  testimony  in  respect  to  the  fireman's 
watch   went    in    without    objection. 

The  sixth  assignment  is  tliat  the  court  erred  in  refusing  to 
admit  certain  testimony  from  witness  Marks,  in  substance,  that 
Gillespie  was  on  July  15,  1903,  disciplined  by  an  order  from  the 
superintendent  for  negligently  running  his  train  in  a  station  at 
too  great  a  rate  of  speed  in  violation  of  an  order  that  engineers 
should  have  their  engines  under  control  coming  into  a  station, 
and  was  laid  off  two  months  therefor.  This  testimony  was  not 
admissible.  Missouri,  K.  &  T.  Ry.  v.  Johnson,  92  Texas,  382; 
Missouri,  K.   &  T.   Ry.   v.   Parrott,  43   Texas   Civ.   App.,   325. 

The  other  assignments  of  error  are  directed  to  the  overruling 
of  the  motion  for  a  new  trial.  If  what  is  said  in  this  opinion, 
in  connection  with  the  assignments  already  discussed,  be  correct, 
the   remaining  assignments   must   be   overruled.     Judgment   affirmed. 

Affirmed. 

Writ   of   error   refused. 
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SouTHBBN  Pacific   Company  v.   P.   G.  Allen. 

Decided  December  4,  1907. 

1. — ^Yenue— Bailroad — ^*ToIder"  as  EYldenee. 

On  an  issue  of  venue  in  a  suit  against  a  railroad  company,  a  ''folder" 
issued  and  put  in  circulation  by  the  defendant  showing  that  defendant  operated 
a  line  of  railroad  into  the  county  in  which  the  suit  is  brought  and  maintained 
an  office  or  local  agent  there,  is  competent  evidence. 

8. — ^Foreign  Corporation — State  Jurisdiction. 

A  foreign  corporation  which  operates  a  railroad,  does  business  or  has  an 
agent  or  representative  in  this  State  is  subject  to  the  jurisdiction  of  our  State 
courts  even  though  plaintiff's  cause  of  action  arose  beyond  the  State. 

8. — ^Tort — ^Transitory  Action — Jorisdiction. 

For  an  injury  done  to  the  person  or  personalty  of  another  compensation 
may  be  demanded  of  the  perpetrator  wheresoever  he  may  be  found  and  in 
any  tribunal  which  may  obtain  jurisdiction  of  his  person,  provided  the 
particular  class  of  action  is  not  contrary  to  the  policy  of  the  forum. 


4. — ^Railroads — ^Personal  Injuries — ^Negligence — Question  of  Fact — Charge. 

In  a  suit  by  an  employee  against  a  railroad  company  for  the  loss  of  an 
arm  caused  by  a  defective  coupler,  the  court  charged  the  jury,  in  substance, 
that  if  they  believed  from  the  evidence  that  the  lift  chain  in  the  drawhead  was 
too  long  and  that  said  chain  was  attached  to  the  drawhead  either  at  the  time 
the  same  was  purchased  by  defendant  or  was  afterwards  placed  thereon  by 
defendant,  then,  as  matter  of  law,  defendant  had  knowledge  of  the  defects 
in  said  chain.  Held,  erroneous  in  that  it  withdrew  from  the  jury  the  question 
of  negligence,  and  made  the  defendant  guilty  of  negligence,  as  a  matter  of  law, 
if  the  lift  chain  was  too  long. 

5. — ^Assumed  Kisk — Contributory  Negligence. 

The  doctrines  of  assumed  risk  and  contributory  negligence  discussed  and 
distinguished. 

e. — Contributory  Negligence — Safety  Appliance  Act. 

Because  an  Act  should  be  so  construed  as  to  accomplish  its  evident 
purpose,  the  Act  of  Congress  known  as  the  "Safety  Appliance  Act,"  in  abolishing 
the  defense  of  assumed  risk  in  certain  cases,  should  be  so  construed  as  to  do  away 
with  any  other  defense,  including  contributory  negligence,  which  would  be  con- 
stituted by  identically  the  same  facts  which  go  to  constitute  that  of  as- 
sumed risk. 

7. — Same — Question  of  Fact. 

Where  there  are  two  methods  or  ways  of  doing  the  same  act,  one  danger- 
ous and  the  other  not  dangerous,  a  servant  can  not  be  said,  as  matter  of  law, 
to  be  guilty  of  contributory  negligence  because  he  selects  the  dangerous  method. 
Under  the  decisions  of  our  courts  it  is  question  of  fact  for  the  jury. 

8. — Same — Same. 

An  employee  engaged  in  coupling  cars  has  a  right  to  assume  and  to  act 
on  the  assumption  that  the  engineer  in  control  of  the  train,  will  obey  the 
signals  given  him,  and  hence  he  can  not  be  said,  as  matter  of  law,  to  be 
guilty  of  contributory  negligence  in  assuming  a  dangerous  position  after  noti- 
fying the  engineer  of  the  fact. 

9. — Safety  Appliance  Act — ^Kaster  and  Servant — Concurring  Negligence. 

Where  a  master  fails  to  comply  with  the  requirements  of  the  Act  of  Congress 
known  as  the  "Safety  Appliance  Act,"  he  is  not  relieved  from  liability  to  a  ser- 
vant injured  by  reason  of  such  failure,  because  the  negligence  of  the  plaintiff's 
fellow-servants  concurred  in  causing  the  injury. 
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10. — ^Master  and  Beryant — ^Violation  of  Bale. 

The  violation  or  disobedience  by  a  servant  of  a  rule  prescribed  by  his  master 
is  not  negligence  per  se,  but  is  a  question  of  fact  to  be  submitted  to  the 
jury. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

BeaJl  &  Kemp,  for  appellant. — The  court  erred  in  permitting 
plaintiff  to  introduce  in  evidence  a  certain  "folder,"  because  said 
folder  was  simply  an  advertising  sheet  issued  for  the  benefit  of 
shippers  and  passengers,  and  t]ie  public  at  large,  and  did  not  tend 
to  prove  any  issue  in  this  case,  as  it  was  not  admissible  in  the  nature 
of  an  admission,  and  was  not  shown  to  have  emanated  from  the 
Southern  Pacific  Company.  Peterson  v.  C,  E.  I.  &  Pac.  B.  R. 
Co.,  205  U.  S.,  364;  Green  v.  C,  B.  &  Q.  R.  Co.,  205  U.  S.,  530. 

The  defendant's  plea  of  privilege  negatived  every  fact  fixing  the 
venue  of  the  case  in  El  Paso  County;  said  plea  expressed  the  de- 
fendant's privilege  and  right  to  be  sued  in  Harris  County,  and  was 
fully  sustained  by  the  evidence,  and  the  court  erred  in  overruling 
said  plea  and  in  compelling  the  defendant  to  go  to  trial  in  El 
Paso  County.  Venue  Acts:  ai-t.  1194,  sec.  25,  Rev.  Stats.,  1895; 
Acts,  26  Leg.,  p.  214;  Acts  1905,  28  Leg.,  p.  29;  Texas  Cent. 
R.  R.  Co.  V.  Marrs,  101  S.  W.  Rep.,  1177;  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  White,  97  Texas,  495;  Rev.  Stats.,  1895,  art.  1194,  sec.  25. 

When  service  is  authorized  to  be  made  on  the  agent  of  a  corpora- 
tion, it  means  its  local  agent  at  the  place  where  the  service  is  had. 
National  Cereal  Co.  v.  Earnest,  87  S.  W.  Rep.,  734;  Mexican  Cent. 
By.  Co.  V.  Pinkney,  149  TJ.  S.,  201.  Pleas  of  Privileges  Sustained. 
Texas  &  T.  P.  Ry.  Co.  v.  Lynch,  97  Texas,  25;  St.  Louis,  A.  & 
T.  Ry.  Co.  V.  Whitely,  77  Texas,  127;  St.  Louis  S.  W.  Ry.  Co. 
V.  McKnight,  99  Texas,  289;  Atchison,  T.  &  S.  F.  Ry.  Co.  v. 
Forbis,  35  Texas  Civ.  App.,  255;  Texas  &  P.  Ry.  Co.  v.  Edmisson, 
52  S.  W.  Rep.,  635;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Waddell  Bros., 
38  Texas  Civ.  App.,  434;  American  Refrig.  Trans.  Co.  v.  Chandler, 
93   S.   W.   Rep.,  243. 

Where  the  cause  of  action  did  not  arise  in  Texas  and  is  entirely 
between  parties  not  citizens  of  Texas,  and  nonresidents  thereof,  the 
courts  of  Texas  ought  not  to  take  jurisdiction  and  allow  strangers 
to  litigate  therein.  Morris  v.  M.  P.  Ry.  Co.  of  Texas,  78  Texas, 
21;  Wells  on  Jur.,  sec.  115;  Rorer  on  Int.  Law,  2d  ed.,  p.   6. 

The  jurisdiction  of  the  court  can  be  maintained  only  upon  the 
theory  that  the  cause  of  action  is  transitory,  and  upon  some  prin- 
ciple of  comity  only,  not  as  a  matter  of  right.  Wells  on  Jur., 
sec.  115;  Rorer  on  Int.  La<r,  2d  ed.,  p.  6;  DeHam  v.  Mex.  Nat. 
Ry.   Co.,   86   Texas,   69. 

The  court  erred  in  giving  plaintiff^s  fourth  special  instruction. 
Texas  &  Pac.  Ry.  Co.  v.  King,  37  S.  W.  Rep.,  34;  Dillingham  v. 
Parker,  80  Texas,  572;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Greenleef,  70 
Texas,  653;  Texas  &  Pac.  Ry.  Co.  v.  Murphy,  46  Texas,  366; 
Texas  &  Pac.  Ry.  Co.  v.  Lester,  75  Texas,  60;  Boyd  v.  Burkett,  27 


68  Texas  Civil  Appeals  Reports,  Vol.  48.       ^December, 

S.  W.  Bep.,  223;  Merchants  &  Planters  Oil  Co.  v.  Bums,  96  Texas, 
677. 

Where  there  is  a  comparatively  safe  way,  and  a  more  dangerous 
way,  known  to  a  servant,  of  discharging  his  duty,  it  is  negligence 
for  him  to  select  the  more  dangerous  method,  and  if  his  selection 
directly  contributes  to  his  injury  it  is  fatal  to  his  recovery.  Gilbert 
V.  B.  C.  R.  &  N.  Ry.  Co.,  128  Fed.  Rep.,  529;  Morris  v.  Duluth 
S.  S.  &  A.  Ry.  Co.,  108  Fed.  Rep.,  747;  Gilbert  v.  C,  R.  I.  &  P. 
Ry.  Co.,  123  Fed.  Rep.,  832;  Hettich  v.  Hillje,  77  S.  W.  Bep.,  641; 
City  of  Cleburne  v.  Elder,  102   S.  W.  Rep.,  464. 

If  the  employe  knowingly  and  intentionally  disobeys  a  reasonable 
rule  or  regulation  established  for  his  safety,  unless  he  does  so  under 
the  influence  of  fear  produced  by  the  appearance  of  sudden  danger, 
and  the  act  of  disobedience  is  tlie  proximate  cause  of  the  injury 
complained  of,  he  can  not  recover.  Gulf,  W.  T.  &  P.  Ry.  Co.  v. 
Ryan,  69  Texas,  669;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Wallace, 
76  Texas,  638-639;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Brown  (Sup. 
Ct.),  63  S.  W.  Rep.,  306;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Brown, 

69  S.  W.  Rep.  (dissenting  opinion),  940;  Pilkinton  v.  Gulf,  C. 
&  S.  F.  Ry.,  70  Texas,  229;  Merchants  &  Planters  Oil  Co.  v. 
Burns,  96  Texas,  580;  Texas  &  X.  0.  Ry.  Co.  v.  Conway,  98  S. 
W.  Rep.,  1072. 

An  employe  is  presumed  to  know  the  rules  and  regulations  of 
his  master,  established  for  the  government  and  protection  of  its 
employes.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Gormley,  91  Texas, 
401;  Pilkinton  v.  Gulf,  C.  &  S.  F.  Ry.,  70  Texas,  230;  Missouri 
Pac.  Ry.  Co.  v.  Watts,  63  Texas,  552;  Missouri  Pac.  Ry.  Co.  v. 
Callbreath,   66   Texas,   528. 

We  submit  that  the  proximate  cause  of  plaintiff's  injury  was  not 
the  alleged  defect  in  the  coupler,  *but  that  his  own  negligence  in 
unnecessarily  placing  himself  in  a  dangerous  position  when  the 
engine  was  attached  to  the  cars,  and  signals  to  the  engineer  were 
liable  to  be  confused  or  misunderstood,  was  an  intervening  and 
new  cause,  independent  of  any  defect  in  the  coupler.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Secger,  98  S.  W.  Rep.,  896;  Missouri,  K. 
&  T.  Ry.  Co.  V.  Greenwood,  89  S.  W.  Rep.,  810;  Scale  v.  G.,  C. 
&  S.  F.  Ry.  Co.,  65  Texas,  278;  Texas  &  V.  Ry.  Co.  v.  Bigham, 
90  Texas,  227;  International  &  G.  X.  R.  R.  Co.  v.  Hall,  102  S. 
W.  Rep.,  742;  Reynolds  v.  G.,  H.  &  S.  A.  Ry.  Co.,  102  S.  W. 
Rep.,  724;  Gonzales  v.  Galveston,  84  Texas,  6;  Texas  &  Pac.  Ry. 
Co.  V.  Doherty,  4  Willson,  sec.  164,  p.  233. 

If  tlie  plaintiff  was  injured  by  reason  of  his  violation  of  a  rule 
which  he  must  be  presumed  to  have  known  and  which  was  being 
enforced,  it  was  error,  under  the  facts  of  this  case,  to  submit  to 
the  jury  the  question  of  negligence  vel  non^  in  its  violation.  It 
should  be  held  to  be  negligence  per  sr,  and  to  prevent  a  recovery. 
Texas  &  P.  Ry.   Co.  v.   Moore,  8  Texas  Civ.   App.,  296. 

Patterson  dc   Wallace,  for   appellee. 

NEILL,  Associate  Justice. — We  adopt  the  appellant's  state- 
ment of  the  nature  and  result  of  the  suit,  wliich  is  as  follows: 
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"Thifl  is  a  suit  for  personal  injuries — ^loss  of  left  arm — brought 
in  the  District  Court  of  El  Paso  County^  by  plaintiff,  a  resident 
citizen  of  Arizona,  against  the  defendant,  a  foreign  corporation. 
Plaintiff  alleges,  in  substance,  that  on  August  15,  1905,  he  was 
employed  by  defendant,  an  interstate  carrier,  as  a  switchman  at 
Yuma,  Arizona,  and  that  it  became  necessary  for  him  to  uncouple 
two  freight  cars  equipped  with  automatic  couplers,  and  that  he 
took  hold  of  the  lift  lever  in  the  usual  manner  in  order  to  raise 
the  lock  pin,  but  that  the  chain  attached  to  the  pin  was  too  long 
and  kinked  in  the  draw-head  and  prevented  the  appliances  from 
uncoupling,  and  that  in  order  to  uncouple  the  cars  it  became 
necessary  for  him  to  enter  between  the  cars  and  raise  the  lift  lock, 
or  release  the  lift  chain,  by  taking  hold  of  tlie  lift  lock  or  lift  chain 
with  his  hand,  and  that  while  he  was  doing  this  with  his  arm 
between  the  buffers,  the  two  cars  came  together  and  caught  and 
mangled  his  arm  so  that  it  was  necessary  to  amputate  the  same 
near    the    shoulder. 

^^The  plaintiff  also  alleged  liability  on  the  defendant's  part, 
under  what  is  known  as  the   Safety  Appliance  Act  of   Congress. 

''The  defendant  filed  a  plea  of  privilege  claiming  its  right  to 
be  sued,  if  at  all,  in  Harris  County,  Texas,  which  being  overruled, 
it  filed  a  special  exception  raising  the  question  of  the  court's  juris- 
diction, and  tliis  demurrer  being  overruled,  it  filed  a  general  de- 
murrer, general  denial  and  plea  of  not  guilty,  and  certain  special 
pleas,  among  which  were  those  of  assumed  risk,  contributory  neg- 
ligence, violation  of  the  defendant's  rules,  negligence  of  fellow 
servants,  and  the  laws  and  statutes  of  Arizona  relating  to  fellow 
servants. 

"The  court  overruled  the  defendant's  plea  of  privilege  and  special 
demurrer. 

"On  the  22d  day  of  November,  1906,  a  verdict  was  rendered  in 
favor  of  plaintiff  for  $12,500.  The  defendant's  motion  for  a  new 
trial  was  overruled,  but  the  court  required  a  remittitur  of  $2500 
which  was  entered. 

"Defendant  gave  notice  of  appeal  and  in  due  time  filed  super- 
sedeas appeal  bond  and  assignment  of  errors,  and  comes  to  this 
court  on  appeal.** 

In  considering  the  several  assignments  of  error  we  shall  state 
our  conclusions  of  fact  as  well  as  of  law.     They  are  as  follows: 

1.  The  court  did  not  err  in  admitting  in  evidence  the  folder 
referred  to  in  the  first  assignment  of  error  upon  the  issue  made 
by  the  defendant's  plea  of  privilege.  For,  if  the  defendant  was 
engaged  in  operating  a  line  of  railway  into  the  county  and  city  of 
El  Paso,  Texas,  or  maintained  an  office  or  local  agent  there,  as  was 
alleged  by  plaintiff,  defendant's  plea  could  not  be  maintained.  The 
folder  in  question  was  issued  and  put  in  circulation  by  the  Southern 
Pacific  Company  and  contained  such  statements  as  tended  to  prove 
such  allegations  of  the  plaintiff.  Such  statements,  being  in  the 
nature  of  declarations  of  a  party  against  interest,  in  view  of  the 
issue  made  by  the  plea  of  privilege,  were  admissible  as  evidence 
tending  to  show  that  the  venue   of  the  suit  was  properly  laid   in 
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El  Paso  County,  Texas.  In  the  case  of  Peterson  v.  C,  B.  I.  & 
Pac.  11.  Co.,  205  U.  S.,  364,  61  L.  Ed.,  851,  a  folder  of  the  same 
kind  was  introduced  and  considered  as  evidence  upon  a  similar 
question.  That  it  was  not,  in  connection  with  other  evidence,  deemed 
suflicient  to  prove  the  fact  in  issue,  did  not  affect  its  admissibiUly, 
but  only  its  probative  force. 

2.  It  is  contended  by  the  second  assignment  that  the  court 
erred  in  not  sustaining  defendant's  plea  to  its  jurisdiction.  It 
being  undisputed  that  the  Southern  Pacific  Company  is  a  foreign 
corporation  and  that  plaintiff's  cause  of  action  arose  in  Arizona, 
the  question  was  whether  the  company  operated  a  railroad,  did 
business  in  or  had  an  agent  or  representative  in  El  Paso  when 
the  suit  Was  brought  and  process  served.  This  was  a  question  of 
fact  for  the  jury,  or  the  court  sitting  as  a  jury,  to  determine. 
Audenried  v.  East  Coast  Milling  Co.,  124  Fed.  Eep.,  697.  There 
being  evidence  tending  to  support  the  finding  of  the  trial  judge 
upon  the  issue,  it  is  not  within  our  province  to  disturb  it.  While 
the  evidence  introduced  pro  and  con  upon  the  issue  is  much  similar 
to  that  in  the  case  of  Peterson  v.  C,  B.  I.  &  Pac.  R.  Co.,  205 
U.  S.,  361,  51  L.  Ed.,  851,  it  was  directed  in  that  case  to  a  motion 
made  by  the  defendant  to  quash  the  service.  In  this  case  the 
question  is  one  of  jurisdiction  of  the  State  court,  which  depends 
upon  the  interpretation  of  the  State  statute  under  which  it  is 
asserted.  This,  it  would  seem  from  the  opinion  in  Green  v.  C,  B. 
&  Q.  R.  Co.,  205  U.  S.,  631,  51  L.  Ed.,  917,  differentiates  the 
cases.  A  State  court  must  necessarily  construe  the  law  and  de- 
termine the  facts  upon  which  its  jurisdiction  depends;  and  if,  in 
the  exercise  of  this  duty,  its  action  is  questioned  by  a  Federal  Court, 
it  may,  unless  it  involves  a  principle  controlled  by  the  Constitution 
of  the  United  States,  reply  in  the  language  of  St.  Paul,  ''Who 
art  thou  that  judgest  another  man's  servant?  to  his  own  master 
he  standeth  or  falleth."  The  case  in  hand  can  not,  as  to  the  ques- 
tion under  consideration,  be  distinguished  in  any  manner  from 
that  of  Southern  Pacific  Company  v.  Craner,  101  S.  W.  Rep.,  634, 
and  we  can  perceive  no  reason  why  we  should  not  adhere  to  our 
opinion   in   that   case. 

3.  It  is  claimed  under  the  third  assignment  that  this  is  a  local 
as  distinguished  from  a  transitory  action  and  that  the  court  had 
not,  or  should  not,  entertain  jurisdiction.  ''If  an  injury  be  done 
to  the  person  or  to  personalty  of  another,  it  is  at  common  law 
said  to  be  'transitory;'  that  is,  the  liability  therefor  is  deemed  to 
be  personal  to  the  perpetrator  of  the  wrong,  following  him  wher- 
ever he  may  go,  so  that  compensation  may  be  exacted  from  him  in 
any  proper  tribunal  which  may  obtain  jurisdiction  of  the  defendant's 
person,  the  right  to  sue  not  being  confined  to  the  place  where  the 
cause  of  action  arises."  Minor's  Conflict  of  Laws,  sec.  192.  The 
right  of  the  courts  of  one  Stato  or  county  to  take  jurisdiction  of 
this  class  of  actions,  if  not  contrary  to  the  public  policy  of  the 
forum,  arises  from  the  comity  due  one  State  or  country  to  another, 
and  is  established  beyond  dispute.  The  concurrence  of  the  lex  fori 
and   lex  loci   delicti,  in   holding  the   act   complained   of   to   be   the 
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subject  of  legal  redress,  conclusiyely  shows  that  it  is  not  against 
the  public  policy  of  the  State  where  the  action  is  brought  to  enter- 
tain jurisdiction.  This  concurrence,  however,  may  not  be  an  abso- 
lute condition  of  the  jurisdiction,  for  it  does  not  follow  from  the 
lack  of  such  concurrence  that  the  policy  of  the  forum  is  necessarily 
hostile  to  entertaining  an  action  for  tort  based  upon  acts  occurring 
in   another   jurisdiction. 

Though  the  lex  fori  and  lex  loci  delicti  may  in  some  features 
be  different,  yet  if  both  give  the  right  %l  action  for  the  wrong 
complained  of  and  the  redress  given  the  injured  party  by  the  lex 
loci  delicti  is  such  as  obtains  and  may  be  enforced  in  the  lex  fori, 
the  difference  in  other  features  of  the  law  of  the  respective  juris- 
dictions will  not  constitute  an  insuperable  barrier  to  the  jurisdiction 
of  the  forum. 

The  law  of  Texas  and  the  law  of  Arizona  concur  in  holding 
that  a  negligent  act,  such  as  that  upon  which  this  suit  is  based,  is 
subject  to  legal  redress.  For  if  the  action  should  be  regarded  as 
distinctively  statutory,  the  statute  upon  which  it  is  based  gives,  the 
same  right  of  action  and  redress  for  injuries  caused  from  its  vio- 
lation  in  every   State   and   Territory   in   the   American   Union. 

The  nonresidence  of  the  parties  does  not,  in  the  absence  of  a 
statute  of  the  forum  to  that  effect,  deprive  the  court  of  jurisdic- 
tion of  a  tort  occurring  outside  of  its  State.  As  is  said  by  the 
Supreme  Court  of  Pennsylvania  in  Knight  v.  West  Jersey  Ry. 
Co.,  108  Pa.  St.,  250:  "We  think  the  weight  of  recent  and  better- 
considered  adjudications  in  this  country  decidedly  favors  the  ap- 
plication of  the  same  rule  to  all  transitory  actions  for  injuries  to 
persons  or  property,  whether  recognized  by  the  common  law,  or 
created  by  statute  to  meet  new  exigencies  of  modem  life,  unless 
such  statute  is  contrary  to  the  policy  of  the  laws  of  the  State  where 
the  action  is  brought.  The  claim  of  comity  on  which  the  rule  is 
founded  is  as  urgent  in  the  one  case  as  the  other.  ...  As  a 
general  rule,  neither  citizenship  nor  residence  is  requisite  to  entitle 
a  person  to  bring  suit  in  Pennsylvania.  A  court  having  jurisdiction 
of  the  subject  may  acquire  jurisdiction  of  the  person  by  lawful 
service  of  its  process.  If  a  defendant  were  not  liable  to  answer 
in  a  civil  action  in  any  State  where  he  may  be  found,  he  could 
easily  evade  service  of  process.  A  preliminary  inquiry  respecting 
the  citizenship  or  residence  of  the  parties  could  not  advantage 
the  public.'*  See  also  Eingartner  v.  Illinois  Steel  Co.  (Wis.),  68 
N.  W.  Rep.,  664;  Pullman  Palace  Car  Co.  v.  Lawrence,  74  Miss., 
784,  22  So.  Rep.,  63;  Illinois  Cent.  Ry.  v.  Crudup,  63  Miss.,  291. 
The  reasoning  of  the  court  in  the  Pennsylvania  case,  as  well  as 
in  the  cases  just  cited,  applies  to  the  case  under  consideration;  for 
in  Texas,  also,  ''as  a  general  rule,  neither  citizenship  nor  resi- 
dence is  requisite  to  entitle  a  person  to  bring  suit"  in  her  courts. 

4.  The  fourth  assignment  of  error  complains  of  the  court's  giv- 
ing plaintiff's   fourth   special   instruction,   which   is   as   follows: 

"At  the  request  of  the  plaintiff  you  are  further  instructed  that 
if  you  should  find  and  believe  from  a  preponderance  of  the  evi- 
dence before  you,  that  the  lift  chain  in  question  was  too  long,   if 
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it  was  too  long^  as  alleged  by  plaintiff,  and  that  said  lift  chain 
was  attached  to  said  drawhead  at  the  time  the  same  was  purchased 
by  the  defendant,  or  that  the  same  was  placed  on  and  made  a 
part  of  said  drawliead  by  the  defendant  at  any  time  after  same  was 
purchased  by  it,  then  you  are  instructed  as  a  matter  of  law  that  the 
defendant  had  full  knowledge  of  the  defects  in  said  chain,  if  any/' 

The  propositions  asserted  under  the  assignment  are:  (1)  That 
this  charge  withdrew  from  the  jury  the  questions  of  notiqe  and 
negligence.  (2)  That  it^ade  the  defendant  liable  if  the  lift  chain 
was  in  fact  too  long,  regardless  of  whether  it  had  or  had  not  used 
proper  and  reasonable  care  in  providing  appliances  and  couplers 
in  compliance  with  the  "Safety  Appliance  Act." 

If,  giving  the  charge  its  proper  construction,  it  can  reasonably 
be  said  to  have  had  the  effect  claimed  by  either  proposition,  the 
assignment  should  be  upheld.  It  must  be  considered  and  construed 
as  a  part  of  and  in  connection  with  the  entire  charge  of  the  court, 
in  the  light  of  all  the  facts  and  circumstances  adduced  in  the  evi- 
denc.e.  The  issues  made  by  the  pleadings  and  evidence  were 
whether  the  lift  chain  was  defective  in  being  too  long,  without  a 
lug  attached  thereto,  and  liable  on  account  of  such  defect  to  be- 
come kinked  or  twisted  so  as  to  prevent  uncoupling  the  cars  by 
means  of  the  lift  lever,  and  whether  the  construction  of  the 
coupler  with  such  a  chain  was  negligence  and  rendered  it  non- 
automatic,  or  not,  in  compliance  with  the  statute  requiring  cars 
to  be  equipped  with  automatic  couplers.  In  other  words,  the  ques- 
tion of  negligence,  or  noncompliance  with  the  statute,  depended 
upon  whether  or  not  the  lift  chain  was  too  long  to  prevent  the 
couplers  from  being  automatic,  as  required  by  the  Act  of  Con- 
gress. The  court  in  its  main  charge  instructed  the  jury  tliat  it  is 
the  duty  of  railway  companies  to  reasonably  comply  with  the 
provisions  of  the  "Safety  Appliance  Act,"  and  to  exercise  ordinary 
care  to  see  that  all  cars  handled  by  them,  engaged  in  carrying 
interstate  commerce,  are  equipped  with  automatic  couplers  such 
as  can  be  uncoupled  by  the  trainmen  without  the  necessity  of 
their  going  between  the  ends  of  the  cars,  and  that  a  failure  to 
exercise  ordinary  care  to  do  so  is  negligence  on  the  part  of  the 
company;  and  that  if  an  injury  proximately  results  to  an  em- 
ployee from  such  cause  the  company  is  liable  to  such  employee  in 
such  damages  as  he  may  sustain  by  reason  thereof,  unless  he  is 
precluded  from  recovering  by  his  contributory  negligence.  The 
court  then  proceeds  in  its  charge  to  apply  the  principle  thus  enun- 
ciated to  this  case  as  made  by  the  pleadings  and  evidence. 

The  defect,  if  any,  in  the  chain  consisted  in  its  being  too  long. 
If  it  was  too  long,  then  there  was  an  end  of  any  question  as  to  its 
defect.  If  the  defendant  was  charged  by  the  law  with  knowledge 
that  it  was  too  long  from  the  fact  that  it  was  too  long  at  the 
time  it  was  purchased,  or  when  it  was  placed  on  and  made  a  part 
of  the  drawhead  after  the  purchase,  it  would  follow  that  defendant 
must  in  the  same  manner  be  charged  with  its  defect,  and  conse- 
quently be  charged  as  a  matter  of  law  with  negligence  in  equip- 
ping   its    cars    with    defective    coupling    appliances,    without    regard 
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to  whether  it  had  exercised  ordinary  care  to  properly  equip  them 
with  automatic  couplers  in  compliance  with  the  statute  or  not. 
Though  the  defendant  may  have  known  or  been  charged  with 
knowledge  of  the  length  of  the  lift-chain^  yet  it  does  not  follow 
from  such  knowledge  that  he  knew  either  at  the  time  or  after  it 
was  purchased  and  made  a  part  of  the  drawhead^  that  it  was  too 
long  to  perform  its  office  as  a  part  of  the  coupling  appliance,  nor 
that  defendant  failed  to  exercise  ordinary  care  to  properly  equip 
its  cars  with  automatic  couplers  and  maintain  such  equipment 
in  compliance  with  the  "Safety  Appliance  Act/'  We,  therefore, 
think  that  the  effect  of  the  special  charge  was  to  withdraw  the 
question  of  negligence  from  the  jury  and  make  the  defendant 
guilty  of  negligence  as  a  matter  of  law  if  the  lift-chain  was  too 
long,  and  that  it  was  not  relieved  of  such  defect  by  the  court's 
general  charge. 

5.  By  this  assignment  it  is  claimed  that  the  court  erred  in  not 
peremptorily  instructing  the  jury  at  defendant's  request  to  return 
a  verdict  in  its  favor,  upon  the  ground  that  the  undisputed  evi- 
dence shows  that  plaintiff  was  injured  in  failing  to  use  safer 
means  at  hand  to  uncouple  the  cars,  and  in  violating  his  employer's 
rules  by  placing  himself  in  a  position  of  imminent  and  obvious 
danger. 

The  evidence  shows  that  the  couplers  of  the  two  cars  were  auto- 
matic, one  a  "Tower"  and  the  other  a  "Lone  Star"  coupler,  and 
that  they  coupled  by  impact;  each  coupler,  in  uncoupling,  was 
operated  by  means  of  a  lever  at  the  end  of  the  car  attached  to  a 
chain  which  opened  the  knuckles  of  the  coupler;  the  lever  of  the 
Tower  coupler  was  on  the  engineer's  or  north  side  of  the  train,  and 
that  of  the  Star  coupler  on  the  other  side.  The  plaintiff,  who  was 
on  the  north  side  of  the  train,  testified  that  he  undertook  to  un- 
coaple  the  cars  by  taking  hold  of  the  lever  of  the  Tower  coupler 
and  upon  its  failing  to  work  he  looked  and  saw  that  the  chain  in 
the  drawhead  was  kinked;  that  he  then  went  between  the  cars  and, 
with  his  left  arm  between  the  buffers,  reached  over  with  his  right 
hand  and,  while  working  with  it  upon  the  coupling  apparatus  for 
the  purpose  of  undoing  or  loosening  it,  the  engine  moved  the  cars 
and  his  arm  was  caught  and  crushed  between  the  buffers.  When 
he  went  between  the  cars  he  signaled  the  engineer  not  to  move  the 
engine  while  between  them,  which  signal  it  was  the  engineer's 
duty  to  obey.  Had  the  engineer  obeyed  his  signal  the  plaintiff 
would  not  have  been  injured  in  the  way  he  was.  There  was  no 
defect  shown  or  claimed  in  respect  to  the  coupler  on  the  opposite 
side,  and  the  undisputed  evidence  shows  that  the  cars  could  have 
been  uncoupled  by  plaintiff's  going  around  to  the  opposite  side 
and  using  the  lift-lever  of  the  "Lone  Star"  coupler. 

Though  the  statute  under  which  this  action  is  brought  provides 
that  an  employe  injured  by  any  locomotive,  car  or  train  in  use 
contrary"  to  its  provisions  shall  not  be  deemed  thereby  to  have 
assumed  the  risk  thereby  occasioned,  it  does  not  assume  to  affect  the 
defense  of  contributory  negligence,  but  seemingly  leaves  it  undis- 
turbed as  it  exists  at  common  law*     The  plaintiff  seeks  to   avoid 


74  Texas  Civil  Appeals  Reports,  Vol.  48.       [December, 

the  force  of  defendant's  contention  under  this  assignment,  upon  the 
ground  that  his  injury  resulted  from  what  would  be  regarded  at 
common  law  as  an  assumed  risk  which  has  been  expressly  abolished 
by  the  statute. 

As  is  well  said  by  the  Supreme  Court  of  Arkansas,  in  C,  C.  &  G. 
R.  Co.  V.  Jones,  92  S.  W.  Rep.,  246:  "There  is,  of  course,  a  distinc- 
tion between  the  defense  of  assumed  risk  and  that  of  contributory 
negligence.  The  defense  of  contributory  negligence  rests  on  some 
fault  or  omission  of  duty  on  the  part  of  the  plaintiff,  and  is  maintain- 
able when,  though  the  defendant  has  been  guilty  of  negligence,  yet  the 
direct  or  proximate  cause  of  the  injury  is  the  negligence  of  the  plain- 
tiff, but  for  which  the  injury  would  not  have  happened.  It  applies 
when  the  plaintiff  is  asking  damages  for  an  injury  which  would  not 
have  happened  but  for  his  own  carelessness.  On  the  other  hand,  the 
defense  of  assumed  risk  is  said  to  rest  on  contract,  which  is  generally 
implied  from  the  circumstances  of  the  case,  it  being  a  term  which  the 
law  imports  into  the  contract,  when  nothing  is  said  to  the  contrary, 
that  the  servant  will  assume  the  ordinary  risks  of  the  service  for  which 
he  is  paid.  The  defense  of  assumed  risk  comes  within  the  principle 
expressed  by  the  maxim  'volenti  non  fit  injuria/  This  defense  does 
not  impliedly  admit  negligence  on  the  part  of  the  defendant  and  de- 
feat the  right  of  action  therefor,  as  the  defense  of  contributory  negli- 
gence does;  for,  where  the  injury  was  the  result  of  a  risk  assumed 
by  the  servant,  no  right  of  action  arises  in  his  favor  at  all,  as  the 
master  owes  no  legal  duty  to  the  servant  to  protect  him  against  dan- 
gers the  risk  of  which  he  assumed  as  a  part  of  his  contract  of  service. 
Narramore  v.  Cleveland  R.  R.  Co.,  96  Fed.  Rep.,  298;  37  C.  C.  A., 
499;  48  L.  R.  A.,  68.  In  other  words,  the  defense  of  assumed  risk 
rests  on  the  fact  that  the  servant  voluntarily,  or,  at  least,  without 
physical  coercion,  exposed  himself  to  the  danger,  and  thus  assumed  the 
risk  thereof.  Having  done  this  of  his  own  accord,  he  has  no  right, 
if  an  injury  results,  to  call  on  another  to  compensate  him  therefoi;, 
whether  he  was  guilty  of  carelessness  or  not.  Smith  v.  Baker,  1891 
Appeal  Cases  (Eng.),  325;  opinion  of  Lord  Bowen  in  Thomas  v. 
Quartermaine,  18  Q.  B.  Div.  (Eng.),  685. 

"But,  though  the  defenses  of  contributory  negligence  and  assumed 
risk  are  separate  and  distinct,  yet  it  frequently  happens  that  they  are 
both  available  in  the  same  case  and  under  the  same  state  of  facts. 
For  instance,  as  we  have  stated,  a  servant  assumes  all  the  risks  ordi- 
narily incident  to  the  service  in  which  he  is  employed,  and  it  is  also 
true  that  he  can  not  recover  for  an  injury  caused  by  his  own  negli- 
gence. Now,  it  may  turn  out  that  the  injury  of  which  the  servant 
complains  was  not  only  due  to  one  of  the  ordinary  risks  which  the 
servant  assumed,  but  that  it  was  also  caused  in  part  by  his  own  neg- 
ligence. In  dealing  with  such  a  case  it  is,  so  far  as  results  are  con- 
cerned, immaterial  whether  it  be  disposed  of  by  the  courts  on  the 
ground  of  assumed  risk  or  contributory  negligence,  for  either  of  them 
make  out  a  good  defense.  For  this  reason  the  distinction  between 
these  two  defenses  is  not  always  brought  out  in  the  reported  cases,  it 
being  often  unnecessary  to  do  so." 

In  the  present  case  there  was  no  risk  assumed  by  the  plaintiff  occa- 
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sioned  by  the  defendant's  failure  to  equip  its  cars  with  automatic  coup- 
lers, as  provided  by  the  Act  of  Congress.  If  there  was  such  failure, 
only  the  defense  of  contributory  negligence  was  available.  This  de- 
fense would  have  been  available  at  common  law  though  that  of  as- 
sumed risk  may  have  been  available  under  the  same  facts;  for,  as  has 
been  seen,  these  defenses  are  separate  and  distinct. 

The  purpose  of  the  Act  of  Congress  was  to  relieve  employes  of  com- 
mon carriers  from  going  between  the  ends  of  cars  in  order  to  couple 
or  uncouple  them.  And,  in  our  opinion,  it  should  be  given  such  con- 
struction as  will  reasonably  effect  such  purpose.  If,  in  cases  where  the 
same  facts  which  would  make  out  the  defense  of  assumed  risk  (were 
such  defense  not  abolished)  would  also  constitute  the  defense  of  con- 
tributory negligence,  the  latter  defense  should  be  allowed  to  prevail, 
the  humane  and  beneficent  purpose  of  Congress  would,  in  a  large  num- 
ber of  cases,  be  rendered  abortive.  Therefore,  as  a  statute  should  be  so 
construed  as  to  accomplish  its  evident  intention  and  purpose,  we  are  of 
the  opinion  that  the  Act,  in  abolishing  the  defense  of  assumed  risk, 
did  away  with  any  other  defense,  though  of  a  different  name,  which 
would  be  constituted  by  identically  the  same  facts  which  go  to  estab- 
lish that  of  assumed  risk.  But  there  is  not  in  this  case  such  an  iden- 
tity of  facts.  There  was,  on  the  other  side  of  the  train  from  the 
plaintiff,  a  lever  of  the  ''Lone  Star"  coupler,  by  the  use  of  which  he 
could  have  uncoupled  the  cars  without  going  between  their  ends.  Did 
his  failure,  under  the  circumstances,  to  go  on  the  opposite  side  of  the 
train  and  use  this  lever,  and  his  going  between  the  ends  of  the  cars, 
and  placing  himself  in  the  position  he  was  when  injured,  constitute 
contributory  negligence  as  a  matter  of  law?  Though  there  are  de- 
cisions of  some  courts — ^notably  Gilbert  v.  B.,  C.  &  N.  Ry.  Co.,  128 
Fed.  Rep.,  529;  123  Fed.  Rep.,  832;  Morris  v.  Duluth  S.  S.  &  A.  R. 
Co.,  108  Fed.  Rep.,  747 — ^which  would  seem  to  require  an  affirmative 
answer,  the  decisions  of  this  State  in  similar  cases  hold  that  the  ques- 
tion is  one  of  fact  for  the  jury  to  determine.  Galveston,  H.  &  S.  A. 
Ry.  V.  Courtney,  71  S.  W.  Rep.,  307;  Texas  Mex.  Ry.  Co.  v.  Higgins, 
99  S.  W.  Rep.,  202.  We  prefer  to  follow  our  own  opinions  to  those 
of  courts  of  other  jurisdiction.  Besides,  where  it  is  apparent  from  the 
evidence  that  plaintiff  would  have  been  in  no  danger  had  it  not  been 
for  the  engineer's  moving  the  engine  in  disobedience  to  the  signal 
given  him,  we  are  of  the  opinion  that  the  question  of  contributory 
negligence  was  properly  submitted  to  and  rightly  decided  by  the  jury. 

6.  Nor  can  it  be  said,  as  a  matter  of  law,  that  the  plaintiff  was 
guilty  of  contributory  negligence  in  placing  his  arm  between  the 
buffers  when  the  engine  was  attached  to  the  cars,  as  is  contended  by 
this  assignment.  The  plaintiff  had  no  reason  to  think  that  the  engine 
was  liable  to  move  the  cars  at  any  moment.  On  the  contrary,  he  had. 
the  right  to  assume,  and  act  upon  the  assumption,  that  his  signal  not 
to  move  the  cars  while  he  was  between  them  would  be  obeyed  by  the 
engineer. 

7.  This  assignment  complains  that  the  court  erred  in  refusing  a 
peremptory  instruction  to  the  jury  to  find  for  defendant  upon  the 
ground  that  the  undisputed  evidence  shows  that  plaintiff  was  injured 
by  reason  of  the  negligence  of  one  or  the  other,  or  both^  of  his  fellow 
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servants — ^the  engineer  in  moving  the  engine,  or  of  Marshall,  a  switch- 
man, in  giving  signals.  Section  eight  of  the  Act  under  which  this  ac- 
tion is  brought  is  as  follows:  "That  any  employe  of  any  such  common 
carrier  who  may  be  injured  by  any  locomotive^  car  or  train  in  use  con- 
trary to  the  provisions  of  this  Act,  shall  not  be  deemed  thereby  to  have 
assumed  the  risk  thereby  occasioned,  although  continuing  in  the  em- 
ployment of  such  carrier  after  the  unlawful  use  of  such  locomotive, 
car  or  train  had  been  brought  to  his  knowledge."  3  U.  S.  Co.  Stats., 
3176.  This  Act  was  afterwards  amended  by  Congress,  making  it  ap- 
plicable to  common  carriers  in  the  Territory  of  Arizona.  It  was  ad- 
mitted on  the  trial  that  in  Arizona,  where  plaintiff  was  injured,  the 
common-law  doctrine  of  fellow  servants  obtains,  except  as  modified  by 
article  2767  Revised  Statutes  of  that  Territory,  which  is  as  follows: 
"Every  corporation  doing  business  in  the  Territory  of  Arizona  shall  be 
liable  for  all  damages  done  to  any  employe  in  consequence  of  any  neg- 
ligence of  its  agents  or  employes  to  any  person  sustaining  such  dam- 
age, provided  such  corporation  has  had  previous  notice  of  the  incompe- 
tency, carelessness  or  negligence  of  such  agent  or  employe." 

The  fellow-servant  doctrine,  which  obtains  at  common  law,  was 
grafted  by  the  courts  upon  the  principle  of  "assumed  risk,"  upon 
which  stock  its  growth  was  so  balefully  luxuriant  that  the  pruning 
knife  was  applied  by  the  Legislature  in  most  jurisdictions  where  it 
prevailed.  In  Farwell  v.  Boston  &  W.  Ry.  Co.,  4  Met.,  57,  from  which 
may  be  dated  the  origin  of  the  fellow-servant  doctrine,  it  is  said  by 
Chief  Justice  Shaw:  "The  general  rule,  resulting  from  considerations 
of  justice  as  well  as  policy,  is  that  he  who  engages  in  the  employment 
of  another  for  the  performance  of  specified  duties  and  services,  for 
compensation,  takes  upon  himself  the  natural  and  ordinary  risks  and 
perils  incident  to  the  performance  of  such  services,  and,  in  legal  pre- 
sumption, the  compensation  is  adjusted  accordingly.  And  we  are  not 
aware  of  any  principle  which  should  except  the  perils  arising  from  the 
carelessness  and  negligence  of  those  who  are  in  the  same  employment." 
If,  then,  the  plaintifl!  can  not,  under  the  statute  quoted,  be  deemed  to 
have  assumed  the  risk  of  the  negligence  of  his  fellow  servants  in  oper- 
ating "cars  not  equipped  sufficiently"  with  automatic  couplers,  we  need 
not  notice  the  statute  of  Arizona,  which  breaks  to  the  hope  of  a  rail- 
way employe  the  promise  it  contains  before  it  reaches  his  ear. 

The  assignment  under  consideration  is  predicated  upon  the  assump- 
tion that  either  one  or  both  of  plaintiff's  fellow  servants  were  guilty 
of  the  negligence  which  proximately  caused  his  injury.  The  use  of  the 
word  "fellow  servant"  in  connection  with  the  evidence  implies  that 
each  of  them  was  engaged  with  him  in  the  purpose,  common  to  them 
all,  of  coupling  and  uncoupling  the  cars,  the  engineer  operating  his  en- 
gine and  the  switchman  giving  signals  in  furtherance  of  the  work  in 
which  they  were  all  engaged.  If,  then,  the  cars  were  not  sufficiently 
equipped  with  automatic  couplers  in  accordance  with  the  Act  of  Con- 
gress, as  was  found  by  the  jury,  it  is  a  logical  sequence  that  plaintiff's 
injury,  though  caused  by  the  negligence  of  a  fellow  servant,  was  from 
a  risk  which,  as  a  matter  of  law,  he  did  not  assume. 

As  before  intimated,  the  purpose  of  the  "Safety  Appliance  Act"  is 
to  relieve  the  employe  of  the  danger  of  going  between  th^  ends  of  cars 
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to  couple  or  uncouple  them.  If  they  are  not  moving  when  he  goes  be- 
tween them,  nor  moved  while  he  is  there,  no  danger  is  incurred  by  him. 
The  danger  is  from  their  movement,  which  is  necessary  to  couple  them 
by  impact,  and  ofttimes  required  to  uncouple  them.  It  is  always  an 
employe  other  than  the  one  who  is  between  the  cars  who  moves  them. 
If,  in  doing  so,  he  is  negligent,  and  such  negligence  relieves  his  em- 
plo3'er  from  his  negligence  in  failing  to  comply  with  tlie  Act  of  Con- 
gress, and  visits  the  consequence  of  the  negligence  of  both  upon  the 
employe,  whom  the  Act  was  intended  to  protect,  then  such  legislation 
is  as  worthless  as  ^Hhe  stuff  that  dreams  are  made  of.''  See  Schlem- 
mer  v.  Buffalo,  E.,  etc.,  Ry.  Co.,  205  U.  S.,  8;  61  L.  Ed.,  682.  Even 
at  common  law,  where  the  harsh  fellow-servant  doctrine  applies  with 
undiminished  rigor,  the  concurrence  of  a  servant's  negligence  in  caus- 
ing an  injury  to  another  servant  does  not  absolve  the  master  from  his 
liability  for  its  consequences.  In  this  case  the  most  that  can  be  said 
of  the  negligence  of  plaintiff's  fellow  servants  is  that  it  simply  con- 
curred with  that  of  the  defendant  in  causing  the  injury  to  plaintiff. 

The  substance  of  the  eighth  and  ninth  special  instructions  requested 
by  defendant^  the  refusal  of  which  is  the  basis  of  the  eighth  and  ninth 
assignments,  is  comprehended  by  the  main  charge,  and  it  was  not 
error  to  refuse  to  give  either  of  them. 

9.  The  court  did  not  err  in  instructing  the  jury,  in  its  supple- 
mental charge,  that  if  it  believed  plaintiff  was  injured  by  reason  of  his 
disobedience  and  violation  of  defendant's  rules  introduced  in  evidence, 
and  that  if  such  violation  or  disobedience  was  negligence  on  his  part 
causing  or  contributing  to  cause  his  injury,  the  verdict  should  be  for 
defendant.  The  violation  or  disobedience  of  the  servant  of  his  mas- 
ter's rules  is  not  negligence  per  se;  but,  whether  negligence  vel  non,  is 
a  question  of  fact  for  the  jury.  San  Antonio  &  A.  P.  Ry.  v.  Connell, 
66  S.  W.  Rep.,  246 ;  Missouri,  K.  &  T.  Ry.  v.  Parrott,  96  S.  W.  Rep., 
950 ;  Galveston,  H.  &  S.  A.  Ry.  v.  Cherry,  98  S.  W.  Rep.,  901 ;  Galves- 
ton, H.  &  S.  A.  Ry.  V.  Still,  100  S.W.  Rep.,  179.  This  also  disposes 
of  the  eleventh  assignment  of  error. 

10.  The  twelfth  assignment  of  error  complains  that  the  verdict  is 
contrary  to  the  law  and  evidence,  because  the  evidence  shows  that  the 
defendant  had  used  ordinary  care  in  endeavoring  to  equip  its  cars  with 
reasonably  safe  appliances,  and  to  comply  with  "The  Safety  Appliance 
Act"  of  Congress,  and  if  there  was  any  defect  about  the  coupling  ap- 
paratus it  was  a  mere  temporary  one,  incident  to  the  best  appliance, 
and  could  not  have  been  discovered  by  reasonable  inspection.  While 
the  evidence  upon  this  issue  seems  to  us  barely  sufficient  to  prove  the 
alleged  negligence  of  defendant,  we  would  not  be  prepared  to  say  that, 
had  it  not  been  for  the  error  in  the  charge  indicated,  it  does  not  rea- 
sonably tend  to  support  the  verdict. 

11.  The  foregoing  conclusions  dispose  of  the  remaining  assign- 
ments of  error  adversely  to  appellant. 

On  account  of  the  error  in  giving  the  special  charge  complained  of 
by  the  fourth  assignment,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Westebn  Union  Telegraph  Company  v.  A.  P.  Gulick. 

Decided  December  4,  1907. 

Telegram — ^Delay — Conourring  Negligence. 

In  a  suit  against  a  telegraph  company  for  delay  in  transmitting  and 
delivering  a  message,  it  appeared  from  the  evidence  that  if  the  message  had 
been  properly  transmitted  it  could  have  been  promptiv  delivered,  but  during 
the  time  it  should  have  beeii  received  and  the  time  it  was  in  fact  received 
at  the  town  of  its  destination,  the  addressee  left  the  town,  thus  causing  still 
further  delay  in  the  actual  delivery  of  the  message;  held  that  the  defendant 
could  not  justify  its  negligent  failure  to  perform  its  duty  to  properly  transmit 
the  message  on  the  ground  that  some  other  cause  concurred  with  its  negligence 
in  producing  the  total  delay. 

Appeal  from  the  Fifty-Seventh  District  Court,  Bexar  County.  Tried 
below  before  Hon.  A.  W.  Seeligson. 

N.  L.  Lindsley,  Webb  &  Ooeth  and  Oeo.  H.  Fearons,  for  appellant. — 
If,  subsequent  to  the  original  negligent  act,  a  new  cause  intervenes,  of 
itself  sufficient  to  cause  the  misfortune,  the  former  must  be  considered 
too  remote;  especially  is  this  true  when  the  intervening  cause  was  not 
within  the  contemplation  of  tlie  parties  nor  reasonably  expected  to 
have  been  foreseen.  Scale  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  65  Texas,  278; 
Texas  &  Pac.  Ry.  Co.  v.  Bingham,  90  Texas,  223;  Cole  v.  German 
Sav.  &  L.  Soc,  63  L.  R.  A.,  416;  Brandon  v.  Gulf  City  Mfg.  Co.,  51 
Texas,  126;  Bryant  v.  Burge,  3  Texas  App.,  Civ.  Cases,  sec.  371. 

A*  telegram  sent  to  one  person  in  care  of  another  is  properly  deliv- 
ered to  the  person  in  whose  care  the  message  is  sent,  and  such  delivery 
terminates  the  liability  of  the  telegraph  company.  Western  TJ.  Tel. 
Co.  V.  Barefoot,  97  Texas,  159;  Western  TJ.  Tel.  Co.  v.  Young,  77 
Texas,  245;  Western  TJ.  Tel.  Co.  v.  Elliott,  7  Texas  Civ.  App.,  486; 
Western  TJ.  Tel.  Co.  v.  Terrell,  10  Texas  Civ.  App.,  62. 

When  it  appears  from  the  undisputed  evidence  that  an  injury  is  not 
the  proximate  cause  of  the  negligence  of  the  telegraph  company,  but 
that  such  injury  arose  from  causes  over  wliich  the  company  had  no 
control,  it  becomes  the  duty  of  the  court  to  direct  the  jury  to  return 
a  verdict  in  favor  of  the  telegraph  company.  Western  TJ.  Tel.  Co.  v. 
Andrews,  78  Texas,  305 ;  Western  TJ.  Tel.  Co.  v.  Birchfield,  38  S.  W. 
Rep.,  635 ;  Western  TJ.  Tel.  Co.  v.  Brisco,  47  N".  E.  Rep.,  473 ;  Gulf,  C. 
&  S.  F.  Ry.  Co.  V.  Rowland,  38  S.  W.  Rep.,  757;  Joyce  on  Elect.  Law, 
sec.  945,  816;  4  Am.  &  Eng.  Ency.,  pp.  25-29;  Western  TJ.  Tel.  Co.  v. 
Cooper  (Texas),  10  Am.  St.  Rep.,  773,  note  on  proximate  cause,  p. 
779 ;  36  Am.  St.  Rep.,  808-815. 

The  contract  of  a  telegraph  company  to  deliver  a  telegram  in  the 
care  of  a  certain  person  at  a  designated  town  is  fully  discharged  when 
the  telegram  is  delivered  to  such  a  person  at  such  place,  and  no  obliga- 
tion rests  upon  the  company  to  deliver  the  message  to  the  addressee 
who  may  be  absent  from  such  town  at  the  time  of  the  delivery  of  the 
message.  Western  TJ.  Tel.  Co.  v.  Swearingen,  95  Texas,  423;  Western 
TJ.  Tel.  Co.  V.  Ayers,  41  Texas  Civ.  App.,  627;  Gainey  v.  Western 
TJ.  Tel.  Co.,  48  S.  E.  Rep.,  653;  Western  TJ.  Tel.  Co.  v.  Taylor,  3 
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Texas  Civ.  App.,  310 ;  Western  U.  Tel.  Co.  v.  Mathews,  65  S.  W.  Bep., 

R.  L.  Ball  and  F.  J.  Kearfvl,  for  appellee. — The  court  did  not  err  in 
refusing  to  direct  a  verdict  in  favor  of  the  appellant,  because  the  evi- 
dence was  amply  sufficient  to  warrant  the  finding  that  the  negligence 
of  the  appellant  was  the  proximate  cause  of  the  failure  of  the  appellee 
to  attend  his  son's  deathbed  at  the  time  of  his  death.  Western  U.  Tel. 
Co.  V.  Finer,  9  Texas  Civ.  App.,  155,  writ  of  error  denied  by  Supreme 
Court;  Western  TJ.  Tel.  Co.  v.  De  Andrea,  100  S.  W.  Rep.,  977,  978; 
Lawrence  v.  Western  U.  Tel.  Co.,  95  S.  W.  Rep.,  27;  Western  U.  Tel. 
Co.  V.  Hamilton,  36  Texas  Civ.  App.,  300;  Loper  v.  Western  TJ.  Tel. 
Co.,  70  Texas,  689,  693,  694;  Erie  Tel.  Co.  v.  Grimes,  82  Texas,  89, 
95;  Western  U.  Tel.  Co.  v.  Shaw,  33  Texas  Civ.  App.,  395;  Western 
IT.  Tel.  Co.  V.  Hendricks,  68  S.  W.  Rep.,  720;  Western  TJ.  Tel.  Co.  v. 
Bryson,  61  S.  W.  Rep.,  548;  Gulf,  etc.,  Ry.  Co.  v.  Boyce,  87  S.  W. 
Rep.,  395,  397;  Ray  v.  Pecos,  etc.,  Ry.  Co.,  40  Texas  Civ.  App.,  99; 
International  &  G.  N.  Ry.  Co.  v.  Ormond,  64  Texas,  486,  489;  Gon- 
zales V.  City  of  Galveston,  84  Texas,  3. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  based  on  the 
negligence  of  appellant  in  failing  to  promptly  deliver  a  message  to  ap- 
pellee conveying  information  to  him  of  the  sickness  of  his  son.  The 
cause  was  tried  by  jury,  and  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee  for  $750. 

It  appears  from  the  evidence  that  a  telegram  was  delivered  by  Joe 
Gulick,  a  son  of  appellee,  to  appellant  in  San  Antonio,  Texas,  ad- 
dressed to  "A.  P.  Gulick,  care  of  Sim  Gulick,  Sarcoxie,  Missouri,*'  as 
follows:  *'Come  immediately.  Jess  is  sick.  Doctor  went  out  this 
evening."  Jess  was  a  son  of  appellee,  who  was  very  sick  with  pneu- 
monia near  San  Antonio,  where  appellee  lived.  Appellee  was  at  the 
time  on  a  visit  to  Sim  Gulick,  a  brother,  and  other  relatives  in  Mis- 
souri. The  message  to  appellee  was  delivered  to  appellant  about  1 
o'clock  p.  m.  on  Sunday,  January  3,  1906,  but  was  not  delivered  to 
Sim  Gulick,  who  lived  in  Sarcoxie,  not  more  than  three  or  four  blocks 
from  appellant's  office,  imtil  3 :45  p.  m.  on  January  4,  1906,  more  than 
twenty-six  hours  after  it  was  delivered  to  appellant  in  San  Antonio. 
It  was  shown  that  the  message  should  have  been  delivered  in  about 
one  hour.  It  did  not  reach  the  office  of  appellant  in  Sarcoxie  until 
8 :50  a.  m.,  January  4th,  over  nineteen  hours  after  it  had  been  received 
at  San  Antonio,  and  then  was  not  delivered  for  nearly  seven  hours,  al- 
though Sim  Gulick  lived  in  five  minutes  walk  of  the  office,  and  was 
at  home  most  of  the  day.  If  the  message  had  been  delivered  to  Sim 
Gulick  on  the  afternoon  of  January  3,  1906,  he  would  have  conveyed 
its  contents  to  A.  P.  Gulick  by  telephone,  as  he  had  arranged  to  con- 
vey any '  telegraphic  messages  to  him  during  his  absence  from  Sar- 
coxie. If  the  message  had  been  delivered  on  January  3d,  appellee 
would  have  reached  the  bedside  of  his  son  on  Tuesday,  and  would  have 
been  with  him  for  at  least  thirty-six  hours  before  his  death,  which  oc- 
curred at  midnight  on  January  6,  1906.  If  the  message  had  been  de- 
livered on  January  4th  to  Sim  Gulick,  at  any  time  before  2  o'clock 
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p.  m.^  it  would  have  reached  appellee  at  snch  time  that  he  could  have 
left  at  8  p.  m.;  and  have  reached  San  Antonio  at  11  p.  m.  on  January 
5th,  at  least  twenty-four  hours  before  his  son  died.  Appellee,  at  2 :30 
p.  m.  on  January  4th,  called  at  the  telephone  office,  at  the  place  where 
he  had  arranged  for  his  brother  to  communicate  with  him,  and,  finding 
that  there  had  been  ho  call  for  him,  went  to  a  point  twelve  or  fifteen 
miles  further  from  Sarcoxie,  which  could  not  be  reached,  on  account  of 
the  telephone  being  out  of  order  at  the  latter  place,  and  appellee  did 
not  learn  about  the  telegram  until  4  or  5  o'clock  p.  m.  on  January  5th, 
when  he  returned  to  the  first  place  mentioned.  After  getting  the  mes- 
sage he  returned  at  once  to  Sarcoxie  and  took  the. first  train  for  San 
Antonio,  arriving  there  about  11  o'clock  a.  m.  on  January  7th,  about 
12  hours  after  the  death  of  his  son.  Appellee  failed  to  reach  the  bed- 
side of  his  son  before  his  death  on  account  of  the  negligence  of  appel- 
lant in  failing  to  deliver  the  telegram  on  the  afternoon  of  January  3d, 
or  up  to  2  o'clock  p.  m.  on  January  4th. 

It  follows  from  the  foregoing  conclusions  of  fact  that  the  court  did 
not  err  in  refusing  to  instruct  a  verdict  for  appellant,  as  contended  in 
the  first,  second,  third  and  fourth  assignments  of  error.  There  is  no 
force  in  the  contention  that  the  negligence  of  appellant  was  not  the  di- 
rect, proximate  cause  of  the  failure  of  appellee  to  reach  the  bedside  of 
his  son,  and  it  can  not  avoid  the  results  of  its  gross  negligence  by  the 
plea  that  appellee  could  not  be  reached  by  telephone  when  the  message 
was  delivered,  more  than  twenty-four  hours  after  it  should  have  been 
delivered.  If  appellant  had  performed  its  duty  appellee  could  have 
been  reached,  and  it  is  directly  responsible  for  appellee  not  being  at  the 
bedside  of  his  dying  son.  No  excuse  is  shown  for  the  long  delay  in 
sending  the  message  to  Sarcoxie,  and  adequate  efforts  were  not  made 
to  deliver  it  after  it  reached  that  point,  and  such  negligence  can  not 
be  excused  by  the  fact  that  appellee  was  not  accessible  when  Sim  Gulick 
called  at  the  office  and  got  the  message  at  3:45  p.  m.  on  January  4th. 
He  was  deprived  of  the  consolation  of  being  with  his  son  at  least 
thirty-six  hours  longer  that  he  could  have  been  with  him  had  he  left 
Sarcoxie  on  the  night  of  January  4th,  and  appellant  was  directly  re- 
sponsible for  that  deprivation,  if  nothing  more.  The  failure  to 
promptly  deliver  the  telegram  was  the  proximate  cause  of  appellee 
being  unable  to  reach  San  Antonio  until  after  the  death  of  his  son. 
Appellant's  negligence  actively  aided  and  concurred  in  producing  the 
result,  and,  in  fact,  the  failure  to  reach  San  Antonio  would  not  have 
occurred  save  for  appellant's  negligence.  "An  act  may  be  a  proximate 
cause  without  being  the  sole  cause,  the  only  requirement  being  that  it 
is  a  concurring  cause  such  as  aided  in  producing  the  injuries."  Ship- 
pers' Compress  Co.  v.  Davidson,  35  Texas  Civ.  App.,  558;  Ray  v. 
Pecos,  etc..  By.,  40  Texas  Civ.  App.,  99.  As  quoted  in  the  Davidson 
case  from  an  Indiana  case:  "Intervening  agencies  sometimes  interrupt 
the  current  of  responsible  connection  between  negligent  acts*  and  in- 
juries, but  as  a  rule  the  agencies,  in  order  to  accomplish  such  result, 
must  entirely  supersede  the  original  culpable  act,  and  be  in  themselves 
responsible  for  the  injury,  and  must  be  of  such  a  character  that  they 
could  not  have  been  foreseen  or  anticipated  by  the  wrongdoer.  If  it 
required  both  agencies  to  produce  the  result,  or  if  both  contributed 
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thereto  as  concurrent  forces,  the  presence  and  assistance  of  one  does 
not  exculpate  tlie  other,  because  it  would  still  be  tlie  efficient  cause  of 
the  injury/'  The  negligence  of  appellant  was  tlie  efficient,  moving 
cause  of  appellee's  injury,  and  it  can  not  justify  its  inexcusable  failure 
to  perform  its  duty  on  the  ground  that  some  other  cause  may  have  con- 
curred with  its  negligence  in  producing  the  result.  If  that  negligence 
deprived  appellee  of  the  consolation  of  being  with  his  son  for  twelve  or 
twenty-four  hours,  it  was  liable,  even  though  appellee  might,  had  the 
telephone  been  in  order,  have  reached  his  son  a  while  before  his  death. 
Western  U.  Tel.  Co.  v.  De  Andrea  (Texas  Civ.  App.),  100  S.  W.  Rep., 
977. 

It  is  clear  from  the  testimony  that,  if  appellee  could  have  been 
reached  by  telephone,  he  could  not  have  reached  Sarcoxie,  being  thirty 
miles  distant,  in  time  to  have  taken  any  train  earlier  than  the  one  on 
the  morning  of  January  5th,  and  that  he  could  not  then  have  reached 
the  bedside  of  his  son  until  about  twelve  hours  before  his  death.  But 
for  the  negligence  of  appellant,  however,  he  would  not  have  been  that 
far  distant,  but  would  have  been  easily  accessible  by  telephone,  and 
would  have  gone  to  his  son  on  the  niglit  of  January  3d,  the  morning 
of  January  4th,  or,  at  the  furthest,  on  tlie  night  of  January  4th.  Such 
being  the  state  of  the  evidence,  the  court  did  not  err  in  refusing  to 
submit  the  question  of  appellee's  absence  from  the  town  of  Sarcoxie  as 
the  proximate  cause  of  his  inability  to  reach  the  bedside  of  his  son,  as 
requested  by  appellant. 

Appellant's  negligence  consisted  in  its  failure  to  deliver  the  message 
to  Sim  Gulick,  who  lived  in  Sarcoxie,  and  the  court  very  properly  re- 
fused to  instruct  the  jury  about  appellant  not  being  required  to  deliver 
the  message  outside  the  town.  No  one  is  complaining  because  appel- 
lant did  not  know  that  appellee  was  not  in  the  town,  nor  that  the  mes- 
sage was  not  delivered  outside  the  town,  but  the  complaint  is  of  \U 
conduct  in  taking  about  the  same  time  in  delivering  a  telegraphic 
message  as  it  would  have  taken  for  the  message  to  have  gone  by  mail 
under  favorable  circumstances.  The  court  also  properly  refused  to  in- 
struct the  jury  that  appellant's  negligence  would  be  excused  by  the  fact 
that,  if  appellee  had  been  accessible  when  the  message  was  hunted  up 
by  Sim  Gulick,  he  might  have  reached  the  bedside  of  his  son  before 
his  decease.  The  negligence  of  appellant  brought  about  the  circum- 
stances that  rendered  appellee  inaccessible,  and  it  would  be  a  singular 
conception  of  justice  that  would  excuse  negligence  by  reason  of  circum- 
stances produced  by  such  negligence. 

What  has  been  herein  written  disposes  of  all  the  assignments  of  er- 
ror, and  the  judgment  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 
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First  State  Bank  op  Bavenna  v.  J.  C.  Baenett. 

Decided  December  5,  1907. 

1. — Sale  or  Bailment. 

Cotton  seed,  which  by  agreement  between  the  owner  and  one  ginning  the 
cotton  for  him,  ia  not  delivered  specifically  to  the  owner,  but  passed  to  the 
ginner's  warehouse  and  commingled  with  that  of  other  owners  of  cotton  ginned 
under  arrangement  by  which  each  is  to  receive  from  the  general  store  the 
quantity  and  qualitv  of  seed,  but  not  the  specific  seed,  going  into  it  from  his 
cotton,  is  not  thereby  sold  by  the  owner  to  the  ginner,  but  merely  made  the 
subject  of  bailment. 

8. — Same. 

The  test  whether  the  commingling  of  the  property  of  various  owners 
in  a  warehouse  in  case  of  grain  and  other  commodities,  constitutes  a  sale 
or  only  a  bailment  to  the  warehouseman,  is  in  the  answer  to  the  further 
question  whether  the  warehouseman  is  given  the  right  to  sell  it  and  account 
to  the  owner  for  the  value,  or  the  owner  has  the  right  to  demand  the  redelivery 
of  specific  property  of  the  quantity  and  value  he  furnished. 


8. — Same — ^Xortgage. 

A  mortgage  by  a  warehouseman  of  cotton  seed  owned  and  that  to  be 
purchased  by  him  conveyed  no  right  to  such  as  was  merely  deposited  with  him 
as  bailee  though  the  owner  permitted  it  to  be  confused  with  that  of  others 
and  of  the  bailee  in  the  lattcr's  warehouse  so  as  to  render  identification 
of  the  specific  seed  deposited  impossible. 

4. — ConTertlon — Damage — Off-set. 

One  liable  for  the  conversion  of  property  can  not  off-set  the  damages 
by  his  payment  of  a  debt  of  the  injured  person  for  which  the  property  was 
in   no   way   bound. 

Appeal  from  the  County  Court  of  Fannin  County.  Tried  below  be- 
fore Hon.  H.  A.  Cunningham. 

McOrady  &  McMahon,  for  appellant. — Plaintiflf  having  bought  of 
B.  L.  Barnett  the  seed  in  controversy,  and  paid  for  same  by  crediting 
the  amount  on  a  pre-existing  debt,  is  not  a  bona  fide  purchaser,  nor 
entitled  to  hold  the  seed  as  against  a  prior  unrecorded  mortgage  there- 
on executed  by  R.  L.  Barnett  to  defendant.  Overstreet  v.  Manning,  67 
Texas,  657;  McKamey  v.  Thorp,  61  Texas,  643. 

Plaintiflf  having  consented  for  the  seed  of  his  cotton  to  be  mingled 
with  seed  of  R.  L.  Barnett  beyond  identification,  with  the  understand- 
ing that  he  was  not  to  receive  back  either  his  identical  seed  nor  exact 
quantity,  but  was  to  be  merely  paid  in  seed  generally  of  approximately 
the  same  quantity,  and  having  consented  for  R.  L.  Barnett  to  use  the 
seed  and  pay  back  in  seed  generally,  the  title  to  seed  from  plaintiff's 
cotton  passed  to  R.  L.  Barnett,  and  left  plaintiff  a  mere  unsecured 
creditor  of  R.  L.  Barnett,  especially  where  there  was  no  means  of  as- 
certaining with  any  certainty  the  amount  of  seed  plaintiflf  had  in  the 
seed  of  R.  L.  Barnett  still  on  hand.  Bretz  v.  Diehl  (Pa.),  2  Am.  St., 
706;  Chase  v.  Washburn  (Ohio),  59  A.  D.,  623;  Hurd  v.  West,  7 
Cow.,  752;  Smith  v.  Clark,  21  Wend.,  83;  34  A.  D.,  213;  Woodward  v. 
Semans  (Ind.),  21  Am.  St.,  225;  Hall  v.  Pillsbury  (Minn.),  19  Am. 
St.,  209. 
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E.  L.  Agnew,  for  appellee. 

HODGES,  Associate  Justice. — The  appellee  sued  appellant  in  the 
County  Court  of  Fannin  County  for  damages  for  conversion  of  a  car- 
load of  cotton  seed  of  about  55,000  pounds,  which  appellee  claimed  to 
own.  Appellant  answered  by  general  denial,  and  specially  pleaded  and 
relied  upon  the  following  facte:  that  on  December  5,  1906,  one  R.  L. 
Bamett  was  engaged  in  business  at  Ravenna,  in  ginning  cotton  and 
buying  cotton  seed,  and  was  indebted  to  the  appellant,  who  was  fur- 
nishing him  money  with  which  to  make  these  purchases;  that  said  in- 
debtedness was  in  the  form  of  over-drafte  as  the  result  of  checks  drawn 
by  said  R.  L.  Bamett  on  the  appellant  bank ;  and  that  on  the  day  above 
mentioned  said  Bamett  executed  to  the  appellant  an  instrument  in 
writing,  mortgaging  to  it  all  the  cotton,  seed,  wood,  bagging  and  ties, 
and  other  personal  property  connected  with  his  ginning  business,  and 
'^all  this  sort  of  property  said  Bamett  might  purchase  in  the  future 
till  his  bank  account  with  said  bank  was  fully  paid,  in  consideration  of 
the  advances  made  and  that  might  be  made  by  said  bank  for  purchase 
money;  and  all  sales  of  cotton  and  cotton  seed  should  be  made  by  and 
through  said  bank.'*  This  instrument,  in  connection  with  a  verbal 
agreement  between  said  Bamett  and  the  bank,  is  claimed  to  be  a  mort- 
gage upon  the  seed  in  question.  Prior  to  January  12,  1907,  appellant 
had  exhausted  all  other  security  it  had,  leaving  said  R.  L.  Bamett  still 
owing  it  over  $600  for  money  so  advanced ;  and  on  that  day,  by  virtue 
of  its  mortgage,  took  possession  of  and  sold  the  seed  in  question,  and 
applied  the  proceeds  on  the  debt,  but  that  said  proceeds  were  insuffi- 
cient to  pay  off  and  satisfy,  said  debt.  It  further  alleged  that  if  the 
appellee  had  any  right  to  the  seed  it  was  subsequent  and  inferior  to 
the  appellant's  rights  and  liens;  and  that  if  appellee  ever  owned  any 
part  of  such  seed  he  had  knowingly  commingled  the  same  with  R.  L. 
Bamett's  seed,  at  the  tatter's  gin  and  in  his  possession,  so  that  the  same 
became  the  property  of  R.  L.  Bamett,  and  the  appellant's  lien  attached 
thereto.  Trial  was  had  before  the  court  without  a  jury,  which  resulted 
in  a  judgment  in  favor  of  the  appellee  for  the  sum  of  $339.50.  From 
this  judgment  appellant  prosecutes  this  appeal. 

The  court  filed  findings  of  fact  and  conclusions  of  law,  which,  we 
think,  are  fully  sustained  by  the  evidence.  The  findings  of  fact  are 
substantially  these:  During  the  season  of  1906-07  R.  L.  Barnett  was 
the  sole  owner  of  and  operated  a  gin  at  Ravenna,  in  Fannin  County, 
Texas,  for  the  purpose  of  ginning  cotton  for  the  public.  He  charged, 
as  compensation  for  ginning,  40  cente  per  hundred  pounds  for  each 
100  pounds  of  lint  produced,  and  gave  his  customers  all  of  the  seed 
out  of  the  cotton  ginned,  allowing  64  pounds  of  cotton  seed  to  every 
100  pounds  of  seed  cotton.  As  the  cotton  was  ginned  the  seed,  if  the 
owner  desired,  were  caught  as  they  came  from  the  gin,  and  delivered  to 
the  owner;  but  generally  the  seed  were  run  from  the  gin  into  a  large 
seed  house,  and  the  customers  were  given  seed  out  of  this  house  at  the 
rate  above  mentioned.  J.  C.  Bamett,  the  appellee,  was  a  patron  of 
that  gin  during  that  season,  and  had  from  54  to  56  bales  of  cotton 
ginned,  all  of  the  seed  being  run  into  the  seed  house.  A  bale  of  lint 
cotton  was  produced  from  about  1,700  pounds  of  seed  cotton.    On  the 
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8th  day  of  January,  1907,  J.  C.  Bamett  and  R.  L.  Bamett  had  a  set- 
tlement by  the  books  of  the  latter,  and  it  was  ascertained  that  J.  C. 
Barnett  was  due  from  R.  L.  Bamett  something  over  55,000  pounds  of 
seed.  J.  C.  Barnett  thereupon  engaged  R.  L.  Bamett  to  load  for  him 
that  much  seed  in  a  car  for  shipment;  in  pursuance  of  which  R.  L. 
Barnett  loaded  54,324  pounds  of  the  seed  into  a  car  for  J.  C.  Bamett, 
that  amount  being  all  that  the  car  would  hold,  and  notified  J.  C.  Bar- 
nett when  the  seed  was  loaded,  and  furnished  him  with  the  weigher's 
tickets  showing  that  that  amount  had  been  weighed  for  J.  C.  Bamett. 
The  latter  paid  R.  L.  Bamett  the  sum  of  $9.80,  the  expense  for  loading 
the  seed.  This  lot  of  seed  came  out  of  the  seed  house,  and  took  all 
that  was  in  the  house  except  40  or  50  bushels.  After  the  car  was 
loaded,  on  January  12,  1907,  C.  F.  Christensen,  cashier  of  the  appel- 
lant bank,  without  the  knowledge  or  consent  of  J.  C.  Bamett,  took 
charge  of  the  car  of  seed,  shipped  the  same  to  Denison,  Texas,  in  the 
name  of  the  appellant,  and  sold  the  same  to  an  oil  company  at  the 
rate  of  $12.50  per  ton,  the  oil  company  paying  the  freight  on  the  car. 
The  proceeds  of  this  sale  were  received  by  the  appellant  bank  and  ap- 
plied to  the  credit  of  a  claim  it  held  against  R.  L.  Barnett.  The  court 
finds  that  the  cash  market  value  of  this  lot  of  cotton  seed,  P.  0.  B.  cars 
at  Ravenna,  was  $12.50  per  ton.  Under  the  findings  of  the  court  it  is 
conclusively  shown  that  the  appellant  did  advance  money  to  R.  L.  Bar- 
nett, both  before  and  after  making  tlie  mortgage  alluded  to;  and  that, 
after  applying  the  proceeds  of  the  sale  of  the  seed  in  question,  there 
was  a  balance  still  due  to  the  appellant  from  R.  L.  Bamett  for  ad- 
vances made  to  him  under  its  contract.  The  facts  in  the  record  also 
show  the  execution  of  the  mortgage  relied  on  and  pleaded  by  the  ap- 
pellant as  its  authority  for  taking  possession  of  the  carload  of  seed. 
It  is  further  shown,  however,  that  this  instrument  was  never  filed  for 
registration,  and  that  the  appellee  had  no  actual  notice  of  its  existence 
prior  to  the  seizure  of  the  seed  by  appellant. 

Appellant  admits  the  seizure  and  conversion  of  the  load  of  seed,  and 
seeks  to  justify  its  course  of  conduct  in  so  doing  upon  its  rights  as  a 
mortgagee  of  R.  L.  Bamett's  property.  It  is  contended  by  the  appel- 
lant that  the  relation  of  the  two  Barnetts,  as  to  the  seed  in  controversy, 
was  merely  that  of  debtor  and  creditor;  that  in  permitting  his  cotton 
seed  to  be  run  into  a  house,  and  mingled  with  the  seed  of  R.  L.  Bar- 
nett and  other  parties,  and  agreeing  that  he  would  take  seed  therefrom 
at  64  pounds  for  each  100  pounds  of  seed  cotton,  J.  C.  Bamett  was 
simply  a  creditor  of  R.  L.  Bamett's  for  the  value  of  the  seed  thus  de- 
posited, and  not  a  bailor ;  that  all  the  seed  in  the  common  mass  became 
the  property  of  R.  L.  Barnett.  It  is  then  concluded  that  J.  C.  Bamett 
could  not  rely  upon  want  of  notice  of  the  appellant's  mortgage,  because 
when  he  received  the  seed  delivered  to  him  by  R.  L.  Bamett  he  ap- 
plied them  to  the  pa}Tnent  of  a  pre-existing  debt,  and  was  not  in  the 
attitude  of  bona  fide  purchaser  without  notice,  and  could  assert  no  such 
rights.  The  case  turns  upon  the  issue  of  whether  or  not  the  transac- 
tion between  the  Barnetts,  one  as  ginner  and  the  other  as  customer, 
was  a  sale  or  a  bailment.  If  the  relation  of  debtor  and  creditor  existed 
between  the  two  Barnetts  as  to  the  cotton  seed  which  had  been  depos- 
ited in  the  seed  house  of  R.  L.  Bamett,  then  there  must  have  been  a 
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sale  from  J.  C.  Barnett  to  H.  L.  Bamett.  If  there  was  a  sale,  what  was 
the  consideration^  and  when  did  it  occur?  As  the  evidence  conclusively 
shows,  the  consideration  for  what  S.  L.  Bamett  was  to  perform  about 
the  cotton — ginning  and  baling  it  for  market — was  40  cents  per  hun- 
dred pounds  of  lint,  to  be  paid  in  money;  where  he  furnished  bagging 
and  ties  he  charged  90  cents  per  bale  more.  Hence,  he  was  to  re- 
ceive no  part  of  the  cotton,  or  of  the  seed,  as  his  compensation  for  his 
services  or  attention.  The  customers  were  to  get  all  of  their  seed  back, 
as  weU  as  all  of  their  cotton.  This  was  the  understanding  under  which 
B.  L.  Bamett  received  and  ginned  the  cotton  of  the  appellee  and  that 
of  all  of  his  customers.  We  fail  to  see  any  of  the  elements  of  a  sale 
in  this  transaction;  on  the  contrary,  we  think  it  clear  that  it  was  one 
of  bailment.  The  fact  that  the  seed  from  appellee's  cotton  was  per- 
mitted by  him  to  be  run  into  a  seed  house,  and  there  commingled  with 
the  seed  of  other  parties,  so  that  it  was  impossible  for  the  identical 
seed  to  again  be  delivered  to  him,  did  not  convert  what  would  other- 
wise have  been  a  bailment  into  a  sale.  Potter  v.  Mt.  Vernon  Roller 
Mais  Co.,  73  S.  W.  Rep.,  1005 ;  Bretz  v.  Diehl,  2  Am.  St.  Rep.,  706 ; 
Lyon  V.  Lenon,  106  Ind.,  667;  Nelson  v.  Brown,  44  Iowa,  455;  Nel- 
son V.  Brown,  53  Iowa,  555;  Sexton  v.  Graham,  53  Iowa,  181;  Rice  v. 
Nixon,  97  Ind.,  97 ;  49  Am.  St.  Rep.,  430.  In  the  case  first  above  re- 
ferred to  it  is  said:  ''The  circumstances  that  the  identical  grain  is 
commingled  with  other  grain,  and  is  not  to  be  retumed  to  the  de- 
positor, but  a  like  quantity  of  the  same  kind  and  quality,  are  not  suffi- 
cient to  convert  the  contract  into  a  sale.^^  In  the  case  of  Bretz  v.  Diehl, 
supra,  one  of  those  cited  and  relied  on  by  the  appellant,  the  court  there 
quoted  approvingly  from  another  case  the  following  language:  "If 
the  dealer  has  the  right,  at  his  pleasure,  either  to  ship  and  sell  the 
same  on  his  own  account,  and  pay  the  market  price  on  demand,  or  re- 
tain and  redeliver  the  wheat,  or  other  wheat  in  place  of  it,  the  trans- 
action is  a  sale;  it  is  only  when  the  bailor  retains  the  right  from  the 
beginning,  to  elect  whether  he  will  demand  the  redelivery  of  his  prop- 
er^ or  other  of  like  quantity  and  grade,  that  the  contract  will  be  con- 
sidered one  of  bailment.  If  he  surrender  to  the  other  the  right  of 
election,  it  will  be  considered  a  sale  with  an  option  on  the  part  of  the 
purchaser  to  pay  either  in  money  or  property,  as  stipulated.  The  dis- 
tinction is:  Can  the  depositor,  by  his  contract,  compel  a  delivery  of 
wheat  whether  the  dealer  is  willing  or  not?  If  he  can,  the  transaction 
is  a  bailment;  if  the  dealer  has  the  option  to  pay  for  it  in  money  or 
other  wheat,  it  is  a  sale.'*  The  case  of  Nelson  v.  Brown,  supra,  in  ef- 
fect holds  that,  where  grain  in  an  elevator  is  mixed  in  a  common  mass 
with  that  of  other  owners,  and  of  a  like  kind  and  grade,  the  depositors 
become  tenants  in  common  of  the  mass,  according  to  the  quantity 
owned  by  each,  with  a  right  of  severance  at  any  time.  The  owner  of 
the  elevator  does  not  acquire  title  to  the  wheat  deposited  because  he 
may  ovm  a  portion  of  the  common  mass,  nor  because  the  wheat  in  the 
elevator  may  have  been  shipped  out  and  replaced  with  other  wheat. 
Let  us  then  apply  the  test  adopted  by  the  decisions  referred  to  for  de- 
termining whether  or  not  a  transaction  of  the  kind  here  involved  is  a 
sale  or  a  bailment — Could  J.  C.  Bamett  have  demanded  of  R.  L. 
Bamett  the  same  quantity  of  seed  of  like  kind  and  quality  as  that 
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deposited?  Undoubtedly  this  could  have  been  done.  The  fact  that 
64  pounds  per  hundred  pounds  of  seed  cotton  was  adopted  as  the 
quantity  that  eacli  customer  should  receive  does  not  alter  the  nature 
of  the  relations  of  these  parties.  This  was  evidently  done  as  a  con- 
venient mode  of  making  distribution  among  the  joint  owners  of 
the  common  mass.  That  E.  L.  Bamett  could  not  have  discharged 
his  obligation  to  any  of  his  customers  from  whom  he  received  seed 
in  the  usual  way  by  the  tender  of  their  value  in  money,  we  think 
admits  of  no  doubt.  This  transaction  being  a  bailment  and  not  a 
sale,  J.  C.  Barnett  was  not  affected  by  appellant's  mortgage. 

In  his  tliird  assignment  of  error  the  appellant  complains  of  that 
portion  of  the  court's  findings  of  fact  in  which  it  was  found  that 
tlie  market  value  of  the  seed  in  controversy  was  $12.50  per  ton 
f.  0.  b.  the  cars  at  Bavenna.  We  think  the  evidence  fully  justified 
the  finding  made  by  the  court. 

The  third  assignment  of  error  charges  that  the  judgment  is  ex- 
cessive, and  claims  that  the  court  should  have  deducted  $39.00 
from  the  sum  awarded  to  the  appellee.  This  contention  is  based  upon 
the  testimony  adduced  on  the  trial,  to  the  effect  that  in  the  settle- 
ment between  the  two  Bametts,  J.  C.  Bamett  assumed  the  payment 
of  that  sum  owed  by  R.  L.  Bamett,  at  that  time,  to  the  oil  mill 
that  purchased  the  seed  from  the  appellant;  that  at  the  time  the 
seed  were  sold  J.  C.  Barnett  had  not  paid  this  amount  as  he  had 
agreed,  and  the  oil  mill,  in  its  settlement  with  the  appellant,  de- 
ducted that  amount  from  the  purchase  price  of  the  carload  of  seed, 
and  applied  the  sum  so  deducted  to  the  payment  of  this  assumed 
debt.  It  is  true  this  was  J.  C.  Barnett's  debt,  and  was  paid  in 
this  manner  by  the  appellant;  but  the  appellant  was  under  no  com- 
pulsion to  pay  it,  and  the  payment  thus  made  by  it  was  purely  vol- 
untary. We  do  not  understand  the  rule  measuring  damages  for 
conversion  of  property,  to  go  so  far  as  to  allow  the  wrong-doer  the 
liberty  of  paying  the  debts  of  the  injured  party,  for  which  the 
property  converted  is  in  no  way  liable;  and  when  called  upon  to 
make  recompense  in  damages  for  the  value  of  the  property,  to  offset 
this  claim  with  the  amounts  so  paid.  Such  a  rule  would  license 
the  strong  to  oppress  the  weak,  and  would  destroy  one  of  the  funda- 
mental purposes  for  which  courts  of  justice   are  founded. 

We  are  therefore  of  the  opinion  that  there  was  no  error  in  the 
judgment  of  the  court  below,  and  it  is  accordingly  so  ordered. 

Affirmed. 


Fort  Worth  &  Denver  City  Railway  Company  y.  C.  C.  Walkkb. 

Decided  December  6,  1907. 


1 . — DepositionB — ^Evidence — ^Argument. 

It  was  improper  to  permit  the  introduction  of  the  endorsement  on  the 
envelope  of  a  deposition  showing  that  it  was  returned  into  court  by  defendant's 
claim  agent  and  comment  thereon  by  plaintiff's  counsel,  but  under  the  cir- 
cumstances it  is  here  held  not  ground  for  reversal. 
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2. — ^Passenger — ^Exposure  to  Weather — ^Pleading  Eyidence. 

The  condition  of  the  weather  at  the  time  a  train  was  wrecked,  though 
damages  from  exposure  thereto  were  not  claimed  in  the  pleading,  may  oe 
shown  to  explain  the  conduct  and  movements  of  the  injured  passenger,  when 
limited  by  instructions  to  that  purpose. 

8. — ^Leading  Qnestioii. 

Asking  a  witness  whether  any  one  called  his  attention  to  the  high 
speed  of  the  train  was  not  leading. 

4. — Charge— Omission  and  Bequest — Contributory  Hegligence. 

The  omission  to  submit  by  the  charge  the  issue  of  contributory  negligence, 
when  it  arises  only  on  a  particular  phase  of  the  evidence,  is  not  error  in  the 
absence  of  a  requested   instruction. 

5. — ^Demurrer — ^Harmless  Error. 

Failure  to  sustain  defendant's  exceptions  to  allegations  presenting  an 
issue  on  which  the  verdict  was  in  defendant's  favor  is  not  ground  for  re- 
versal. 

« 

6. — Charge— Beqnested  Instmetioni. 

Where  the  charge  authorized  a  verdict  for  plaintiflf  only  on  finding  de- 
fendant negligent  it  was  not  error  to  refuse  one  to  find  for  defendant  if  it 
was  not  negligent. 

7. — ^Damages — Hnrting. 

Reasonable  expenses  for  nursing  may  be  recovered  as  an  element  of  dam- 
ages for  injurv  to  the  person  though  the  services  in  nursing  were  rendered 
by  relatives  of  plaintiff  who  did  not  ask  nor  receive  compensation. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

J.  M.  Chambers  and  Spoonts,  Thompson  &  Barwise,  for  appellant. 
— The  deposition  not  being  suppressed,  the  testimony  of  the  witness 
should  not  have  been  in  this  way  discredited  and  prejudiced  in  the 
mind  of  the  jury,  and  it  was  hence  reversible  error  to  permit  ap- 
pellee over  appellant's  objection  to  introduce  evidence  to  show  that 
the  deposition  had  been  returned  by  appellant's  claim  agent,  or  to 
comment  thereon.  Blum  v.  Jones,  86  Texas,  495;  Gulf,  C.  &  S.  F. 
Rv.  Co.  V.  Butcher,  83  Texas,  309;  Chicago,  R.  I.  &  T.  Ry.  Co. 
v.^Long,  26  Texas  Civ.  App.,  601;  Texas  &  P.  R.  Co.  v.  Edins,  35 
S.  W.  Rep.,  953;  Hord  v.  Gulf,  C.  &  S.  P.  Ry.  Co.,  33  Texas  Civ. 
App.,  163. 

There  being  no  pleading  on  the  part  of  appellee  seeking  to  re- 
cover damages  on  account  of  the  suffering  that  his  wife  sustained 
because  of  being  exposed  to  the  weather  as  a  result  of  the  wreck, 
that  the  weather  was  cold,  and  that  she  was  exposed  thereto,  should 
have  been  excluded  from  the  jury.  Western  TJ.  Tel.  Co.  v.  Turner, 
9   Texas  Ct.   Rep.,  111. 

A  question  put  in  the  affirmative  form  such  as  "did  you,"  etc., 
suggests  a  negative  answer.  Very  high  authorities  hold  that  such  a 
question  is  leading.  (Hardtke  v.  State,  67  Wis.,  552;  Dudley  v. 
Elkins,  39  N.  H.,  78;  United  States  v.  Angell,  11  Fed.  Rep.,  34; 
Lawder  v.  Lawder,  5  Ir.   C.   L.,  27.) 

Under  Revised  Statutes,  art.  1316  (Acts  of  1903,  p.  65),  re- 
quiring the  trial  court  to  "deliver  a  written  charge  to  the  jury  on 


88  Texas  Civil  Appeals  Reports,  Vol.  48.       [December, 

the  law  of  the  case"  it  was  the  duty  of  the  trial  court  to  have  pre- 
pared and  to  have  given  to  the  jury  a  proper  charge  on  the  issue 
of  contributory  negligence.  The  appellant^s  pleading  raised  the  issue 
and  the  testimony  required  its  submission.  Wallace  v.  Shapard, 
15  Texas  Ct.  Bep.,  736;  San  Antonio  &  A.  P.  Ey.  Co.  v.  Votaw, 
10  Texas  Ct.  Sep.,  632;  San  Antonio  &  A.  P.  Ey.  Co.  v.  Hahl,  11 
Texas  Ct.  Eep.,  319;  Barton  v..  Gray,  57  Mich.,  631;  New  York 
Building  Assn.  v.  Barnes,  39   Neb.,  834. 

It  was  the  duty  of  the  court,  when  requested,  to  have  charged 
the  jury  affirmatively  that  unless  they  believed  that  the  derailment 
was  the  result  of  negligence  on  the  part  of  the  defendant  or  its 
employes  that  then  they  should  find  in  favor  of  the  appellant. 
Texas  &  P.  Ey.  Co.  v.  Dawson,  9  Texas  Ct.  Eep.,  63;  Missouri,  K. 
&  T.  Ey.  Co.  v.  Cardena,  22  Texas  Civ.  App.,  300;  Missouri,  K. 
&  T.  Ey.  Co.  v.  McGlamory,  89  Texas,  635;  Harris  v.  Harwell,  6 
Texas  Ct.  Eep.,  518;  Missouri,  K.  &  T.  Ey.  v.  Carter,  95  Texas,  461; 
Galveston,  H.  &  S.  A.  Ey.  Co.  v.  Washington,  94  Texas,  510. 

R.  L.  Carloch  and  W,  P,  McLean,  for  appellee. — ^In  this  case  the 
facts  were  practically  undisputed  that  the  plaintiffs  wife,  while  a 
passenger  on  board  defendant's  train,  was  in  a  wreck,  and  sustained 
injuries  as  a  result  of  the  bad  condition  of  the  defendant's  track 
and  roadbed  and  particularly  on  account  of  the  rotten  ties  therein, 
and  no  other  judgment  than  one  of  liability  could  properly  have 
been  rendered  in  the  case.  Beeks  v.  Odom,  70  Texas,  184;  Mexican 
Central  Ey.  Co.  v.  Lauricella,  87  Texas,  279;  Houston  Electric  Ey. 
Co.  V.  Elvis,  31  Texas  Civ.  App.,  280;  Galveston,  H.  &  S.  A.  Ey. 
Co.  V.  Delahunty,  63  Texas,  212;  International  &  G.  N.  Ey.  v. 
Thompson,  34  Texas  Civ.  App.,  71;  Gulf,  C.  &  S.  P.  Ey.  v. 
Killebrew,  20  S.  W.  Eep.,  1005;  Gulf,  C.  &  S.  P.  Ey.  v.  Smith, 
74  Texas,  279;  Baldwin  v.  Eoberts,  13  Texas  Civ.  App.,  664;  North 
Texas  T.  Co.  v.  Lewis,  83  S.  W.  Eep.,  895. 

The  question  was  not  leading  in  that  it  suggested  any  particular 
answer.  Northern  Texas  Trac.  Co.  v.  Lewis,  83  S.  W.  Eep.,  894; 
International  &  G.  N.  Ey.  v.  Collins,  33  Texas  Civ.  App.,  61; 
St.  Louis  S.  W.  Ey.  v.  Lowe,  17  Texas  Ct.  Eep.,  266. 

If  it  was  proper,  under  the  evidence,  to  submit  the  issue  of  con- 
tributory negligence,  the  error  was  one  of  omission,  and  not  cause 
for  reversal  in  the  absence  of  a  requested  charge  thereon.  San 
Antonio  &  A.  P.  Ey.  Co.  v.  Votaw,  81  S.  W.  Eep.,  130. 

This  decision  construes  the  statute  in  question  and  writ  of  error 
was  refused  by  the  Supreme  Court.  (See  82  S.  W.  Eep.,  index  of 
cases.)  San  Antonio  &  A.  P.  Ey.  Co.  v.  Hahl,  83  S.  W.  Eep.,  28; 
Wallace  &  Cave  v.  Shapard,  15  Texas  Ct.  Eep.,  736;  Eobinson  v. 
Varnell,  16  Texas,  387;  Cockrill  v.  Cox,  65  Texas,  675;  Texas  & 
Pac.  Ey.  V.  Gay,  86  Texas,  609;  Glasscock  v.  Hughes,  55  Texas, 
461;  Dwyer  v.   Continental   Insurance   Co.,   57   Texas,   181. 

The  fact  that  nursing  services  were  rendered  necessary  by  the 
negligence  of  the  defendant,  even  if  meant  as  a  gratuity  by  Mrs. 
Bryson  to  her  daughter,  would  not  exempt  defendant,  who  had 
n^ligently  and  through  its  own  wrong  brought  about  the  necessity 
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for  the  rendition  of  such  services.  Varnham  v.  City  of  Council 
Bluffs,  52  Iowa,  61)8;  Watson  on  Personal  Injuriies,  sees.  539-541; 
Pennsylvania  Co.  v.  Marion,  104  Indiana,  239;  Ft.  Worth  &  D.  C. 
By.  Co.  V.  Kennedy,  12  Texas  Civ.  App.,  654;  Missouri,  K.  &  T. 
By.  V.  Holman,  15  Texas  Civ.  App.,  16;  International  &  G.  N. 
By.  V.  Haddox,  36  Texas  Civ.  App.,  387;  Missouri  Pac.  Ry.  v.  Jar- 
rard,  65  Texas,  566;  Gulf,  C.  &  S.  F.  Ry.  v.  Younger,  90  Texas, 
301;  Crouse  v.  Chicago  &  N.  W.  Ry.  Co.,  78  N.  W.,  449;  First 
Volume,  Beach  on  Modem   Law  of   Contracts,   657. 

LEVY,  Associate  Justice. — ^Appellee  brought  this  suit  against 
the  railway  company  to  recover  damages  for  personal  injuries  re- 
ceived by  his  wife,  Mrs.  Kate  Walker,  while  a  passenger  on  the 
railway  of  the  company.  The  case  was  tried  in  the  District  Court 
to  a  jury,  and  resulted  in  a  verdict  and  judgment  for  the  appellee 
for  $7500,  which  the  appellant  seeks  to  have  reversed  for  errors 
assigned  upon  the  action  of  the  trial  court  in  admitting  testimony, 
giving  instructions  to  the  jury,  and  the  refusal  to  give  certain 
special  instructions  requested  by  the  defendant  company,  and  other 
errors  mentioned  herein  later  on. 

It  is  established  by  the  evidence  in  the  record  that  on  Christmas 
day,  1905,  at  about  11:30  o'clock  in  the  morning,  and  about  six 
miles  south  of  Decatur,  Texas,  the  appellant's  passenger  train  be- 
came derailed.  Consequent  upon  the  derailment  the  track  was  torn 
up  for  the  distance  of  about  400  or  500  feet;  the  baggage  car  and 
the  mail  car  were  thrown  on  the  riglit-hand  side  of  the  track,  and 
the  sleeper  and  the  other  day  coaches  on  the  left-hand  side  of  the 
track,  all  the  cars  having  gone  off  the  track  excepting  the  front 
end  of  the  baggage  car  and  tlie  tender  and  engine.  The  track  at 
the  place  w^here  the  derailment  occurred,  at  the  time  of  the  derail- 
ment, was  in  a  bad  condition,  the  roadbed  very  soft  and  unballasted, 
and  the  ties  under  the  rail  were  in  very  bad  condition  to  the  extent 
of  a  number  of  them  being  rotten  ties.  It  is  shown  that  the  road- 
bed at  this  point  of  derailment  was  situated  near  a  water  hole  which 
came  up  to  within  three  or  four  feet  of  the  track.  The  derailment 
was  caused  from  the  defective  condition  of  the  roadbed  and  track 
at  this  point,  and  from  the  defective  and  rotten  condition  of  the 
ties  in  the  track.  The  appellee's  wife  and  her  child,  accompanied 
by  her  sister  and  two  small  nephews,  were  passengers  on  the  train 
together  at  the  time  of  the  derailment,  and  were  traveling  over  the 
railway  line  of  appellant,  on  a  visit  to  relatives  at  Sunset,  to  spend 
the  Christmas  holidays.  Mrs.  Walker  was  between  five  and  six 
months  advanced  in  pregnancy  at  the  time.  The  train  upon  which 
Mrs.  Walker  was  riding,  and  at  the  time  of  its  derailment,  was 
running  at  a  rate  of  speed  variously  estimated  by  the  witnesses  at 
from  25  miles  per  hour  by  the  conductor,  to  40  to  50  miles  per 
hour  by  some  of  the  other  witnesses.  Mrs.  Walker  and  her  compan- 
ions were  occiipying  the  rear  seat  on  the  left-hand  side  of  the  last 
chair  car  next  to  the  sleeper.  The  derailment  made  a  sudden  stop- 
page of  the  train,  and  this  threw  or  jerked  Mrs.  Walker  forward 
and   down  in  the  aisle,  inflicting  injuries  upon   her  as   alleged   by 
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her.  At  the  scene  of  the  wreck  Mrs.  Walker  received  medical  at- 
tention, the  company^s  doctor  waiting  upon  her.  She  continued  her 
journey  to  Sunset,  where  her  relatives  lived;  there  a  physician  waited 
upon  her  for  the  period  of  about  ten  days,  when  she  was  carried 
to  her  home  at  Ft.  Worth,  Texas,  where  she  was  further  attended 
by  physicians  for  a  period  of  four  months,  during  which  time  she 
was  confined  to  her  bed  from  her  injuries.  The  evidence  shows  a 
sharp  contest  in  the  trial  over  the  extent  of  her  injuries  and  suf- 
fering, as  well  as  the  cause  of  same.  But  there  is  evidence  sufficient 
to  ST4)port  the  finding  that  for  a  period  of  four  months  .Mrs.  Walker 
was  confined  to  her  bed  after  receiving  the  injuries  in  the  wreck, 
and  was  partially  paralyzed,  unable  to  move  her  lower  limbs,  and 
showed  signs  of  spinal  concussion,  and  wasted  away  to  a  skeleton; 
it  is  shown  that  to  keep  her  bones  from  working  through  the  skin 
she  was  constantly  bathed  in  alum  and  alcohol,  and  required  the 
attention  of  nurses  both  day  and  night.  During  that  time  she 
gave  birth  to  a  child,  which,  when  bom,  according  to  the  testimony 
of  the  family  physician,  was  weakly  and  fretful,  and  that  she  was 
unable  to  nourish  the  child  at  all.  The  child  died  at  two  months. 
That  at  the  time  of  the  trial  Mrs.  Walker  was  weakly  and  delicate 
und  had  not  regained  her  strength  and  was  a  nervous  wreck.  Ac- 
cording to  the  evidence  of  the  physician,  Mrs.  Walker  was  perma- 
nently injured,  and  he  considered  it  improbable  that  she  would  ever 
regain  her  health  or  be  free  from  suffering.  That  prior  to  the  in- 
jury Mrs.  Walker  was  in  average  good  health,  and  was  29  years 
old.  The  appellee  proved  the  expenses  incurred  by  him  as  a  nec- 
essary consequence  to  his  wife's  injuries,  consisting  of  medical  bills, 
medicine,  employment  of  house  help  and  reasonable  value  of  nurse 
hire. 

The  appellant  complains  of  the  admission  in  evidence  of  the  en- 
dorsements on  the  deposition  envelope  and  the  use  thereof  in  argu- 
ment before  the  jury  by  appellee's  attorney,  and  the  refusal  of  the 
court  to  give  the  special  charge  in  relation  thereto.  These  three 
assignments   will   be   considered   one   with  the   other. 

It  is  contended  by  appellee  that  the  endorsements  on  the  envelope 
are  a  part  of  the  deposition,  and  the  entire  deposition,  including 
the  envelope  with  its  endorsements,  constituted  a  filed  paper  in  the 
case  and  was  admissible  in  evidence.  The  return  on  the  envelope 
serves  the  purpose  only  to  preserve  the  purity  of  the  return  of  the 
deposition.  It  is  a  matter  properly  for  the  court,-  and  not  for  the 
jury,  as  evidence.  In  the  case  of  Blum  v.  Jones,  86  Texas,  495, 
the  legality  of  the  taking  of  the  deposition  was  challenged  in  the 
trial  before  the  jury,  by  proof  that  the  officer  taking  the  deposition 
was,  by  reason  of  relationship,  not  legally  authorized  to  take  it. 
Chicago,  E.  I.  &  T.  Ry.  v.  Long,  26  Texas  Civ.  App.,  601,  was 
where  testimony  was  offered  in  the  trial  to  impeach  the  notary  who 
took  the  deposition;  the  effort  was  to  attack  the  legality  of  the 
taking  of  the  deposition.  In  Texas  &  Pac.  Ry.  v.  Eddins,  35  S.  W. 
Rep.,  953,  the  legality  of  the  taking  of  the  deposition  was  chal- 
lenged by  evidence  in  the  trial.  In  Hord  v.  Gulf,  C.  &  S.  P.  Ry., 
33  Texas  Civ.  App.,  163,  the  correctness  of  the  taking  of  the  depo- 
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sition  by  the  notary  was  challenged  by  evidence  in  the  trial.  Read- 
ing in  evidence  the  endorsements  on  the  envelope  in  this  case  would 
not  of  itself  have  the  eflFect  nor  the  same  force  like  proof  of  inde- 
pendent facts  not  appearing  connected  with  tlie  deposition^  to  chal- 
lenge the  validity  of  the  taking  of  the  deposition  or  the  legality  of 
the  return^  or  have  tlie  same  purpose  to  make  an  issue  thereof 
before  tlie  jury  and  have  the  jury  discard  the  deposition  of  the  wit- 
ness upon  any  ground  that  it  was  not  lawfully  taken  or  returned. 
The  reading  of  the  endorsements  on  the  deposition  envelope  was 
irregular  and  immaterial,  yet  we  can  not  hold  it  to  be  in  this  case 
such  error  as  to  require  reversal.  In  the  argument  of  this  case 
appellee's  attorney,  in  his  opening  argument  to  the  jury,  alluded 
to  the  return  on  tlie  deposition  envelope  in  connection  with  the 
deposing  witness's  testimony.  The  appellant's  attorney  answered 
the  allusion  in  his  speech,  as  well  as  commented  upon  the  deposing 
witness's  testimony.  The  appellee's  attorney  in  his  closing  speech 
further  replied  to  the  appellant's  speech.  The  appellee's  attorney 
in  the  course  of  his  closing  argument  to  the  jury,  did  not  denounce 
to  the  jury  as  illegal  the  return  of  the  deposition,  or  argue  to  the 
jury  that  it  was  invalid  or  illegally  returned  into  court;  but  on  the 
contrary,  in  the  course  of  his  remarks,  admitted  to  the  jury  tliat 
the  party  returning  the  deposition  "had  the  right  to  take  charge 
of  the  deposition  when  taken  by  the  notary  and  delivered  to  him, 
and  to  return  the  same  to  the  clerk  of  the  District  Court,"  al- 
though he  made  observations  to  the  jury  on  the  fact  shown  by  the 
return.  In  Gulf,  C.  &  S.  F.  Ry.  v.  Butcher,  83  Texas,  309,  the 
attorney  in  his  argument  to  the  jury  denounced  the  particular  order 
of  the  court,  and  the  court's  procedure,  as  being  illegal  and  an 
outrage.  As  we  have  observed,  the  case  before  us  shows  the  absence 
of  a  line  of  argument  by  the  attorney  denouncing  the  illegality  of 
the  return  or  the  validity  of  the  taking  of  the  deposition.  Did  the 
use  of  the  endorsements  by  the  attorney  in  his  argument  to  the  jury, 
in  connection  with  the  deposing  witness's  evidence,  probably  cause 
the  jury  to  disregard  the  depositions  in  consideration,  or  so  influence 
the  jury  as  to  return  a  wrong  finding  of  evidence  in  the  case? 
Appellee  in  his  brief  states  the  contention  before  the  jury  on  the 
testimony  of  the  deposing  witness  was  that  the  testimony  was  manu- 
factured, and  that  she  was  not  on  the  train  at  all.  A  brief  exam- 
ination of  her  testimony  shows  that  she  testified  that  the  cars  were 
running  on  the  ties  before  the  derailment,  and  that  they  did  not 
make  enough  jar  or  shock  to  throw  Mrs.  Walker  out  of  her  seat,  or 
any  one  else  in  the  car,  and  that  she  had  felt  worse  jars  in  street 
cars  or  while  on  other  cars  that  were  being  coupled  together;  that 
the  train  on  which  she  was  riding  was  not  running  fast,  probably 
fifteen  miles  an  hour;  that  the  wreck  occurred  in  the  fore  part  of 
the  night  of  Christmas  day ;  that  she  did  not  know  Mrs. .  Walker, 
and  had  never  seen  her  before;  that  she  made  no  examination  of 
her,  had  no  talk  with  her,  and  had  no  occasion  to  investigate  her 
injuries.  Opposed  to  this  testimony  in  the  record,  briefly  stated,  is 
the  testimony  of  Mrs.  Walker  and  her  sister.  Miss  Bryson;  that 
they  were  thrown   forward   and   downward   in   the   car.     Two   postal 
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clerks  testified  that  the  jolt  of  the  train  was  severe.  The  conductor, 
that  he  was  thrown  forward  from  the  middle  of  the  car  to  the  end, 
striking  against  the  toilet  and  sustaining  injuries.  The  track  was 
torn  up  for  something  life  four  or  five  hundred  feet,  and  the  cars 
were  off  the  track.  The  engineer  and  conductor  say,  with  the  other 
witnesses,  that  the  wreck  occurred  at  eleven  o'clock  in  the  morning 
of  Christmas  day.  The  engineer  and  conductor  and  other  witnesses 
say  the  train  was  running  at  the  rate  of  25  or  more  miles  per  hour. 
Edwards,  another  passenger  on  the  train,  corroborates  Mrs.  Walker. 
In  fact,  the  testimony  of  the  deposing  witness  is  practically  dif- 
ferent from  that  of  all  the  other  witnesses.  In  view  of  these  ir- 
reconcilable conflicts  in  the  testimony  of  this  deposing  witness  and 
the  other  witnesses  in  the  case,  we  are  not  prepared  to  say  that  a 
jury  of  average  sensible  men  was  led  away  from  the  consideration 
of  the  deposing  witness's  evidence  on  account  of  the  reading  of  the 
endorsements  on  the  envelope,  or  such  observations  or  allusions 
thereto  on  the  part  of  the  appellee's  attorney  in  his  argument.  Con- 
sidering the  entire  evidence  in  this  case,  no  other  finding  by  the 
jury  than  one  of  liability  could  have  been  properly  returned;  and 
it  appears  to  us  that  the  irregularities  complained  of  could  not  have 
even  probably  affected  or  influenced  the  result,  or  operated  to  ap- 
pellee's injury,  and  therefore  will  afford  no  groimds  for  reversal. 
The  three  assignments  are  overruled.  Gulf,  C.  &  S.  F.  By.  v.  Kille- 
brew,  20  S.  W.,  1005;  Mexican  Cent.  Ry.  v.  Lauricella,  87  Texas, 
279;  Houston  Electric  By.  Co.  v.  Elvis,  31  Texas  Civ.  App.,  280; 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Smith,  74  Texas,  279;  International  ft 
G.  X.  By.  Co.  V.  Thompson,  34  Texas  Civ.  App.,  71. 

The  fourth  assignment  is  directed  to  the  admission  of  evidence 
relative  to  the  condition  of  the  weather  at  the  time  of  the  wreck. 
It  was  stated  by  the  attorney  for  the  appellee,  at  the  time  of  the 
objection,  that  this  evidence  was  not  offered  for  a  general  purpose 
or  as  a  basis  of  recovery,  but  merely  as  explanatory  of  the  situation 
of  Mrs.  Walker  at  the  time  of  the  wreck  in  connection  with  the 
evidence  then  being  elicited.  Jjooking  to  the  record  in  this  case, 
we  do  not  think  the  evidence  thus  limited  in  its  purpose  and  use 
constitutes    reversible    error. 

We  do  not  think  the  question  as  finally  put  to  the  witness,  com- 
plained of  in  the  fifth  assignment,  was  a  leading  question.  The 
record  shows  the  question  as  finally  put  and  answered  was:  "Did 
anybody  direct  your  attention — rather  to  tlie  speed  of  the  train?" 
The  answer  of  the  witness  to  the  question  may  have  contained  more 
matter  than  the  question  called  for,  but  it  was  voluntary  on  the 
part  of  the  witness,  and  not  required  of  him  in  answer  to  the 
question.  This  voluntary  matter  of  the  witness  could  have  been 
stricken  out  on  motion. 

The  appellant  claims  in  the  sixth  assignment,  that  contributory 
negligence  was  an  issue  in  the  case,  and  the  court  erred  in  not 
Bubmittinsj  the  issue  to  the  jury.  The  appellant  had  a  general  plea 
of  contrilnitory  negligence.  The  court  did  not  charge  the  jury  on  any 
issue  of  contiibutory  negligence,  and  appellant  did  not  ask  a  special 
charge  covering  this  phase  of  the  case.     But  appellant  contends  that 
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88  coDtributory  negligence  was  a  subetantial  issue  under  the  plea 
and  evidence,  it  was  the  duty  of  the  court,  under  Rev.  Stats.,  art 
1316,  as  amended  by  the  Acts  of  11)03,  p.  55,  to  "deliver  a  written 
charge  on  the  law  of  the  case,"  even  though  a  special  charge  was  not 
requested,  and  it  was  error  in  the  court*s  not  doing  so.  The  evi- 
dence in  the  record  does  not  show  n^ligence  in  the  remotest  degree 
on  the  part  of  Mrs.  Walker,  insofar  as  the  accident  itself  was  con- 
cerned. She  was  a  passenger,  and  was  occupying  her  seat  at  the 
time  in  the  passenger  car,  when  the  derailment  happened,  and  was 
by  reason  of  the  derailment  thrown  from  her  seat  and  injured.  The 
appellant,  however,  contends  that  tlie  testimony  of  the  appellee 
and  Dr.  Harvey,  the  physician  at  Sunset,  showed  and  strongly  tended 
to  show  that  appellee  was  guilty  of  n^ligence  in  removing  and  in 
permitting  the  removal  of  his  wife  from  Sunset,  after  her  injury  at 
the  wreck,  to  Ft.  Worth,  her  home,  on  account  of  her  then  physical 
condition.  The  conclusion  from  the  testimony  of  Dr.  Harvey,  the 
physician  at  Sunset,  is  that  Mrs.  Walker  had  the  appearance  of 
getting  better  under  his  ten  days'  treatment  of  her  at  Sunset,  and 
that  her  condition  looked  favorable  for  the  time  he  treated  her,  but 
at  that  time  he  could  not  say  as  to  the  permanency  of  the  injury 
or  what  it  might  or  would  result  in;  that  she  sat  up  a  little  the 
evening  before  she  left,  and  was  very  desirous  of  returning  to  her 
home;  that  he  gave  his  consent  to  her  removal  to  Ft.  Worth,  though 
it  was  unwillingly  done.  He  did  not  forbid  the  trip;  and  told 
appellee  he  could  take  her  home,  and  that  if  careful  with  her  she 
would  take  the  trip  all  right;  that  he  was  somewhat  apprehensive 
of  the  trip  because  from  her  general  jippearance  it  was  probable 
that  she  might  sustain  miscarriage  during  the  trip.  She  was  care- 
fully attended  by  the  appellee  on  the  sleeper  of  the  train,  and  in 
removing  her  from  the  depot  to  her  home.  The  evidence  shows 
that  no  miscarriage  did  result  from  the  trip;  that  the  baby  was 
bom  at  the  regular  time  three  months  later,  and  that  no  backset 
resulted  to  her,  nor  was  her  condition  in  any  wise  affected  by  the 
trip.  In  our  view,  properly  construing  the  evidence,  we  do  not 
think  error  can  be  predicated  on  the  failure  of  the  court  to  instruct 
the  jury  on  contributory  negligence.  If  deemed  a  particular  phase 
of  the  case,  a  special  charge  should  have  been  requested  covering 
the  phase  before  a  reversible  error  could  be  predicated  thereon. 
Van  Alstyne  v.  Houston  &  T.  C.  By.,  66  Texas,  380;  Texas  &  Pac. 
Ry.  V.  Casey,  62  Texas,  124;  San  Antonio  St.  Ry.  v.  Helm,  64 
Texas,  148.  The  charge  of  the  court,  so  far  as  it  went,  was  cor- 
rect; and  we  do  not  think,  following  the  construction  placed  upon 
the  Act  of  1903,  mentioned  in  San  Antonio  &  A.  P.  Ry.  v.  Votaw,  81 
S.  W.  Rep.,  130,  appellant  was  relieved  of  the  necessity  of  present- 
ing a  special  charge  on  the  issue  desired  in  order  to  predicate  re- 
versible error  for  the  omission  to  submit  the  desired  issue  by  the 
court. 

We  do  not  think  there  was  reversible  error  in  failure  to  give  the 
special  charge  complained  of  in  the  seventh  assignment,  and  it  is 
overruled.     Texas  Cent.  Ry.  v.  Weideman,  62  S.  W.  Rep.,  810. 

We  are  of  the  opinion  that  botli  the  eighth  and  ninth  assignments 
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should  be  overruled.  In  this  ease  it  appears  affirmatively  in  the 
record  that  the  verdict  of  the  jury  was  returned  in  favor  of  the 
appellee  alone  upon  the  paragraph  in  his  petition  against  which  no 
complaint  was  urged.  The  jury,  in  precise  words,  returned  a  finding 
upon  the  paragraph  of  the  petition  excepted  to  in  favor  of  the 
appellant  as  to  the  death  of  the  child.  If  the  right  result  on  this 
paragraph  excepted  to  was  reached  in  the  verdict  it  substantially 
met  the  erroneous  ruling  of  the  court  upon  the  exception  to  the 
paragraph,  and  is  a  relievement  of  the  erroneous  ruling  to  the 
extent  of  requiring  a  reversal  of  the  case. 

The  tenth  assignment  is  overruled.  The  main  charge  of  the 
court  and  the  special  charges  given  at  the  request  of  appellant  fairly 
submitted  the  issue  to  the  jury  admitting  of  a  finding  for  the 
appellant  on  the  issue  of  negligence  if  it  had  not  been  guilty  of 
negligence. 

The  appellant  complains  in  the  eleventh  assignment,  of  the  charge 
of  the  court  wherein  it  authorized  the  jury,  in  assessing  damages,  to 
award  reasonable  and  necessary  expense  for  nurse  hire,  because  there 
was  no  testimony  justifying  the  submission  of  this  issue  to  the  jury. 
The  evidence  in  this  record  establislied  the  fact  that  Mrs.  Bryson, 
the  mother  of  Mrs.  Walker,  nursed  her  tlirough  her  sickness  of  four 
months,  being  tlie  period  that  she  needed  such  services,  having  left 
her  home  and  come  to  her  daughter's  house  in  Ft.  Worth,  and  had 
taken  charge  of  her  daughter  throughout  her  affliction  because  of 
her  injury  received  in  the  derailment;  that  she  was  the  one  who 
nursed  her  through  her  sickness.  It  is  shown  in  the  record  that 
the  value  of  these  services  -of  a  nurse  in  the  premises  was  from 
$5  to  $6  ppr  day,  including  the  night.  The  appellee  sought  in  his 
petition  a  recovery  for  nurse  hire.  The  appellant,  though,  asserts 
that  there  was  no  basis  in  the  testimony  justifying  the  court  in 
submitting  the  issue  of  nurse  hire  because  of  the  mother's  having 
nursed  the  daughter,  as  tlie  law  will  not  imply  an  obligation  to  pay 
for  the  services  of  the  mother  in  nursing  her  daughter,  and  by 
reason  thereof  it  was  reversible  error  to  submit  the  issue  to  the 
jury.  The  evidence  does  not  disclose  that  the  appellee  ever  made 
any  contract  with  Mrs.  Bryson,  or  ever  hired  her  to  nurse  his  wife; 
the  evidence  does  not  disclose  that  Mrs.  Bryson  performed  the 
services  gratis  to  the  appellee,  nor  that  she  expects  to  make  a  claim 
against  appellee  for  the  payment  of  the  same.  In  our  opinion,  it 
is  wholly  immaterial  wlicther  Mrs.  Bryson  was  hired  as  a  nurse 
by  the  appellee,  or  whether  Mrs.  Bryson  for  her  services  as  a  nurse 
to  her  daughter  expects  to  make  a  legal  charge  against  the  appellee, 
or  whether  she  means  her  services  as  a  gratuity  to  the  appellee;  as 
it  is  a  matter  in  which  the  appellant,  as  a  wrong-doer,  has  no  con- 
cern, and  which  does  not  affect  the  measure  of  its  liability.  Ap- 
pellant could  not  claim  any  exemption  from  its  liability  in  negli- 
gence for  this  item  of  damage,  even  though  these  services  were 
voluntary  and  gratuitously  rendered  by  Mrs.  Bryson  to  appellee; 
they  were  for  his  benefit,  and  not  for  the  benefit  of  the  defendant. 
Denver  &  R.  G.  Ry.  v.  Lorentzen,  79  Fed.  Rep.,  291 ;  Pennsylvania 
Ry.  V.  Marion,  3  N.  E.  Rep.,  874;  Cunningham  v.  Evansville  &  T. 
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H.  By.,  1  N.  E.  Eep.,  800;  Crouse  v.  Chicago  &  N.  W.  By.,  78 
N.  W.  Bep.,  446;  Missouri,  K.  &  T.  By.  v.  Holinan,  39  S.  W.  Bep., 
130. 

The  twelfth  assignment  is  overruled.  While  the  evidence  was 
sharply  conflicting  as  to  the  severity  and  extent  of  the  injuries  to 
Mrs.  Walker,  there  is  sufficient  testimony  in  the  record  to  sustain 
the  finding  of  the  jury  that  she  was  seriously  and  permanently  in- 
jured in  the  wreck.  There  is  no  evidence  of  prejudice  or  passion 
or  misconduct  on  the  part  of  the  jury.  We  are  not  prepared  to  say 
that  the  verdict  is  excessive  in  this  case. 

The   case   is   ordered   affirmed. 


Writ  of  error  refused. 


Affirmed. 


New  Yobk  Life  Insubance  Company  v.   Melville   Cannon 

Hebbebt. 

Decided  December  5,  1907. 

1. — ^Bemittitnr — ^Practice  on  Appeal. 

Oil  the  filing  in  the  Appellate  Court  of  a  remittitur  of  sums  going  to 
make  up  the  judgment  recovered  below,  which  can  be  specifically  determined 
and  separated  from  the  rest  of  the  judgment  and  the  recovery  of  which  forms 
the  only  basis  on  which  error  is  assigned,  in  this  case  of  amounts  assessed 
under  article  3671,  Revised  Statutes,  as  statutory  damages  and  attorney's 
fees  for  refusal  to  pay  a  life  insurance  policy  without  suit,  it  is  within  the 
discretion  of  the  court  to  reform  and  affirm  the  judgment  at  cost  of  appellee 
instead  of  reversing  and  remanding  it. 

2. — Same — ^Reformation  and  Remand — ^Ai&davits  as  to  Merits. 

Where  the  errorH  assigned,  being  cured  by  remittitur,  required  reforma- 
tion and  affirmance  of  the  judgment,  ratlier  than  reversal  and  remand,  the 
court  declined  to  make  the  latter  order  on  affidavits  filed  in  the  Appellate  Court 
to  show  that  appellant  had  a  good  defense  to  the  entire  action  which  by  accident 
and  without  his  fault  he  was  prevented  from  making  in  the  court  below. 
Appellant  should  have  presented  this  matter  by  motion  in  the  triai  court, 
or  by  original  actiop  there  after  its  adjournment. 

Error  from  the  District  Court  of  Cooke  County.  Tried  below 
before  Hon.  D.  B.  Barrett 

Locke  &  Locke  and  Ja«.  ff.  Mcintosh,  for  plaintiff  in  error. — 
In  an  action  brought  in  Texas  on  a  life  insurance  contract  not  made 
in  Texas  and  not  controlled  by  Texas  laws,  the  Texas  statute  affords 
no  reason  for  allowing  attorneys'  fees  and  damages  to  tlie  plaintiff. 
Thompson  v.  Traders'  Ins.  Co.,  169  Mo.,  12,  68  S.  W.  Rep.,  889; 
Louisiana  &  N.  W.  Rv.  Co.  v.  Phelps,  70  Ark.,  17,  65  S.  W.  Rep., 
709;  McBride  v.  Fidelity  &  Casualty  Co.,  37  S.  W.  Rep.,  1091. 

A  default  judgment  which  embodies  error  ought  to  be  remanded 
upon  reversal,  unless  it  appears  affirmatively  to  the  court  that  the 
judgment  will  be  just  after  the  elimination  of  the  error;  whereas 
in  the  present  case  it  appears  affirmatively  that  when  the  error  shall 
have  been  eliminated  the  judgment  still  will  be  grossly  unjust.  3 
Cyc,  431  and  454;  Kuhlman  v.  Medlinka,  29  Texas,  385  (393); 
Houston  &  T.   C.   Ry.   Co.   v.   State,   56   S.  W.   Rep.,   228;   Houston 
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&  T.  C.  By.  Co.  V.  Brown,  85  S.  W.  Bep.,  44;  Wiggins  Ferry  Co. 
V.  Ohio  &  M.  By.  Co.,  142  U.  S.,  396;  Cohen  v.  Smith,  33  111.  App., 
344;  Curtis  v.  Board  of  Supervisors  of  Brown  County,  22  Wis.,  167; 
Pavey  v.  American  Ins.  Co.,  66  Wis.,  221,  13  N.  W.,  925;  Olcott 
V.  Hanson,  12  Mich.,  452;  Buchanan  v.  Milligan,  108  Ind.,  433,  9 
N.  E.,  385;  Smith  v.  Dukes,  5  Minn.,  373. 

Cruce,  Cruce  &  Bleakmore  and  Davis  &  Thomason,  for  defendant 
in  error. 

LEVY,  Associate  Justice. — This  was  an  action  brought  by  Mrs. 
Melville  Cannon  Herbert  against  the  New  York  Life  Insurance 
Company,  to  recover  upon  a  policy  of  insurance  upon  the  life  of  her 
late  husband.  The  company,  though  duly  cited,  did  not  appear  and 
answer  the  suit,  and  a  judgment  by  default  was  rendered  against 
it  on  November  1,  1906,  for  the  full  amount  of  the  policy  of 
$5000,  together  with  $500  as  attorneys'  fees  and  12  percent  of  face 
of  the  policy  as  damages,  and  interest  and  costs  of  suit.  The  com- 
pany by  writ  of  error  has  brought  the  judgment  so  obtained  to  this 
court  for  revision,  assigning  as  error  the  inclusion  in  the  judgment 
of  the  $500  as  attorneys'  fees  and  the  $600  as  damages.  The  com- 
pany filed  its  supersedeas  bond  on  February  2,  1907,  and  sued  out 
a  writ  of  error  and  served  the  same  on  the  same  day.  On  the  4th 
day  of  February,  1907,  the  attorneys  for  Mrs.  Herbert  filed  a  remit- 
titur for  her  attorneys'  fees  and  damages  so  recovered  in  the  judgment, 
with  the  clerk  of  the  District  Court.  The  plaintiff  in  error  filed  its 
assignment  of  error  February  5,  1907,  complaining  of  the  inclusion 
of  the  attorneys'  fees  and  damages  in  the  judgment.  The  District 
Court  adjourned  its  regular  term  on  December  31,  1906,  and  there 
was  no  term  of  the  District  Court  when  Mrs.  Herbert  filed  the 
remittitur,  but  the  District  Court  was  in  vacation  between  its  regu- 
lar terms  in  that  county.  The  defendant  in  error  files  in  this  court 
the  following:  "Now  comes  Melville  Cannon  Herbert  and  confirms 
the  remittitur  filed  by  her  in  tlie  court  below,  and  says  she  does 
not  now  claim,  and  has  not  claimed,  anything  as  damages  and 
attorneys'  fees  since  the  filing  of  said  remittitur  in  the  lower 
court." 

The  plaintiff  in  error  also  files  a  motion  in  this  court  to  remand 
this  case  to  the  District  Court  for  a  new  trial,  instead  of  reforming 
the  judgment,  in  the  event  this  court  shall  find  error  in  the  record, 
which  motion  was  ordered  to  be  submitted  in  connection  with  the 
merits  of  the  case.  This  motion  is  in  the  nature  of  an  original 
motion  setting  up  facts  in  this  court  in  the  first  instance,  and  has 
attached  to  it  affidavits  and  written  exhibits  as  evidence  of  the  facts 
alleged  in  the  motion.  It  is  founded  upon  averments  that  (1)  the 
plaintiff  in  error  had  a  defense  perfectly  good  in  law  and  morals 
to  the  cause  of  action  sued  upon,  atid  that  the  judgment  is  unjust, 
and  (2)  that  the  failure  of  the  plaintiff  to  set  up  its  defense  in 
the  District  Court  was  due  to  an  accident  of  such  character  as  that 
this  court  in  the  exercise  of  its  discretion  ought  to  give  it  oppor- 
tunity to  be  heard  upon  the  merits  of  the  case,  and  (3)  that  a  de- 
fault judgment   which   embodies   error   ought   to   be   remanded   upon 
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reversal  unless  it  appears  affirmatively  to  the  court  that  the  judg- 
ment will  be  just  after  the  elimination  of  the  error;  whereas  in 
the  present  case,  if  the  facts  alleged  in  the  motion  be  taken  and 
considered,  it  appears  affirmatively  that  when  the  errors  shall  have 
been  eliminated  the  judgment  will  be  grossly  unjust. 

Considering,  in  its  order,  first,  the  contention  arising  from  the 
petition  for  error:  Plaintiff  in  error  contends  there  was  error  in 
rendering  judgment  for  the  plaintiffs  against  the  defendant  company 
for  the  damages  and  attorneys'  fees,  because  the  petition  in  the 
District  Court  does  not  allege  (1)  that  the  defendant  company  in 
the  contract  of  insurance  expressly  promised  to  pay  such  damages 
and  attorneys'  fees,  or  (2)  any  facts  surrounding  the  making  of 
the  contract  that  would  indicate  that  the  policy  sued  upon  was 
issued  in  the  State  of  Texas  or  to  a  citizen  of  Texas  or  that  it  was 
payable  in  Texas  or  that  for  any  reason  whatsoever  it  was  subject 
in  any  respect  to  the  laws  of  Texas  to  make  art.  3071,  Rev.  Stats., 
form  a  part  of  the  contract  of  insurance,  or  (3)  such  facts  as  to 
subject  it  to  the  laws  of  some  other  State  whose  statutes  provided 
for  the  recovery  of  damages  and  attorneys'  fees.  That  it  was  in- 
cumbent upon  the  plaintiff  to  allege  in  proper  form  the  existence 
of  some  of  these  facts  to  justify  the  prayer  for  the  recovery  of 
attorneys'  fees  and  damages,  and  for  this  failure  the  case  should 
be  reversed  and  remanded.  The  defendant  in  error  replies  to  this 
contention  and  says,  among  other  things,  that  the  portion  of  the 
judgment  for  attorneys'  fees  and  damages  complained  of  having  been 
remitted  and  relinquished  before  the  assignments  of  error  com- 
plaining of  the  same  was  filed,  the  error,  if  any,  has  been  cured, 
and  the  plaintiff  in  error  has  already  secured  the  relief  which  it  seeks 
and  has  no  just  cause  to  complain;  and  the  judgment  should  there- 
fore be  reformed  and  affirmed  less  the  remittitur. 

It  might  be  contended  in  a  given  case  that  there  is  legal  authority 
for  entering  a  remittitur  of  a  part  of  a  judgment  in  vacation  of 
the  court  rendering  the  judgment.  Art.  1355,  Rev.  Stats.  It  might 
be  contended  in  a  given  case  that  the  release  of  a  portion  of  the 
judgment  by  a  plaintiff  in  execution  is  equitably  sufficient  to  pro- 
tect a  defendant  in  the  execution  against  a  collection  of  such  por- 
tion of  the  judgment  so  remitted  under  the  statute.  Chrisman  v. 
Davenport,  21  Texas,  483.  But  according  to  the  record  the  remit- 
titur in  the  court  below  was  filed  too  late  to  prevent  this  case  being 
properly  before  this  court.  The  Court  of  Civil  Appeals  had  ac- 
quired jurisdiction  of  the  review  at  the  time  tlie  remittitur  was 
filed.  Arnold  v.  Williams,  21  Texas,  413;  Chrisman  v.  Davenport, 
21  Texas,  483;  Howe  v.  Merrell,  36  Texas,  319;  Pearce  v.  Tootle, 
75  Texas,  148.  However,  the  defendant  in  error  files,  in  this  court, 
a  relinquishment  of  the  portion  of  the  judgment  complained  of  and 
submits  the  same  to  this  court  along  with  his  submission  of  the 
case.  We  are  of  the  opinion  that  the  defendant  in  error  can,  of 
her  own  volition  as  she  has  elected  to  do,  make  the  remittitur  in 
this  court.  Ft.  Worth  &  D.  C.  Ry.  v.  Measles,  81  Texas,  478.  Art. 
1024,  Rev.   Stats. 
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The  three  several  sums  going  to  make  up  the  judgment  in  this 
ease,  as  shown  by  .the  face  of  the  judgment,  can  be  specifically  de-' 
termined  and  separated  from  each  other,  and  .consequently  any  por- 
tion of  the  judgment  claimed  to  be  in  excess  of  the  amounts  war- 
ranted by  the  averments  in  the  petition  can  be  released  or  remitted 
by  striking  therefrom  any  distinct  or  particular  item  and  then  leave 
the  balance  a  certain,  fixed  and  distinct  item  or  sum  as  it  was 
before  the  remittitur  of  any  distinct  item  was  entered.  Thomas  v. 
Womack^  13  Texas,  585.  The  elimination  of  the  error  by  the  remit- 
titur would  appear  to  direct  the  course  of  this  court,  in  a  wise  ex- 
ercise of  our.  power,  to  permit  the  remittitur  and  to  exercise  our 
power  to  reform  the  judgment  at  the  cost  of  the  defendant  in  error. 
To  reform  the  judgment  in  accordance  with  a  remittitur  and  then 
affirm  less  the  remittitur  is  the  exercise  of  a  power  to  reform  with 
the  consent  of  the  prevailing  party.  25  S.  W.  Rep.,  451.  It  is  the 
proper  and  wise  exercise,  in  our  opinion,  of  judicial  discretion  to 
reform  and  affirm,  instead  of  remand,  an  error  based  solely  in  the 
record  on  the  ground  of  excessive  amounts  in  a  judgment,  because 
a  remittitur  of  the  excessive  amounts  is  a  complete  answer  to  the 
embodied  error  for  a  new  trial.  It  is  also  in  contemplation  of  the 
statute.  Art.  1029a,  Bev.  Stats.  The  practice  of  the  appellate  courts 
in  this  State  has  been  uniformly  to  reform  and  affirm,  instead 
of  to  remand,  these  remittitur  cases  where  tlie  errors  embodied  in 
the  judgment  complained  of  are  removed  by  the  consent  of  the 
prevailing  party  and  his  relinquishment  is  made  of  that  portion  of 
the  judgment  claimed,  to  be  error  by  reason  of  excess  of  an  amount 
warranted  by  the  averments  in  the  petition,  and  wliere  the  remainder 
of  the  judgment  is  not  complained  of  as  excessive  of  the  averments 
or  found  to  be  otherwise  error  from  the  record  itself  and  where 
the  remainder  of  the  judgment  not  complained  of  is  not  necessarily 
permeated  with  the  unwarranted  excess  or  in  some  way  vitiated 
tliereby.  International  &  G.  N.  Ey.  v.  Overton,  34  S.  W.  Rep.,  165; 
Ft.  Worth  &  D.  C.  Ry.  v.  Measles,  81  Texas,  474;  Ft.  Worth  & 
D.  C.  Ry.  V.  Viney,  30  S.  W.  Rep.,  252;  Arnold  v.  Williams,  21 
Texas,  413;  McDonald*  v.  Grey,  29  Texas,  80;  Chrisman  v.  Daven- 
port, 21  Texas,  483;  Ilowe  v.  Merrill,  36  Texas,  319;  Pearce  v. 
Tootle,  75  Texas,  148.  The  exercise  of  this  authority  and  power  to 
proceed  to  render  judgment  either  reforming  and  affirming  or  re- 
versing and  rendering  or  remanding  has,  in  the  cases,  been  on  the 
record  made  in  the  court  below,  and  the  authority  lias  not  been 
exercised,  in  the  cases,  upon  facts  other  than  those  made  in  the 
record  below.  Such  practice  comports  witli  an  orderly  and  proper 
practice  for  a  court  intended  as  a  court  of  appeal  for  cases  tried  in 
trial  courts  of  original  jurisdiction.  We  are  not  inclined,  there- 
fore, because  cases  are  default  cases  any  the  more  to  arbitrarily 
amplify  the  limits  of  practice  on  appeal,  but  rather  to  confine  to  the 
practice  and  procedure  of  this  State  as  are  authorized  and  allowed 
in    such    cases. 

If  we  could  look  to  the  facts  as  they  are  set  up  in  the  motion 
of  the  plaintiff  in  error  whicli  were  submitted  for  our  consideration 
along  with  the  record  in  this  ease,  but  as   an  independent   motion, 
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• 
to  have  us  reverse  and  remand  the  error^  we  are  not  prepared  to 
Bay  that  it  would  not  show  a  good  and  sufficient  plea  in  defense  of 
the  suit  in  a  trial  on  its  merits,  nor  are  we  prepared  to  say  that 
the  facts  stated  in  the  motion  would  altogether  show  a  good  and 
sufficient  reason  for  the  defendant  company's  not  appearing  and 
presenting  a  defense  in  the  District  Court.  This  motion  would  show 
from  the  facts  alleged  therein  that  when  this  suit  was  instituted 
a  citation  was  duly  issued  and  served  upon  the  company's  legal 
agent  at  Gainesville,  which  was  in  all  things  in  due  and  legal 
form  and  within  a  proper  and  reasonable  time  before  the  session 
of  the  court.  The  agent  forwarded  the  citation  in  the  regular  course 
of  business  to  the  company's  general  agent  at  Ft.  Worth,  who  in 
turn  sent  it  immediately  to  the  home  office  of  the  defendant  com- 
pany in  New  York  City;  there  the  citation  got  properly  into  the 
hands  of  the  superintendent  of  the  division  of  policy  claims  of 
the  company.  Upon  receipt  of  this  citation  it  was  the  superinten- 
dent's duty  to  investigate  the  records  and  to  ascertain  why  the 
claim  sued  upon  had  not  been  paid  and  then  to  transmit  the  citation, 
with  a  statement  of  the  information  gained  by  him  from  the  records, 
to  the  legal  department  of  the  company.  The  superintendent  is  a 
very  busy  man,  and  the  citation  reached  his  department  at  a  time 
when  his  desk  was  full  of  work,  and  he  was  unable  to  make  the 
necessary  investigation  on  that  day.  For  this  reason  he  laid  the 
citation  aside  for  attention  the  following  morning,  and  placed  it 
for  that  purpose  in  a  safe  not  generally  used  for  keeping  current 
papers.  When  the  next  morning  came  he  forgot  all  about  the  cita- 
tion; and  having  no  occasion  to  go  to  that  safe,  he  never  thought  of 
the  matter  until  the  attorneys  for  Mrs.  Herbert  wrote  him  a  letter 
stating  that  a  judgment  by  default  had  been  taken  against  tlie 
company  and  the  payment  of  the  judgment  was  requested. 

If  the  plaintiff  in  error  had  any  valid  defense  to  the  suit  and 
any  l^al  or  equitable  excuse  for  not  appearing  and  making  it  in 
the  District  Court,  it  could  have  sought  the  remedy  in  the  District 
Court  which  rendered  the  judgment  either  by  motion,  or  after 
adjournment  of  the  court  by  original  proceeding,  and  if  not  satis- 
fied with  the  result  of  the  application  then  could  have  appealed  to 
this  court  and  had  reviewed  the  judgment  thereon  of  the  trial  court. 
We  are  of  the  opinion  that  in  the  exercise  of  a  wise  and  proper 
judicial  discretion  we  are  without  the  right,  looking  to  the  record 
of  this  case,  to  consider  the  matters  set  up  in  this  motion,  but  should 
consider  the  case  as  the  record  presents  the  same. 

The  judgment  is  ordered  reformed  and  affirmed  less  the  remittitur, 
with  costs  of  this  appeal  against  the  defendant  in  error. 

Reformed  and  affirmed. 

Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  v.  B.   F.  Blockee. 

Decided  December  5,  1007. 

1. — Carrier — ^Failure  to  Furnish  Cars — Statute  Construed. 

Articles  4497  to  4502,  as  amended  by  the  Act  of  1890  (Gen.  Laws  1899, 
page  67)/  concerning  the  furnishing  of  cars  by  railroad  companies  to  shippers, 
being  highly  penal  both  as  to  tlie  railroad  companies  and  the  shippers,  should 
be  strictly  construed,  and  the  penalties  therein  denounced  can  not  be  invoked 
unless   the  complainant  brings   himself   clearly   within   the   termii   of  the   law. 

8. — Same. 

Where  the  number  of  cars  demanded  by  a  shipper  is  less  than  ten,  the 
railroad  company  has  three  days  from  the  receipt  of  the  application,  in 
which  to  deliver  them;  hence  a  failure  of  such  company  to  comply  witli  a 
demand  made  on  one  day  for  two  cars  to  be  furnished  on  the  next  day 
would  not  render  the  company  liable  for  the  penalty  prescribed  by  the 
statute. 

3. — Same — ^Damages — ^Pleading. 

In  an  action  by  a  shipper  against  a  railroad  company  for  damages  for 
failure  to  furnish  cars  on  demand,  where  the  petition  contains  no  allegation 
of  a  contract  between  plaintiff  and  defendant  and  breach  thereof,  nor  of  any 
negligent  failure  of  the  railroad  to  discharge  any  duty,  but  is  based  solely 
on  the  statute,  a  failure  to  show  a  right  to  recover  the  penalties  denounccKi 
by  the  statute  will  preclude  a  recovery  for  the  damages  prescribed  by  the 
same  statute. 

Appeal  from  the  County  Court  of  Bowie  County.  Tried  below 
before    Hon.    Sam    H.    Smelser. 

01088,  E8te8  &  King  and  ir.  L,  Hall,  for  appellant. 

J.  E,  Oarland,  for  appellee. 

WILLSON,  Chief  Justice. — This  was  a  suit  brought  by  appellee 
against  appellant  to  recover  damages  claimed  to  have  been  suffered 
by  him  as  the  result  of  appellant's  failure  to  furnish  him  cars  in 
which  to  ship  certain  cotton  seed;  and  also  to  recover  penalties 
claimed  to  have  accrued  in  his  favor  against  appellant  by  reason 
of  its  failure  to  furnish  such  cars. 

The  case  was  tried  before  the  judge  and  without  a  jury,  in  the 
County  Court  of  Bowie  County.  Tlie  trial  resulted  in  a  judgment, 
rendered  February  6,  1907,  against  appellant  and  in  favor  of  ap- 
pellee, for  the  sum  of  $650  as  penalties  and  for  the  sum  of  $262 
as   damages. 

The  evidence  shows,  and  the  court  found  as  facts,  that  on  October 
23,  1006,  appellee  owned  and  operated  a  gin  at  Oak  Grove,  a  switch 
on  appellant's  line  of  railway;  that  appellant  did  not  maintain  a 
depot  and  did  not  have  an  agent  at  said  switch;  that  the  depot 
nearest  to  said  switch  on  appellant'-e  line  of  railway  was  at  DeKalb, 
five  miles  distant;  that  at  the  time  mentioned  appellee,  in  connec- 
tion with  the  operation  of  his  gin,  was  engaged,  and  for  some  time 
theretofore  had  been  engaged,  in  buying  and  selling  cotton  seed  and 
shipping  same   over   appellant's  line   of   railway   either  to   Paris   or 
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Texarkana;  that  for  use  in  storing  seed  to  be  so  shipped  appellee 
maintained  on  the  edge  of  appellant's  right  of  way  and  about  fifty 
feet  from  his  gin,  a  house  capable  of  holding  about  three  car  loads 
of  seed;  that  on  said  October  23,  1906,  having  seed  on  hand  which 
he  desired  to  ship  out,  appellee  in  writing  applied  to  appellant's 
station  agent  at  DeKalb  for  two  freight  cars  to  be  placed  for  his 
use  in  shipping  such  seed  on  the  switch  near  his  seed  house,  on  or 
before  October  24,  1906;  that  appellant's  station  agent  at  DeKalb  at 
the  time  appellee^s  order  or  application  for  the  cars  was  presented  to 
him  in  writing  acknowledged  receiving  from  appellee  the  sum  of 
$10  to  be  applied  on  "freight  charges  on  two  cars  cotton  seed  from 
Oak  Grove  to  Texarkana  or  Paris;'*  that  the  $10  paid  by  appellee 
to  appellant^s  said  agent  and  covered  by  the  latter's  receipt,  was 
sufficient  to  pay  one-fourth  of  the  freight  charges  on  said  cars 
when  loaded  with  cotton  seed  from  Oak  Grove  to  either  Paris  or 
Texarkana,  stations  on  appellant's  line  of  railway;  that  on  the 
night  of  said  October  23,  1906,  appellant  placed  two  cars  on  the 
switch  at  Oak  Grove,  in  response  to  appellee's  demand;  that  tlie 
two  cars  so  placed  were  stock  cars,  and,  because  too  open  and  too 
filthy,  were  not  suitable  for  sliipping  the  cotton  seed;  that  appellee 
at  once  notified  appellant  that  he  could  not  use  the  cars  so  placed 
for  him,  because  they  were  not  suitable  for  his  purpose;  that  no 
other  cars  were  furnished  to  appellee  by  appellant  in  response  to 
his  order  of  October  23  therefor,  until  November  7  following,  when 
appellant  furnished  him  one  car;  that  on  November  10,  1906,  ap- 
pellee in  writing  applied  to  appellant's  said  station  agent  at  DeKalb 
for  three  freight  cars  to  be  placed  for  his  use  on  said  switch  on  or 
before  November  11,  1906;  that  appellant^s  said  station  agent  at 
the  time  this  application  or  order  was  presented  to  him  in  writing 
acknowledged  receiving  from  appellee  the  sum  of  $15  to  be  ap- 
plied "on  freight  charges  on  three  cars  cotton  seed  to  Paris  or 
Texarkana;**  that  the  $15  so  paid  by  appellee  to  appellant's  said 
agent  and  covered  by  the  latter's  receipt,  was  sufficient  to  pay  one- 
fourth  of  the  freight  charges  on  said  cars  when  loaded  with  cotton 
seed  from  Oak  Grove  to  either  Paris  or  Texarkana;  that  on  No- 
vember 18,  1906,  appellant  furnished  appellee  with  two  cars;  and 
that  after  October  23,  1906,  his  storage  house  being  filled  with  cotton 
seed,  he  had  to  place  seed  purchased  by  him  on  the  ground,  where, 
by  exposure  to  rain,  etc.,  they  were  damaged. 

From  the  foregoing  facts  found  by  him  the  court  concluded  as 
matter  of  law  that  appellee  was  entitled  to  recover  of  appellant  the 
penalties  and  damages  awarded  to  him  by  the  judgment.  We  are 
unable  to  concur  in  this  conclusion.  The  law  denounces  a  penalty 
against  a  railroad  company  in  favor  of  the  owner  of  any  freight 
when  such  owner,  in  accordance  with  its  terms,  makes  a  demand 
for  cars  in  which  to  ship  such  freight,  and  the  railroad  company 
fails  to  furnish  them.  To  bring  himself  within  the  terms  of  the 
law,  the  owner  of  the  freight  to  be  shipped  must  in  writing  make 
an  application  for  the  cars  desired  by  him  to  a  superintendent, 
agent  or  other  person  in  charge  of  transportation  for  the  railroad 
company,    and   in   such    application   state    (1)    the   number   of   cars 
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desired,  (2)  the  place — ^which  must  be  at  some  station  or  switch 
on  the  railroad  company's  line  of  road — ^at  which  they  are  desired, 
and  (3)  the  time  when  they  are  desired;  and  he  must  deposit  with 
the  agent  of  the  railroad  company  one-fourth  of  the  amount  of  the 
freight  charges  for  the  use  of  such  cars,  unless  the  company  agrees 
to  deliver  the  cars  without  such  deposit.  When  the  owner  of  the 
freight  to  be  shipped  has  so  complied  with  the  requirements  im- 
posed on  him  by  the  law,  it  becomes  the  duty  of  the  railroad  com- 
pany within  a  reasonable  time  thereafterwards,  not  to  exceed  six 
days  from  the  date  of  its  receipt  of  the  application,  to  supply  the 
number  of  cars  demanded,  "provided,"  the  law  declares,  "if  the 
application  be  for  ten  cars  or  less,  the  same  shall  be  furnished 
in  three  days."  For  a  failure  to  discharge  such  duty  the  statute 
denounces  in  favor  of  the  shipper  against  the  railroad  company  a 
penalty  of  $25  per  day  for  each  car  it  fails  to  furnish  as  so  ap- 
plied for.  The  same  statute  makes  it  the  duty  of  the  shipper 
within  forty-eiglit  hours  after  the  car  or  cars  have  been  placed  for 
liim  by  the  railroad  company  in  compliance  with  his  demand,  to 
fully  load  the  same;  and  upon  his  failure  to  do  so,  declares  "he 
shall  forfeit  and  pay  to  the  company  the  sum  of  $25  for  each  car 
not  used;  provided,  that  where  applications  are  made  on  several 
days,  all  of  which  are  filled  upon  the  same  day,  the  applicant  shall 
have  forty-eight  hours  to  load  the  car  or  cars  furnished  on  the 
first  application,  and  the  next  forty-eight  hours  to  load  the  car  or 
cars  furnished  on  the  next  application,  and  so  on;  and  the  penalty 
prescribed  shall  not  accrue  as  to  any  car  or  lot  of  cars  applied  for 
on  any  one  day,  until  the  period  within  which  they  may  be  loaded 
has  expired.  And  if  said  applicant  shall  not  use  such  cars  so  ordered 
by  him,  and  shall  so  notify  the  company  or  its  agent,  he  shall  for- 
feit and  pay  to  the  said  railroad  company,  in  addition  to  the  penalty 
herein  prescribed,  the  actual  damages  that  such  company  may  sus- 
tain by  the  said  failure  of  the  applicant  to  use  said  cars."  (Sayles' 
Stat.,  arts.  4497  to  4502,  as  amended  by  Act  1899,  Gen.  Laws, 
p.  67.) 

Being  highly  penal  both  as  to  the  railroad  company  and  as  to  the 
shipper,  the  statute  must  be  strictly  construed.  The  penalty  pro- 
vided for  should  not  be  awarded  at  the  suit  of  either  the  railroad 
company  or  the  shipper,  unless  the  complainant  brings  himself 
clearly  within  its  terms.  (Texas  &  Pac.  Ry.  Co.  v.  Hughes,  99 
Texas,  533;  Houston,  E.  &  W.  T.  Ry.  Co.  v.  Campbell,  91  Texas, 
557.)  The  entire  statute  should  be  looked  to,  and  its  provisions 
so  construed  as  to  make  it  effective  alike  in  favor  of  and  against 
each  of  the  parties  affected  by  it.  That  portion  of  it  prescribing 
the  duties  of  the  railroad  company  should  be  given  such  meaning, 
under  the  rules  controlling  in  its  construction,  as  will  effect  the 
purpose  designed,  that  is,  the  furnishing  to  the  shipper  of  proper 
facilities  for  the  transportation  of  his  property;  and  that  portion 
of  it  prescribing  the  duties  of  the  shipper  should  be  given  such 
meaning,  under  tlie  same  rules  of  construction,  as  will  effect  the 
purpose  designed,  that  is,  the  protection  of  the  railroad  company 
against  his  improvident  or  improper  demand  for  cars,  or  his  failure 
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to  make  use  of  same  when  furnished  to  him;  and  further  than  may 
be  necessary  to  accomplish  these  purposes  the  penalties  denounced 
should  not  be  held  to  apply. 

The  law  requires  the  shipper  in  his  application  to  name  the  time 
when  he  desires  the  cars.  (Art.  4498,  Sayles'  Stat.)  It  requires  the 
railroad  company^  if  ten  or  a  less  number  of  cars  are  applied  for, 
to  furnish  them  in  three  days  from  the  receipt  by  it  of  the  appli- 
cation therefor.  (Art.  4497,  Sayles'  Stat.)  It  requires  the  shipper 
to  fully  load  the  cars  furnished  within  forty-eight  hours  after  they 
are  furnished.  (Art.  4500,  Sayles'  Stat.)  In  the  case  now  before 
us. the  time  designated  in  the  shipper's  application  for  the  delivery 
of  the  cars  was  the  day  following  the  day  it  was  received  by  the 
railroad  company.  The  railroad  company  was  entitled  to  three  days 
from  the  time  it  received  the  application,  in  which  to  place  the 
cars.  It  need  not,  therefore,  have  placed  them  at  the  time  des- 
ignated by  the  shipper.  The  question  then  arises:  Had  it  placed 
them  for  the  shipper,  not  at  the  time  designated  by  him,  but  within 
the  time  allowed  to  it  by  the  law,  and  had  the  shipper  then  refused 
to  receive  and  load  them,  would  the  shipper  be  liable  to  it  for  the 
penalty  and  damages  denounced  against  him  by  the  statute?  Again, 
as  illustrative  of  the  point,  had  the  shipper  in  his  application  des- 
ignated October  30,  instead  of  October  24,  as  the  time  for  the 
delivery  of  the  cars,  and  had  the  railroad  company  furnished  them 
within  three  days  from  October  23,  the  date  the  shipper's  application 
reached  it,  would  the  shipper  be  liable  to  the  penalty  and  damages 
denounced,  had  he  failed  to  fully  load  the  cars  within  forty-eight 
hours  from  the  time  they  were  so  delivered?  It  seems  to  us  the 
statute  should  not  be  so  construed  as  to  make  him  so  liable  in 
either  of  the  cases  suggested,  nor  the  railroad  company  liable  for 
a  failure  to  deliver  cars  in  such  instances,  if  it  can  be  given  a 
construction  which,  while  accomplishing  the  purposes  of  its  enact- 
ment, will  protect  both  him  and  the  railroad  company,  in  instances 
where  those  purposes  are  not  being  subserved,  from  incurring  the 
penalty  and  damages  denounced.  We  believe  it  can  be  given  such  a 
construction.  The  law,  we  think,  should  be  construed  to  carry  a 
penalty,  as  against  the  railroad  company,  when  ten  cars  or  a  less 
number  are  demanded,  only  when,  the  shipper  having  in  his  ap- 
plication named  as  the  time  for  the  delivery  of  the  cars  a  date 
not  earlier  than  three  days  in  advance  of  the  time  when  the  appli- 
cation therefor  is  delivered  to  it,  it  fails  on  that  date  to  furnish 
the  cars;  and,  as  against  the  shipper,  only  when,  the  cars  having 
been  furnished  on  that  date,  he  fails  to  use  them.  The  effect  of 
this  construction  of  its  meaning,  it  seems  to  us,  would  be  to  im- 
pose on  the  parties  a  liability  for  the  penalties  and  damages  de- 
nounced, only  when  necessary  to  do  so  to  accomplish  the  purpose 
of  the  statute,  that  is,  to  insure  the  furnishing  of  cars  to  the  shipper 
when  needed  by  him,  and,  when  so  furnished,  the  use  of  same  by 
him;  and  such  a  construction  would  relieve  the  respective  parties 
from  a  liability  to  penalties  and  damages  because  of  the  failure  of 
the  one  to  furnish  cars  at  a  time  when  it  knew  they  might  not  be 
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needed,  and  of  the  failure  of  the  other  to  use  cars  furnished  at  a 
time  when  he  did  not  need  them. 

If  the  statute  should  be  so  construed,  the  trial  court  erred  in 
holding  that  appellee  was  entitled  to  a  judgment  for  penalties  sued 
for.  The  record  shows,  as  was  found  by  him,  that  the  application 
for  the  two  cars  desired  by  appellee  was  presented  to  appellant's 
station  agent  at  DeKalb  on  October  23,  and  that  October  24  was 
the  day  therein  designated  as  the  day  appellee  would  need  the  cars; 
and  that  the  application  for  the  three  cars  was  presented  to  said 
agent  November  10,  and  that  November  11  was  the  day  designated 
therein  as  the  day  appellee  would  need  these  cars.  Under  the  law, 
as  we  have  construed  it  to  be,  appellant  was  not  required  on 
October  24  to  furnish  cars  demanded  on  October  23,  nor  required 
on  November  11  to  furnish  cars  demanded  on  November  10.  In 
Railway  Co.  v.  Hughes,  91  S.  W.,  568,  the  application  was  for 
a  car  to  be  delivered  "as  soon  as  possible.''  The  Supreme  Court 
held  the  application  to  be  insufficient  as  a  basis  for  penalties 
claimed,  because  it  did  not  meet  the  requirement  of  the  law  tliat 
it  should  specify  a  time.  We  think  the  specification  of  a  time  un- 
warranted by  the  law  as  effective  as  a  failure  to  specify  a  time,  in 
denying  to  the  shipper  a  recovery  of  penalties  claimed  under  the 
statute  referred  to.  We  therefore  conclude  that  appellant's  fourth 
assignment   of   error   should   be   sustained. 

As  grounds  for  a  recovery  of  the  damages  claimed  by  him,  in 
his  petition  appellee  alleged  that,  relying  upon  appellant's  furnish- 
ing the  cars  demanded  by  him,  he  purchased  more  cotton  seed  than  he 
could  store  in  his  seed  house,  and  was  compelled  to  place  the  excess 
upon  the  ground  near  his  seed  house,  where  same  was  exposed  to 
the  weather;  and  that  as  a  result  of  rain  falling  on  them  in  their 
exposed  condition  the  seed  became  heated  and  rotted,  and  thereby 
were  depreciated  in  value.  There  is  in  the  petition  no  allegation 
of  a  contract  with  appellant  whereby  it  became  bound  to  furnish 
him  cars  for  the  shipment  of  his  cotton  seed,  nor  any  allegation 
of  a  negligent  failure  on  the  part  of  appellant  to  discharge  any  duty 
it  owed  to  him,  whereby  he  suffered  the  damage  complained  of.  His 
suit  was  based  entirely  upon  the  provision  of  the  statute  denouncing 
the  penalties  he  sought  to  recover,  which  declares  that  in  addition 
to  such  penalties,  on  the  failure  of  the  railroad  company  to  furnish 
the  cars  demanded,  the  shipper  may  recover  the  damages  suffered 
by  him  by  reason  of  such  failure.  From  the  conclusion  reached  by 
us,  that  the  penalties  souglit  are  not  recoverable  on  the  facts  in 
the  record,  it  follows  that  the  damages  sought  also  are  not  recov- 
erable, and  that  appellant's  seventh  assignment  of  error  should  be 
sustained.  It  also  follows  that  the  judgment  of  the  trial  court  should 
be  reversed  and  judgment  here  rendered  for  appellant,  and  it  is 
so  ordered. 

Reversed  and   rendered. 
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Austin  F.  Pbttit  bt  al.  v.  Wilhelmine  E.  Fbothingham  et  al. 

I>ecided  December  7,  1907. 

Tretpau — OutUng  Timber — ^Xeasnre  of  Damage. 

Where  one  in  good  faith  cuts  timber  upon  the  land  of  another,  believing 
that  he  has  a  right  so  to  do,  based  upon  reasonable  grounds  for  such  belief, 
he  will,  when  sued  for  the  value  of  the  timber,  be  required  to  pay  the  owner 
no  more  than  its  value  in  the  tree  at  the  time  it  was  cut.  The  owner  is 
not  entitled  to  recover  the  increased  value  added  by  the  labor  of  the  innocent 
trespasser. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  Richard  Morgan. 

Wendel  Spence,  for  appellants. 

Word  &   Charlton,  for  appellees. 

CONNER,  Chief  Justice. — Appellant  Austin  F.  Pettit  was  a 
tie  contractor,  and  through  his  tie  makers  cut  and  made  from  land 
owned  by  appellees  seven  hundred  and  thirty-three  oak  ties  and  two 
thousand  three  hundred  and  nine-four  pine  ties,  all  of  which  he 
sold  and  delivered  to  the  appellant  railway  company,  and  this  suit 
was  instituted  to  recover  the  value  thereof.  Pettit's  defense  in 
substance  was  that  he  had  purchased  the  timber  from  one  0.  D. 
McMillan,  who  claimed  to  have  authority  as  a  sub-agent  of  the  owners 
to  so  sell. 

It  is  agreed  that  the  market  value  of  the  pine  ties  in  the  tree 
was  four  cents  per  tie;  that  the  market  value  of  the  oak  ties  in 
the  tree  was  five  cents  per  tie;  and  that  the  manufactured  tie  was 
of  the  market  value  of  twenty  cents  per  tie  for  the  pine  timber, 
and  twenty-eight  cents  per  tie  for  the  oak  timber,  at  the  time  and 
place  of  delivery  to  the   railway  company. 

The  court  peremptorily  instructed  the  jury  to  find  for  appellees 
the  value  of  the  ties  in  their  manufactured  condition,  and  the 
assignments  of  error  require  us  to  review  this  action  of  the  court. 
We  need  not  set  out  the  evidence  in  full,  but  it  has  been  carefully 
considered,  and  we  are  of  opinion  that  it  raised  the  issue  of  a 
purchase  by  Pettit  in  good  faith.  He  so  testifies,  and  offered  evi- 
dence tending  to  show  that  before  his  purchase  he  was  informed 
by  a  reputable  person,  so  far  as  indicated  by  the  record,  that  Mc- 
Millan was  an  agent  having  the  timber  in  question  for  sale;  that 
McMillan  was  an  old  settler  of  good  repute,  that  Pettit  sought  him 
out  and  McMillan  claimed  to  have  authority  as  sub-agent  to  make 
the  sale,  and  that  Pettit  thereupon  bought,  paying  McMillan  a  fair 
price  for  the  timber  in  the  tree.  McMillan,  however,  was  without 
any  authority,  and  the  court  evidently  adopted  the  measure  of  ap- 
pellees' damages  in  accordance  with  the  rule  laid  down  in  Railway 
Co.  and  Carey  v.  Starr,  22  Texas  Civ.  App.,  353.  In  that  case 
Carey  purchased  certain  ties  that  had  been  cut  from  land  owned 
by  the  Starrs  by  persons  unknown  to  the  parties  to  the  suit,  wIiq 
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had  no  right  to  cut  the  same,  and  upon  a  review  of  the  authorities 
and  following  the  case  of  Woodenware  Co.  v.  United  States,  106 
U.  S.,  432,  it  was  held  that  the  owners  of  the  land  were  entitled 
to  recover  the  value  of  the  ties  in  their  manufactured  condition. 
A  writ  of  error  was  refused  in  that  case,  but  it  was  distinguished 
in  the  later  case  of  Texas  &  N. .  0.  Ky.  Co.  v.  Executors  of  Jones, 
34  Texas  Civ.  App.,  94,  where  it  was  shown  that  one  G.  A.  Jones 
sold  one  hundred  and  fifty  ties  in  the  tree  to  a  tie  contractor,  which 
in  fact  were  on  land  not  owned  by  Jones.  It  appeared,  however,  that 
Jones  in  good  faith  and  on  reasonable  ground  believed  the  lani  to 
be  his  at  tlie  time  said  timber  was  sold  and  cut,  and  the  court  there 
held  that  the  proper  measure  of  damages  was  the  value  of  the  tim- 
ber in  the  tree.  It  will  serve  no  useful  purpose  to  review  the  many 
conflicting  authorities  on  the  subject,  but  it  seems  to  us  that  the 
distinction  pointed  out  in  the  case  of  Texas  &  N.  0.  By.  v.  Jones, 
supra,  is  well  supported  by  the  authorities.  See  Wetherbee  v.  Green, 
7  Am.  Kep.,  653;  Ijcwis  v.  Courtright,  41  N.  W.  Rep.,  615,  and 
Woodenware  Co.  v.  United  States,  supra.  The  rule  of  these  au- 
thorities seenjs  to  be  that  where  one  in  good  faith  cuts  timber  upon 
the  land  of  another,  believing  at  the  time  that  he  has  right  so 
to  do,  based  upon  reasonable  grounds  for  such  belief,  he  will,  when 
sued  for  the  timber,  be  required  to  pay  the  owner  no  more  than 
its  value  at  the  time  it  was  cut.  The  owner  in  such  case  will  be 
allowed  the  actual  value  of  the  property  lost,  but  will  not  be  per- 
mitted to  appropriate  an  increased  value  added  by  the  labor  of  the 
innocent  trespasser,  if  such  a  term  be  permissible.  Of  course,  care 
should  be  taken  in  the  application  of  this  rule.  A  premium  to 
heedlessness  and  blunders  and  tlie  temptation  by  false  evidence  to 
give  an  intentional  trespass  the  appearance  of  an  innocent  mistake, 
should  not  be  afforded.  The  mistake,  if  one,  should  always  be  such 
as  did  not  arise  from  a  want  of  care  and  prudence  in  the  observ- 
ance of  the  rights  of  others.  But  this  issue,  nevertheless,  if  raised 
by  the  evidence,  is  one  for  the  jury  and  not  for  the  court. 

We  conclude  that  the  court  committed  error  in  taking  the  case 
from  the  jury,  and  it  is  accordingly  ordered  that  the  judgment 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


A.  W.   Raht  v.   State  op   Texas. 

Decided  December  7,   1907. 

Taxation — Cost  of  Suit — ^Statute  Constnied. 

Where  one  suit  is  brought  for  delinquent  taxes  upon  four  unimproved 
town  lots  owned  by  the  same  party,  the  assessor's,  collector's,  attorney's  costs, 
etc.,  should  be  taxed  on  the  basis  of  one  lot,  under  the  provisioiA  of  section 
9,  chapter  103  of  the  Acts  of  1897. 

Appeal   from  the   District   Court  of   Archer   County.     Tried   below 
before   Hon.   A.   H.    Carrigan. 

W,   0.   Eustis,   for  appellant. 
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C  H.  Henley,  County  Attorney,  and  W.  E.  Forgy,  for  appellee. 

STEPHENS,  Associate  Justice. — This  suit  was  brought  under 
section  9,  chapter  103,  of  the  Acts  of  1897,  to  recover  taxes  assessed 
against  four  unimproved  lots  in  the  town  of  Archer  City,  all  owned 
by  appellant  but  separately  assessed  as  the  property  of  ''unknown 
owner,"  for  the  years  from  1891  to  1906  inclusive,  and  to  recover 
costs  as  provided  in  said  act,  together  with  the  foreclosure  of  lien 
on  said  lots.  There  is  no  controversy  as  to  the  amount  of  the  tax, 
but  it  is  claimed  that  the  judgment  for  costs  in  the  sum  of  seventy- 
one  dollars  was  erroneous,  in  that  the  four  unimproved  lots  should 
have  been  treated  as  one  tract  or  lot  of  land,  which  would  have 
reduced  the  costs  to  fifteen  dollars  and  seventy-five  cents.  There  is 
no  controversy  about  the  facts. 

We  agree  with  appellant  that  the  following  provision  in-  section 
9  of  the  act  under  which  the  suit  was  brought  was  applicable  to 
the  facts  of  this  case,  and  that  the  court  erred  in  not  applying  it, 
to  wit:  "Provided,  that  where  two  or  more  unimproved  city  or 
town  lots  belonging  to  the  same  person  and  situated  in  the  same 
city  or  town,  shall  be  included  in  the  same  suit  and  costs,  except  those 
of  advertising,  which  shall  be  twenty-five  cents  for  every  ten  lots,  or 
any  number  less  than  ten,  taxed  against  them  collectively  just  as 
if  they  were  one  tract  or  lot.''  The  cases  cited  and  relied  on  by 
the  appellee  were  not  cases  of  town  lots  at  all  and  therefore  not 
authority  for  the  judgment  in  question,  since  the  proviso  above 
quoted  applies  only  to  unimproved  city  or  town  lots.  The  fact  that 
these  lots  had  been  separately  assessed  in  the  name  of  ''unknown 
owner'*  can  make  no  difference,  since  the  proviso  requires — ^all  being 
included  in  the  same  suit — ^the  costs  to  be  taxed  on  the  basis  of  their 
being  one  tract  or  lot.  This  is  a  statutory  proceeding,  and  the 
right  of  the  State  to  recover  is  limited  by  the  terms  of  the  Act 
itself,  excluding  the  contention  urged  by  the  appellee  that  the 
ofBcer  making  the  assessments  was  entitled  to  a  fee  for  each  assess- 
ment, although  all  of  the  lots  were  included  in  one  suit.  If  he 
has  any  such  right  it  is  not  enforceable  in  this  proceeding. 

The  judgment  as  to  the  costs  will  therefore  be  reversed  and  ren- 
dered for  fifteen  dollars  and  seventy-five  cents  and  affirmed  as  to 
the  taxes. 

Affirmed  in  part  and  rendered  in  pari. 


Dallas  Consolidated  Electric  Street  Railway  Company  v. 

George  Lytlb  et  al. 

Decided  December  7,  1907. 

1. — Penonal  Injariei — ^Pleading — ^Partionlarlty. 

In  a  suit  for  damages  for  the  death  of  a  wife  and  mother  resulting 
from  personal  injuries,  pleading  connidered,  and  held  not  subject  to  an 
exception  that  the  allegation  of  injury  was  too  general  and  did  not  specify 
which  of  many  injuries  caused  deceased's  death,  nor  how,  when  or  wherein 
said  injuries  caused  her  death,  and  did  not  set  forth  with  sufficient  particularity 
in  what  manner  said  injuries  caused  her  death. 
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2. — Same — Cause  of  Death — Charge. 

In  a  suit  for  damages  for  the  death  of  a  wife  and  mother  resulting  from 
personal  injuries,  where  the  evidence  was  such  as  to  warrant  the  jury  in 
finding  that  death  resulted  from  the  combined  effect  of  all  the  injuries,  it  was 
not  error  for  the  court  to  charge  the  jury  to  find  for  the  plaintiff  if  death 
was  caused  by  any  of  the  injuries  sustained,  although  the  principal  expert 
witness  for  the  plaintiff  testified  that  death  resulted  from  a  particular  injury. 

3. — ^Damages — Several  PlaintiiTfl — Charge — ^Harmless  Error. 

In  a  suit  by  two  plaintiffs  for  damages  the  court  charged  the  jury  that 
if  they  found  from  the  evidence  that  the  death  of  the  deceased  caused  any 
pecuniary  loss  to  the  plaintiffs,  or  either  of  them,  then  the  verdict  should  be 
for  such  plaintiffs.  Held,  an  ipadvertent  and  harmless  error  in  view  of  the 
evidence. 

4. — Charge  upon  Iisue  not  Raised. 

The  suit  being  for  damages  for  death  resulting  from  injuries  received 
in  a  collision  of  cars,  there  being  no  pleading  or  evidence  that  the  collision 
was  caused  by  the  interference  of  third  parties  with  the  track,  the  court 
properly  refused  to  submit  such  issue  to  the  jury.  The  mere  fact  that  the 
collision  could  not  be  accounted  for  in  any  other  way  was  not  sufficient  to 
raise  the  issue. 

• 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  Bichard  Morgan. 

Finley,  Knight  &  Harris^  for  appellant. 

G.  0.  Wright  and  K.  B,  Craig,  for  appellees. 

CONNER,  Chief  Justice. — This  suit  was  instituted  in  the  44th 
Judicial  District  Court  of  Dallas  County,  by  appellees,  seeking  to 
recover  damages  on  account  of  the  death  of  Annie  Lytle,  alleged 
to  have  been  caused  by  injuries  sustained  by  her  in  a  head-end  col- 
lision between  two  of  defendant's  cars.  Appellees  claimed  in  their 
petition  that  ^^Geo.  Lytle  was  the  husband,  and  Jennie  Burch,  the 
daughter,  of  Annie  Lytle,  and  that  by  reason  of  her  death  they  had 
sustained  pecuniary  loss;  that  appellant's  negligence  consisted,  first, 
in  the  manner  of  the  construction  of  the  switch;  second,  in  the 
failure  of  its  motorman  in  charge  of  its  west-bound  car  to  keep  a 
proper  lookout;  and,  third,  that  said  west-bound  car  violated  the 
city  ordinance  regulating  the  speed  of  cars;  that  had  said  car  not 
been  running  at  said  unlawful  speed  the  motorman  in  charge  might 
and  probably  would  have  discovered  the  condition,  would  have  had 
such  control  of  his  car  that  he  could  have  stopped  it  and  avoided 
a  collision,  which  control,  because  of  the  high  rate  of  speed,  he  did 
not  have." 

Appellee  Geo.  Lytle  alleged  that  he  had  suffered  loss  of  the  services 
of  his  wife,  and  in  addition  thereto,  that  his  wife  was  engaged  in 
the  hand-laundry  business,  which  yielded  and  was  of  the  value  of 
$100  per  month,  and  that  by  reason  of  her  death  said  business  was 
lost  and  destroyed,  to  his  damage  $30,000. 

Appellee  Jennie  Burch  alleged  that,  although  married,  her  hus- 
band was  blind  and  incapacitated  from  supporting  his  family,  and 
that   she   was   dependent   upon   her   mother,    Annie   Lytle,    who   was 
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accustomed  to,  and  did,  and  would  for  the  remainder  of  her  life 
liave  continued  to,  contribute  out  of  her  earnings  to  the  support  of 
her  and  her  family  and  provide  them  with  a  home;  that  by  her 
death  she  was  deprived  of  such  assistance  and  support,  to  her  damage 
$5,000. 

Appellant  answered  by  general  and  special  demurrers  and  general 
denial. 

A  trial  was  had  on  March  10,  1906,  resulting  in  a  verdict  and 
judgment  in  favor  of  appellees  for  the  sum  of  $900,  which  was  by 
said    verdict   and   judgment   equally    divided    between    the    appellees. 

In  the  first  assignment  complaint  is  made  of  that  part  of  ap- 
pellees' petition  alleging  injuries  which  charged  that  "such  injuries 
so  inflicted  consisted  chiefly  of  severe  bruises  on  her  left  knee, 
causing  inflammation  of  the  joint;  both  hands  bruised  and  lacerated 
and  torn;  her  left  lung  was  seriously  injured,  causing  traumatic 
pneumonia;  left  foot  and  ankle  seriously  sprained,  mashed  and 
bruised;  displacement  and  serious  injury  to  her  womb;  a  severe  blow 
on  her  head,  producing  concussion  of  the  brain,  and  a  severe  blow 
on  the  right  side  of  the  head  and  neck,  which  produced  an  aneurism 
of  the  right  carotid  artery;  her  face,  head  and  forehead  were  bruised 
and  lacerated;  severe  nervous  shock  and  serious  injuries  to  all  parts 
of  her  body,  both  external  and  internal;  which  injuries  so  inflicted 
as  aforesaid  caused  the  death  of  the  said  Annie  Lytle  as  aforesaid.^' 
The  contention  is  that  "such  allegation  is  too  general  and  does 
not  specify  which  of  said  injuries  caused  Annie  Lytle*s  death,  nor 
how,  when  or  wherein  said  injuries  caused  her  death,  and  does  not 
set  forth  with  sufficient  particularity  in  what  manner  said  injuries 
caused  her  death.'*  We  think  the  petition  is  quite  as  specific  in 
the  particulars  complained  of  as  should  be  required.  While  appel- 
lant was  entitled  to  reasonable  notice  of  the  number,  character,  and 
results  of  the  injuries  claimed,  in  order  to  be  prepared  to  meet  the 
case  if  it  could  with  evidence,  yet  this  rule  is  not  to  be  construed 
as  requiring  a  plaintiff  to  hazard  a  recovery  by  unnecessary  de- 
scriptive matter  or  by  averments  of  facts  that  are  in  their  very 
nature  uncertain.  In  this  case  numerous  severe  injuries  were  speci- 
fied. All  may  have  contributed  in  varying  degrees  and  in  obscure 
ways  to  the  final  result,  and  appellees  were  not  required  to  limit 
their  right  by  restricting  the  general  result  to  any  single  injury, 
nor  to  any  specified  manner  in  which  the  injuries  worked  death. 
The  objection  that  the  petition  fails  to  sufficiently  plead  the  ordi- 
nance of  the  city  of  Dallas  regulating  the  speed  of  street  cars, 
seems  to  be  immaterial  in  view  of  the  evidence  and  of  the  court's 
failure  to  submit  this  issue  to  the  jury. 

Error  is  assigned  to  the  following  paragraph  of  the  court's  charge: 
"Annie  Lytle,  the  deceased  wife  of  the  plaintiff,  George  Lytle,  and 
mother  of  the  plaintiff,  Jennie  Burch,  was,  on  the  12th  day  of  Janu- 
ary, 1904,  a  passenger  on  one  of  defendant's  street  cars,  and  was  in- 
jured in  a  collision  which  occurred  between  said  car  upon  which  she 
was  a  passenger  and  another  car  belonging  to  the  defendant  which  ran 
into  the  car  upon  which  the  said  Annie  Lvtle  was  a  passenger  afore- 
said.    The  said  Annie  Lytle  is  now  dead.    If  you  find  from  the  testi- 
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mony  before  you  tliat  her  death  was  caused  by  any  of  the  injuries  sus- 
tained by  her  in  said  collision,  and  if  you  further  find  from  the  testi- 
mony before  you  that  the  said  collision  was  caused  by  negligence  on 
the  part  of  the  defendant,  and  if  you  further  find  from  the  testimony 
before  you  that  the  death  of  the  said  Annie  Lytle  has  caused  any  pe- 
cuniary los8  to  the  plaintiffs,  or  either  of  them,  then  your  verdict 
should  be  for  such  plaintiffs.  But  if  you  fail  so  to  find  that  the  death 
of  the  said  Annie  Lytle  was  caused  by  any  injury  sustained  by  her  in 
the  aforesaid  collision,  or  if  you  fail  so  to  find  that  the  said  collision 
was  caused  by  negligence  on  the  part  of  the  defendant,  or  if  you  fail 
so  to  find  that  the  plaintiffs,  or  either  of  them,  have  sustained  pecun- 
iary loss  as  the  result  of  the  said  Annie  Lytle's  death,  then  in  either 
such  event  your  verdict  should  be  for  defendant."  It  is  insisted  that 
the  evidence  shows  that  Annie  Lytle's  death  was  caused  by  an  aneu- 
rism— one  only  of  the  injuries  claimed — and  that  therefore  the  charge 
was  erroneous,  in  that  it  permitted  a  recovery  if  the  death  of  the  de- 
ceased was  caused  by  ^'any  of  the  injuries  sustained  by  her."  It  is 
further  insisted  that  there  was  a  sharp  conflict  in  the  evidence  as  to 
whether  Annie  Lytle  received  the  injury  causing  an  aneurism,  and  that 
the  charge  therefore  was  upon  the  weight  of  the  evidence  in  assuming 
that  Annie  Lytle  was  injured,  the  evidence,  as  before  stated,  further 
showing  that  none  of  the  other  injuries  could  have  caused  the  death 
for  which  recovery  was  sought.  It  is  further  insisted  that  the  charge 
permitted  a  recovery  by  both  plaintiffs  upon  proof  that  one  of  them 
only  had  sustained  pecuniary  loss  by  the  death  of  Annie  L3rtle.  While 
these  objections  have  been  presented  with  force  and  seeming  plausi- 
bility, we  yet  think  the  difficulty  more  apparent  than  real.  It  is  true 
that  one  of  appellees*  witnesses — ^perhaps  the  principal  one — ^testified 
that  Annie  Lytle's  death  was  the  result  of  a  blow  received  on  the  neck, 
causing  an  aneurism,  yet  there  were  other  witnesses  who  testified  to  the 
number  and  character  of  her  injuries  substantially  as  charged  in  the 
petition,  and  to  a  generally  impaired  condition  of  Annie  Lytle's 
health  and  strength  after  the  accident,  testifying  that  she  was  in  a 
continuous  nervous  condition,  had  palpitation  of  the  heart,  sleepless- 
ness and  tendency  to  suffocation,  and  other  results  which,  in  our  judg- 
ment, would  have  made  it  improper  for  the  court  to  have  assumed  that 
the  jury  were  bound  to  believe  the  expert  witness  and  to  reject  the 
hjrpothesis  that  injuries  other  than  aneurism  may  have  contributed  to 
Annie  Lytle's  death. 

Nor  do  we  think  it  can  be  fairly  said  that  the  charge  was  misleading 
in  assuming  that  there  was  an  aneurism.  While  the  charge  instructed 
the  jury  that  Annie  Lytle  received  injuries  in  the  wreck  under  consid- 
eration, such  fact  is  undisputed,  and  the  issue  of  whether,  among 
others,  one  on  the  neck  causing  aneurism  was  received,  was  fully  com- 
prehended in  the  charge  and  fairly  submitted  to  the  jury,  so  that,  on 
the  whole,  we  do  not  think  the  charge  was  misleading  or  on  the 
weight  of  evidence  in  this  respect. 

And  while  the  charge  apparently  authorized  the  jury  to  find  a  ver- 
dict for  both  plaintiffs  if  pecuniary  loss  resulted  to  either  of  them,  we 
yet  think  it  so  appears,  from  the  inadvertent  use  on  the  part  of  the 
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court  of  the  letter  "s"  following  "such  plaintiff."  We  think  it  evident 
that  the  court  meant  to  say  that  if  the  jury  found,  from  the  testi- 
mony, that  the  death  of  Annie  Lytle  caused  any  pecuniary  loss  to  the 
plaintiffs,  or  either  of  them,  then  that  their  verdict  should  be  for 
''such  plaintiff^'  so  receiving  pecuniary  loss.  Besides,  as  we  read  the 
evidence,  it  tends  to  show  that  both  plaintiflEs  received  pecuniary  loss. 
The  testimony  tended  to  show  that  appellee  George  Lytle  was  the 
husband  of  Annie  Lytle;  that  she  had  been  running  a  hand  laundry, 
which  produced  a  net  income  of  more  than  thirty  dollars  per  week; 
that  appellant  Jennie  Burch  was  the  daughter  of  Annie  Lytle,  and  re- 
ceived a  regular  contribution  from  her  mother  of  twenty-five  dollars 
per  month.  The  verdict  was  small — less  apparently  than  would  have 
been  justified  by  the  evidence;  there  is  no  complaint  of  the  verdict 
and  judgment  as  excessive,  and  we  can  not  see  that  appellant  is  ma- 
terially concerned  in  the  manner  in  which  the  damages  were  appor- 
tioned. 

In  the  fourth  assignment  appellant  complains  of  the  court's  refusal 
to  give  its  special  charge  No.  1,  which  is  as  follows:  "You  are  in- 
structed that,  if  you  find  and  believe  from  the  evidence  that  defendant 
was  not  negligent  in  the  manner  of  construction  of  the  switch  as  com- 
plained of,  and  that  its  employes  engaged  in  the  operation  of  the  car 
were  not  negligent  in  the  manner  of  the  operation  of  the  car,  but 
should  find  that  said  switch  was  thrown  by  some  person  or  persons  not 
connected  with  the  defendant  in  any  way,  or  by  some  unknown  cause, 
then  you  are  instructed  that  the  act  of  said  third  person  in  throwing 
said  switch  could  not  be  attributed  to  defendant  herein,  and  defendant 
would  be  entitled  to  a  verdict,  and  in  the  event  you  so  find  and  be- 
lieve, you  will  return  your  verdict  for  the  defendant."  The  contention 
is  that  this  special  charge  was  necessary  in  order  to  present  appel- 
lant's defense  afiirmatively.  There  was  evidence  tending  to  show  that 
the  "collision  was  possibly  caused  by  a  displaced  switch.  The  opera- 
tives of  the  two  cars  concerned  testified  to  the  effect  that  they  did  not 
do  so,  but  there  is  nothing  in  fhe  evidence  that  indicates  that  some 
third  person,  not  connected  with  the  appellant  railway  company,  was 
guilty  of  such  wrong.  If,  in  fact,  the  switch  was  displaced,  it  is  a 
matter  of  mere  conjecture  as  to  the  time,  manner  or  person  concerned  • 
therein.  The  possession,  management  and  control  of  the  switch  in 
question  was  that  of  appellant,  and  it  seems  to  us  that  it  would  have 
been  erroneous  for  the  court  to  have  assumed,  as  the  special  charge 
did,  that  there  was  evidence  that  some  one  not  connected  with  appellant 
displaced  the  switch  and  caused  the  wreck.  Besides,  no  defense  of  the 
character  indicated  by  the  contention  was  afiBrmatively  pleaded,  appel- 
lant's only  answer  to  the  merits  being  a  general  denial,  and  the  court's 
general  charge  specifically  required  the  jury,  before  they  could  find  for 
appellees,  "to  find  that  the  said  collision  was  caused  by  negligence  on 
the  part  of  the  defendant/'  the  court  in  another  clause  giving  a  defi- 
nition of  negligence  that,  in  effect,  restricted  the  inquiry  to  the  negli- 
gent acts  alleged,  which  do  not  include  a  charge  of  negligence  in  mov- 
ing the  switch. 

The  remaining  assignments  relate  to  special  charges  refused,  but  we 
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think  the  questions  presented  are  sufficiently  disposed  of  by  what  we 
have  already  said,  and,  believing  that  the  evidence  sustains  the  verdict 
and  judgment,  and  that  the  case  has  been  fairly  tried,  it  is  ordered 

that  the  judgment  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Texas  &  Pacific  Railway  Compant  v.  C.  C.  Shivers. 

Decided  December  7,  1907. 

l.—Bailroads— Pedestrian— PaUnre  to  Look  and  LUtcn-^Contrlbntory  Hesrll- 
grence. 

Whether  or  not  it  is  negligence  to  fail  to  look  and  listen  for  approach- 
ing trains  when  about  to  cross  a  railroad  track,  is  ordinarily  a  question  of 
fact  to  be  determined  by  a  jury;  but  where  the  injured  party  himself  testifies 
and  offers  no  excuse  whatever  for  his  failure  to  take  this  or  any  other  pre- 
caution for  his  own  safety  before  going  into  a  place  of  known  danger,  no 
other  conclusion  but  that  of  negligence  can  be  entertained. 

2. — Same — Case  Stated. 

Plaintiff,  while  walking  in  defendant's  railroad  yard  along  the  main 
track,  stepped  across  a  sidetrack  to  be  further  away  from  a  train  passing 
on  the  main  track;  after  said  train  passed  and  without  taking  any  precau- 
tions to  ascertain  if  a  train  was  approaching  from  behind  him,  plaintiff  at- 
tempted to  cross  back  over  the  sidetrack  when  he  was  struck  by  a  train  which 
came  up  from  the  rear.  Held,  the  plaintiff  was  guilty  of  such  contributory 
negligence  as  to  require  a  peremptory  instruction  for  the  defendant.  Even 
though  plaintiff  was  a  licensee  in  the  yards  he  would  be  required  to  exercise 
ordinary  care  for  his  own  safety. 

3. — Same — Same — ^Lookout  when  TTnnecessary. 

Where  in  a  suit  for  personal  injuries  the  evidence  showed  that  plaintiff 
was  injured  by  suddenly  stepping  in  front  of  a  passing  train  and  tha;t  no 
degree  of  care  in  keeping  a  lookout  for  persons  on  the  track  would  have 
prevented  the  injury,  it  was  error  for  the  court  to  charge  the  jury  that  it 
was  the  duty  of  defendant  to  maintain  a  lookout  to  discover  persons  on  its 
track  and  to  avoid  injuring  them. 

Appeal  from  the  District  Court  of  Van  Zandt  County.  Tried  below 
before  Hon.  R.  W.  Simpson. 

W.  L,  Hall,  H.  M.  Cate  and  J.  A.  Oermany,  for  appellant. — ^The 
court  erred  in  refusing  to  charge  the  jury  to  return  a  verdict  for  de- 
fendant. Gulf,  C.  &  S.  F.  Ry.  v.  Matthews,  99  Texas,  160;  Houston 
&  T.  C.  Ry.  V.  Ramsey,  43  Texas  Civ.  App.,  603. 

Nat  M,  Crawford  and  Wynne  &  Collins,  for  appellee. — The  court 
did  not  err  in  refusing  to  direct  a  verdict  for  appellant.  St.  Louis  & 
Texas  Ry.  Co.  v.  H.  C.  Crosnoe,  72  Texas,  79;  Gulf,  C.  &  S.  F.  By. 
Co.  V.  Matthews,  99  Texas,  160;  Texas  &  P.  Ry.  Co.  v.  Watkins,  88 
Texas,  20. 

SPEER,  Associate  Justice. — Appellee  recovered  a  judgment 
against  appellant  for  personal  injuries  received  by  him  under  the  cir- 
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cumstances   hereinafter  shown^   from   which  judgment   this   appeal   is 
prosecuted. 

The  first  assignment  presented  challenges  the  ruling  of  the  court 
in  refusing  to  give  a  peremptory  instruction  to  find  for  appellant. 
The  contention  is  that  the  appellee's  evidence  shows  such  contributory 
negligence  on  his  part  as  would  require  the  giving  of  such  instruction. 
The  appellee  thus  describes  the  accident  and  the  circumstances  leading 
up  to  it: 

"I  got  on  the  railroad  at  the  crossing  of  the  Fielder  Salt  Works, 
and  as  soon  as  I  got  on  the  road  I  looked  up  west  and  saw  a  train 
up  there.  I  always  look  to  see  if  there  is  a  train  coming.  The  train 
was  coming  east.  I  then  stepped  across  the  two  switch  lines  and  got 
between  the  middle  switch  line  and  the  main  line,  and  walked  on  down 
until  the  engine  got  pretty  close  to  me,  and  I  was  afraid  that  some- 
thing might  happen;  very  often  large  lumps  of  coal  fall  off,  and  I 
was  afraid  sometliing  of  that  sort  might  happen  and  knock  me  down, 
and  I  just  stepped  back  across  this  middle  switch  line  and  walked  on 
down  between  the  switch  lines  until  the  caboose  of  this  train  passed. 
I  was  not  thinking  of  anything  behind  me — didn't  know  there  was 
anything  coming,  and  for  the  roaring  of  the  train  I  could  not  hear 
anything — and  just  as  the  caboose  of  this  train  passed  me  I  started  to 
step  across  this  track  again  to  get  over  between  the  main  line  and  the 
switch  line,  where  it  was  smoother  walking,  and  as  I  stepped  up  on 
the  end  of  a  cross-tie,  and  just  as  I  stepped  up  on  and  straightened 
myself,  something  struck  me  and  I  was  down  that  quick ;  I  did  not  see 
it ;  I  do  not  know  whether  I  shut  my  eyes  when  it  hit  me,  or  what ;  it 
struck  me  and  whirled  my  back  to  it,  and  I  fell  with  my  back  right 
at  the  ends  of  the  cross-ties;  I  did  not  know  what  had  hit  me  at  all; 
I  did  not  hear  anything  of  any  caboose  there — didn't  hear  a  thing 
but  the  roaring  of  this  train  as  it  went  on  by;  I  knew  nothing  of  the 
caboose  until  I  was  hit ;  I  heard  no  signal  given ;  I  did  not  hear  a  thing 
until  I  was  down;  I  did  not  know  what  had  struck  me — didn't  even 
get  a  glimpse  of  it;  after  it  had  passed  I  crawled  up  on  my  feet,  and 
this  man  Crump  was  in  eight  or  ten  feet  of  me,  and  I  asked  him  what 
it  was  knocked  me  down  there.  ...  I  was  going  northeast,  back 
across  the  switch  track,  when  I  was  struck;  this  train  had  just  got  by 
me  when  I  was  struck;  I  suppose  it  had  passed  me  ten  or  fifteen  steps; 
just  as  soon  as  it  passed  me  I  started  back  across  the  track  and  was 
struck.  ...  If  I  had  walked  down  between  the  main  line  and 
the  middle  switch  there  was  room  enough  for  the  train  to  pass  with- 
out the  train  striking  me;  I  just  crossed  over  the  middle  switch  for 
fear  something  might  happen.  .  .  .  When  I  got  on  the  south  side 
of  the  middle  switch  there  was  plenty  of  room  for  me  to  pass  along 
there  without  any  train  hitting  me;  if  I  had  stayed  over  there  be- 
tween the  middle  switch  and  the  south  switch  the  caboose  would  not 
have  hit  me;  if  I  had  known  it  was  coming  it  would  not  have  hit  me, 
anyhow;  if  I  had  known  it  was  coming,  and  had  walked  along  over 
there,  it  would  not  have  hit  me,  but  it  was  rough  walking,  and  I 
wanted  to  get  where  it  was  smooth  walking.  ...  I  never  looked 
back  to  see  if  there  was  any  train  coming  on  that  track;  when  I  first 
Vol.   XLVIII.   Civil— 8. 
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got  on  the  railroad  I  looked  up  west  and  didn't  see  anything;  after  I 
got  up  I  looked  towards  the  depot;  I  did  not  see  the  dodger  engine 
and  caboose  until  they  got  away  down  there  where  they  stopped;  when 
I  crossed  over  the  middle  track  going  south  I  did  not  see  them  at  all; 
I  did  not  know  they  were  up  there;  as  to  whether  I  would  have  seen 
the  caboose  if  it  had  been  standing  in  there  on  the  switch,  I  don't 
suppose  it  was  there  at  all;  I  could  just  see  the  train;  it  is  consider- 
able over  a  quarter  of  a  mile  from  where  I  got  on  the  railroad  up  to 
the  switch,  and  I  don't  know  whether  this  train  had  got  to  the  switch 
or  not  when  I  saw  it  coming  down  the  main  line ;  I  just  saw  the  train 
coming,  and  then  I  never  looked  back  any  more.'' 

The  evidence  shows  that  the  caboose  which  knocked  appellee  down 
had  been  shoved  or  kicked  down  the  track  by  what  the  witnesses  called 
a  ^'dodger"  engine,  and  that  it  was  going  at  a  rapid  rate  of  speed 
when  it  struck  appellee,  and  the  evidence  further  shows  that  the  place 
where  the  accident  occurred  was  one  which  the  public  generally  had 
been  using  for  a  footway  for  a  great  number  of  years,  under  such  cir- 
cumstances as  to  warrant  the  finding  that  the  company  had  assented 
thereto,  and  that  appellee  was  therefore  a  licensee,  though  upon  this 
last  issue  the  evidence,  as  we  view  it,  was  not  conclusive,  since  appel- 
lant had  its  right-of-way  fenced  at  this  point  and  the  crossings  suit- 
ably protected  by  cattle  guards. 

Under  these  circumstances  we  can  not  avoid  the  conclusion  that  ap- 
pellee's own  evidence  showed  him  to  be  guilty  of  contributory  negli- 
gence, and  that  the  trial  court  should  have  instructed  a  verdict  for  the 
appellant.  We  understand  that  ordinarily  contributory  negligence, 
even  when  such  negligence  consists  in  a  failure  to  look  and  listen  for 
approaching  cars  in  attempting  to  cross  a  railroad  track,  is  a  question 
of  fact  to  be  determined  by  a  jury,  but  where,  as  here,  the  injured 
party  himself  testifies,  and  offers  no  excuse  whatever  for  his  failure  to 
lake  this  or  any  other  precaution  for  his  own  safety  before  going  into 
a  place  of  known  danger,  no  other  conclusion  but  that  of  negligence 
can  be  entertained.  Appellee  was  not  caused  to  take  the  step  he  did 
relying  upon  the  assumption  that  appellant  would  give  him  timely 
warning,  for  the  accident  did  not  happen  at  a  crossing  or  other  place 
where  signals  were  required  to  be  given ;  nor  can  he  insist  that  the  em- 
ployes of  the  company  should  have  kept  a  lookout  for  him,  since  a 
lookout,  if  kept,  would  have  been  of  no  avail  in  this  case,  in  that  he 
was  not  run  down  while  walking  on  the  track,  but  was  injured  solely 
because  he  stepped  immediately  in  front  of  a  moving  car  without  so 
much  as  lifting  his  eyes  to  see  if  there  was  any  danger  to  him.  A 
proper  lookout,  if  one  had  been  maintained,  could  have  resulted  only 
in  finding  appellee  off  the  track  and  in  a  place  of  perfect  safety  until, 
under  all  the  evidence,  he  stepped  in  front  of  the  car,  when  it  was  too 
late  to  avoid  injuring  him. 

The  trial  court  instructed  the  jury  that  it  was  the  duty  of  appellant 
to  maintain  a  lookout  to  discover  persons  on  its  track,  and  to  avoid 
injuring  them,  and  for  this  we  would  remand  the  case  were  the  error 
not  swallowed  up  in  the  greater  error  of  refusing  the  summary  instruc- 
tion. As  before  stated,  the  matter  of  keeping  a  lookout  to  discover 
appellee  was  foreign  to  any  issue  in  the  ease,  and  the  company's  fail- 
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ure  in  this  respect  could  not^  under  the  facts^  have  caused  the  injury. 
We  therefore  hold  that  the  undisputed  facts^  as  detailed  by  appellee 
himself^  show  that  he  was  guilty  of  contributory  negligence,*  which 
would  bar  a  recovery  herein.  Sanches  v.  San  Antonio  &  A.  P.  By., 
88  Texas,  117;  Ft.  Worth  &  Denver  City  By.  Co.  v.  Wyatt,  35  Texas 
Civ.  App.,  119,  and  authorities  there  cited.  It  can  make  no  difference, 
so  far  as  the  issue  of  contributory  negligence  is  concerned,  whether  ap- 
pellee was  a  trespasser  or  a  licensee.  His  relations  to  appellant  might 
affect  the  measure  of  the  latter's  duty  toward  him,  but  it  could  hardly 
relieve  him  of  the  duty  of  exercising  ordinary  care  for  his  own  safety. 
The  judgment  of  the  District  Court  is  reversed  and  judgment  here 
rendered  for  appellant. 

Reversed  and  rendered. 


Tkxas  &  Pacific  Bailway  Company  et  al.  v.  W.  H.  Tucker, 

guabdian. 

Decided  December  7,  1907. 

1. — Discovered  Peril — ^Xntuffleient  Evidence. 

In  a  suit  by  minor  children  for  the  death  of  their  father  who  was  run 
over  and  killed  by  a  railway  train  at  a  crossing,  evidence  considered,  and  held 
insuflScient  to  authorize  the  submission  to  the  jury  of  the  issue  of  discovered 
peril. 

ON  BEHEABINO. 

S. — Same. 

In  a  suit  by  minor  children  for  the  death  of  their  father  who  was  run 
over  and  killed  at  a  railway  crossing,  evidence  reconsidered,  and  held  suf- 
ficient to  justify  the  trial  court  in  submitting  to  the  jury  the  issue  whether 
or  not  defendant's  engineer  was  guilty  of  negligence  in  failing  to  blow  the 
whistle  after  discovering  the  peril  of  the  deceased. 

3. — ^Remoral  of  Cause — Case  Distinguished. 

When  a  railroad  company,  incorporated  under  the  laws  of  the  United  States, 
is  jointly  sued  with  its  locomotive  engineer,  who  is  a  resident  of  this  State, 
and  who  is  properly  joined  in  the  action,  for  personal  injuries  resulting  in 
death,  the  company  can  not  remove  the  case  to  the  Federal  Court;  and  this, 
though  the  engineer  joins  in  the  application  for  removal.  The  case  of  Eastin 
&  Knox  V.  Texas  &  P.  Ry.  Co.,  92  S.  W.  Rep.,  838,  and  102  S.  W.  Rep., 
105,  distinguished. 

4. — ^Railroad  Crossing — Sign  Board — ^Hegligence. 

In  a  suit  for  personal  injuries  at  a  railroad  crossing,  evidence  considered, 
and  held  to  raise  a  question  of  fact  for  the  jury  whether  or  not  the  failure 
of  the  railroad  company  to  have  a  signboard  at  the  crossing  was  negligence, 
even  though  the  collision  occurred  at  night. 


5. — Same — Bate  of  Speed. 

While  ordinarily  the  operatives  of  a  railway  train  are  not  required  to 
slacken  the  speed  of  the  train  in  approaching  public  crossings,  yet  the  cir- 
cumstances may  be  such  as  to  require  them  to  do  so.     Evidence  oonsiflered, 

and  held  that  the  issue  of  negligence  in  this  respect  was  properly  submitted 

to  the  jury. 

Appeal  from  the  District  Conrt  of  Taylor  County.    Tried  below  be- 
ioie  Hon.  J.  H.  Calhoun. 
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Wagstaff  &  Davidson  and  IF.  L.  Hall,  for  appellants. — The  court 
erred  in  refusing  to  remove  this  cause  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Texas,  the  defendants  hav- 
ing filed  petitions  in  due  form  for  the  removal  of  said  cause,  and  all 
defendants  having  joined  in  said  petitions.  Miller  v.  Le  Mars  Natl. 
Bank,  116  Fed.  Bep.,  551;  Eastin  &  Knox  v.  Texas  &  Pac.  By.,  99 
Texas,  654;  Chicago,  E.  I.  &  P.  By.  v.  Martin,  44  U.  S.,  Lawyers' 
Edition,  1055;  Alabama  G.  S.  By.  v.  Thompson,  50  U.  S.,  Lawyers' 
Edition,  445;  Cincinnati,  N.  0.  &  T.  P.  By.  v.  Bohon,  50  U.  S., 
Lawyers'  Edition,  449;  Texarkana  Telephone  Co.  v.  Bridges,  86  S. 
W.  Bep.,  841 ;  Slaughter  v.  Nashville,  C.  &  St.  L.  By.,  91  S.  W.  Bep., 
744;  Texas  &  N.  0.  By.  v.  Langhan,  95  S.  W.  Bep.,  687;  Cincinnati, 
N.  0.  &  T.  P.  By.  V.  Bobertson,  74  S.  W.  Bep.,  1061 ;  Dudly  v.  Illi- 
nois Cent.  By.,  96  S.  W.  Bep.,  835. 

The  evidence  having  disclosed  that  the  defendants  are  not  guilty  of 
any  acts  of  negligence  causing  or  contributing  to  the  death  of  J.  E. 
Tucker,  and  that  the  said  J.  E.  Tucker  was  guilty  of  negligence  in 
going  on  the  track  in  front  of  a  moving  train  which  caused  his  death, 
the  judgment  should  have  been  for  the  defendants,  and  is  unsupported 
by  the  evidence. 

The  evidence  being  uncontradicted  that  the  train  whistled  for  the 
crossing  for  Elmdale  station,  within  hearing  distance  of  the  crossing, 
it  was  error  for  the  court  to  submit  this  issue  to  the  jury. 

The  charge  was  error  in  that  it  required  the  defendant  railroad  com- 
pany to  have  its  engines  equipped  with  a  "sufficient"  headlight,  and 
not  such  a  headlight  as  was  generally  and  commonly  used  by  railroad 
companies. 

The  charge  of  the  court  is  error  in  that  negligence  will  not  be  in- 
ferred by  reason  of  the  fact  that  the  train  was  running  at  a  rapid 
rate  of  speed  over  a  crossing  wholly  unobstructed  and  a  place  not 
crowded  with  travelers  or  pedestrians.  Texas  &  N.  0.  By.  v.  Lang- 
han, 95  S.  W.  Bep.,  687;  International  &  G.  N.  By.  v.  Wear,  77  S. 
W.  Bep.,  272;  Missouri,  K.  &  T.  By.  v.  Parker,  46  S.  W.  Bep.,  280; 
International  &  6.  N.  By.  v.  Arias,  10  Texas  Civ.  App.,  194;  Mc- 
Donald V.  International  &  G.  N.  By.,  86  Texas,  1. 

The  court  erred  in  instructing  the  jury  that  if  the  defendant,  Jim 
Ellis,  discovered  the  peril  of  J.  E.  Tucker  in  time  to  have  avoided 
killing  said  J.  E.  Tucker,  that  they  would  find  for  the  plaintiff.  The 
evidence  is  insufficient  to  justify  this  charge,  and  there  is  no  evidence 
on  wliich  to  base  an  instruction  of  this  character.  Illinois  Cent.  Bv. 
V.  Willis,  97  S.  W.  Bep.,  23;  Texas  &  N.  0.  By.  v.  Langhan,  95  S.  W. 
Bep.,  687 ;  Johnson  v.  Louisville  &  N.  By.,  25  S.  W.  Bep.,  754. 

Hardwicke  &  Eardwicke,  A.  S.  Hawkins  and  Theodore  Mack,  for 
appellee. — The  petition  for  removal  was  rightfully  refused  because 
plaintiff  pleaded  a  joint  and  inseparable  cause  of  action  against  the 
defendant  railway  company,  a  federal  corporation,  and  its  codefend- 
ant,  a  resident  and  citizen  of  the  same  State  that  plaintiff  resided  and 
had  his  citizenship  in;  the  suit  being  for  a  tort  charged  to  have  been 
jointly  committed  by  defendants  and  the  negligence  of  the  engineer 
codefendant,  amounting  to  acts  of  positive  negligence,  acts  of  commis- 
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sion,  misfeasance^  rather  than  acts  of  omission  or  nonfeasance.  Rev. 
Stats.,  art.  3017,  giving  right  of  action  for  injuries  resulting  in  death 
caused  by  negligence  or  carelessness  of  proprietor  of  railroad,  or  by 
unfitness,  negligence  or  carelessness  of  servant  or  agent  of  such  pro- 
prietor; Rev.  Stats.,  art.  4507,  as  to  bell  and  whistle  signals,  and  mak- 
ing it  a  misdemeanor  for  engineer  to  fail  to  comply  with  provisions  of 
the  statute,  etc.;  Rev.  Stats.,  art.  4506,  requiring  signs  to  be  erected; 
Texas  &  P.  Ry.  Co.  v.  Huber,  100  Texas,  1;  Eastin  &  Knox  v.  Texas 
&  P.  Ry.  Co.,  99  Texas,  654;  same  case  on  subsequent  appeal,  100 
Texas,  656;  Alabama  Gt.  So.  Ry.  Co.  v.  Thompson,  200  U.  S.,  206; 
60  L.  Ed.,  441;  Cincinnati,  N.  0.  &  T.  P.  Ry.  Co.  v.  Bohon,  200 
U.  S.,  221;  50  L.  Ed.,  448;  Wecker  v.  National  Enameling  Co.,  204 
TJ.  S.,  176;  51  L.  Ed. 

The  evidence  did  not  show  that  the  train  approached  the  crossing 
where  Tucker  was  killed  after  having  whistled  and  rung  its  bell  at 
the  proper  distance,  and  the  evidence  did  not  show  that  the  headlight 
was  burning  brightly  and  train  was  running  at  a  reasonable  rate  of 
speed.  Nor  did  the  evidence  show  that  the  failure  to  erect  the  sign 
at  the  crossing  did  not  contribute  to  the  death  of  Tucker.  On  the 
contrary,  the  evidence  tended  to  show  negligence  of  defendants  in  each 
particular  mentioned.  Texas  &  P.  Ry.  Co.  v.  Gentry,  163  TJ.  S.,  353; 
41  L.  Ed.,  186;  Moore  v.  Northern  Texas  Trac.  Co.,  41  Texas  Civ. 
App.,  583. 

SPEER,  Associate  Justice. — ^J.  E.  Tucker,  father  of  the  minors 
Roxie  Annie  Tucker  and  Fred  Dickson  Tucker,  was  run  over  and 
killed  by  a  passenger  train  of  the  Texas  &  Pacific  Railway  Company, 
at  Elmdale  crossing,  in  Taylor  County,  and  W.  H.  Tucker  as  guardian 
of  such  minor  children,  instituted  this  suit  against  the  railway  com- 
pany and  Jim  Ellis,  the  engineer  operating  the  train  which  killed  de- 
ceased, and  recovered  damages  for  his  wards  in  the  sum  of  ten  thou- 
sand, one  hundred  and  fifty  dollars  against  both  defendants,  from 
which  they  have  appealed. 

We  rule  against  appellants  on  all  their  assignments  save  the  thir- 
teenth, which  is  to  the  effect  that  the  court  erred  in  submitting  to  the 
jury  the  issue  of  discovered  peril,  in  that  there  was  no  evidence  on 
which  to  base  such  an  instruction,  and  this  we  sustain.  J.  E.  Tucker, 
together  with  a  son  eleven  years  of  age,  was  driving  in  a  wagon  along 
the  public  highway  from  Baird  to  Abilene,  and  both  were  killed  while 
crossing  appellant  Texas  &  Pacific  Railway  Company's  track  at  the 
public  crossing  at  a  little  station  known  as  Elmdale.  The  wagon  in 
which  the  deceased  was  driving  was  drawn  by  two  horses,  on  either 
side  of  which  he  was  leading  another  horse,  and  trailing  a  buggy  be- 
hind the  wagon.  The  accident  occurred  at  6 :40  p.  m.  on  a  cold  Janu- 
aiy  evening,  when  the  wind  was  blowing  from  the  north,  and  the  di- 
rection traveled  by  deceased  across  appellant's  railroad  was  from  the 
north  to  the  south.  The  train  was  running  at  least  twenty-five  or 
thirty  miles  an  hour,  and  perhaps  faster,  going  down  grade,  and  no  one 
witnessed  the  accident  save  the  engineer,  the  appellant  Jim  Ellis,  upon 
whose  testimony  alone  the  issue  of  discovered  peril  was  submitted  to 
the  jury.     The  substance  of  Ellis'  testimony  is  that,  as  his  train  ap- 
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preached  the  Ehndale  crossing  at  about  the  speed  mentioned,  he  was 
occupied  on  the  south  side  of  the  cab  looking  out  for  persons  who 
might  be  on  that  side  to  flag  the  train^  the  station  being  a  flag  station 
only,  until,  as  he  says,  he  "straightened  up^^  and  looked  ahead  on  the 
north  side,  when  he  discovered  the  wagon  of  deceased  just  coming  on 
to  the  crossing  only  one  hundred  and  thirty  feet  ahead  of  the  engine. 
The  deceased  appeared  to  be  sitting  in  the  front  of  the  wagon,  wholly 
unconscious  of  the  approaching  train,  while  the  little  boy  appeared  to 
be  trying  to  extricate  himself  from  some  bed  clothing  which  he  had 
about  him.  The  deceased  also  had  his  head  covered  up  with  a 
blanket  or  other  covering  of  some  kind,  and  made  no  effort  to  stop  or 
hasten  his  team,  indicating  that  he  never  discovered  the  approach  of 
the  train.  Upon  discovering  the  wagon  so  near  upon  the  crossing,  the 
engineer  immediately  seized  the  sand  lever  and  applied  the  emergency 
brakes,  stopping  the  train  as  quickly  as  it  could  be  done,  which  proved 
to  be  some  eight  hundred  or  nine  hundred  feet.  He  testified  that  there 
was  nothing  he  could  have  done  towards  stopping  the  train,  after  dis- 
covering deceased,  that  he  did  not  do.  On  looking  up  the  second  time, 
after  applying  the  emergency  brakes,  deceased  had  already  passed  be- 
yond his  line  of  vision  on  to  the  track  ahead  of  the  train,  and  was  al- 
most instantly  killed.  Witness  did  not  blow  the  whistle  after  he  dis- 
covered deceased  approaching  the  crossing,  and  his  failure  in  this  re- 
spect is  made  the  predicate  for  appellee's  insistence  that  the  issue  of 
discovered  peril  was  properly  raised  by  the  evidence,  but  we  have  con- 
cluded otherwise.  A  simple  calculation  will  show  that  if  appellant 
Ellis'  testimony  is  correct — and  it  is  upon  this  appellee  relies — it  was 
only  about  three  seconds,  perhaps  less,  after  he  discovered  deceased's 
peril,  until  the  collision  resulting  in  his  death.  In  the  very  nature  of 
things,  the  engineer  could  not,  under  such  circumstances,  in  so  short 
a  time,  experiment  as  to  the  best  means  to  adopt  to  avert  an  accident, 
and  we  think  it  would  be  an  unreasonable  and  an  unwarranted  con-, 
elusion  to  say  that  he  ought  to  have  done  more  than  he  did  do — ^that  is, 
employ  all  the  means  at  his  hand  to  stop  his  train  or  slacken  its  speed. 
His  first  duty  was  to  his  passengers,  and  if  his  judgment  was  that 
their  safety  lay  in  checking  his  train,  as  he  testified,  it  was  his  duty 
to  do  this,  and  the  evidence  indicates  that  to  do  this  would  occupy, 
and  did  occupy,  all  of  the  time  intervening  between  the  discovery  of 
deceased  and  the  fatal  accident.  We  think,  from  the  evidence,  no  other 
reasonable  conclusion  could  be  drawn  than  that  everything  was  done 
that  could  be  done  to  avoid  killing  deceased  after  discovering  his  peril- 
ous position,  and  that  the  court  erred  in  submitting  the  issue  of  dis- 
covered peril  as  a  ground  of  liability  against  appellants. 

Wliile  under  the  evidence  there  was  no  error  in  placing  the  burden 
of  proof  upon  appellants  to  establish  their  plea  of  contributory  negli- 
gence, yet  the  language,  "and  unless  they  have  shown,  by  a  preponder- 
ance of  the  testimony,  that  J.  E.  Tucker  was  guilty  of  contributory 
negligence,'*  to  find  for  plaintiff  upon  that  issue,  might  possibly  tend 
to  mislead  the  jury  into  looking  alone  to  the  evidence  adduced  by  the 
defendants  in  determining  such  issue,  and  the  same  should  be  re- 
worded or  entirely  eliminated  on  another  trial. 
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on  rehearing. 

A  reconsideration  of  the  case  convinces  us  that  we  were  in  error  in 
holding,  as  we  originally  did,  that  the  evidence  did  not  justify  the  sub- 
mission to  the  jury  of  the  issue  of  discovered  peril.  We  are  now  of 
opinion  that  it  was  for  the  jury  to  say  whether  or  not  the  failure  of 
appellant  Ellis  to  blow  the  whistle,  and  thus  warn  the  deceased  of  the 
impending  peril,  was  not  such  act  of  negligence  as  would  authorize  a 
recovery  upon  this  issue.  Sanches  v.  San  Antonio  &  A.  P.  By.,  88 
Texas,  117. 

Having  concluded  to  afihrm  the  judgment,  it  is,  perhaps,  proper  for 
us  to  express  more  fully  our  conclusions  on  appellants'  various  assign- 
ments of  error.  The  first  assignment  complains  that  the  trial  court 
erred  in  not  sustaining  appellants'  petition  for  removal  of  the  cause  to 
the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Texas.  The  insistence  is  that,  since  the  cause  of  action  is  inseparable, 
and  since  the  appellant  The  Texas  &  Pacific  Railway  Company,  on  ac- 
count of  being  incorporated  under  the  laws  of  the  United  States,  has 
a  right  to  the  removal,  and  since  appellant  Ellis  joined  in  the  appli- 
cation for  removal,  the  court  should  have  granted  such  application.  It 
is  also  insisted  that  appellee's  petition  shows  no  cause  of  action  against 
appellant  Ellis  under  the  holding  of  our  Supreme  Court  in  Eastin  & 
Knox  V.  Texas  &  Pac.  Ey.  Co.,  99  Texas,  654,  100  Texas,  656,  in  that 
the  acts  for  which  he  is  sought  to  be  held  are  those  of  omission  merely, 
and  not  affirmative  or  overt  acts.  We  are  of  opinion,  however,  that  the 
authority  cited  has  no  application  to  the  present  case,  since  the  action 
against  appellant  Ellis  may  be  properly  maintained  under  article  3017, 
Sayles'  Texas  Civil  Statutes,  giving  a  right  of  action  for  injuries  re- 
sulting in  death.  This  being  true,  and  appellant  Ellis  not  being  en- 
titled himself  to  remove  the  cause,  the  fact  that  he  joined  in  appellant 
Texas  &  Pacific  Bailway  Company's  application  would  not  require  the 
court  to  make  such  an  order.  Texas  &  P.  By.  Co.  v.  Huber,  100 
Texas,  1. 

That  portion  of  the  general  charge  which  submitted  the  issue  of 
negligence  of  appellant  Texas  &  Pacific  Bailway  Company,  in  failing 
to  erect  a  sign  at  the  crossing  where  deceased  was  killed,  was  author- 
ized under  the  facts,  since  it  can  not  be  said  that  the  absence  of  such 
sign  board  did  not  cause  the  accident.  While  the  evidence  tended  to 
show  that  the  night  was  dark,  and  would  have  authorized  a  finding 
that  deceased  could  not  have  seen  the  sign  board  if  there  had  been  one, 
yet  the  evidence  in  this  respect  is  not  conclusive,  and  it  was  a  question 
for  the  jury  to  determine  whether  or  not  the  failure  to  erect  a  sign 
board  under  all  the  circumstances  caused  the  deplorable  accident. 

Appellants  can  not  complain  that  the  court  submitted  to  the  jury 
to  find  whether  or  not  the  whistle  was  blown  at  least  eighty  rods  from 
the  crossing,  since  they  requested  the  submission  of  such  issue  in  a 
special  charge,  which  was  given. 

The  tenth  assignment  is  overruled  because  the  charge  therein  com- 
plained of  does  not  make  the  failure  to  have  a  '^sufficient  headlight,"  as 
appellant's  train  approached  the  crossing,  negligence  per  se,  but  spe- 
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cifically  submits  to  the  jury  the  question  of  whether  or  not  such  fail- 
ure would  be  negligence. 

Neither  was  there  error  in  authorizing  a  finding  for  appellee  if  the 
train  approached  the  crossing  at  a  negligent  rate  of  speed.  While  or- 
dinarily the  operatives  of  a  railway  train  are  not  required  to  slacken 
its  speed  in  approaching  public  crossings,  yet  the  circumstances  may  be 
such  as  that  they  ought  to  do  so.  In  the  present  case,  considering  the 
allegations  and  proof  tending  to  support  them — ^that  no  bell  was  being 
rung,  no  sign  board  was  erected,  and  the  engine  equipped  with  an  in- 
sufficient headlight — the  jury  might  properly  have  concluded  that  the 
train  was  being  operated  at  a  dangerous  and  negligent  rate  of  speed. 

We  find  as  a  fact  that  the  evidence  authorized  all  the  charges  given, 
that  the  defense  of  contributory  negligence  was  properly  submitted, 
and  that  the  verdict  finds  support  in  the  testimony. 

What  we  have  said  disposes  of  all  assignments  of  error.  The  re- 
hearing is  therefore  granted  and  the  judgment  affirmed. 

Ajfirtned, 

Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  of  Texas  et  al.  v.  B.  C. 

LiGHTFOOT    et    AL. 
Decided  December  7,  1907. 

1.— -Canies  of  Action — Joinder — ^Ejection  from  Train — Shipment  of  Cattle. 

Under  the  practice  in  this  State,  a  suit  by  two  persons  for  damages  for 
holding  cattle  and  their  depreciation  in  value  may  be  joined  with  a  suit 
for  damages  by  one  of  said  persons  for  his  wrongful  ejection  from  defendant's 
train.  If,  however,  such  causes  of  action  should  not  be  joined,  the  action  of 
the  trial  court  in  withdrawing  from  the  iury  all  issues  except  that  for 
ejection  from  the  train,  rendered  the  joinder  harmless. 

9. — ^Improper  Argument — ^Harmless,  when. 

An  improper  argument  of  counsel  is  not  cause  for  new  trial  or  for  re- 
manding a  case  when  the  trial  court  specifically  instructs  the  jury  that  the 
argument  was  improper  and  not  to  consider  it  for  any  purpose,  and  when 
there  is  nothing  in  tne  amount  of  the  verdict  to  indicate  that  the  appellant 
was  prejudiced  by  the  argument. 

8. — ^Verdlot — ^Evidence— Presnmptlon. 

In  the  absence  of  anything  to  indicate' the  contrary,  the  presumption  will 
be  indulged  that  the  jury,  in  assessing  damages,  considered  only  the  items 
of  damage  proven. 

4. — ^Tort — ^EJeotlon  from  Train — Charge — ^Harmless  Error. 

In  a  suit  for  damages  for  wrongful  ejection  from  defendant's  passenger 
train,  charge  considered,  and  held,  though  not  entirely  accurate,  not  cause 
for  reversal  inasmuch  as  plaintiff  was  entitled  to  recover  under  the  undis- 
puted evidence  and  the  verdict  was  not  excessive. 

6. — Same— Fright  ai  Element  of  Damage. 

In  a  suit  for  damages  for  wrongful  ejection  from  a  railway  train,  evidence 
of  fright  by  plaintiff  is  properly  admitted  under  a  general  allegation  of 
mental  suffering. 


e, — ^Admlsilon  of  Evidence— Harmless  Error,  when. 

^liere,  in  a  suit  for  damages,  it  is  evident  the  verdict  would  have  been 
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the  same,  the  admission  of  evidence  of  doubtful  competency,  is  not  cause  for 
reversal. 

7. — ^Verdict — Certainty — Construction. 

In  a  suit  against  two  defendants  a  verdict  in  favor  of  plaintiff,  without 
stating  whether  against  one  or  both  defendants,  and  if  one,  which  one,  held, 
under  the  pleadings  and  charge  of  the  court,  sufficient  to  support  a  judgment 
against  both   defendants. 

8. — Same. 

In  a  suit  where  there  were  two  plaintiffs  and  two  defendants,  the  following 
verdict,  "We  the  jury  find  in  favor  of  the  plaintiff  L.,  Jr.,  the  sum  of  four 
hundred  dollars,  and  we  further  find  in  favor  of  the  defendant  against  plaintiff 
L.,  Sr.,"  was  sufficient  to  support  a  judgment  in  favor  of  both  defendants  against 
the  plaintiff  L.,  Sr. 

9. — ^Damages — litems — Proof. 

Where  there  is  no  evidence  tending  to  establish  an  item  of  expense  for 
which  plaintiff  sues,  it  is  reversible  error  to  refuse  a  requested  instruction  that 
plaintiff  is  not  entitled  to  recover  for  such  item. 

10. — Same — Judicial  Knowledge. 

The  courts  have  no  judicial  knowledge  of  the  location  of  towns  that  are 
not  county  seats,  and  hence  can  not  judicially  know  the  distance  from  such 
towns  to  other  towns  whose  location  is  judicially  known.  In  a  suit  for  rail- 
road fare  wrongfully  demanded  of  and  paid  by  plaintiff,  the  distance  between 
the  two  places,  not  county  seats,  in  this  State,  must  be  proved. 

11. — Carrier — ^Ejection  of  Passenger — ^Verdict  not  Excessive. 

In  a  suit  against  a  railway  compan>^  for  damages  for  the  wrongful  ejection 
of  a  passenger  without  money,  in  the  night  time  and  in  a  strange  town, 
evidence  considered,  and  held  sufficient  to  support  a  verdict  for  $400. 

Appeal  from  the  District  Court  of  Johnson  County.  Tried  below  be- 
fore Hon.  W.  B.  Walker,  Special  Judge. 

Coke,  Miller  &  Coke  and  Ramsey  &  Odell,  for  appellants. — It  was 
incompetent  and  inadmissible  to  join  an  action  of  tort  by  B.  C.  Light- 
foot,  Jr.,  for  damages  solely  recoverable  by  and  strictly  personal  to 
him,  with  a  suit  based  on  contract,  expressed  or  implied,  by  the  two 
Lightfoots,  father  and  son,  for  the  expense  of  keeping  and  deterioration 
of  the  65  head  of  beef  cattle  at  Grand  view,  Texas,  and  the  inclusion  of 
the  said  last-named  matter  was  unnecessary,  hurtful  and  injurious  to 
appellants.  Keowne  v.  Levi,  65  Texas,  152;  Frost  v.  Frost,  45  Texas, 
324;  Morris  v.  Davis,  31  S.  W.  Eep.,  852;  Hays  v.  Perkins,  22  Texas 
Civ.  App.,  200;  Skipwith  v.  Hunt,  58  S.  W.  Eep.,  193. 

The  action  of  counsel  for  appellees,  insisting  in  argument  that  they 
were  entitled  to  exemplary  damages,  and  demanding  such  a  sum  as 
would  punish  appellants,  and  as  would  be  a  lesson  and  example  to 
them  in  the  future,  was,  in  the  light  of  the  law  and  all  the  facts, 
wholly  unwarranted,  and  such  an  abuse  of  the  right  of  fair  discussion 
as,  in  the  light  of  the  unconscionable  and  excessive  verdict,  should  re- 
verse the  case.  Dallingham  v.  Scales,  78  Texas,  206;  Ft.  Worth  &  D. 
C.  By.  V.  Burton,  60  S.  W.  Bep.,  316;  St.  Louis  S.  W.  By.  Co.  v. 
Lowe,  86  S.  W.  Bep.,  1059. 

Under  all  of  the  facts  of  the  case,  and  under  any  fair  view  of  the 
evidence,  a  verdict  for  $400  was  and  is  so  clearly  and  manifestly  ex- 
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cessive  as  to  manifeBt  passion,  prejudice  and  hatred,  and  in  the  light 
of  the  improper  joinder  of  causes  here,  the  admission  of  improper  evi- 
dence and  the  highly  inflammatory  and  incendiary  remarks  of  counsel 
for  appellee  to  require  a  reversal  of  the  judgment.  Texas  &  P.  Ry.  Co. 
V.  B.  Dennis,  23  S.  W.  Rep.,  400. 

S.  (7.  Padelford,  for  appellees. — In  this  State  a  suit  for  a  breach  of 
a  contract  and  for  tort,  which  both  grow  out  of  the  same  transaction, 
may  be  litigated  in  the  same  suit.  In  this  case  the  damages  to  B.  C. 
Lightfoot,  Jr.,  for  being  wrongfully  ejected  from  the  train,  and  the 
damages  to  him  for  the  depreciation  in  the  market  value  of  the  cattle, 
and  the  damages  to  B.  C.  Lightfoot,  Sr.,  for  his  damages  for  the  de- 
preciation in  the  market  value  of  his  cattle,  all  grew  out  of  the  same 
contract  and  the  same  tort,  and  was  such  a  cause  of  action  as,  under 
the  laws  of  this  State,  could  be  embraced  within  one  suit,  and  the  trial 
court  did  not  err  in  not  sustaining  the  exceptions  of  appellants  to  that 
portion  of  plaintiffs*  petition  setting  up  such  damages.  Hookes  v. 
Fitzenrieter,  76  Texas,  279;  Milligan  v.  Callahan  County,  69  Texas, 
209;  Railway  Co.  v.  Stewart,  1  Texas  App.,  Cases,  718;  Gulf,  C.  &  S. 
P.  Ry.  Co.  V.  Jago,  32  S.  W.  Rep.,  1062 ;  Cavelier  v.  Rusk,  Dallam,  613 ; 
Fitzhugh  V.  Custer,  4  Texas,  395;  Clegg  v.  Vamell,  18  Texas,  306; 
Stewart  v.  Western  XJ.  Tel.  Co.,  66  Texas,  583 ;  Gulf,  W.  T.  &  P.  Ry. 
Co.  V.  Browne,  66  S.  W.  Rep.,  341. 

Wherever  a  party  commits  a  tort  or  breaches  a  contract  he  is  re- 
sponsible for  all  of  the  damages  wliich  results  if,  at  the  time  of  the  tort 
or  the  breach,  it  was  reasonably  within  the  contemplation  of  such  party 
that  some  damage  might  probably  result  from  such  tort  or  breach.  In 
this  case  the  defendant,  through  its  agent,  absolutely  knew  and  was  in- 
formed that,  by  reason  of  said  wrong  in  ejecting  appellee  B.  C.  I^ight- 
foot,  Jr.,  that  there  in  all  probability  would  result  damages  to  appellee 
B.  C.  Lightfoot,  Jr.,  and  B.  C.  Lightfoot,  Sr.,  by  reason  of  the  decline 
in  the  market  value  of  the  cattle  in  Texas  caused  by  a  delay  in  ship- 
ping the  same,  which  delay  would  result  from  the  illegal  ejection.  Rice 
V.  Dewberry,  93  S.  W.  Rep.,  715;  1  Thompson  on  Negligence,  sec.  50; 
Coolidge  V.  Hallauer,  126  Wis.,  244;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Coopwood,  96  S.  W.  Rep.,  102;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Redeker, 
100  S.  W.  Rep.,  362. 

Appellees  having  sued  for  punitory  damages,  and  the  evidence  being 
such  as  to  authorize  the  court  to  instruct  on  punitory  damages,  and 
the  court  having  informed  counsel  for  the  parties  that  he  would  in- 
struct on  the  issue  of  punitory  damages,  counsel  for  the  plaintiffs,  be- 
lieving that  the  court  would  submit  this  issue  to  the  jury,  very  prop- 
erly discussed  the  issue  of  punitory  damages  to  the  jury,  but  the  court, 
after  the  argument  of  counsel,  having  determined  not  to  submit  this 
issue  to  the  jury,  at  the  request  of  appellants'  counsel,  specifically  in- 
structed the  jury  not  to  consider  the  argument  of  the  counsel  upon  the 
question  of  exemplary  damages,  and  consequently  there  was  no  error  in 
appellees'  counsel  in  discussing  this  issue  which  was  before  the  jury. 
Texas  Tel.  &  Tel.  Co.  v.  Seiders,  29  S.  W.  Rep.,  258 ;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Brown,  14  Texas  Civ.  App.,  102;  Prather  v.  McClelland, 
28  S.  W.  Rep.,  94;  International  &  G.  N.  Ry.  Co.  v.  Anchonda,  75 
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S.  W.  Bep.y  557 ;  De  La  Vergne,  etc./  Machine  Co.  v.  Staahl^  24  Texas 
Civ.  App.^  474;  Robertson  v.  Trammel^  98  Tezas^  364;  International 
ft  6.  N.  Ry.  Co.  V.  Mercer,  78  S.  W.  Rep.,  562 ;  Texas  ft  N.  0.  Ry.  Co. 
V.  McDonald,  85  S.  W.  Rep.,  493. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  appel- 
lees, B.  C.  Lightfoot,  Sr.,  and  B.  C.  Lightfoot,  Jr.,  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  and  the  Missouri,  Kansas  ft 
Texas  Railway  Company  of  Texas,  for  damages  sustained  by  the  said 
B.  C.  Lightfoot,  Jr.,  on  account  of  being  wrongfully  ejected  from  one 
of  appellants'  passenger  trains,  by  their  servants  in  charge  thereof,  at 
St.  Charles,  Missouri;  and  for  damages  alleged  to  have  been  sustained 
by  both  appellees  by  reason  of  the  delay  in  a  shipment  of  certain  beef 
cattle  from  Johnson  Coimty,  Texas,  to  Chicago,  Illinois,  as  a  result  of 
said  wrongful  ejection.  After  the  evidence  was  closed  the  trial  court 
instructed  the  jury  that  they  could  in  no  event  find  in  favor  9f  ap- 
pellee B.  C.  Lightfoot,  Sr.,  and  as  to  him  to  return  a  verdict  for  the 
defendant.  The  court  also,  in  writing,  expressly  withdrew  from  the 
consideration  of  the  jury  the  issue  as  to  the  alleged  damages  and  in- 
jury to  appellees  by  reason  of  the  alleged  delay  in  the  shipment  of 
their  cattle  and  expenses  in  feeding  them.  They  were  also  instructed 
that  they  could  in  no  event  find  in  favor  of  plaintifib  any  sum  as 
damages  on  account  of  any  expense  in  keeping  said  cattle,  or  by  reason 
of  any  alleged  depreciation  in  their  market  value.  The  issue  made 
by  the  pleadings  and  tlie  evidence  as  to  the  right  of  appellee  B.  C. 
Lightfoot,  Jr.,  to  recover  for  being  ejected  from  appellants'  train,  was 
the  only  issue  submitted  to  the  jury.  The  trial  resulted  in  a  verdict 
and  judgment  for  appellee  B.  C.  Lightfoot,  Jr.,  in  the  sum  of  $400, 
and  appellants  have  appealed. 

The  facts  material  to  state  are  as  follows:  Appellees  B.  C.  Light- 
foot, Sr.,  and  B.  C.  Lightfoot,  Jr.,  father  and  son,  owned  certain  beef 
cattle  situated  in  Johnson  County,  Texas.  In  July,  1904,  they  shipped 
two  carloads  of  said  cattle  over  appellants'  railroad  to  Chicago,  Illi- 
nois, and  by  the  terms  of  the  contract  of  shipment  appellant  obligated 
itself  to  give  to  appellees  two  tickets,  or  "drovers'  passes,"  from  Fort 
Worth,  Texas,  to  Chicago,  Illinois,  and  from  Chicago  back  to  Fort 
Worth,  by  way  of  St.  Louis,  Missouri.  B.  C.  Lightfoot,  Jr.,  and  his 
brother  received  tickets  or  passes  in  accordance  with  the  terms  of  said 
contract  to  Chicago,  and  accompanied  the  two  carloads  of  cattle  to  that 
place,  sold  them,  and  returned  to  St.  Louis.  On  the  afternoon  of  July 
25,  1904,  as  required  by  his  contract,  B.  C.  Lightfoot,  Jr.,  went  to  the 
proper  ofiice  of  appellants  in  St.  Louis,  delivered  the  contract  to  its 
agent,  and  received  from  said  agent  a  return  ticket  or  pass  from  St. 
Louis  to  Fort  Worth,  Texas.  The  return  ticket  or  pass  was  made  out 
by  appellants'  agent  in  duplicate,  one  of  which  was  delivered  to  ap- 
pellee Lightfoot,  Jr.,  and  the  other  kept  by  the  agent.  After  this 
ticket  or  pass  had  been  examined  by  the  gate-keeper  at  St.  Louis,  and 
appellants'  porter  or  brakeman,  appellee  was  allowed  to  board  one  of 
via  passenger  trains  for  the  purpose  of  being  transported  to  Fort 
Worth.  After  the  train  upon  which  appellee  had  taken  passage  left 
St.  Louis  the  conductor  of  appellant,  in  charge  thereof,  asked  appel- 
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lee  for  his  ticket,  examined  it^  and  placed  the  usual  check  in  appellee's 
hat,  indicating  the  said  ticket  or  pass  was  all  right.  After  this  ap- 
pellee's brother  went  into  the  sleeping  car  for  the  purpose  of  obtaining 
for  himself  and  appellee  a  berth  for  the  nighty  and  upon  presentation 
of  their  transportation  tickets  or  passes  to  the  Pullman  conductor  he 
made  some  objection  to  appellee's  ticket,  and  shortly  thereafter  the 
train  conductor,  in  company  with  appellants'  train  auditor,  came  to 
where  appellee  and  his  brother  were,  took  appellee's  ticket  from  him, 
told  him  it  was  no  good — ^that  he  could  not  ride  on  it,  and  would  have 
to  get  oflE  of  the  train.  Appellee  told  the  conductor  and  the  auditor 
from  whom,  and  the  circumstances  under  which,  he  had  received  the 
pass;  that  he  only  had  about  one  dollar  in  money,  and  no  means  of 
paying  his  fare  to  Texas.  The  conductor  then  remarked  in  the  pres- 
ence and  hearing  of  a  number  of  passengers  in  the  car,  "This  looks  like 
the  work  of  scalpers  to  me,"  and  the  auditor  said :  "That  is  what  it 
looks  like  to  me;  it  looks  like  a  scalper  to  me."  Appellee  denied  that 
scalpers  had  anything  to  do  with  the  sale  or  Ms  possession  of  the 
ticket,  and  tlie  conductor  and  auditor  turned  to  leave  the  car,  and  said 
that  appellee  would  have  to  get  off  of  the  train  at  St.  Charles,  Mis- 
souri. When  the  train  arrived  at  St.  Charles  the  conductor  and  auditor 
returned  to  the  car  where  appellee  was  and  ejected  appellee  from  the 
train.  In  doing  so  the  conductor  seized  the  coat  of  appellee,  gave  him 
a  pull  and  said:  "Young  man,  you  will  have  to  get  off.  There  ain't 
no  use  in  arguing.  There  is  no  time  for  argument  here.  You  will 
have  to  get  off.  I  will  put  a  stop  to  this  scalping  business."  This  was 
about  one  o'clock  at  night,  and  it  was  dark,  the  appellee  a  stranger  in 
the  town  of  St.  Charles,  and  he  did  not  know  where  to  go.  The  town 
was  a  short  distance  from  the  railway  station,  and  some  one  directed 
appellee  how  to  find  it.  He  was  compelled  to  walk  to  the  town  and 
remain  there  until  he  received  a  ticket  and  some  money  from  his 
father  in  Texas,  which  was  three  or  four  days.  Appellant's  auditor, 
who  was  present  when  the  conductor  ejected  appellee  from  the  train, 
got  off  at  St.  Charles,  and  insisted  that  appellee  return  with  him  to 
St.  Louis,  telling  him  that  he  would  bear  the  expense  to  St.  Louis, 
and  that,  if  the  ticket  taken  from  appellee  by  the  conductor  of  the 
train  was  a  good  ticket,  he  (the  auditor)  would  get  him  a  ticket  to 
Texas.  Appellee  declined  this  offer,  giving  as  his  reason  for  so  doing 
that  the  auditor  was  a  stranger  to  him,  and  he  didn't  know  whether 
he  was  lying  to  him  or  not;  that  he  was  a  stranger  in  St.  Louis,  and 
did  not  have  the  "drover's  pass"  taken  from  him  by  the  conductor,  or 
the  contract  to  show  that  he  was  entitled  to  a  ticket;  that  he  had  no 
money,  and  if  it  was  decided  in  St.  Louis  that  he  was  not  entitled  to 
a  ticket  he  would  be  unable  to  get  to  Texas,  or  back  to  St.  Charles, 
where  he  was  expecting  money  to  be  sent  to  him  by  his  father.  By 
reason  of  the  language  used  by  the  conductor  and  auditor  when  they 
took  appellee's  ticket  from  him,  and  by  reason  of  the  wrongful  ejec- 
tion of  him  from  the  train,  he  was  humiliated,  and  suffered  mental 
distress,  and,  together  with  the  necessary  expenses,  etc.,  incurred  on  ac- 
count of  the  said  conduct  of  appellants'  conductor  and  auditor,  appel- 
lee sustained  damage  in  the  sum  awarded  by  the  jury. 

Appellants'  assignments  of  error  from  one  to  five,  inclusive,  com- 


1907.]  M.,  K.  &  T.  By.  of  Texas  v.  Liohtfoot.  125 

plain  of  the  courf b  action  in  refusing  to  sustain  certain  special  excep- 
tions urged  to  appellee's  petition.  These  exceptions  are^  in  substance, 
that  there  was  a  misjoinder  of  causes  of  action,  in  that  the  expenses 
of  feeding  the  cattle  and  the  decrease  in  the  value  of  the  same,  as 
claimed  by  both  appellees,  were  improperly  joined  with  the  action  of 
tort  by  B.  C.  Lightfoot,  Jr.,  for  damages  solely  recoverable  by  and 
strictly  personal  to  him;  that  the  allegations  that  appellants'  servants 
publicly  charged  appellee  with  attempting  to  steal  a  ride  from  St. 
Louis  to  Ft.  Worth,  Texas,  on  an  invalid  and  scalper's  ticket,  and  that 
he  was  caused  thereby  to  suffer  humiliation  and  mental  distress,  and 
caused,  by  reason  of  his  ejection  from  appellants'  train,  to  incur  ex- 
penses, etc.,  were  improperly  joined  with  the  alleged  cause  of  action 
for  keeping  said  cattle  and  their  depreciation  in  market  value,  etc.; 
that  the  allegations  in  reference  to  the  depreciation  in  the  market  value 
of  the  cattle  are  too  vague  and  uncertain,  and  the  damages  sought  to 
be  recovered  thereby  too  remote.  These  assignments  will  be  overruled. 
We  are  inclined  to  the  opinion  that  all  the  matters  set  up  in  appellees' 
petition  could  be  properly  embraced  in  one  petition  and  suit  under  the 
practice  of  this  State;  but,  however  that  may  be,  the  court's  action  in 
withdrawing  the  claim  for  damages  to  the  cattle,  and  instructing  the 
jury  that  appellee  B.  C.  Lightfoot,  Sr.,  in  no  event  could  recover, 
cured  any  error  the  court  may  have  committed  in  its  ruling  on  the 
pleadings  in  the  respect  complained  of.  For  the  same  reason  appellant 
suffered  no  injury  by  the  admission  of  the  testimony  complained  of  in 
its  sixth,  eleventh  and  twelfth  assignments  of  error,  and  they  will  also 
be  overruled. 

Nor  do  we  think  the  case  should  be  reversed  because  of  the  remarks 
of  counsel  for  appellee,  made  the  basis  of  appellants'  fourteenth,  fif- 
teenth and  sixteenth  assignments.  If  it  be  admitted  that  the  remarks 
to  which  exceptions  were  taken  exceeded  the  bounds  of  legitimate  ar- 
gument, the  jury  were  specifically  instructed  in  writing  by  the  court 
that  they  were  improper,  and  not  to  consider  them  for  any  purpose; 
and  the  size  of  the  verdict,  nor  an}i;hing  else  in  the  record,  indicates 
that  the  jury  were  improperly  infiuenced  by  the  remarks. 

There  was  no  reversible  error  in  charging  the  jury  that,  if  they 
found  for  appellee,  to  allow  him  such  damages  as  the  evidence  showed 
would  be  a  fair  and  reasonable  compensation  to  him  for  the  expenses 
occasioned  directly  and  proximately  by  the  acts  of  appellants'  agents, 
and  in  refusing  to  give  appellants'  special  charge  limiting  such  recov- 
ery to  hotel  and  laundry  bills.  If  the  evidence  showed  that  appellee's 
expenses  were  for  hotel  bills  and  laundry  bills  only,  as  claimed,  it 
would  not  have  been  improper,  perhaps,  for  the  court  to  have  given 
appellants'  requested  instruction  limiting  a  recovery  for  such  expenses 
to  these  items;  but  it  does  not  appear  that  any  other  item  of  expense, 
to  which  this  portion  of  the  court's  charge  related,  was  considered  by 
the  jury  or  included  in  their  verdict,  and  the  presumption  is  that  they 
only  allowed  such  as  the  evidence  warranted. 

In  the  eighth  paragraph  of  the  court's  charge  the  jury  were  in- 
structed that  if  the  servants  of  appellants,  in  charge  of  the  train  upon 
which  appellee  was  riding,  used  more  force  than  was  necessary  to  eject 
appellee  from  said  train,  or  used  language,  or  made  statements,  or 
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performed  other  acts  not  necessary  to  remove  the  appellee  from  said 
train,  and  that  appellee  was  thereby  inconvenienced  and  suffered  men- 
tal pain  and  humiliation  as  a  direct  and  proximate  result  thereof,  to 
find  in  favor  of  the  appellee  "for  such  damage  as  the  evidence  shows 
will  be  a  fair  and  reasonable  compensation  to  him  for  such  incon- 
venience and  mental  anguish  and  humiliation,  if  any.'*  This  charge  is 
objected  to  on  the  ground  that  it,  in  effect,  tells  the  jury  that  if  the 
servants  of  the  defendants  used  any  language  towards  plaintiff,  or  made 
any  statement  to  him  that  was  not  necessary  to  secure  his  removal 
from  the  train,  and  the  plaintiff  thereby  suffered  mental  pain  or  humil- 
iation, he  could  recover,  whether  such  statement  or  language  was  cal- 
culated to  produce  such  effect  or  not;  and  because  there  was  no  testi- 
mony of  any  "other  acts*'  on  the  part  of  the  defendants'  servants  or 
employes  which  would  justify  or  authorize  such  an  instruction.  We 
think  it  must  be  admitted  that  the  charge  is  not  entirely  free  from 
criticism,  but,  inasmuch  as  it  seems  clear  that  the  plaintiff  was  entitled 
to  recover  under  the  practically  undisputed  evidence,  and  that  under 
this  evidence  the  amount  of  the  recovery  is  not  excessive,  we  conclude 
defendants  suffered  no  substantial  injury  by  the  charge,  and  that  it 
affords  no  sufficient  reason  for  a  reversal  of  the  case. 

Appellants,  in  their  second  proposition,  under  their  forty-first  as- 
signment of  error,  concede  that  appellee  B.  C.  Ligliffoot,  Jr.,  was  un- 
lawfully ejected  from  the  train  at  St.  Charles,  Missouri.  Nor  do  we 
think  the  admission  of  the  evidence,  over  the  objection  of  appellants, 
that  appellee  B.  C.  Lightfoot,  Jr.,  was  frightened  as  a  result  of  the 
manner  and  circumstances  under  which  he  was  put  off  of  appellants' 
train,  requires  a  reversal  of  the  case.  The  only  objection  urged  to  the 
introduction  of  tliis  evidence  was  that  there  was  no  allegation  of  fright. 
It  was  not  contended  that  the  testimony  was  inadmissible  because  no 
bodily  injury  to  B.  C.  Lightfoot,  Jr.,  was  alleged  or  shown,  and  there- 
fore fright  as  an  element  of  mental  suffering  or  actual  damages  could 
not  be  recovered.  That  question  was  not  involved  in  the  trial  court's 
ruling  upon  the  objection  made,  and  does  not  arise  upon  appellants' 
assignment  of  error.  Mental  anguish  or  suffering  is  an  element  of 
damage  for  which  a  recovery  may  be  had  under  the  decisions  of  this 
State,  although  no  actual  personal  injury  may  have  been  inflicted. 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Richardson,  79  Texas,  64D;  Western  U. 
Tel.  Co.  v.  Kendzora,  26  S.  W.  Rep.,  245;  Railway  v.  Anchonda,  68 
S.  W.  Rep.,  743 ;  75  S.  W.  Rep.,  657 ;  Gulf,  C.  &  S.  F.  Ry.  v.  Coop- 
wood  (in  which  writ  of  error  was  refused),  96  S.  W.  Rep.,  102.  And 
all  damages  that  are  the  proximate,  natural  and  probable  consequences 
of  the  act  complained  of  may  be  recovered  under  a  general  allegation 
of  damage.  It  was  alleged  in  this  case,  in  effect,  that  appellee  was 
wrongfully,  maliciously  and  forcibly  ejected  from  appellants'  train  at 
a  strange  place  to  him  about  one  o'clock  on  a  dark  night,  and  that  by 
reason  thereof  he  suffered  great  mental  distress.  Now  fright  is  un- 
questionably a  painful  emotion  of  the  mind,  and,  in  view  of  the  man- 
ner of  appellee's  expulsion  from  appellants'  train,  and  of  the  time  and 
place  when  and  where  it  occurred,  might  reasonably  have  been  ex- 
pected to  result  to  him  from  the  acts  done  by  the  servants  of  appel- 
lants in  violation  of  his  rights.    We  conclude,  therefore,  that  the  testi- 
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mony  objected  to  was  admissible  under  the  general  allegations  men- 
tioned. But  if  we  should  be  mistaken  in  the  foregoing  views,  then  we 
are  of  the  opinion  that  it  may  be  safely  and  fairly  said  that,  without 
the  testimony  that  appellee  was  "frightened,"  the  result  of  the  trial 
would  have  been  the  same,  and  hence  appellants  have  suffered  no  ma- 
terial injury  by  the  admission  of  said  testimony.  Appellants  concede, 
in  their  brief,  as  above  stated,  that  appellee  was  "unlawfully"  ejected 
from  their  train  at  St.  Charles,  Missouri,  and  the  evidence  is  amply 
sufficient  to  show  that,  entirely  independent  of  any  question  of  "fright," 
appellee  sustained  damages  in  the  amount  of  the  verdict  and  judgment. 
It  is  assigned  that  the  trial .  court  erred  in  overruling  appellants' 
motion  in  arrest  of  judgment.  The  principal  ground  of  this  motion 
is,  in  substance,  that  the  verdict  returned  by  the  jury  was  too  vague, 
indefinite  and  uncertain  to  authorize  or  sustain  the  judgment  ren- 
dered, for  the  reason  that  two  defendants  were  sued  and  a  recovery 
sought  against  both  of  them;  whereas,  the  verdict  returned  is  against 
only  one  of  the  defendants,  and  does  not  state  which  one.  The  ver- 
dict as  incorporated  in  the  judgment  of  the  court  reads  thus:  "We, 
the  jury,  find  in  favor  of  the  plaintiff,  B.  C.  Lightfoot,  Jr.,  the  sum 
of  four  hundred  ($400)  dollars,  and  we  further  find  in  favor  of  the  de- 
fendant against  plaintiff  B.  C.  Lightfoot,  Sr.  J.  S.  Ezell,  foreman." 
Upon  this  verdict  the  court  entered  judgment  in  favor  of  appellee 
B.  C.  Lightfoot,  Jr.,  against  both  of  the  appellants  for  the  amount 
named  in  the  verdict,  and  in  favor  of  both  appellants  against  B.  C. 
Lightfoot,  Sr.,  that  he  take  nothing,  and  that  they  recover  as  to  him  all 
costs.  We  think  this  action  of  the  court  correct.  It  is  said  that  "th€> 
verdict  of  a  jury  should  be  construed  liberally,  not  technically,  and  so 
that  it  may  rather  stand  than  fall."  Besides,  it  is  statutory  in  this 
State  that,  "where  there  has  been  a  substantial  compliance  with  the 
requirements  of  the  law  in  rendering  a  verdict,  the  judgment  shall  not 
be  arrested  or  reversed  for  mere  want  of  form  therein."  The  court 
instructed  the  jury  to  find  in  favor  of  appellants  against  B.  C.  Light- 
foot, Sr.,  and,  in  the  event  they  found  the  existence  of  certain  facts, 
to  return  a  verdict  in  favor  of  appellee  B.  C.  Lightfoot,  Jr.,  for  such 
sum  as  he  was  entitled  to  recover  under  the  measure  of  damages  given. 
The  verdict  is  in  favor  of  B.  C.  Lightfoot,  Jr.,  for  tlie  sum  of  four 
hundred  dollars,  but  does  not  recite,  as  will  be  noticed,  that  it  is 
"against  the  defendants,"  or  either  of  them.  That  the  jury  intended, 
however,  to  find  against  both  of  the  defendants  is  manifest,  and  tlieir 
verdict  will  be  construed  to  be  such  finding.  A  verdict  reading:  "We, 
the  jury,  find  for  the  plaintiff  for  five  hundred  dollars,"  was  hold,  in 
the  case  of  tjie  New  York,  T.  &  M.  Ry.  Co.  and  tlie  Southern  Pacific 
Ry.  Co.  V.  Gallaher,  79  Texas,  685,  to  be  sufficient  to  authorize  and 
support  a  judgment  against  both  defendants.  In  that  case  Judge 
Gaines  says:  "The  question  was.  Was  the  plaintiff  entitled  to  recover 
the  penalty  claimed  of  the  two  defendants?  The  verdict  very  clearly 
answers  that  question  in  the  affirmative.  As  we  understand  it,  a  ver- 
dict in  favor  of  one  party  is  always  taken  to  be  a  verdict  against  the 
other,  and  it  is  unusual  for  a  verdict  in  an  ordinary  case  to  name  or 
mention  the  party  against  whom  the  verdict  is  found."  And  the  use  of 
the  singular  "defendant,"  instead  of  the  plural  "defendants,"  in  that 
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[K>rtion  of  the  verdict  wherein  the  jury  find  against  B.  C.  Lightfoot, 
Sr.y  must  be  regarded  as  a  mere  clerical  error^  and  should  be  constmed 
to  be  a  finding  in  favor  of  both  defendants^  there  being  two  of  them, 
against  the  said  Lightfoot.  This  view  is  supported  by  the  case  of 
Tom  v.  Sayers,  64  Texas,  339.  In  that  case  two  plaintiffs  were  claim- 
ing title  to  land  in  the  same  right ;  the  verdict  was  in  the  singular,  for 
the  plaintiff,  and  the  Supreme  Court  held  that  it  should  be  construed 
as  rendered  for  botli  plaintifib.  Furthermore,  judgment  was  entered 
in  the  present  case  in  favor  of  both  of  the  appellants,  as  has  been 
shown,  against  the  appellee,  B.  C.  Lightfoot,  Sr.,  and  certainly  they 
have  no  cause  to  complain  of  the  form  of  the  verdict  here  under  con- 
sideration. 

Appellants'  eighteenth  assignment  of  error  complains  of  the  trial 
court's  action  in  refusing  to  give  the  following  requested  instruction: 
**There  is  no  evidence  before  you  as  to  the  amount  of  the  railway  fare 
paid  by  plaintiff,  B.  C.  Lightfoot,  Jr.,  from  St.  Charles,  Missouri,  to 
Ft.  Worth,  1'exas,  the  only  evidence  in  the  case  being  the  amount  paid 
for  a  ticket  from  St.  Charles,  Missouri,  to  Grand  view,  Texas,  and  there 
being  no  evidence  as  to  the  distance  from  St.  Charles,  Missouri,  to 
Ft.  Worth,  Texas,  or  the  value  of  a  ticket  from  St.  Charles  to  Ft. 
Worth,  you  are  not  authorized  to  find  any  sum  for  plaintiff  for  any 
sum  expended  for  such  ticket."  This  assignment  must  be  sustained. 
Where  there  is  no  evidence  tending  to  establish  an  item  of  expense  for 
which  a  plaintiff  might  recover,  in  the  event  he  prevails  in  his  suit,  it 
is  error  to  refuse  to  instruct  the  jury  tliat  no  recovery  can  be  had  as 
to  such  item,  when  requested  by  the  defendant  so  to  do.  Appellant's 
contention  that  there  was  no  evidence  as  to  the  amount  of  the  railway 
fare  paid  by  appellee  B.  C.  Lightfoot,  Jr.,  from  St.  Charles,  Missouri, 
to  Ft.  Worth,  Texas,  is  sustained  by  the  record.  The  allegation  is 
that  he  paid  $21.50  for  railroad  fare  from  St.  Charles,  Missouri,  to 
Ft.  Worth,  Texas,  but  the  testimony  is  that  he  paid  "$21.50,  or  $20 
and  something,  to  Grandview."  The  contention  of  appellee,  in  answer 
to  this  assignment,  to  the  eftect  that  we  judicially  know  the  distances 
separating  these  towns,  the  railroad  fare  from  one  to  the  other,  and 
hence  know  that  the  railway  fare  from  St.  Charles  to  Ft.  Worth  is 
$21.50,  or  tliat  tlie  difference  in  the  fare  from  St.  Charles  to  Grand- 
view  is  so  small  the  law  will  not  take  notice  of  it,  is  not  tenable.  We 
take  judicial  cognizance  of  the  "direction,  run  and  location  of  impor- 
tant railroads  within  this  State"  (Gulf,  C.  &  S,  F.  By.  Co.  v.  State,  7^ 
Texas,  404;  Texas  Cent.  By.  v.  Marrs,  100  Texas,  530),  and  that  Ft. 
Worth  is  the  county  seat  of  Tarrant  County,  Texas,  and  is  located  in 
that  county  (Hambel  &  Hasty  v.  Davis,  89  Texas,  256),  but  Grand- 
view,  not  being  a  county  seat  in  any  county  in  this  State,  we  do  not 
judicially  know  where  it  is  located,  and,  in  the  absence  of  proof,  have 
no  means  of  knowing  wliat  the  railway  fare  is  from  St.  Charles  to 
either  Ft.  Worth,  Texas,  or  Grandview,  or  from  Ft.  Worth  to  Grand- 
view.  This  error  of  the  court,  however,  does  not  necessarily  require 
that  the  case  be  remanded  for  a  new  trial.  This  may  be  obviated  at 
the  discretion  of  the  appellee  by  a  remittitur  of  the  sum  of  $21.50, 
claimed  to  be  the  railway  fare  paid  by  appellee  from  St.  Charles,  Mis- 
souri, to  Ft.  Worth,  Texas. 
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The  remaining  assignments  of  error  have  been  considered^  with  the 
conclusion  reached  that  neither  of  them  disclosed  any  reversible  error. 
The  verdict,  in  our  opinion,  is  not  excessive.  It  is  not  so  large  as  to 
indicate  that  it  is  the  result  of  passion  or  prejudice  or  other  improper 
motive.  It  is  conceded  that  appellee,  B.  C.  Lightfoot,  Jr.,  was  entitled 
to  a  return  ticket  or  pass  over  appellants'  line  of  road  from  St.  Louis, 
Missouri,  to  Ft.  Worth,  Texas.  If  he  received  a  duplicate  of  such  pass, 
and  not  the  original,  at  St.  Louis,  the  verdict  of  the  jury,  which  is 
amply  supported  by  the  evidence,  establishes  that  the  mistake  was 
through  no  fault' of  his,  but  an  error  of  appellants'  servants.  Appellee 
was  without  money,  of  which  the  appellants'  conductor  and  auditor 
were  informed.  He  was  in  effect  charged,  in  the  presence  of  other 
passengers,  with  knowingly  attempting  to  travel  over  appellants'  road 
upon  an  invalid  scalper's  ticket,  and  forcibly  ejected  from  its  train 
about  one  o'clock  at  night  at  a  station  some  distance  from  the  town  of 
St.  Charles,  and  its  hotels  and  lodging  houses,  to  which  he  was  com- 
pelled to  walk  in  search  of  shelter.  'He  was  a  stranger  in  the  town, 
without  money  and  without  friends.  By  reason  of  the  conduct  of  ap- 
pellants' servants  he  was  forced  to  remain  in  said  town  three  or  four 
days  in  the  condition  described,  away  from  his  home  and  family,  and, 
in  addition  thereto,  suffered  much  humiliation  and  mental  anguish. 
For  these,  and  other  reasons  shown  by  the  record,  we  think  the  verdict 
is  not  excessive.  It  is,  therefore,  ordered  that  if  appellee  B.  C.  Light- 
foot,  Jr.,  remits  in  this  court,  within  ten  days  from  the  filing  of  this 
opinion,  the  sum  of  $21.50,  to  which  we  have  referred,  the  judgment 
of  the  court  below  for  the  remaining  sum  will  be  affirmed,  otherwise 
said  judgment  will  be  reversed  and  cause  remanded.  The  costs  of  this 
appeal  will  be  taxed  against  appellee  B.  C.  Lightfoot,  Jr. 

Affirmed  on  remittitur. 

Writ  of  error  refused. 


Houston  ft  Texas  Centbal  Railroad  Company  v.  A.  F.  Buchanan 

ET   AL. 
Decided  December  10,  1907. 

1. — ^Death  of  Plaintiff— Prosecntion  of  Snit — ^Pleading. 

Pending  suit,  the  plaintiff  died;  a  temporary  administratrix  was  appointed 
with  express  authority  to  prosecute  the  suit;  the  said  administratrix  appeared 
in  the  suit  and  set  up  the  facts  authorizing  her  to  prosecute  the  same,  and 
did  prosecute  the  same  to  judgment.  Held,  although  there  was  no  express 
adoption  by  the  administratrix  of  the  pleading  theretofore  filed  by  her  intes- 
tate, such  adoption  will  be  implied. 

8. — ^Damage  to  Crop— Assignment  of  Claim — ^Pleading. 

Where,  in  a  suit  for  damages  to  a  crop  by  overflow,  the  plaintiff  alleged 
that  he  had  acquired  the  claims  of  all  the  tenants  in  such  crop,  giving  their 
number,  the  total  damage  to  all  the  crops,  the  total  number  of  acres  in 
cultivation  in  which  the  tenants  were  interested,  attached  as  an  exhibit  a 
statement  showing  the  name  of  each  tenant,  the  number  of  acres  cultivated 
by  each  and  the  total  number  of  acres  that  were  damaged,  the  petition  was 
not  subject  to  a  special  exception  on  the  ground  that  it  did  not  allege 
the  amount  of  each  of  the  numerous  claims  for  damages  assigned  by  the 
tenants  to  the  plaintiff  or  the  total  amount  of  such  claims. 
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S. — ^Brlefft— IntnAoleiit  Statement. 

An  assignment  of  error  complaining  of  the  admission  of  testimony,  will 
not  be  considered  when  the  testimony,  the  admission  of  which  is  complained  of, 
is  not  set  out  in  the  statement  thereto  subjoined,  nor  any  reference  made  to 
the  pages  of  the  record  where  the  testimony  might  be  found. 

4. — ^Administration — ^Estate— Claims  for  Damages — Judgment. 

In  a  suit  by  a  temporary  administratrix  for  damages  to  a  crop,  the  com- 
munity property  of  herself  and  her  deceased  husband,  it  was  error  for  the  court, 
in  the  absence  of  evidence  that  the  administratrix  was  entitled  to  any  part 
of  the  crop  in  her  own  right,  to  apportion  the  amount  of  the  verdict  between 
such  administratrix  and  &e  estate. 

Appeal  from  the  District  Court  of  Waller  County.  Tried  below  be- 
fore Hon.  Wells  Thompson. 

Baker,  Botts,  Parker  &  Garwood,  J,  M,  Mathis  and  John  C.  Box, 
for  appellant. — The  court  erred  in  rendering  judgment  against  appel- 
lant in  behalf  of  Mrs.  M.  L.  G.  Stone,  in  her  own  right,  because  there 
was  no  evidence  showing,  or  tending  to  show,  that  this  plaintiff  owned 
any  interest  in  the  crops  alleged  to  have  been  damaged,  or  that  she  had 
acquired  any  interest  in  the  claims  of  the  tenants  named  in  plaintiffs' 
petition.  Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Smith,  3  Texas  Civ.  App.,  484; 
Sabine  &  East  Texas  By.  Co.  v.  Johnson,  65  Texas,  393;  Galveston, 
II.  &  S.  A.  Ey.  Co.  V.  Pfeuffer,  56  Texas,  74 ;  Central  Ey.  Co.  v.  Mer- 
kel,  32  Texas,  731;  Peck  v.  Cain,  63  S.  W.  Bep.,  180;  Texas  &  P. 
By.  Co.  V.  Saunders,  4  Texas  App.,  C.  C,  304;  East  Texas  Insurance 
Co.  V.  Brown,  82  Texas,  635;  Clark  v.  Clark,  21  Texas  Civ.  App.,  377; 
Golden  v.  Patterson,  56  Texas,  628;  Jolmson  v.  Gulf,  C.  &  S.  F.  By. 
Co.,  2  Texas  Civ.  App.,  142;  Gulf,  C.  &  S.  F.  Ey.  v.  Finley,  11  Texas 
Civ.  App.,  64;  St.  Louis  S.  W.  By.  v.  Smitli,  63  S.  W.  Bep.,  1064; 
Cobb  V.  Beall,  1  Texas,  342. 

Plaintiffs  having  failed  to  state  the  amount  of  each  of  the  demands 
purchased  by  them  from  divers  persons  named  in  the  exhibit  attached 
to  their  original  petition,  and  appellant  having  directed  a  special  ex- 
ception to  the  petition  on  that  account,  the  court  should  have  required 
the  plaintiffs  to  state  the  amount  of  each  of  these  claims.  Beck  & 
Co.  V.  Avondino,  82  Texas,  315;  Schneider  v.  Ferguson,  77  Texas, 
677;  Brown  v.  Mitchell,  75  Texas,  14;  Guadalupe  County  v.  John- 
ston, 1  Texas  Civ.  App.,  715;  Williams  v.  Johnson,  3  Texas  Ct.  Bep., 
678;  Anderson  Electric  Co.  v.  Cleburne  Water  &  Ice  Co.,  27  S.  W. 
Bep.,  504. 

If  appellees'  damages  were  the  result  of  their  own  actions,  or  if 
they  were  the  result  of  the  combined  action  of  appellees  and  appellant 
in  causing  the  flood  water  in  the  Brazos  river  to  leave  its  channels  and 
flow  upon  appellees'  crops,  appellees  should  not  recover  therefor. 
Webster  v.  Willis,  56  Texas,  468;  Walker  v.  Herron,  22  Texas,  60; 
Coleman  v.  Kansas  City  &  St.  Joe  By.  Co.,  36  Mo.  App.,  476. 

On  contribution  and  indemnity  between  joint  wrongdoers:  Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Nass,  57  S.  W.  Bep.,  910 ;  City  of  Deni- 
son  V.  Sanford,  2  Texas  Civ.  App.,  662;  City  of  Galveston  v.  Gon- 
zales, 6  Texas  Civ.  App.,  541 ;  15  Cyc,  804. 
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J,  V.  Meek  and  R.  E.  Hannay,  for  appellees. 

McMEANS,  Associate  Justice. — This  suit  was  brought  by  A.  P. 
Buchanan  and  Heber  Stone  against  the  Houston  &  Texas  Central 
Railroad  Company  for  damages  to  crops  owned  by  them  and  their 
tenants  on  the  Heber  Stone  farm,  north  of  the  bridge  of  appellant's 
railroad  where  it  crosses  the  Brazos  river  and  the  adjacent  valley,  in 
Waller  County,  caused  by  the  alleged  improper  construction  of  its  road 
across  the  valley  and  its  bridge  across  the  river,  the  complaint  being 
that  the  bridge,  and  the  driftwood  lodged  against  it,  obstructed  the 
flow  of  water  in  the  channel  of  the  river,  and  caused  it  to  overflow 
plaintiffs'  adjacent  lands,  and  that  the  embankment  on  which  appel- 
lant's track  was  constructed  through  the  valley  impeded  the  flow  of  flood 
water  in  the  valley,  and  detained  it  upon  plaintiffs'  land  and  the  crops 
growing  thereon  in  May,  1905.  They  alleged  that  the  entire  crops  of 
cotton  and  com,  worth  $14,978,  were  destroyed,  and  that  the  said 
Buchanan  and  Heber  Stone  jointly  owned  one-half  of  such  crops  as 
landlords,  except  66  acres  thereof,  which  they  owned  entirely,  and  that 
they  had  purchased  the  other  half  from  their  tenants,  and  that  after 
such  purchase  they  each  owned  an  undivided  one-half  interest  in  the 
cause  of  action  set  out  in  their  petition. 

After  the  suit  was  filed,  but  before  it  was  tried,  the  plaintiff  Heber 
Stone  died,  and  Mrs.  M.  L.  G.  Stone  was  thereafter  duly  appointed 
temporary  administratrix  of  the  estate  of  Heber  Stone,  deceased,  with 
power  to  prosecute  the  suit;  and  after  qualifying  she  made  herself  a 
party  plaintiff  as  such  administratrix,  and  also  sued  in  her  own  right, 
alleging  that  the  claim  sued  on  was  the  community  property  between 
herself  and  Heber  Stone,  deceased. 

Appellant  filed  general  and  special  exceptions  to  plaintiffs'  petition, 
pleaded  the  general  issue,  and  specially  denied  that  plaintiffs  owned 
the*  crops  that  were  damaged,  or  had  acquired  the  crops  of  the  tenants, 
as  set  out  in  the  pleadings.  It  also  charged  that  plaintiffs  had  caused 
the  damage  by  cutting  a  large  ditch  from  the  bank  of  the  river  into 
their  low  lands  in  the  adjacent  valley,  and  by  cutting  a  large  gap  in 
their  levee  on  the  bank  of  the  river  above  the  bridge,  through  both  of 
which  the  high  water  came  from  the  river  on  to  their  land  and  crops. 

The  jury  returned  a  verdict  in  favor  of  appellees  for  $8,617.80, 
which  was  afterwards  apportioned  by  the  court  as  follows :  One-half  to 
A.  P.  Buchanan,  one-fourth  to  the  estate  of  Heber  Stone,  deceased, 
which  was  directed  to  be  turned  over,  when  collected,  to  his  legal  execu- 
tor or  administrator,  or  if  there  were  none  such,  then  to  his  legal  heirs, 
and  one-fourth  to  Mrs.  M.  L.  G.  Stone. 

From  the  testimony  we  find  the  following  facts :  At  the  time  of  the 
overflow  in  question  Heber  Stone  was  the  owner  of  a  plantation  on  the 
Brazos  river,  which  was  bounded  on  the  west  and  north  by  said  river, 
and  situated  north  of  appellant's  railroad.  Stone  made  a  contract  with 
Buchanan  by  which  the  latter  agreed  to  superintend  the  operation  of 
the  farm,  and  to  receive  for  his  services  one-half  of  such  part  of  the 
crops  as  the  tenants  paid  to  Stone  as  rent.  There  were  about  36  ten- 
ants on  the  farm  in  1905,  and  each  agreed  to  pay  to  Stone  one-half  of 
the  crops  of  cotton  and  com  raised  during  the  year.    In  May  of  that 
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year  an  overflow  of  the  river  occurred,  the  plantation  was  inundated, 
and  the  crops  damaged  in  the  amount  found  by  the  verdict.  Each  of 
the  tenants  sold  his  claim  for  damages  against  appellant  to  Buchanan 
and  Heber  Stone. 

Walnut  bayou  is  a  natural  drain  through  the  farm.  There  is  an- 
other low  place  through  the  farm  west  of  Walnut  bayou,  and  near  ap- 
pellant's bridge,  which  is  also  a  natural  drain  for  flood  waters.  On 
the  east  side  of  the  river  and  along  the  southern  line  of  the  farm  the 
land  is  low  and  level.  The  general  flow  of  the  river,  as  well  as  Wal- 
nut bayou,  is  in  a  southerly  direction.  At  the  upper  or  northern  side 
of  the  plantation  the  river  approaches  nearly  to  the  hills  on  the  east- 
em  side  of  the  valley,  and  at  that  point  it  runs  within  a  short  distance 
from  the  basin  of  Walnut  bayou.  From  there  the  river  flows  westward 
and  southward  until  a  space  of  something  like  two  miles  intervenes  be- 
tween it  and  Walnut  bayou.  Through  a  narrow  strip  of  high  ground, 
separating  the  river  from  the  bayou,  Buchanan  and  Heber  Stone,  after 
the  construction  of  appellant's  embankment  and  bridge,  cut  a  ditch 
from  the  bayou  to  the  river.  This  ditch  was  at  first  only  two  feet  deep 
at  the  bayou  and  four  and  a  half  feet  deep  at  the  river,  but  at  the  time 
of  the  overflow  it  had,  from  natural  causes,  worn  to  a  depth  of  25  or 
30  feet  at  the  river.  When  the  flood  water  arose  in  the  channel  of  the 
river  it  first  came  upon  the  plantation  at  the  point  where  the  ditch 
intersects  the  bayou.  The  water  came  through  the  ditch  in  a  stream 
five  or  six  feet  deep  and  about  forty  feet  wide  at  the  river.  At  one 
time  there  was  a  levee  on  the  bank  of  the  river  north  of  the  plantation, 
but  a  portion  of  this  had  been  removed  by  Buchanan  prior  to  the  over- 
flow, but  in  removing  the  levee  the  natural  bank  of  the  river  was  not 
interfered  with.  After  the  flood  stage  was  reached  the  water  also  came 
from  the  river  through  this  opening. 

The  appellant,  in  reconstructing  its  bridge  across  the  river,  built 
abutments  on  each  side,  and  erected  two  large  stone  piers  between  the 
banks.  The  land  on  the  west  side  was  high,  and  the  embankment  there 
was  about  fifteen  feet  high.  There  was  formerly  a  trestle  where  the 
abutment  now  is,  but  before  the  overflow  the  appellant  filled  in  under 
the  trestle  to  the  height  of  the  track.  On  the  east  side  there  was  also 
an  abutment  and  a  row  of  piling  extending  into  the  river.  Prom  this 
abutment,  and  along  the  southern  boundary  of  the  plantation  to  the 
high  land,  appellant  constructed  a  solid  embankment  ranging  from 
four  to  fifteen  feet  high,  with  the  exception  of  two  culverts  and  one 
opening  spanned  by  a  trestle.  At  the  time  of  the  overflow  appellant 
had  permitted  an  immense  pile  of  driftwood,  25  or  30  feet  high,  to 
accumulate  in  the  river  bed  against  the  piers  and  abutments  of  its 
bridge.  When  the  river  was  nearly  at  its  highest  it  overflowed  its 
eastern  banks  between  the  ditch  and  the  bridge  in  many  places,  the 
largest  break  being  about  400  yards  north  of  the  bridge,  and  this  break 
was  about  150  yards  wide.  Through  these  breaks  an  immense  quantity 
of  water  was  discharged  from  the  river  on  to  the  plantation;  and  be- 
cause of  the  driftwood  at  the  bridge,  the  abutments  and  pilftig,  and  the 
appellant's  embankment  across  the  low  land,  the  water  was  held  back 
on  the  crops  and  damaged  them.  The  water  which  came  through  the 
ditch  and  the  opening  in  the  levee  passed  on  down  through  Walnut 
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bayou  and  the  other  natural  drainwayB,  and  out  through  the  culverts 
and  opening,  ajid  did  not  overflow  the  plantation,  and  the  crops  would 
not  have  been  damaged  but  for  the  river  breaking  over  the  banks,  and 
this  would  not  have  occurred  but  for  ihib  obstructions  before  men- 
tioned, which  were  erected  and  permitted  by  appellant.  Appellant  con- 
tends that  the  injury  to  the  crops  was  due  to  back-water  from  below,  or 
south  of  the  bridge,  backing  up  through  the  culverts  and  opening  on  to 
the  crops,  but  this  contention  has  no  support  in  the  testimony,  as  it 
is  clearly  shown  that  the  water  on  the  north  side  of  the  bridge  and 
cidverts  was  from  twelve  to  twenty-four  inches  higher  than  on  the 
south  side,  and  that  the  water  at  no  time  backed  on  to  the  land  from 
below  the  bridge. 

We  conclude  that  the  damage  to  the  crops  was  due  to  the  negligence 
of  appellant  in  erecting  and  permitting  the  obstructions  before  men- 
tioned, and  that  the  cutting  of  the  ditch  and  removing  the  portion  of 
the  levee  by  Buchanan  and  Heber  Stone  did  not  proximately  cause  or 
contribute  to  the  overflow  or  to  the  damage  occasioned  thereby. 

By  its  fourth  assignment  of  error  appellant  complains  of  the  over- 
ruling by  the  trial  court  of  its  general  demurrer  to  the  plaintiffs^  peti- 
tion, insofar  as  it  applied  to  the  suit  of  Mrs.  Stone  as  temporary  ad- 
ministratrix of  the  estate  of  Heber  Stone,  deceased,  and  as  to  her  per- 
sonal demand,  on  the  ground  that  the  petition  showed  no  right  of  ac- 
tion oy  Mrs.  Stone  in  the  capacities  in  which  she  sued,  in  that  the  pe- 
tition was  filed  by  Heber  Stone  before  his  death,  and  was  not  there- 
after adopted  by  Mrs.  Stone  when  she  made  herself  party  plaintiff. 

By  the  fifth  and  sixth  assignments  appellant  complains  of  the  judg- 
ment rendered  in  favor  of  Mrs.  Stone,  both  as  administratrix  and  indi- 
vidually, and  in  overruling  its  motion  for  a  new  trial,  because  there 
was  no  pleadings  to  support  such  a  judgment. 

The  petition  upon  which  the  case  was  tried  was  filed  by  Buchanan 
and  Heber  Stone,  and  set  up  a  good  cause  of  action  in  Stone  for  one- 
half  of  the  recovery  therein  sought.  After  the  death  of  Stone  Mrs. 
M.  L.  G.  Stone  was  appointed  temporary  administratrix  of  his  estate, 
with  express  authority  to  prosecute  the  suit.  She  afterwards  filed  her 
written  application  in  the  case,  setting  up  the  death  of  Stone,  her  ap- 
pointment and  qualification  as  administratrix  of  his  estate,  alleged 
that  the  damages  claimed  in  the  suit  were  the  conmiunity  property  of 
herself  and  Heber  Stone,  deceased,  and  prayed  to  be  allowed  to  make 
herself  a  party  plaintiff,  and  prosecute  the  suit  as  such  administratrix, 
and  for  her  own  use  and  benefit.  Mrs.  Stone  filed  no  other  pleading 
than  the  application  above  referred  to,  and  she  did  not  therein  refer 
to  the  petition  filed  by  Buchanan  and  Stone,  nor  expressly  adopt  as 
her  own  its  allegations.  Appellant  contends  that,  by  not  expressly 
adopting  the  pleadings  theretofore  filed,  there  was  no  pleadings  in  the 
case  to  support  a  judgment  in  her  favor,  and  that  therefore  the  court 
should  have  sustained  its  general  demurrer,  or  should  have  sustained 
its  motion  for  a  new  trial.  With  this  contention  we  can  not  agree.  It 
is  true  that  Mrs.  Stone  did  not  expressly  adopt  the  pleadings  thereto- 
fore filed  by  Buchanan  and  Heber  Stone,  but  by  appearing  and  setting 
up  the  facts  authorizing  the  prosecution  of  the  suit  by  her,  and  by 
going  into  the  trial  on  such  pleadings,  she  thereby  must  be  held  to 
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have  adopted  the  pleadings  as  truly  as  if  she  had  done  so  expressly. 
The  assignments  are  overruled. 

By  its  eleventh  assignment  appellant  complains  that  the  court  erred 
in  not  sustaining  its  special  exception^  which  was  addressed  to  the 
plaintiffs'  failure  to  allege  the  amount  of  each  of  the  numerous  claims 
for  damages  assigned  by  their  tenants  to  them,  or  to  state  the  total 
amount  of  such  claims.  The  petition  stated  that  the  plaintiffs  had 
acquired  the  claims  of  all  their  tenants,  giving  their  number;  further 
stated  the  total  of  the  damage  to  all  the  crops  on  the  plantation;  al- 
leged the  total  number  of  acres  in  cultivation,  and  that  the  tenants 
owned  one-half  of  the  crops  at  the  time  of  the  overflow,  except  fifty- 
six  acres,  which  were  owned  by  Buchanan  and  Stone.  To  the  petition 
there  was  attached  as  an  exhibit,  and  made  a  part  thereof,  a  statement 
showing  the  name  of  each  tenant,  the  total  number  of  acres  tilled  that 
were  lost,  and  the  number  of  acres  being  cultivated  by  each.  We  are 
of  the  opinion  that  the  petition  was  not  obnoxious  to  the  exception. 
The  assignment  is  overruled. 

Appellant's  twelfth  assignment,  complaining  of  the  ruling  of  the 
court  in  admitting,  over  its  objection,  certain  testimony  of  the  witness 
Meredith,  is  not  presented  as  required  by  the  rules,  in  that,  in  the 
statement  subjoined,  the  testimony,  the  admission  of  which  is  com- 
plained of,  is  not  set  out,  nor  any  reference  to  the  pages  of  the  record 
where  it  can  be  found  given.    We  therefore  decline  to  consider  it. 

By  the  tliirteenth  and  fourteenth  assignments  appellant  complains 
of  the  refusal  of  the  court  to  instruct  the  jury  to  render  a  verdict  for 
the  defendant,  as  requested  by  it  in  its  special  charge  No.  1,  because 
the  undisputed  evidence  showed  that  the  flood  water  came  through  the 
ditch  cut  by  Buchanan,  and  through  the  gap  in  the  levee  made  by 
plaintiffs,  and  flowed  upon  the  crops  and  materially  contributed  to  the 
damage  thereof.  Our  findings  of  fact  dispose  of  these  assignments  ad- 
versely to  appellant's  contention. 

Appellant's  seventh,  eighth,  ninth  and  tenth  assignments  have  been 
duly  considered,  and  we  find  no  reversible  error  in  any  of  them. 
They  are  therefore  overruled. 

By  its  first  assignment  appellant  complains  that  the  court  erred  in 
rendering  judgment  against  it  in  behalf  of  Mrs.  M.  L.  G.  Stone,  in  her 
own  right,  for  one-fourth  of  the  recovery,  because  there  was  no  evi- 
dence showing,  or  tending  to  show,  that  she  owned  any  interest  in  the 
crops  alleged  to  have  been  damaged,  or  that  she  had  acquired  any  inter- 
est in  the  claims  of  the  tenants  named  in  plaintiffs'  petition.  The 
second  and  third  assignments  raise,  in  different  ways,  substantially  the 
same  question.  These  assignments  are  well  taken,  and  must  be  sus- 
tained. The  evidence  of  Mrs.  Stone's  ownership  of  any  part  of  the 
crops  in  her  own  right,  or  the  acquirement  by  her  of  any  portion  of  the 
claims  of  the  tenants,  is  wholly  lacking.  The  evidence  shows  without 
dispute  that  one-half  of  tlie  cause  of  action  sued  on  belonged  to 
Buchanan  and  the  otlier  half  to  the  estate  of  Heber  Stone.  The  jury, 
under  the  charge,  found  generally  in  favor  of  plaintiffs  in  the  amount 
of  tlieir  verdict*  and  the  court  afterward,  in  rendering  judgment  upon 
the  verdict,  apportioned  one-half  of  tlie  amount  to  Buchanan,  one- 
fourth  to  the  estate  of  Heber  Stone  and  one-fourth  to  Mrs.  M.  L.  G, 


1907J]  Texas  &  Pacipic  By.  Co.  v.  Johnson.  135 

Stone.  In  the  absence  of  any  evidence  that  Mrs.  Stone  was  entitled  to 
any  part  of  the  judgment^  and  in  view  of  the  nndispnted  evidence  that 
the  estate  of  Heber  Stone  was  entitled  to  a  judgment  for  one-half  of 
the  amount  found  by  the  jury,  this  action  of  the  court  was  erroneous. 
We  will  therefore  render  such  judgment  as  the  court  below  should  have 
rendered  on  the  verdict  of  the  jury.  The  judgment  as  to  Buchanan 
is  affirmed;  and  as  to  the  estate  of  Heber  Stone,  deceased,  so  reformed 
as  to  render  judgment  in  favor  of  Mrs.  M.  L.  G.  Stone,  as  temporary 
administratrix  of  the  estate  of  Heber  Stone,  deceased,  for  one-half  of 
the  amount  found  by  the  verdict  of  the  jury,  and  as  to  Mrs.  M.  L.  G. 
Stone  the  judgment  is  reversed,  and  judgment  here  rendered  that  she 
take  nothing  in  her  own  right  by  this  suit. 

Reformed  and  Affirmed. 
Writ  of  error  refused. 


Texa.8  &  Pacific  Railway  Company  v.  Kate  Johnson  bt  al. 

Decided  December  10,  1007. 

1. — ^NeffliireiLee — ^Active  or  PaMlve — ^Deflnitlon. 

In  a  suit  for  damages  for  personal  injuries,  a  charge  that  "by  the  term 
contributory  negligence  is  meant  some  act  of  negligence,  ete./'  was  not  erroneous 
in  that  it  limit^  the  definition  of  contributory  negligence  to  some  act  of 
negligence  and  did  not  include  any  omission  or  faflure  to  act  which  may 
have  contributed   to   the  injury. 

2. — Charge— Omission  of  Word. 

The  omission  of  the  word  "care"  in  the  following  charge,  "And  you  further 
find  from  the  evidence  that  at  the  time  of  his  injuries  the  deceased  was  himself 
in  the  actual  exercise  of  ordinary  for  his  safety,  etc.,"  held,  a  mere  clerical  error, 
easily  supplied  by  the  jury  and  therefore  harmless. 

8. — ^Keasnre  of  Damage — Charge. 

In  a  suit  by  a  wife  and  mother  for  the  death  of  the  husband  and  son, 
a  charge  on  the  measure  of  damage  that  the  jury  should  allow  "such  a  sum  of 
money  now  as  you  shall  believe  from  the  evidence  would  compensate  them, 
etc.,"*^  held,  equivalent  to  a  charge  to  allow  "such  a  sum  of  money  as  paid 
now"  would  compensate  them,  etc. 

4. — Same. 

While  it  is  true  that  for  the  death  of  a  relative  plaintiff  should  only 
be  awarded  such  sum  as  would  reasonably  compensate  him  for  his  pecuniary 
loss,  an  instruction  that  the  plaintiff  was  entitled  to  damages  for  "such  pe- 
cuniary loss  as  resulted  to  him  by  reason  of  the  death,  etc.,  was  not  a  posi- 
tive misstatement  of  the  law,  and  in  the  absence  of  a  requested  instruction 
more  precisely  informing  the  jury  as  to  the  rule,  was  not  reversible  error. 

5. — Charge — Omission  of  Word. 

The  omission  of  the  word  "person"  in  the  following  charge,  "So  if  the 
jury  shall  believe  that  an  ordinarily  prudent  discharging  the  duties  of  hos- 
tler, etc.,"  held  harmless  error. 

€. — ^Assnmed  Xisk — Statute— Charge. 

In  a  charge  upon  assumed  risk,  the  use  of  the  expression  "ordinarily 
prudent  person"  held  synonymous  with  the  expression  "person  of  ordinary 
care"  used  in  the  statute. 

7. — ^Known  Danger — ^Degree  of  Care— Charge. 

A   requested    instruction    to   the    effect   that   "the    degree    of    care    which 
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an  ordinarily  prudent  person  should  exercise  should  be  commensurate  with 
the  dangers,  Known  or  obvious  to  him,"  is  not  technically  correct  and  was  prop- 
erly refused.  The  degree  of  care  one  is  required  to  use  to  protect  himself  is  the 
same  whether  the  danger  be  known  or  unknown.  In  either  case  ordinary  care 
is  the  measure  of  duty. 

S.-^Beath — ^Yerdiot  not  Sxoetslye. 

In  a  suit  by  a  wife  and  mother  for  the  death  of  the  husband  and  son, 
a  verdict  for  $14,000  can  not  be  held  excessive  where  the  deceased  was  thirty-one 
years  of  age,  earning  $80  per  month  with  fair  prospects  of  promotion;  where 
the  wife  was  twenty-eight  years  old  and  the  mother  was  seventy-two  years  old 
and  both  were  entirely  dependent  on  the  deceased  for  their  support. 

9. — ^Verdict — ^Apportionment  of  Damages. 

When  the  verdict  as  a  whole  is  not  excessive  the  defendant  can  not  com- 
plain of  the  manner  in  which  it  is  apportioned  among  the  plaintiffs. 

10. — ^Death — ^Damages — ^Basls  for  Eitlmate. 

In  a  suit  for  pecuniary  loss  occasioned  by  the  death  of  another  the  plaintiff 
is  not  required  to  prove  any  definite  amount  of  contributions  received  from 
the  deceased.  It  is  sufficient  to  show  what  the  earnings  of  the  deceased  were; 
what  portion  of  these  were  expended  for  plaintiff,  and  that  the  contributions 
would  probably  have  continued. 

11. — Xaster  and  Servant — ^Unsafe  Place  to  Work — Contributory  Hegligence. 

In  a  suit  for  damages  for  the  death  of  a  "hostler"  killed  by  coming  in 
contact  with  a  post  too  near  the  engine  being  operated  by  him,  evidence  con-, 
sidered,  and  held  to  show  that  the  deceased  was  not  guilty  of  negligence,  but 
that  the  master  was  guilty  of  negligence  in  failing  to  furnish  the  deceased  a 
reasonably  safe  place  in  which  to  work. 

18. — Contributory  Negligence — Known  Banger — ^Fnmindfnlnen. 

A  servant  is  not  guiltv  of  contributory  negligence,  as  matter  of  law,  merely 
because,  while  engrossed  in  his  duties,  he  becomes  temporarily  unmindful  of 
the  known  dangerous  condition  of  the  place  in  which  he  is  working,  which 
condition  has  been  negligently  maintained  by  the  master. 

Appeal  from  the  District  Court  of  Gregg  County.  Tried  below  before 
Hon.  E.  B.  Tievy. 

John  M,  Duncan  and  H.  E.  Lasseter,  for  appellant. — A.  H.  Johnson 
may  have  been  guilty  of  some  omission,  or  failure  to  act,  or  exercise 
proper  care  for  his  own  safety,  which  would  have  amounted  to  con- 
tributory negligence  precluding  a  recovery  for  his  death.  Hence  the 
court  erred  in  limiting  the  definition  of  contributory  negligence  to 
*'some  act  of  negligence.'*  Galveston  City  Ry.  Co.  v.  Hewitt,  67  Texas, 
478;  McDonald  v.  International  &  G.  N!^  By.  Co.,  86  Texas,  11; 
Weatherford,  M.  W.  &  N.  W.  By.  v.  Duncan,  10  Texas  Civ.  App.,  484 ; 
Missouri,  K.  &  T.  By.  v.  Pfluger,  25  S.  W.  Rep.,  792;  Austin  Rapid 
Transit  Ry.  Co.  v.  Cullen,  29  S.  W.  Rep.,  257 ;  International  &  G.  N". 
Ry.  Co.  V.  Garcia,  75  Texas,  591;  Martin  v.  Texas  &  P.  Ry.  Co.,  87 
Texas,  121;  International  &  G.  K  Ry.  Co.  v.  Anchonda,  75  S.  W. 
Rep.,  557. 

The  correct  measure  of  damages  in  such  cases  as  this  is  the  value  of 
such  pecuniary  aid  or  benefit  as  the  plaintiffs  might  have  reasonably 
expected  to  have  received  from  the  deceased  had  he  lived,  the  same 
being  such  a  sum  of  money,  paid  now,  as  would  reasonably  compensate 
the  plaintiffs  for  their  loss,  hence  the  court  erred  vx  failing  to  give  the 
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true  meafiure  of  damages.  Ft.  Worth  &  D.  C.  By.  Co.  v.  Morrison,  93 
Texas,  627 ;  San  Antonio  Traction  Co.  v.  White,  61  S.  W.  Bep.,  706. 

The  charge  was  erroneous  in  that  the  true  rule  as  to  ordinary  care 
in  such  cases  is  as  to  whether  an  ordinarily  prudent  person,  in  the 
ezerciBe  of  ordinary  care,  would  have  remained  in  the  employment  of 
the  company  with  knowledge  of  the  danger.  Houston  &  T.  C.  By.  Co. 
V.  Smith,  52  Texas,  183;  Galveston  City  By.  v.  Hewitt,  67  Texas,  478; 
Houston  &  T.  C.  By.  v.  Oram,  49  Texas,  346. 

The  court  erred  in  refusing  to  give  to  tlie  jury  defendant's  requested 
special  charge  No.  12,  as  follows :  "You  are  further  charged,  as  a  part 
of  the  law  of  this  case,  that  the  degree  of  care  which  an  ordinarily  pru- 
dent person  should  exercise  should  be  commensurate  with  the  dangers 
known  or  obvious  to  him.'*  Houston  &  T.  C.  By.  Co.  v.  Svmpkins, 
64  Texas,  621;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Matula,  79  Texas, 
682;  International  &  G.  N.  By.  Co.  v.  Cocke,  64  Texas,  157. 

The  court  should  have  granted  the  motion  for  a  new  trial,  as  made, 
upon  the  ground  that  the  verdict  of  the  jury  was  excessive  in  amount 
as  a  whole,  and  as  to  each  plaintiff,  the  same  being  for  a  sum  and  sums 
largely  in  excess  of  what  the  proof  showed  to  be  the  value,  paid  now,  of 
any  pecuniary  benefit  which  the  plaintiffs  together,  and  each  of  them, 
might  reasonably  expect  to  have  received  from  the  deceased,  had  he 
lii^.  Bailway  Co.  v.  Johnson,  1  Texas  Civ.  App.,  103;  Houston  & 
T.  C.  By.  Co.  V.  Crowser,  67  Texas,  293;  International  &  G.  N.  By. 
Co.  V.  Ormond,  64  Texas,  485. 

McCord  £  Bulloch  and  Johnson  &  Edwards,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  is  a  suit  against  the  appellant 
brought  by  Mrs.  Kate  Johnson  and  Mrs.  Mary  B.  Johnson,  wife  and 
mother  of  A.  H.  Johnson,  to  recover  damages  for  the  death  of  the  lat- 
ter, which,  it  is  alleged,  was  caused  by  the  negligence  of  the  defendant. 

At  the  time  he  was  killed  A.  H.  Johnson  was  in  the  service  of  ap- 
pellant as  hostler  in  the  railroad  yard  maintained  by  appellant  at 
Longview  Junction.  Appellant  maintained  a  round-house  and  repair 
shop  in  this  yard,  and  there  were  a  number  of  tracks  running  into  said 
round-house,  upon  which  engines  were  placed  and  operated  while  under- 
going repairs  or  being  prepared  to  go  out  on  the  road.  It  was  John- 
son's duty  to  bring  these  engines  into  the  round-house,  or  take  them 
out,  as  occasion  required,  and  to  operate  them  when  any  movement 
thereof  was  necessary  in  effecting  repairs.  The  roof  of  the  round-house 
was  supported  by  columns  placed  on  either  side  of  the  several  tracks 
which  entered  said  round-house.  These  columns  were  placed  so  near 
the  tracks  that  only  about  five  inches  of  space  was  left  between  them 
and  the  frame  of  the  cabs  on  the  engines  used  on  appellant's  road.  At 
the  time  the  round-house  was  built  the  engines  used  by  appellant  were 
much  smaller  than  those  in  use  at  the  present  time  and  at  the  time 
Johnson  was  killed,  and  under  then  existing  conditions,  the  columns 
supporting  the  roof  were  far  enough  from  the  track  to  leave  ample 
space  for  the  operatives  of  the  engines  to  perform  their  duties  while 
on  the  engine,  or  in  getting  on  and  off,  without  coming  in  contact  with 
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said  columns.  Xo  change  was  made  in  the  position  of  these  qolumns 
after  the  change  in  tiie  size  of  the  engines  and  for  that  reason  the 
round-house  was  not  thereafter  a  reasonably  safe  place  for  the 
operatives  of  the  engines  moving  therein  to  perform  their  work. 
This  condition  had  existed  several  years  prior  to  the  accident  which 
caused  the  death  of  the  deceased  and  he  knew  of  such  condition  and 
had  warned  other  employes  of  the  danger  incident  thereto.  On  the 
day  of  the  accident  one  of  appellant's  engines  was  being  repaired  in 
said  round-house  and  in  the  completion  of  said  repairs  it  became 
necessary  to  move  the  engine  back  and  forth  over  the  track  in  order 
that  the  machinist  working  thereon  might  observe  and  mark  any 
defective  operation  of  its  valves.  At  the  time  it  became  necessary 
to  commence  this  movement  of  the  engine  Johnson  was  engaged  in 
taking  another  engine  out  of  the  round-house  and  placing  it  on  the 
track  for  use  in  taking  out  a  train  on  appellant's  road.  In  the 
absence  of  Johnson  the  foreman  of  the  yard  took  charge  of  the 
engine  which  was  being  repaired,  and  in  the  capacity  of  engineer 
was  operating  it  back  and  forth  in  the  round-house  so  that  the 
machinist  who  was  making  the  repairs  could  observe  the  working 
of  its  valves.  These  movements  were  made  slowly,  and  while  they 
were  going  on  Johnson,  having  taken  the  engine  he  was  operating 
out  of  the  yard,  returned  to  the  round-house  and  immediately  got 
upon  the  engine  which  was  being  operated  by  the  foreman  as  afore- 
said. At  the  time  he  got  upon  it  the  engine  was  backing  slowly. 
The  foreman  was  at  the  throttle  on  the  right  hand  side  facing  the 
front  and  operating  the  engine,  and  the  machinist  was  on  the 
ground  on  the  left  side  of  the  engine  and  out  of  sight  of  the  fore- 
man marking  the  working  of  the  valves.  Johnson  got  upon  the 
engine  on  what  is  called  the  gangway,  which  is  between  the  cab  and 
the  tender.  He  got  up  on  the  right  side  and  walked  across  to  the 
other  side  and  was  seen  leaning  out  a  short  distance  looking  towards 
the  front  at  the  machinist.  While  in  this  position  and  before  he 
could  be  made  to  hear  warnings  attempted  to  be  given  him  by 
other  employes  in  the  yard,  his  head  was  caught  and  crushed  be- 
tween tlie  frame  of  the  cab  and  one  of  the  columns  supporting  the 
round-house,  and  tlie  injuries  thus  received  caused  his  death  in  a 
few  minutes. 

It  was  customary  in  moving  engines  in  the  round-house  for  the 
purpose  of  ascertaining  the  condition  of  their  valves  for  the  machinist 
who  was  making  the  observations  and  marking  the  effect  of  the 
valve  motion  to  signal  the  engineer  when  to  stop  the  engine  and 
reverse  its  movement.  This  signal  was  given  by  motion  of  the 
hand  or  by  vocal  instruction.  It  was  not  necessary,  however,  for  the 
proper  performance  of  this  work  that  the  engine  should  be  stopped 
at  any  precise  point,  all  that  was  required  being  that  sufficient  revo- 
lutions of  the  wheels  should  be  made  each  wav,  for  the  machinist 
to  determine  whether  the  valves  worked  properly  in  both  the  for- 
ward and  backward  movement  of  the  engine.  At  the  time  the 
accident  occurred  and  wlien  the  deceased  got  upon  the  engine,  an- 
other engine  was  blowing  off  steam  in  the  round-house  a  short  dis- 
tance  from   the  engine  upon  which  the   accident   occurred   and   the 
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foreman,  who  was  operating  said  engine,  could  not  have  heard  any- 
thing said  to  him  by  the  machinist,  and  the  latter,  as  before  stated, 
was  out  of  the  foreman's  view  and  therefore  could  not  have  sig- 
nalled him  when  to  stop  or  reverse  the  engine.  The  movement  of 
the  engine  by  which  deceased  was  caught  was  the  last  movement 
necessary  in  testing  the  valves,  but  there  is  nothing  to  indicate 
that  deceased  knew  this  fact. 

The  defendant  answered  by  general  demurrer,  general  denial  and 
pleas  of  contributory  negligence  and  assumed  risk. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiffs  in  the  sum  of  $14,000,  of  which 
$10,500  was  in  favor  of  the  widow,  Mrs.  Kate  Jolmson,  and  $3,500 
in  favor  of  Mrs.  Mary  Johnson,  the  mother  of  deceased. 

Prom  the  foregoing  statement  of  the  facts  we  conclude  that  ap- 
pellant was  guilty  of  negligence  in  failing  to  use  ordinary  care  to 
provide  the  deceased  with  a  reasonably  safe  place  in  which  to  per- 
form his  work,  and  that  the  findings  of  the  jury  that  the  deceased 
was  not  guilty  of  contributory  negligence  and  did  not  assume  the 
risk  caused  by  defendant's  negligence,  and  that  said  negligence  of 
defendant  was  the  proximate  cause  of  deceased's  death,  must  be 
sustained. 

The  first  assignment  of  error  is  as  follows:  "The  court  erred  in 
that  paragraph  of  its  general  charge  to  the  jury  as  follows:  *By 
the  term  contributory  negligence  is  meant  some  act  of  negligence 
on  the  part  of  A.  H.  Johnson,  which,  concurring  with  some  negli- 
gence on  the  part  of  defendant  company,  caused  or  contributed 
to  cause  his  injury  and  death;'  in  that  it  limits  the  definition  of 
contributory  negligence  to  some  act  of  negligence  on  the  part  of 
Johnson,  and  does  not  include  any  omission  or  negligence  of  John- 
son wliich  may  have  consisted  in  an  omission  or  failure  to  perform 
an  act,  duty  or  obligation  incumbent  upon  him  in  the  exercise  of 
ordinary  care/'  We  do  not  think  the  term  act  of  negligence  as 
used  in  this  paragraph  of  the  charge  could  have  been  understood 
by  the  jury  as  only  including  some  physical  movement  or  action  on 
the  part  of  the  deceased,  but  must  have  been  understood  to  mean 
any  failure,  passive  or  active,  on  his  part  to  exercise  ordinary  care 
for  his  safety.  If,  however,  the  term  should  be  given  the  literal, 
restrictive  meaning  contended  for  by  appellant  it  was  not  inap- 
plicable to  the  facts  of  this  case  because  the  negligence  charged 
against  the  deceased  was  his  act  in  placing  himself  in  such  position 
as  to  cause  his  head  to  be  caught  between  the  supporting  columns 
of  the  round-house  and  the  cab  of  the  engine.  The  evidence  shows 
that  he  was  caught  in  a  few  seconds  or  almost  instantly  after  plac- 
ing himself  in  this  position,  and  speaking  in  a  literal  sense,  if  he 
was  guilty  of  negligence  such  negligence  consisted  in  the  act  of 
placing  himself  in  such  position. 

The  second  assignment  is  as  follows:  *'The  court  erred  in  the 
following  part  of  its  main  charge  to  the  jury:  ^And  you  further 
find  from  the  evidence  that  at  the  time  of  his  injuries  A.  H.  Johnson 
was  himself  in  the  actual  exercise  of  ordinary  for  his  safety  and 
protection   and   without   any   fault   on   his   part,*    in   that   the   word 


140  Texas  Civil  Appeals  Beposts,  Vol.  48.      {Decemher, 

'care'  was  omitted  from  this  part  of  the  charge^  and  it  was  thus 
calculated  to  mislead  and  confuse  the  jury/'  There  is  no  merit  in 
this  assignment.  The  omission  of  the  word  care  from  this  sentence 
of  the  charge  was  clearly  a  clerical  error,  and  the  word  would  nec- 
essarily have  been  supplied  by  the  jury  from  reading  the  charge  as 
a  whole,  and  its  omission  in  this  place  could  not  possibly  have  misled 
or  confused  them. 

The  third  and  fourth  assignments  complain  of  the  charge  on  the 
ground  that  it  failed  to  submit  the  proper  measure  of  damage. 
The  paragraph  of  the  charge  complained  of  under  these  assignments 
is  as  follows:  "If  the  jury  shall  find  for  the  plaintiffs  and  further 
find  that  the  injury  of  A.  H.  Johnson  proximately  caused  his  death 
and  that  both  plaintiffs  were  damaged  thereby,  then  you  are  charged 
that  you  should  award  the  plainti&  such  a  sum  of  money  now  as 
you  shall  believe  from  the  evidence  would  compensate  them  for  the 
pecuniary  loss,  if  any,  which  you  will  find  from  the  evidence  they 
have  sustained."  We  do  not  think  this  charge  is  subject  to  the  criti- 
cism made  under  the  assignments.  Probably  it  would  have  been 
more  accurate  to  have  said  "such  a  sum  of  money  as  paid  now," 
but  the  language  used  means  the  same  thing.  While  it  is  true  that 
only  such  sum  could  be  awarded  as  would  reasonably  compensate 
plaintiffs  for  their  pecuniaiy  loss,  the  instruction  that  they  were 
entitled  to  damages  for  "such  pecuniary  loss  as  resulted  to  them  by 
reason  of  the  death  of  A.  H.  Johnson,"  was  not  a  misstatement  of 
the  law,  and  if  the  defendant  desired  that  the  jury  be  more  fully 
informed  as  to  the  rule  by  which  such  loss  should  be  ascertained 
it  should  have  requested  a  special  instruction  giving  such  informa- 
tion. 

The  omission  of  the  word  person  in  the  paragraph  of  the  charge 
complained  of  under  the  fifth  assignment  was  an  immaterial  error, 
as  ordinary  intelligence  on  the  part  of  the  jury  would  suggest  from 
the  context  of  the  paragraph  that  such  word  should  be  supplied  and 
we  can  not  assume  that  the  jury  were  lacking  in  such  degree  of  intel- 
ligence. 

The  second  objection  to  this  charge  is  also  untenable.  The  statute 
limiting  the  defense  of  assumed  risk  provides  that  such  defense 
shall  not  be  available  "where  a  person  of  ordinary  care  would  have 
continued  in  the  service  with  knowledge  of  the  defect  and  danger," 
from  which  the  injury  complained  of  resulted.  In  submitting  this 
issue  the  court  used  the  term  "ordinarily  prudent  person."  This 
is  synonymous  with  the  term  "person  of  ordinary  care"  used  in  the 
statute.  We  think  it  was  unnecessary  in  this  connection  to  have 
further  told  the  jury  that  the  ordinarily  prudent  person  mentioned 
in  the  charge  must  have  been  in  the  exercise  of  ordinary  care  in 
remaining  in  the  service.  Other  portions  of  the  charge  instructed 
the  jury  that  plaintiffs  could  not  recover  unless  deceased  was  in 
the  exercise  of  ordinary  care  at  the  time  he  received  the  injuries 
which  resulted  in  his  death,  and  in  submitting  the  issue  of  assumed 
risk  it  was  only  necessary  that  the  statute  limiting  this  defense 
should  be  substantially  followed,  and  this,  we  think,  was  done  by 
the  charge  given. 
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The  sixth  assignment  complains  of  the  refusal  of  the  court  to  give 
the  following  instruction  requested  by  the  defendant:  '^You  are 
further  charged  as  part  of  the  law  of  tliis  case,  that  where  an  em- 
ployee knows  of  the  nature  and  character  of  a  place  in  which  he  ia 
called  to  work  in  the  service  of  his  master  and  the  dangers  incident 
thereto,  if  any,  he  could  not  in  such  case  assume  that  the  master 
had  used  ordinary  care  to  furnish  him  a  safe  place  in  which  to 
work.''  This  charge  was  not  applicable  to  any  issue  raised  by  the 
evidence  and  was  not  necessary  in  explaining  or  modifying  any 
instruction  given  by  the  court  and  was  therefore  properly  refused. 

There  was  no  error  in  refusing  the  special  instruction  requested 
by  defendant  upon  the  issue  of  contributory  negligence,  the  refusal 
of  which  is  complained  of  under  the  seventh  assignment.  That  issue 
was  sufficiently  presented  in  the  charge  given  by  the  court,  and  the 
requested  instruction  was  therefore  unnecessary  and  to  have  given 
it  would  probably  have  unduly  emphasized  the  defense  of  contribu- 
tory negligence. 

It  would  not  have  been  proper  to  instruct  the  jury  that  "the  de- 
gree of  care  which  an  ordinarily  prudent  person  should  exercise  should 
be  commensurate  with  the  dangers  known  or  obvious  to  him.''  The 
proposition  is  not  technically  correct.  The  degree  of  care  one  is 
required  to  use  to  protect  himself  is  the  same  whether  the  danger 
be  known  or  unknown.  In  either  case  ordinary  care,  or  the  care 
that  an  ordinarily  careful  person  would  use  under  the  same  or 
similar  circumstances,  is  the  measure  of  duty.  Of  course  in  deter- 
mining what  is  ordinary  care  in  a  particular  case  all  of  the  sur- 
rounding circumstances  must  be  considered,  and  what  would  be  or- 
dinary care  under  some  circumstances  would  not  be  under  others. 
All  that  it  was  necessary  to  inform  the  jury  on  this  subject  was 
contained  in  the  charge  given  by  the  court,  and  the  eighth  assign- 
ment complaining  of  the  refusal  to  give  this  instruction  can  not  be 
sustained. 

The  requested  charge,  the  refusal  of  which  is  complained  of  in 
the  ninth  assignment,  was  in  effect  a  charge  to  find  for  the  de- 
fendant on  the  issue  of  assumed  risk,  and  was  therefore  properly 
refused. 

The  tenth,  eleventh,  twelfth  and  fifteenth  assignments  of  error  assail 
the  verdict  on  the  ground,  that  the  amount  of  damages  assessed 
by  the  jury  is  so  excessive  that  it  shows  that  they  were  infiuenced 
by  passion,  prejudice  or  some  other  improper  motive,  and  also  on 
the  ground  that  there  was  no  proof  as  to  any  specific  sum  which 
the  deceased  had  contributed  to  either  of  tlie  plaintiffs,  nor  any 
evidence  from  which  the  jury  could  approximate  the  sum  which  it 
could  reasonably  be  expected  he  would  have  contributed  in  the  future 
had  his  life  been  spared. 

The  evidence  shows  that  deceased  was  31  years  old  at  the  time 
he  was  killed  and  was  earning  $80  per  month.  He  was  in  perfect 
health  and  was  sober,  capable  and  industrious,  and  expended  all  of 
his  earnings  for  the  support  of  his  wife,  mother  and  self.  His  wife 
was  28  years  old  at  the  time  of  his  death  with  a  life  expectancy 
of  37.7  years.    His  mother  was  72  years  old  and  her  life  expectancy 
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was  7.5  years.  The  life  expectancy  of  deceased  was  34.6  years. 
He  entered  the  service  of  appellant  as  a  boy,  and  had  been  promoted 
from  the  position  of  caller  and  messenger  boy  through  regular 
grades  of  the  service  to  that  of  hostler.  He  had  always  been  careful 
and  attentive  to  his  duties.  The  only  damages  claimed  in  the  peti- 
tion is  the  loss  of  the  contributions  which  deceased  would  have  made 
to  plaintiffs  had  he  lived,  and  there  is  no  evidence  of  any  specific 
amount  of  such  contribution  made  by  deceased  in  his  lifetime.  The 
evidence  does  show,  however,  that  plaintiffs  were  entirely  dependent 
upon  him  and  that  he  supported  and  maintained  them  both.  He 
had  no  children  and  no  one  else  dependent  upon  him  other  than 
plaintiffs.  He  owned  his  home  and,  as  before  stated,  all  of  his 
wages   were   appropriated   to   the   support   of   himself   and   plaintiffs. 

The  petition  alleges  that  plaintiffs,  prior  to  the  death  of  deceased, 
were  receiving  large  contributions  from  his  wages  and  would  have 
continued  to  receive  such  contributions  had  he  lived  and  "that  he 
was  regularly  earning  $80  per  month,  and  if  he  haJ  continued  to 
live  would  have  continued  to  rieceive  that  amoimt  and  greater 
wages.'^ 

Upon  the  evidence  above  set  out  we  can  not  hold  that  a  verdict 
for  $14,000  in  favor  of  plaintiffs  is  so  excessive  as  to  authorize 
this  court  to  say  that  it  was  not  the  honest  judgment  of  the  jury 
as  to  the  value  of  the  pecuniary  aid  which  plaintiffs  might  reasonably 
have  expected  to  receive  from  the  deceased  had  he  lived,  and  we 
can  not  substitute  our  judgment  upon  this  issue  for  that  of  the 
jury. 

If  we  take  the  earnings  of  the  deceased  at  the  time  of  his  death 
as  a  basis,  at  the  present  rates  of  interest,  it  can  by  a  mathematical 
computation  be  demonstrated  that  the  amoimt  of  the  verdict  paid 
now  and  placed  at  interest  would  product  a  larger  sum  than  it 
could  be  reasonably  expected  deceased  would  have  contributed  to 
plaintiffs  during  his  life  expectancy  had  he  lived  out  the  full  time 
of  such  expectancy.  But  a  calculation  of  this  kind  leaves  out  of 
consideration  the  element  of  an  increase  of  earning  capacity,  an 
issue  raised  by  the  pleadings  and  evidence,  and  is  also  based  on 
the  assumption  that  the  present  rates  of  interest  will  continue  the 
same,  and  therefore  it  is  manifest  that  such  calculation  can  not  be 
held  to  be  conclusive.  The  law  has  not  fixed  any  definite  rule  by 
which  damages  of  this  kind  should  be  computed,  but  has  left  it  to 
the  unbiased,  unimpassioned  judgment  of  a  jury  to  say  what  the 
amount  should  be,  and  in  the  absence  of  anjrthing  in  the  record  of 
a  case  to  indicate  that  the  jury  were  improperly  influenced,  an  ap- 
pellate court  can  not  substitute  its  judgment  as  to  the  proper  amount 
of  the  verdict,  for  that  of  the  jury,  unless  the  amount  found  by  the 
jury  is  so  unreasonably  excessive  as  in  itself  to  justify  the  conclusion 
that  they  acted  from  improper  motives  in  fixing  said  amount,  and 
we  can  not  so  hold  under  the  evidence  in  this  case.  East  Line  & 
R.  R.  Ry.  Co.  V.  Smith,  65  Texas,  167;  International  &  G.  K  Ry. 
Co.  V.  Ormond,  64  Texas,  485;  Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Kime, 
51  S.  W.  Rep.,  559. 

Appellant    can   not   be   heard   to   complain    of   the    apportionment 
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made  by  the  jury  of  the  amount  of  the  verdict  between  the  respective 
plaintiffs.  The  amount  of  the  verdict  as  a  whole  not  being  exces- 
sive it  is  no  concern  of  appellant  as  to  how  it  was  apportioned 
between  the  plaintiffs.  International  &  6.  N.  By.  Co.  v.  Munn, 
102  S.  W.  Eep.,  442;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Johnson,  31  S. 
W.  Bep.,  259. 

There  is  no  rule  which  requires  that  a  plaintiff  suing  for  dam- 
ages for  the  pecuniary  loss  occasioned  by  the  death  of  another  must 
show  any  specific  or  definite  amount  of  contributions  received  from 
the  deceased  in  his  lifetime  in  order  to  recover  for  the  loss  of  such 
contributions.  It  is  sufficient,  as  in  this  case,  to  show  what  the 
earnings  of  the  deceased  were  and  that  a  large  portion  of  these 
earnings  were  expended  for  plaintiff's  support  and  maintenance. 
These  facts,  taken  in  connection  with  the  evidence  showing  the 
relation  of  the  parties  to  each  other,  and  that  it  could  be  reasonably 
expected  that  the  contributions  made  by  deceased  to  plaintiffs 
would  have  continued,  were  sufficiently  definite  to  authorize  the  jury 
to  fix  the  amount  of  damages  occasioned  plaintiffs  by  the  loss  of 
such  contributions. 

The  thirteenth  and  fourteenth  assignments  assail  the  verdict  on 
the  ground  that  it  is  without  evidence  to  support  it  in  that  the 
undisputed  evidence  shows  that  the  deceased  at  the  time  he  was 
killed  was  not  in  the  performance  of  any  duty  of  his  employment 
and  not  in  the  proper  place  for  the  discharge  of  such  duty,  and  fur- 
ther shows  that  deceased  was  guilty  of  contributory  negligence 
which  was  the  proximate  cause  of  his  injury.  Neither  of  these  as- 
signments can  be  sustained.  The  undisputed  evidence  shows  that 
it  was  the  duty  of  the  deceased  to  operate  all  the  engines  operated 
in  appellant^s  round-house.  The  engine  upon  which  the  accident 
occurred  was  being  operated  at  the  time  of  such  accident  by  the 
foreman  of  the  yard,  but  the  foreman  only  took  charge  of  the  engine 
because  of  the  fact  that  at  the  time  it  became  necessary  to  move  it 
the  deceased  was  otherwise  engaged.  There  is  no  suggestion  in  the 
evidence  that  it  was  not  the  duty  of  the  deceased  to  place  himself 
in  position  to  immediately  take  charge  of  the  engine  when  called 
upon  by  the  foreman,  and  it  is  evident  that  the  most  convenient 
and  appropriate  position  for  him  to  take  in  order  to  be  ready  to 
promptly  enter  upon  the  discharge  of  the  duties  of  his  employment 
when  occasion  required,  was  upon  his  engine.  It  is  not  material 
that  he  was  not  in  the  active  performance  of  any  duty  at  the  time 
he  was  killed.  He  was  at  the  place  of  duty  ready  to  begin  work 
when  called  upon,  and  appellant  owed  him  the  duty  of  using  ordi- 
nary care  to  keep  such  place  reasonably  safe,  and  if  it  failed  in 
such  duty  was  guilty  of  negligence.  East  L.  &  B.  B.  By.  Co.  v. 
Scott,  71  Texas,  703;  St.  Louis,  A.  &  T.  By.  Co.  v.  Welch,  72 
Texas,  302;  Houston,  E.  &  W.  T.  By.  Co.  v.  McHale,  20  Texas  Ct. 
Bep.,  161. 

It  can  not  be  held  as  a  matter  of  law  that  deceased  was  guilty 
of  negligence  in  taking  the  position  he  did  upon  the  engine.  The 
evidence  shows  that  the  place  at  which  he  was  standing  on  thcvcngine 
was  not  the  safest  place  he  could  have  taken,  but  aside  from  the 
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danger  of  being  struck  by  the  columns,  of  the  proximity  of  which 
deceased  was  obviously  unmindful,  there  is  nothing  in  the  evi- 
dence to  justify  the  conclusion  as  a  matter  of  law  that  his  position 
was  so  unsafe  that  no  one  in  the  exercise  of  ordinary  care  would 
have  taken  such  position  on  the  engine.  All  of  the  evidence  shows 
that  just  after  getting  to  the  left  side  of  the  gangway  deceased 
leaned  over  and  looked  to  the  front  to  observe  what  the  machinist 
was  doing  and  immediately  after  putting  himself  in  this  position  he 
was  caught  between  the  column  of  the  round-house  and  the  cab  of 
the  moving  engine.  It  may  be,  as  contended  by  appellees'  counsel, 
that  his  purpose  in  leaning  out  of  the  gangway  was  to  receive  and 
transmit  to  the  foreman  any  signal  which  the  machinist  might  give, 
or  it  may  be  he  only  wanted  to  see  what  the  machinist  was  doing 
and  thus  ascertain  when  the  foreman  would  probably  cease  the  opera- 
tion of  the  engine  and  turn  it  over  to  him.  In  neither  event  can 
it  be  said  that  his  act  in  leaning  out  of  the  gangway  was  so  wanting 
in  ordinary  cara  that  it  should  be  held  negligent  as  a  matter  of 
law. 

It  would  be  imreasonable  and  unjust  to  hold  a  servant  guilty  of 
contributory  negligence  as  a  matter  of  law  merely  because,  while 
engrossed  in  the  duties  of  his  employment,  he  became  temporarily 
unmindful  of  the  known  dangerous  condition  of  the  place  in  which 
he  had  to  perform  his  work,  which  condition  had  been  negligently 
maintained  by  the  master. 

This  disposes  of  all  of  the  assignments  presented  in  appellant's 
brief.  We  think  the  case  was  properly  tried  and  the  judgment 
of  the  court  below  should  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


International    &    Great    Northern    Bailroad    Company    v. 

John  Nowaski  et  al. 

Decided  Dec.   11,   1907. 

Opinion  Evldenee — ^Proper  Loading  of  Live  Stock. 

On  the  issue  as  to  whether  a  mule  died  in  transit  on  the  cars  from  natural 
causes  it  was  competent  to  show  that  the  animal  was  transported  with  due  care, 
and  the  opinion  of  one  skilled  in  loading  stock  and  who  placed  it  on  and  tied 
it  in  the  car  that  this  was  done  in  a  proper  manner  should  have  been 
admitted. 

Appeal  from  the  County  Court  of  Falls  County.  Tried  below 
before  Hon.  D.  H.  Boyles. 

Martin,  Spivey  £  Carter,  for  appellant. — The  carrier  was  liable 
only  on  proof  of  negligence.  Texas  &  P.  By.  Co.  v.  Snyder,  86  S. 
W.  Rep.,  1041;  Texas  &  P.  Ry.  Co.  v.  Klepper,  24  S.  W.  Rep.,  567; 
Hutchinson  on   Carriers    (3d  ed.),  sec.   336. 

The  opinion  evidence  of  witness  Mallard  should  have  been  ad- 
mitted. Gulf,  C.  &  S.  F.  Ry.  Co.  v.  John,  9  Texas  Civ.  App.,  342; 
Missouri  P.  Ry.  Co.  v.  Jarrard,  65  Texas,  560. 
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Tom  Connally,  for  appellee. — The  inference  of  negligence  arises 
from  receipt  by  the  carriers  in  good  condition  and  failure  to  so 
deliver.  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Roberts,  85  S.  W.  Rep.,  480; 
Missouri  P.  Ry.  Co.  v.  Scott,  4  Texas  Civ.  App.,  76;  St.  Louis  & 
S.  F.  Ry.  Co.  V.  Parmer,  30  S.  W.  Rep.,  1110;  Bibb  v.  Missouri, 
K.  &  T.  Ry.  Co.,  84  S.  W.  Rep.,  663;  St  Ijouis  S.  W.  Ry.  Co.  v. 
McInt}Tre,  36  Texas  Civ.  App.,  399. 

The  witness  Mallard  testified  fully  and  without  objection  as  to 
the  details  of  the  loading  of  the  mule  in  the  car,  its  tying,  etc., 
and  ventilation,  and  these  matters  were  not  such  technical  matters 
as  to  call  for  expert  testimony;  permitting  the  witness  to  detail 
the  loading  and  tying  of  the  mule  obviated  any  objection  to  the 
exclusion  of  tliis  opinion. 

FISHER,  Chief  Justice. — This  is  a  suit  by  the  appellee  to  re- 
cover from  the  appellant  the  value  of  a  mule  shipped  over  appellant's 
road  from  Anderson,  Texas,  to  Marlin,  Texas.  The  mule  before 
reaching  the  place  of  destination  was  found  dead  in  the  car,  and 
before  it  reached  Marlin  was  unloaded  by  the  employes  in  charge  of 
appellant^s  train. 

Verdict  below  was  in  favor  of  the  appellee.  There  is  evidence 
tending  to  sliow  that  the  mule  was  in  good  condition  when  deliv- 
ered by  appellee  to  the  railway  company;  and  there  is  some  evidence 
tending  to  show  that  possibly  tlie  mule  may  have  died  from  natural 
causes,  but  the  evidence  leaves  it  uncertain  as  to  what  was  the 
cause  of  the  death  of  the  mule.  Appellant  contends  that  there 
was  no  negligence  upon  its  part  that  caused  or  contributed  in  any 
way  to  the  death  of  the  mule;  and  there  were  charges  requested  by 
appellant  to  the  effect  that  it  could  not  be  held  liable  unless  it  was 
guilty  of  negligence. 

The  court  instructed  the  jury  that  the  railway  company  would 
not  be  liable  for  the  death  occurring  from  causes  over  which  it  had 
no  control. 

The  appellant  receiving  the  mule  for  shipment  would  be  held 
responsible  for  its  safe  delivery,  and  could  be  excused  only  upon 
the  ground  that  an  act  of  God,  public  enemies,  or  the  inherent 
vice  of  the  animal  or  some  conduct  of  the  plaintiff  was  the  cause 
of  the  loss  or  death  of  the  mule.  The  delivery  to  the  carrier  being 
shown,  failure  to  deliver  to  the  shipper  or  consignee  would  create 
a  prima  facie  case  of  liability  against  the  appellant.  This  was  the 
theory  upon  which  the  case  was  tried  in  the  court  below,  and  was 
the  reason,  doubtless,  why  the  court  refused  to  instruct  upon  the 
issue  of  negligence,  but  the  question  at  last  is,  what  was  the  cause 
of  the  death  of  the  animal?  It  is  contended  by  the  appellant  that  it 
died  from  causes  over  which  it  had  no  control ;  and,  of  course,  if  this  is 
true,  it  would  not  be  liable.  The  difficulty  lies  in  proving  the  defense 
asserted.  There  was  no  evidence  introduced  in  this  case  that  in  a 
direct  way  accounted  for  the  death  of  the  animal.  Its  appearance, 
condition  and  the  surroundings  could  only  be  testified  to  as  having 
some  bearing  in  tending  to  establish  the  cause  of  its  death.  These 
Vol.  XLVIII.  Civil— 10. 
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facts  were  merely  circumstances.  Now,  while  it  is  true  that  the 
appellant  could  not  acquit  itself  merely  by  establishing  the  fact 
that  it  was  not  guilty  of  negligence,  still  evidence  tending  to  acquit 
it  of  any  negligence,  and  tending  to  establish  the  fact  that  it  care- 
fully cared  for  and  provided  for  the  safety  of  the  mule  during 
transportation,  would  be  some  evidence  tending  to  show,  possibly, 
that  the  mule  died  from  causes  over  which  the  appellant  had  no  con- 
trol. Such  evidence  would  be  admissible  as  a  process  of  exclusion 
as  having  some  tendency  to  create  an  hypothesis  consistent  with 
the  idea  that  death  arose  from  natural  causes.  And  it  was  in  view 
of  this  theory  that  the  evidence  of  the  witness  Mallard  was  offered 
by  the  appellant  as  set  out  in  the  bill  of  exception  stated  under  the 
seventh  assignment  of  error.  It  was  proposed  to  prove  by  that 
witness  that  he  loaded  the  mule  in  controversy  in  the  car,  tying 
him  with  a  rope  and  seeing  to  a  partial  closing  of  the  door  for  the 
purpose  of  ventilation.  He  was  an  experienced  man  in  doing  this 
character  of  work,  that  is,  in  loading  and  unloading  stock;  and 
after  testifying  to  these  facts  he  was  asked  the  question  whether 
or  not  the  mule  was  properly  loaded  as  to  tying  in  the  car  and  as 
to  the  proper  place  in  the  car  where  he  was  tied,  and  the  manner 
in  which  he  was  tied,  and  the  means  by  which  he  was  tied,  and 
whether  the  opening  left  in  the  door  was  sufficient  for  ventilation; 
and  it  is  shown  by  the  bill  of  exceptions  that  he  would  have  ex- 
pressed an  opinion  favorable  to  the  railroad  company.  It  would 
be  a  difScult  matter  for  a  witness  to  so  describe  the  several  acts 
inquired  about  to  a  jury  as  to  put  before  them  the  situation  as  it 
really  existed.  He  testified  as  to  what  he  did,  and  the  evidence  shows 
that  he  was  experienced  in  that  character  of  work,  and  we  think  it 
was  proper  for  him  to  express  his  opinion.  The  questions  inquired 
about  present  a  combination  of  facts  which  are  to  be  considered  as 
a  whole  in  order  to  determine  the  effect  which  should  be  given  to 
them,  and  this  was  a  matter  that  would  be  difficult  to  reproduce, 
except  by  the  opinion  of  the  witness.  Railway  v.  Jarrard,  65  Texas, 
566. 

The  evidence  showed  that  the  animal  was  tied  with  a  rope  when 
put  in  the  car.  There  is  a  witness  who  testified  that  when  the  animal 
was  found  in  the  car,  the  rope  was  either  broken  or  cut;  and  one 
of  the  conductors  who  had  charge  of  one  of  appellant's  trains  on 
which  this  animal  was  transported,  testifies  that  he  discovered  on 
the  neck  and  shoulders  of  the  mule  places  which  looked  like  boils 
or  sores.  Other  witnesses  testified  that  there  was  no  negligence  in 
the  handling  of  the  train. 

If  the  opinion  oi  this  witness  had  been  admitted,  the  jury  pos- 
sibly, in  connection  with  other  evidence  in  the  case,  might  have 
given  it  some  effect  as  having  a  tendency  to  establish  that  the  mule 
died  from  natural  causes,  or  that  by  pulling  back  on  the  rope,  might 
have  caused  its  death. 

We  find  no  other  error  in  the  record,  except  the  refusal  of  the 
court  to  admit  the  opinion  of  this  witness. 

Judgment  reversed  and  cause  remanded. 
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Watebs-Piebcb  Oil  Company  v.  Statb  of  Tbxab. 

Decided  October  25,  1907. 

1.— -Foreign  Corporation — ^Forfeiture— Eeceiver. 

The  rulings  -in  Waters-Pierce  Oil  Company  ▼.  State,  47  Texas  Civ.  App., 
affirming  the  constitutionality  and  validity  of  the  Act  of  April  11,  1907  (Laws, 
30th  Leg.  p.  175),  and  the  power  of  the  court,  on  pronouncing  a  judgment 
for  the  recovery  of  fines  and  penalties  against  a  foreign  corporation  with 
forfeiture  of  its  right  to  do  business  in  Texas,  to  appoint  a  receiver  for  the* 
property  of  such  corporation  within  the  State,  followed. 

8. — Same. 

The  appointment  of  a  receiver  for  the  property  of  a  foreign  corporation 
when  its  right  to  do  business  in  Texas  has  been  declared  forfeited  by  judg- 
ment of  the  court  is  also  authorized  by  subdivision  3  of  article  1465,  Sayles 
Civil  Statutes. 

3. — Same — ^Pleading  and  Evidence — Judicial  Enowledge. 

Upon  motion  for  the  appointment  of  a  receiver  of  the  property  of  a 
foreign  corporation  after  judgment  imposing  penalties  and  forfeiting  its  right 
to  do  business  in  Texas,  the  court  could  take  judicial  knowledge  oi  the  facts 
established  in  the  trial  of  the  main  case  and  the  judgment  rendered  thereon. 


An  application  to  the  court,  in  a  cause  in  which  judgment  had  been  re- 
covered at  suit  of  the  State  imposing  penalties  upon  a  foreign  corporation 
for  violations  of  the  law  and  forfeiting  its  right  to  do  business  in  Texas, 
setting  up  facts  authorizing  the  appointment  of  a  receiver,  was  a  sufficient 
pleading  to  support  such  appointment,  and  it  seems  that  the  court  could  make 
such  appointment  by  virtue  of  the  original  proceedings  and  judgment  thereon, 
without  other  pleading  invoking  such  action. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

See  cases  of  Waters-Pierce  Oil  Co.  v.  State,  47  Texas  Civ.  App., 
162  and  299,  and  in  this  volume,  post,  p.  162. 

•  Clark  £  Bolinger,  Cochran  £  Penn,  D.  A.  Odell  and  N.  A.  Sled- 
man  (J.  D.  Johnson  and  77.  8,  Priest,  of  counsel),  for  appellant. — 

An  application  for  the  appointment  of  a  receiver,  when  not  made 
in  aid  of  a  pending  suit  and  before  trial  thereof,  in  order  to  confer 
jurisdiction  upon  the  court,  must  be  brought  in  the  form  of  an 
independent  suit  and  contain  all  allegations  necessary  in  an  original 
petition,  setting  up  the  rights  of  the  plaintiff  in  particular  property, 
describing  same  with  sufficient  certainty  to  enable  the  court  to  take 
cognizance  of  it  and  see  that  the  value  of  the  property  as  alleged  is 
sufiBcient  to  confer  jurisdiction  upon  the  court.  Such  a  petition 
must  contain  the  necessary  prayer  for  appropriate  final  relief  with 
respect  to  the  property,  and  a  paper  which  merely  asks  for  the  ap- 
pointment of  a  receiver  pending  its  hearing,  as  was  the  said  motion 
presented  in  this  case,  without  any  prayer  for  final  relief,  is  a  nullity 
and  confers  no  jurisdiction  upon  the  court.  Revised  Statutes,  arts. 
1177,   1181,   1191,   1337;   Hall   v.   Jackson,   3    Texas,   305;   Nye   v. 
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Gribble,  70  Texas,  458;  May  v.  Taylor,  22  Texas,  348;  Mann  v. 
Falcon,  25  Texas,  2H6;  Bledsoe  v.  Wills,  22  Texas,  650;  McConkey 
V.  Henderson,  24  Texas,  212;  Ex  parte  Lange,  18  Wallace,  175; 
Townes'  Pleadings,  pages  18  to  20;  Bailey  on  Jurisdiction,  sec.  23; 
Pomeroy,  Eq.  Kemedies,  sec.  118.  That  .a  proceeding  after  judgment 
must  be  brought  as  a  new  suit:  Munds  v.  Cassidy,  98  N.  C,  558; 
Thayer  v.  Hart,  24  Fed.,  558. 

Since  tliere  can  be  but  one  final  judgment  in  any  cause,  the  court 
was  limited  in  its  power  to  render  a  judgment  against  the  appellant 
beyond  the  prayer  of  the  petition,  and  the  right  of  the  State  to  the 
lien  claimed  against  appellant's  property,  wiien  not  set  up  in  the 
petition  on  which  it  went  to  trial,  could  be  asserted  only  in  an  inde- 
pendent suit  subsequently  brought  under  the  regular  forms  of  pro- 
cedure, and  the  attempt  to  inject  into  the  suit  the  question  of  the 
lien  upon  appellant's  property  by  motion  filed  in  the  same  case,  and 
the  appointment  of  the  receiver  upon  this  motion  after  judgment 
had  been  rendered  against  appellant,  resulted  in  denying  to  appel- 
lant the  equal  protection  of  the  law  and  in  depriving  appellant  of 
its  property  without  due  process  of  law,  in  violation  of  section  1  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  Unitod  States. 
Same  authorities. 

When  appellant's  appeal  bond  was  approved  and  filed  in  an  amount 
sufficient  and  conditioned  in  all  respects  as  required  by  article  1404 
of  the  Eevised  Statutes  of  the  State  of  Texas,  the  legal  effect  of 
such  bond  was  to  supersede  the  judgment  rendered  against  appellant 
on  June  1,  1907,  and  to  vacate  from  the  date  of  its  rendition  all 
process  and  proceedings  looking  to  the  collection  of  the  judgment, 
and  all  orders  made  upon  the  application  of  the  State  for  the  ap- 
pointment of  a  receiver  were  thereby  superseded  and  became  null 
and  void,  and  it  was  the  duty  of  the  court  to  vacate  its  said  orders 
and  dismiss  the  motion  or  application  of  the  State  for  the  appoint- 
ment of  a  receiver.  Revised  Statutes,  art.  1406;  Railway  v.  Jackson 
Bros.,  85  Texas,  605;  State  v.  Florida,  13  Fla.,  33;  Freeman  on 
Executions  (3d  ed.),  sec.  32. 

To  deny  to  'appellant  the  right  to  prosecute  its  appeal  from  the 
judgment  rendered  against  it  on  June  1,  1907,  and  to  supersede  the 
execution  of  this  judgment  pending  its  appeal,  under  the  same  con- 
ditions and  with  the  same  effect  allowed  to  other  litigants  under 
the  laws  of  the  State  of  Texas,  is  to  deny  to  appellant  the  equal 
protection  of  the  laws  in  violation  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States.  Texas  Con- 
stitution, art.  1,  sec.  13;  Dillingham  v.  Putnam,  14  S.  W.,  303; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ellis,  165  U.  S.,  150;  Ex  parte  Con- 
verse, 137  U.  S.,  624;  Cotting  v.  Godard,  183  U.  S.,  79. 

B.  V.  Davidson,  Attorney-General;  Jewel  P.  Lightfoot,  Assistant; 
Jno.  W.  Brady,  County  Attorney;  Gregory  &  Baits  and  Allen  £ 
Hart,  for  appellee. — Under  the  facts  of  this  case,  the  State  of  Texas 
had  the  legal  right  to  invoke  the  jurisdiction  of  the  court  to  appoint 
a  receiver  of  appellant's  property  and  business  in  the  manner  and  at 
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the  time  that  it  did  so;  and  no  error  was  committed,  therefore,  in 
overruling  appellee's  general  demurrer  to  the  motion  of  the  State 
praying  for  the  appointment  of  a  receiver  for  said  purpose.  Revised 
Statuteis,  art.  1465;  General  Laws,  Thirtieth  Leg.,  pp.  175,  16,  34, 
194,  221,  322;  Hawood  v.  Lincohi  Lumber  Co.,  64  Wis.,  645;  Ap- 
palachian Co.  V.  Buchanan,  90  Fed.,  454;  Ex  parte  Walker,  25  Ala., 
81;  Ellis  V.  Boston  R  B.  Co.,  107  Mass.,  28. 

FISHEE,  Chief  Justice. — This  is  an  appeal  by  the  appellant 
from  an  order  entered  by  the  trial  court  appointing  a  receiver  for 
the  properties  of  the  appellant  company  situated  within  the  State  of 
Texas.  The  history  of  the  proceeding  and  the  subject  matter  of  con- 
troversy and  the  result  reached  by  the  trial  court  is  fully  explained 
and  set  out  in  the  opinion  of  tliis  court  handed  down  in  this  case 
on  June  28,  1907.  There  is  also  set  out  in  that  opinion  the  Act  of 
the  Legislature  of  April  11,  1907,  which  we  there  construed  and 
held  to  authorize  the  course  pursued  by  the  trial  court,  which  is 
objected  to  in  the  appeal  we  are  now  considering.  It  is  unnecessary 
for  us  to  recapitulate  what  was  stated  in  the  opinion  referred  to. 
We  there,  in  effect,  held  that  the  Act  of  the  Legislature  referred  to 
was  constitutional,  which  ruling,  after  further  consideration,  we 
adhere  to.  The  Act  in  question  clearly  authorized  the  procedure  pur- 
sued by  the  trial  court,  and  the  spirit,  meaning  and  purpose  of  the 
Act  authorized  the  court,  upon  dissolution  of  the  permit  to  do 
business  within  this  State  of  the  appellant's  company  at  the  in- 
stance of  the  suit  by  the  State,  to  appoint  a  receiver  for  its  properties 
within  its  jurisdiction.  The  reason  for  this  conclusion  we  under- 
took to  state  in  the  opinion  referred  to,  which  agrees  with  the  con- 
clusion of  the  trial  judge,  as  stated  in  the  bill  of  exception  which 
is  a  part  of  the  record  in  this  case. 

Independent  of  the  power  conferred  by  the  Act  of  the  Legislature 
reviewed,  we  are  of  the  opinion  that  the  court  had  the  authority  to 
appoint  a  receiver  by  virtue  of  subdivision  3  of  article  1465,  Sayles' 
Civ.  St.  1897.  That  subdivision  is  to  the  effect  that  a  receiver  may 
be  appointed  where  a  corporation  is  dissolved,  or  is  insolvent,  or  in 
imminent  danger  of  insolvency,  or  has  forfeited  its  corporate  rights. 
The  corporate  right  of  the  appellant  company  to  do  business  within 
this  State  was  by  virtue  of  a  permit  that  had  been  granted  to  it  by 
the  State,  and  when  an  action  is  brought  by  the  State  to  cancel 
and  dissolve  that  permit,  it  is  a  proceeding  which  in  our  opinion 
comes  within,  if  not  the  exact  letter,  the  spirit  and  meaning  of  that 
part  of  the  subdivision  of  the  statute  which  relates  to  the  forfeiture 
of  the  corporate  rights  of  the  corporation. 

It  is  contended  by  the  appellant  that  in  tlie  appointment  of  the 
receiver  the  trial  court  proceeded  without  pleading  and  evidence.  The 
record  and  proceedings  brought  to  this  court  by  the  appellant  for 
our  review  contains  no  statement  of  facts,  but  there  is  a  bill  of 
exception  which  was  approved  by  the  court,  in  which  it  is  stated 
that  the  court  in  passing  upon  the  question  of  the  appointment  of 
the  receiver,  took  judicial  notice  of  the  facts  exhibited  in  the  main 
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case  upon  which  the  receivership  is  predicated,  and  of  the  judgment 
and  decree  rendered  in  that  case,  wherein  it  appears  from  the  record 
in  this  case  the  judgment  against  the  appellant  corporation  was  for 
a  large  sum,  and  also  forfeiting  its  permit  to  carry  on  and  conduct 
its  business  within  this  State.  That  branch  of  the  case  in  which 
the  receiver  was  appointed  is  merely  an  arm  of  the  main  case,  and 
is  incidental  to  that  proceeding.  Both  of  them  empower,  if  they  do 
not  expressly  direct,  the  trial  court  to  appoint  a  receiver  when  the 
State  obtains  its  judgment  canceling  the  permit.  And  there  is  an- 
other provision  of  the  Act  of  1907  which  authorized  a  receiver  to 
be  appointed  when  the  interests  of  the  State  might  require  it  to  be 
done.  In  view  of  these  statutes,  it  is  folly  to  say  that  the  trial  court 
must  lose  sight  of  the  main  controversy  when  he  undertakes  to  ap- 
point a  receiver,  and  that  before  that  jurisdiction  can  be  exercised 
he  must  again  rehear  and  review  the  facts  that  were  established  in 
the  original  case  upon  which  the  receivership  depends ;  and  we  are  of 
the  opinion  that  the  court  was  correct  in  the  conclusion  that  it  could 
take  judicial  knowledge  of  the  facts  established  in  the  main  case  and 
the  judgment  based  thereon.  The  appellant  has  seen  fit  to  perfect 
a  separate  appeal  from  the  order  appointing  a  receiver  and  it  has 
no  statement  of  facts  in  the  record  showing  that  the  facts  which  the 
court  took  judicial  knowledge  of  did  not  exist  and  were  not  suffi- 
cient to  authorize  the  action  of  the  court  in  making  the  appointment. 
The  effect  of  the  action  of  the  court  was  to  hold  that  the  facts  that 
he  took  judicial  knowledge  of  were  sufficient  to  authorize  and  justify 
the  appointment.  The  record  here  shows  that  the  State  has  actually 
recovered  a  judgment  for  penalties  and  for  cancellation  of  the  permit 
to  do  business.  The  presumption  will  be  indulged  in  favor  of  the 
action  of  the  trial  court,  and,  no  fact  appearing  in  the  record  brought 
up  here  by  the  appellant  which  would  negative  and  destroy  the  force 
of  this  presumption,  we  must  hold  that  we  have  in  this  record  facts 
sufficient  to  justify  the  judgment  below. 

It  is  contended  by  the  appellant  not  only  that  the  facts  are  not 
sufficient,  which  contention  we  have  just  disposed  of,  but  that  the 
appointment  was  made  by  the  court  without  being  predicated  upon 
any  pleading  in  the  nature  of  a  petition  or  bill  by  the  State  asking 
for  and  showing  grounds  for  the  appointment  of  a  receiver.  The 
document  filed  by  the  State  upon  which  the  court  acted  in  making 
the  appointment  we  construe  to  be  of  the  nature  of  a  pleading. 
It  is  addressed  to  the  court,  and  states  facts  under  the  statutes  dis- 
cussed that  would  authorize  the  court  to  appoint  a  receiver.  A  gen- 
eral demurrer  was  interposed,  it  seems,  to  this  application,  and  was 
overruled.  It  states  grounds  and  reasons  why  the  court  should  make 
the  appointment,  and  some  of  these  reasons  stated  are  of  the  nature 
embraced  in  the  statutes  upon  which  a  court  may  act  in  making 
the  appointment.  But,  however,  if  it  could  be  held  that  the  applica- 
tion of  the  State  could  not  be  regarded  as  a  petition  or  a  bill  or 
something  in  the  nature  of  a  pleading  requesting  the  appointment 
of  a  receiver,  or  if  an  instrument  of  this  character  but  fatally  de- 
fective, then  the  question  in  the  case  of  forfeiture  of  the  franchise 
or  permit  and  the  power  of  the  court  to  appoint  a  receiver  is  set  at 
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rest  by  the  case  of  San  Antonio  Gas  Co.  v.  State,  22  Texas  Civ. 
App.,  118.  It  is  there,  in  effect,  held  that  where  there  is  a  judg- 
ment forfeiting  the  corporate  rights  the  conrt  can  independent  of 
the  request  of  anyone,  exercise  his  judicial  discretion  as  to  whether 
he  will  or  will  not  appoint  a  receiver.  It  is  unnecessary  to  repeat 
what  the  court  in  that  opinion  says  upon  the  subject.  The  proposi- 
tion is  forcibly  discussed,  and  the  ruling  is  squarely  to  the  effect 
that  the  court  can,  without  request,  make  the  appointment  in  such 
a  case. 

As  said  before,  we  find  no  constitutional  objection  to  the  statutes 
under  which  the  court  acted  in. making  the  appointment.  What  we 
have  said  is  all  that  we  think  necessary  to  be  said  in  disposing  of  this 
appeal. 

Affirmed, 

Writ  of  error  refused. 


Western  Union  Telegraph  Company  v.  C.  J.  Bell. 

Decided  December  11,  1907. 

1. — Eyldenoe— Withdrawal — Cliarse. 

Neither  the  admission  of  improper  evidence  nor  the  refusal  of  a  requested 
instruction  to  the  jury  to  disre^rd  it,  will  be  ground  for  rereraal  where  the 
court,  after  admitting,  Terbally  instructed  the  jury  to  disregard  it,  and  by 
the  charge  given  withdrew  from  their  consideration  the  issues  to  which  it 
was  directed. 

8. — ^Telegraph — ^Damages. 

A  recovery  of  $400.25  in  favor  of  the  sender  of  the  telegram  to  her 
brother  announcing  the  imminent  death  of  their  mother,  delay  in  delivery  of 
which  caused  the  failure  of  the  latter  to  be  present  at  the  funeral,  sustained 
as  not  excessive. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  helow 
before  Hon.  V.  L.  Brooks. 

Geo.  H.  Fearons  and  L.  A.  Hill,  for  appellant. — The  court  erred 
in  refusing  the  requested  special  instruction.  Texas  T.  Ry.  v.  A3rres, 
83  Texas,  270;  Martin  B.  Co.  v.  Purviance,  66  Texas,  132;  Norwood 
V.  Boon,  21  Texas,  592;  Western  IT.  Tel.  Co.  v.  Andrews,  78  Texas, 
307;  Hoefling  v.  Dobbin,  91  Texas,  214;  Gulf,  C.  &  S.  F.  By.  v. 
Johnson,  98  Texas,  77. 

The  evidence  showed  prompt  transmission  and  prompt  delivery  by 
telephone.  Mutual  Life  Ins.  Co.  v.  Tillman,  84  Texas,  35;  Brown 
V.  Perez,  79  Texas,  157. 

The  court  erred  in  rendering  judgment  for  plaintiff  for  more 
than  25  cents,  the  cost  of  the  message  in  this  suit,  because  the  facts 
in  evidence  show  that  the  damages  awarded  plaintiff  over  and 
above  the  cost  of  said  message  are  not  such  as  could,  or  will  be  deemed 
to  have  been  in  contemplation  of  the  defendant  at  the  time  of  entering 
into  the  contract,  as  the  probable  consequence  of  the  breach  complained 
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of.  Western  Union  Telegraph  Co.  v.  Carter,  85  Texas,  580;  Western 
Union  Telegraph  Co.  v.  Coffin,  88  Texas,  95;  Western  Union  Tele- 
graph Co.  V.  Luck,  91  Texas,  178;  Western  Union  Telegraph  Co.  v. 
Edmondson,  91  Texas,  209;  Western  Union  Telegraph  Co.  v.  Wilson, 

97  Texas,  22;  Western  Union  Telegraph  Co.  v.  Butler,  99  S.  W. 
Bep.,  704  (Texas  Civ.). 

D.  W.  Doom  and  D.  H.  Doom,  for  appellee. — The  instructions 
withdrawing  the  issue  were  sufficient  to  justify  refusal  of  the  re- 
quested charge.  Houston  &  T.  C.  B.  B.  Co.  v.  Cluck,  99  Texas,  130; 
Western  Union  Telegraph  Co.  v.  Bell,  90  S.  W.  Bep.,  714. 

The  verdict  of  the  jury  resolved  the  question  of  the  delivery  of 
the  message  in  favor  of  the  plaintiff.  6.  A.  Duerler  Mfg.  Co.  v. 
Eichhom,  99  S.  W.  Sep.,  715;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Garrett, 

98  S.  W.  Bep.,  657. 

The  verdict  of  the  jury  for  $400.25  was  not  excessive,  as  much  larger 
verdicts  have  been  sustained  in  other  cases.  Western  Union  Tele- 
graph Co.  V.  Hamilton,  81  S.  W.  Bep.,  1052,  verdict  for  $1316  held 
not  excessive.  Western  Union  Telegraph  Co.  v.  Jennings,  81  S.  W. 
Bep.,  1278,  verdict  for  $501.20  sustained. 

The  contents  of  the  telegram,  with  the  other  evidence  already  in- 
troduced, was  amply  sufficient  to  put  the  defendant,  its  agents, 
officers  and  employes  on  notice  not  only  of  the  relationship  between 
the  three  parties,  but  of  the  results  which  were  likely  to  follow  from 
a  failure  to  deliver  the  message,  and  evidence  of  the  results  which 
actually  did  follow,  ought  to  have  been  admitted.  Western  Union 
Telegraph  Co.  v.  Hamilton,  81  S.  W.  Bep.,  1052. 

BICE,  Associate  Justice. — Appellee,  plaintiflE  below,  sued  appel- 
lant for  damages  for  the  alleged  failure  to  promptly  transmit  and  de- 
liver to  H.  A.  Jemigan,  her  brother,  the  following  telegram: 

"Austin,  Texas,  August  23,  1903. 
''H.  A.  Jemigan,  1706  Live  Oak  Street, 

Houston,  Texas. 
'TTour  mother  is  dying.     Come  at  once.     (Signed)   Callie." 

Among  other  allegations  in  plaintiff's  petition  it  is  averred  that 
H.  A.  Jemigan  was  plaintiff's  brother  and  Mrs.  C.  M.  Jemigan  re- 
ferred to  in  said  telegram  as  "mother'*  was  the  mother  of  both 
plaintiff  and  H.  A.  Jernigan;  that  the  said  Mrs.  C.  M.  Jemigan  died 
on  the  evening  of  August  23,  1903;  that  she  left  no  estate  nor  money 
with  which  to  purchase  a  burial  lot  or  defray  her  funeral  expenses; 
that  she,  appellee,  was  poor,  without  means,  and  herself  unable  to 
do  so;  that , her  brother,  H.  A.  Jernigan,  was  financially  able  and 
willing  to  purchase  a  burial  lot  and  defray  the  funeral  expenses  of 
their  said  mother,  and  if  said  telegram  had  been  promptly  delivered 
to  him  at  any  time  before  nine  o'clock  on  the  evening  of  the  23d  of 
August,  1903,  he  could  and  would  have  reached  Austin  in  time  to 
have  been  present  at  the  burial  of  his  mother,  and  could  and  would 
have  procured  a  cemetery  lot  and  defrayed  all  expenses  of  her  burial; 
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that  by  reason  of  the  negligent  failure  of  appellant  to  deliver  said 
telegram  appellee  was  compelled  in  her  distress,  on  account  of  her 
poverty  and  the  failure  of  her  brother  to  come,  to  allow  her  mother 
to  be  buried  by  the  public  authorities  in  a  pauper's  grave,  witliout 
coffin  or  hearse,  to  her  great  humiliation,  and  for  which  she  seeks 
to  recover  damages. 

Defendant  answered  by  general  and  special  exceptions  and  general 
denial,  and  specially  pleaded  by  demurrer  and  in  bar  that  said  tele- 
gram by  its  language  did  not  give  defendant  notice  of  any  such  facts 
or  damages  as  pleaded  by  plaintiff,  and  that  no  such  damages  were 
in  contemplation  of  the  parties  at  the  time  of  entering  into  the  con- 
tract, and  that  the  said  telegram,  or  the  substance  of  same,  had  been 
delivered  to  the  addressee,  IL  A.  Jernigan,  within  a  few  minutes 
after  the  receipt  thereof  at  its  Houston  office,  by  calling  the  said 
Jernigan  over  a  'phone  and  reading  the  said  telegram  to  him. 

There  was  a  trial  by  jury  and  verdict  and  judgment  for  plaintiff 
for  $400.25. 

On  a  former  appeal  of  this  case  (Western  Union  Tel.  Co.  v.  Bell, 
90  S.  W.  Rep.,  715),  it  was  reversed  and  remanded  because  the  trial 
court  permitted  plaintiff  to  introduce  evidence  in  support  of  the 
above  allegations  of  her  petition;  this  court  thereby,  on  said  appeal, 
sustaining  appellant's  contention  to  the  effect  that  the  telegram  set 
out  gave  no  notice  to  appellant  of  these  facts  as  above  pleaded.  But 
on  the  trial  of  the  present  case  the  court  below  followed  the  decision 
of  this  court  on  this  subject  and  excluded  all  evidence  offered  in 
support  of  the  allegations  of  the  plaintiff's  petition  in  this  respect. 
However,  appellant  insists  by  its  first  assignment  of  error  that  the 
court  erred  in  refusing  to  give  in  charge  to  the  jury  its  fourth  special 
charge  which,  in  effect,  instructed  the  jury  not  to  consider  the  issues 
raised  by  said  pleading,  and  to  disregard  said  pleading,  as  no  testi- 
mony had  been  admitted  in  proof  of  said  allegations;  and  by  its 
second  assignment  of  error  complained  of  tlie  action  of  the  trial 
court  in  refusing  to  give  its  fourth  special  charge,  because  it  was 
further  contended  that  appellant  was  entitled  to  an  affirmative  charge 
concerning  said  issues;  and,  further,  that  said  special  charge  should 
have  been  given  because  the  court  had  admitted  the  testimony  by 
deposition  of  the  witness,  H.  A.  Jernigan,  that  had  said  telegram 
been  promptly  delivered  to  him,  he  had  the  means  and  would 
at  once  have  come  to  Austin  and  have  provided  a  suitable  burial  lot 
and  coffin  for  his  mother;  which  answers  of  the  witness,  however,  it 
appears  from  appellant's  said  assignment,  were  afterwards  withdrawn 
from  the  consideration  of  the  jury  by  the  court.  But  it  is  contended 
that  having  once  been  admitted,  it  was  likely  to  do  appellant  injury, 
unless  the  jury  were  instructed  in  the  court's  charge  to  disregard 
all  of  said  issues,  as  no  testimony  was  before  them  concerning  the 
same. 

It  will  be  seen  that  appellant's  contention  in  the  first  assignment 
is  that  these  matters,  having  been  sot  out  in  plaintiff's  petition,  but 
no  testimony  having  been  offered  in  support  of  them,  it  was  entitled 
to  have  the  court  tell  the  jury  not  to  consider  plaintiff's  pleadings. 
We  do  not  concur  in  appellant's  contention.     Unless  evidence  be  of- 
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fered  in  support  of  a  pleading^  there  is  no  issue  to  be  considered  by 
the  jury,  and  it  was  not  necessary  for  the  court  to  have  referred  to 
this  matter  in  its  charge. 

In  passing  upon  the  objection  raised  by  appellant's  second  assign- 
ment of  error,  we  deem  it  sufficient  to  say  that  while  it  is  true 
the  court  permitted  appellee  at  first,  over  objection  of  appellant,  to 
read  in  evidence  the  deposition  of  H.  A.  Jemigan  in  support  of  the 
allegations  of  her  petition  to  the  effect  that  if  he  had  received  the 
telegram  in  time,  he  could  and  would  have  gone  to  Austin  and  pro- 
vided a  suitable  burial  lot  and  defrayed  the  funeral  expenses  of  his 
motiier;  still,  upon  further  objection  to  said  testimony  by  appellant, 
the  court  excluded  the  same  from  the  consideration  of  the  jury  and 
verbally  instructed  the  jury  to  disregard  the  testimony  of  said  Jemigan 
in  tills  respect.  Besides  this,  the  court  in  its  main  charge,  in  the 
5th  paragraph  thereof,  eliminated  this  phase  of  the  case  from  the 
consideration  of  the  jury  by  expressly  charging  the  jury  as  follows, 
to  wit: 

"V, — If  you  find  in  plaintiff's  favor  under  the  foregoing  instruc- 
tions, you  will,  in  arriving  at  the  amount  of  her  damages,  allow  her 
twenty-five  cents,  and  such  additional  sum,  if  any,  as  will  be  neces- 
sary to  fairly  and  reasonably  compensate  her  for  any  additional 
mental  pain  or  anguish,  if  any,  that  was  caused  plaintiff  as  the 
direct,  natural  and  proximate  result  of  the  failure  of  H.  A.  Jernigan 
to  be  present  at  the  burial  of  their  mother.  You  will  not,  however, 
if  you  return  a  verdict  for  plaintiff,  allow  her  anything  on  account 
of  the  alleged  cost  of  reinterring  the  body  of  her  mother,  or  on  ac- 
count of  the  mental  pain  and  anguish  that  plaintiff  would  have  suf- 
fered from  the  death  and  burial  of  her  mother,  even  if  H.  A.  Jernigan 
had  been  present  at  the  time,  or  on  account  of  anything  else  than 
the  two  items  of  damage  submitted  for  your  consideration  in  this 
paragraph  of  this  charge.'* 

Appellant  did  not  object  to  the  action  of  the  trial  court  in  ver- 
bally instructing  the  jury  not  to  consider  the  testimony  of  H.  A. 
Jernigan,  and  there  is  no  assignment  of  error  in  this  court  upon 
said  subject.  We  think  if  there  was  any  error  committed,  under  the 
circumstances,  in  the  first  admission  of  the  testimony  of  Jernigan, 
that  the  same  was  cured  by  the  withdrawal  of  said  testimony  on  the 
part  of  the  court  from  the  jury,  and  by  the  verbal  instruction  of 
the  court  at  the  time  to  the  jury  not  to  consider  said  testimony  for 
any  purpose;  and  especially  is  this  true  when  the  court  in  its  main 
charge  to  the  jury  eliminates  this  phase  of  the  case  from  their  con- 
sideration. A  charge  requested  which  is  covered  by  instructions  given 
is  properly  refused;  and  a  charge  requested  which  is  not  supported 
by  the  evidence,  is  likewise  properly  refused.  (Houston  &  T.  C. 
R.  E.  Co.  V.  Cluck,  99  Texas,  130,  and  authorities  there  cited.) 

Appellant's  third  assignment  of  error  complains  of  the  action  of 
the  trial  court  in  overruling  its  motion  for  a  new  trial  because  it 
alleges  that  the  verdict  of  the  jury  is  against  the  overwhelming  weight 
and  preponderance  of  the  evidence  in  this  case,  and  because  the  evi- 
dence showed  that  the  telegram  was  promptly  transmitted  from 
Austin  to  Houston  and  thereafter,  in  a  few  minutes,  delivered  to  the 
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addressee^  Jernigan,  by  phone^  and  that  he  understood  the  contents 
of  said  message  or  the  substance  of  the  same.  It  is  only  necessary 
to  say,  relative  to  this  assignment,  that  there  is  a  conflict  of  testi- 
mony on  this  issue,  and  that  there  is  sufficient  evidence  to  support 
the  finding  of  the  jury  thereon.  Tliis  being  the  case,  this  court 
is  not  called  upon  to  disturb  the  verdict  of  the  jury  upon  a  question 
of  fact. 

Appellant's  fourth  assignment  of  error  complains  that  the  verdict 
of  the  jury  is  excessive.  We  do  not  concur  with  appellant  in  this 
contention,  because  in  this  class  of  cases  there  is  no  certain  or  definite 
rule  limiting  the  judgment  or  discretion  of  the  jury  as  to  tlie  amount 
of  their  verdict.  We  think,  under  the  facts  and  circumstances  in 
evidence,  the  verdict  is  not  excessive  and  ought  not  to  be  disturbed 
for  this  reason. 

Finding  no  error  in  the  proceedings  of  the  court  below,  and  be- 
lieving the  evidence  amply  sufficient  to  sustain  the  judgment,  the 
same  is  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Intbbnational  &  Great  Northern  Railroad  Compant  v.  William 

Russell. 

Decided  December  II,  1907. 

1. — ^Railway — Fences — Oatei — ^Killing  Stock. 

No  action  lies  against  a  railway  company  for  negligence  in  killing  stock 
on  its  fenced  right  of  way  by  reason  of  the  fact  that  they  got  on  the  track 
through  a  gate  left  for  crossing  for  the  benefit  of  the  adjoining  land  owners, 
the  latch  of  which  had  become  defective,  in  the  absence  of  any  undertaking 
on  its  part  to  keep  the  gate  closed  or  in  repair. 

2. — Same — Proximate  Canse. 

When  the  gate  opening  upon  a  private  crossing  over  a  railway  track  was 
securely  fastened  at  night  but  left  open  during  the  night  by  persons  passing, 
whereby  stock  escaped  onto  the  track  and  were  killed,  the  proximate  cause  of 
the  loss  was  such  act  of  leaving  the  gate  open  and  the  railway  company  was 
not  responsible. 

Appeal  from  the  Cminty  Court  of  Falls  County.  Tried  below  be- 
fore the  Hon.  D.  H.  Boyles. 

Martin,  Spivey  &  Carter,  for  appellant. — Liability  of  the  company 
could  not  be  predicated  upon  the  defective  fastening  of  the  gate. 
St.  Louis  S.  W.  R.  R.  Co.  v.  Adams,  24  Texas  Civ.  App.,  231;  Mis- 
souri, K.  &  T.  V.  Bradshaw,  83  S.  W.  Rep.,  897;  International  &  G. 
N.  R.  R.  V.  Hall,  12  Texas  Civ.  App.,  11;  Missouri,  K.  &  T.  v. 
Johnson,  39  S.  W.  Rep.,  323;  International  &  G.  N.  R.  R.  v.  Rich- 
mond, 67  S.  W.  Rep.,  1029;  San  Antonio  &  A.  P.  R.  R.  v.  Robinson, 
17  Texas  Civ.  App.,  400. 

It  is  the  duty  of  the  person  for  whose  benefit  and  use  a  private 
gateway  is  left,  to  keep  the  same  closed.  San  Antonio  &  A.  P.  R.  R. 
V.  Robinson,  17  Texas  Civ.  App.,  400;  Texas  &  P.  R.  R.  v.  Glenn, 
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8  Texas  Civ.  App.,  301;  Missouri,  K.  &  T.  R.  R.  v.  Bradshaw,  83 
S.  W.  Rep.,  897;  Missouri,  K.  &  T.  R.  R.  v.  Tolbert,  90  S.  W.  Rep., 
608. 

Where  a  gate  for  a  private  crossing  is  left  open  by  some  third 
person,  and  loss  is  caused  to  the  person  for  whose  use,  benefit  and 
convenience  such  passageway  is  left,  the  railroad  company  is  not 
liable.  Texas  &  P.  R.  R.  v.  Glenn,  8  Texas  Civ.  App.,  301;  Missouri, 
K.  &  T.  R.  R.  V.  Bradshaw,  83  S.  W.,  897. 

Nat  Lewellyn,  for  appellee. — ^When  a  gate  is  in  defective  condition 
on  account  of  the  negligence  of  the  railway,  and  is  passed  tlirough 
by  some  third  party,  and  failing  to  close  said  gate  is  caused  by  the 
negligence  of  the  railway,  the  railway  would  be  responsible.  Cole 
V.  St.  Louis  S.  W.  Ry.,  43  Texas  Civ.  App.,  419. 

FISHER,  Chief  Justice. — This  is  a  suit  brought  in  the  County 
Court  of  Falls  County  by  the  appellee  against  the  railway  company 
to  recover  the  value  of  one  mare  and  one  mule,  which  is  alleged  to 
have  been  run  over  and  killed  by  one  of  appellant's  trains.  The 
judgment  below  was  in  favor  of  appellee  for  $300. 

There  are  several  assignments  of  errors  presented  in  appellant's 
brief  which  we  find  not  necessary  to  discuss,  as  we  have  finally  dis- 
posed of  this  appeal  on  the  questions  of  fact  that  arise  in  the  record. 

The  animals  were  killed  at  what  is  known  as  the  Connoly  Switch, 
which  was  put  there  for  the  benefit  of  the  Connoly  farm.  The  right 
of  way  of  the  railway  going  through  the  Connoly  farm  is  fenced, 
which  fence  was  put  there  by  the  railway  company.  On  the  west 
side  of  the  farm  there  are  three  gates  and  an  equal  number  on  the 
east  side.  The  appellee  is  a  tenant  on  the  Connoly  farm,  and  on 
the  east  side  of  the  railway  and  adjoining  the  right  of  way  fence 
he  controls  and  cultivates  a  field.  The  right  of  way  fence  is  the 
west  boundary  of  this  field.  In  this  enclosure  there  are  located 
three  gates,  and  the  animals  escaped  from  the  field  to  the  right  of 
way  through  what  is  known  as  the  north  gate.  These  gates  were 
placed  in  the  right  of  way  fence  merely  for  the  convenience  of  the 
owners  and  tenants  of  the  Connoly  farm,  but  it  appears  from  the 
evidence  that  the  pass  way  leading  through  these  gates  from  one 
side  of  the  track  to  the  other  was  used  by  otlTer  people,  but  there  is 
nothing  to  justify  the  conclusion  that  tliis  was   a  public  way. 

At  the  place  where  the  switch  is  located  on  the  Connoly  farm 
there  is  no  regular  station,  but  it  is  merely  used  as  a  flag  station.  It 
appears  from  the  evidence  that  there  is  no  defect  in  the  right  of 
way  fence,  but  the  north  gate  through  which  the  animals  escaped 
from  appellee's  field  is  merely  defective  in  its  latch  by  which  it  is 
fastened.  There  is  no  evidence  in  the  record  that  the  railway  com- 
pany ever  undertook  to  assume  any  control  over  these  gates,  or 
charged  itself  with  the  duty  of  keeping  them  in  repair  and  in  proper 
condition  and  closed;  and,  as  said  before,  they  were  merely  put  there 
for  the  convenience  of  the  owners  of  the  farm.  The  appellee  turned 
his  two  animals  in  his  field  on  the  east  side  of  the  tract  that  he  was 
cultivating,  and  at  night  fastened  the  north  gate  securely,  as  we  take 
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it  from  his  evidence,  with  a  wire.  Some  time  during  the  night  this 
gate  was  opened,  evidently  by  some  one  passing  through  it  who 
failed  to  properly  fasten  it  and  thereby  permitted  the  animals  to 
escape  from  the  appellee's  field  to  the  railway  track,  where  tliey 
were  killed.  They  were  run  over  some  time  during  that  night,  the 
exact  hour  is  not  definitely  shown,  but  we  take  it  from  the  evidence 
of  the  appellee  that  it  must  have  been  by  a  train  that  passed  north 
somewheres  near  daylight.  There  is  no  evidence  in  the  record  of 
any  importance  that  would  suggest  the  idea  that  those  operating  the 
train  that  killed  the  animals  saw  them  on  the  track  in  time  to  have 
stopped  the  train,  or  that  they  were  guilty  of  any  negligence  in  run- 
ning them  down. 

There  is  no  dispute  in  the  evidence  as  to  the  facts  stated.  There 
are  two  reasons  why  the  judgment  below  should  be  reversed  and 
rendered  in  favor  of  the  appellant:  First,  the  railroad  company 
rested  under  no  duty  to  keep  these  gates  closed  or  in  repair,  and  this 
branch  of  the  case  is  controlled  by  the  cases  of  Texas  &  Pac.  Sy.  v. 
Glenn,  8  Texas  Civ.  App.,  301,  and  St.  Louis  S.  W.  By.  v.  Adams, 
24  Texas  Civ.  App.,  231. 

If  the  railway  company  had  attempted  to  exercise 'any  control  over 
these  gates,  and  had  assumed  the  duty  of  keeping  them  in  repair, 
a  different  case  would  have  been  presented.  Or,  as  has  been  held,  if 
there  was  a  defect  in  the  right  of  way  fence  immediately  adjoining 
the  gate  or  the  posts  to  which  it  was  fastened  as  a  part  of  the  system 
of  fence,  and  as  a  part  of  the  fence,  which  the  railway  was  required  to 
keep  in  repair,  and  the  railway  company  had  discovered  in  repairing 
the  fence  a  defect  in  the  gate,  it  might  be  charged  with  the  duty  of 
repairing  the  same. 

Second. — ^If  it  could  be  held  that  the  railway  company  in  this  in- 
stance was  responsible  for  keeping  the  gate  closed  or  in  repair,  we 
are  clearly  of  the  opinion  that  the  failure  to  do  this  was  not  in 
this  instance  the  proximate  cause  of  the  death  of  the  animals.  There 
should  be  given  to  the  act  of  the  plaintiff  in  securely  fastening  the 
gate  on  the  night  that  the  animals  were  killed  the  same  effect  as  if 
such  act  had  been  performed  by  the  appellant.  Of  course,  no  one 
will  contend  that  the  duty  imposed  upon  the  appellant  to  keep  the 
gates  fastened  would  require  it  to  have  stationed  at  that  place  a  guard 
or  watchman  at  all  hours  of  the  night  and  day,  in  order  to  see  that 
the  gate  was  kept  properly  fastened ;  and  if  the  duty  was  imposed  upon 
the  appellant,  all  that  the  law  would  require  would  be  the  exercise 
of  ordinary  care  to  see  that  this  duty  was  performed.  If  the  railway 
company,  through  one  of  its  employes  had  securely  fastened  the  gate 
as  the  appellee  did,  on  the  night  that  the  animals  escaped,  it  would 
be  a  difficult  matter  to  say  that  this  would  not  be  the  exercise  of 
ordinary  care,  unless  some  time  during  the  night,  prior  to  the  time 
that  the  animals  escaped,  the  employes  who  were  charged  with  the 
performance  of  this  duty,  had  become  aware  that  the  gate  had  be- 
come unfastened  or  left  open.  But  there  is  nothing  of  the  kind 
shown  by  the  evidence.  The  gate  being  closed  and  securely  fastened, 
the  act  of  some  third  party  in  passing  through  during  the  night  and 
leaving  it  open  was  the  proximate  cause  of  the  animals  escaping  from 
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the  field  to  the  track;  and  there  being  no  negligence  shown  in  running 
them  down,  the  proximate  cause  of  death  would  be  the  wrongful  con- 
duct of  the  third  party  in  producing  a  condition  that  permitted  them 
to  wander  upon  the  track. 

For  the  reasons  stated,  the  judgment  below  is  reversed  and  here 
rendered  in  favor  of  appellant. 

Reversed  and  rendered. 


Mrs.  Alie  Marshall  et  al.  v.  N.  T.  Stubbs,  Executor 

Decided  December  11,  1907. 

1. — ^Ezeontor — ^Appeal — Bond. 

An  executor  who,  after  probate  of  the  will,  has  qualified,  taken  possession 
of  the  estate  and  done  acts  in  administration  of  his  trust,  may  appeal  without 
bond  from  a  judgment  of  the  District  Court  vacating  the  probate  of  the  will 
and  his  appointment. 

2. — ^Probate — Appeal  to  District  Court — Parties — Trial. 

On  appeal  to  tlie  District  Court  from  an  order  admitting  a  will  to  pro- 
bate and  issuing  letters  testementary,  the  trial  is  de  novo,  and  the  District 
Court,  on  finding  that  a  party  necessary  to  the  judgment  had  not  been  brought 
in,  should  permit  necessary  parties  to  be  introduced  there,  and  not  remand 
to  the  County  Court  to  permit  them  to  be  made  parties. 

Appeal  from  the  District  Court  of  Blanco  County.  Tried  below 
before  the  Hon.  Clarence  Martin. 

L.  Koeniger  and  Will  0.  Barber,  for  appellant. — As  the  judgment 
of  the  County  Court  appealed  from,  annulled  the  will  and  its  probate, 
thereby  effectually  destroying  Stubbs'  position  or  status  as  independent 
executor,  the  appeal  prosecuted  was  not  by  an  executor  and  the  ex- 
emption of  art.  2257  does  not  apply.*  Cox  v.  Paschal,  54  S.  W.  Rep., 
774;  Guest  v.  Guest,  48  Texas,  210;  Holman  v.  Klatt,  78  S.  W. 
Rep.,  1088;  Erlanger  v.  Danielson  (CaL),  26  Pac,  505;  Coutlet  v. 
Atchison,  T.  &  S.  F.  Ry.  (Kan.),  52  Pac,  68;  In  re  Cluff  (N.  Y.), 
11  Civ.  Proc.  Rep.,  338;  In  re  Henriques   (N.  Mex.),  21  Pac,  80. 

If  the  attempted  appeal  by  Stubbs,  without  bond^  brought  the 
case  into  the  District  Court,  then  it  could  only  proceed  to  a  trial 
de  novo,  and  could  not  set  aside  the  orders  of  the  County  Couri; 
without  a  trial  and  remand  the  cause  thereto  for  further  proceedings. 
R.  S.,  art.  2267;  Arredondo  v.  Arredondo,  25  S.  W.  Rep.,  336; 
Henry  v.  Drought,  30  S.  W.  Rep.,  584;  Elwell  v.  Convention,  76 
Texas,  515. 

The  District  Court  had  power  to  bring  in  Mrs.  Kemp  and  it  should 
have  done  so,  if  she  was  considered  a  necessary  party.  Elwell  v. 
Convention,  76  Texas,  518;  Phelps  v.  Ashton,  30  Texas,  347; 
R.  S.,  art.  2262. 

That  the  failure  to  bring  in  a  necessary  party  defendant  will  not 
make  the  judgment  void  as  between  those  who  are  parties  to  it,  see 
Stark  V.  Carroll,  66  Texas,  397;  Hollis  v.  Dashiell,  52  Texas,  187; 
Harris  v.  Lester,  80  111.,  317;  Downing  v.  Ford,  9  Dana,  391;  Lynch 
V.  Sanders,  9  Dana,  63;  Wickliffe  v.  Dorsey,  1  Dana,  462;  Board, 
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etc.,  V.   Mineral  B.  E.  Co.,  24  Wis.,  130;  Proctor  v.  Andover,  42 
N.  H.,  348;  Dwiggins  v.  Cook,  71  Ind.,  679. 

Cochran  &  Penn,  for  appellee. — ;The  County  Court  was  without 
jurisdiction  to  entertain  the  petition  of  appellants,  because  it  affirma- 
tively appeared  that  Mrs.  Nan  Kemp,  the  sole  beneficiary  under  the 
will  which  was  attacked,  was  not  made  a  party  defendant.  Revised 
Statutes,  art.  1198;  Vance  v.  Upson,  64  Texas,  270;  Sanders  v. 
Kirbie,  94  Texas,  564;  Ebell  v.  Bursinger,  70  Texas,  120;  Black  on 
Judgments,  vol.  2,  sec.  638. 

As  it  was  appellee's  duty  as  the  executor  named  in  the  will  of 
November  19,  1904,  to  propound  the  same  for  probate  within  thirty 
days  after  the  death  of  the  testator,  and  since  appellee,  in  the  discharge 
of  this  legal  duty,  did  cause  this  will  to  be  probated,  and  qualified 
as  executor,  it  was  his  duty  to  defend  his  possession  as  against  every 
improper  and  unauthorized  attack  made  upon  him.  Bevised  Statutes, 
art.  2257;  Huddleston  v.  Kempner,  87  Texas,  373;  Erwin  v.  Erwin, 
61  S.  W.  Rep.,  159;  Battle  v.  Howard,  13  Texas,  348;  Buttlar  v. 
Davis,  52  Texas,  74;  Am.  and  Eng.  Ency.  of  Law,  vol.  11,  p.  909. 

The  lack  of  jurisdiction  in  the  County  Court  to  entertain  the 
proceeding  as  filed  is  apparent  on  the  face  of  appellants'  petition,  and 
since  the  appellants  did  not  invoke  the  jurisdiction  of  the  County 
Court  by  a  proper  proceeding,  the  District  Court  'was  without  power 
to  aid  them  by  requiring  the  institution  in  that  court  for  the  first 
time  on  appeal,  of  a  proceeding  to  probate  the  former  will  in  opposi- 
tion to  the  will  of  which  they  complained. 

FISHER,  Chief  Justice. — The  appellants,  as  the  heirs  at  law  of 
W.  A.  Kemp,  deceased,  brought  this  suit  against  the  appellee,  Stubbs, 
as  executor  of  the  last  will  and  testament  of  W.  A.  Kemp,  to  set 
aside,  cancel  and  annul  a  judgment  and  decree  of  the  County  Court 
of  Blanco  County,  rendered  and  entered  on  tlie  2d  day  of  January, 
1906,  probating  the  will  in  question.  On  the  trial  of  this  case  in  the 
County  Court,  judgment  was  entered  in  accordance  with  the  prayer 
of  the  appellants.  From  that  judgment  an  appeal  was  taken  to  the 
District  Court  of  Blanco  County  by  N.  T.  Stubbs,  executor,  without 
executing  an  appeal  bond.  The  appellants  in  the  District  Court  filed 
a  motion  to  the  effect  that  the  appeal  of  Stubbs  be  dismissed  on  the 
ground  that  he  had  failed  to  execute  an  appeal  bond.  This  motion 
was  overruled  by  the  trial  court,  and  thereafter,  on  the  same  day, 
on  a  written  application  by  appellee  Stubbs,  the  trial  judge  remanded 
to  the  County  Court  of  JBlanco  County  the  controversy  for  further 
proceedings  to  be  taken  in  that  court  in  order  to  make  Mrs.  Nan  A. 
Kemp,  surviving  wife  of  the  testator,  mentioned  in  the  will  as  sole 
legatee,  a  party  to  the  cause  of  action  by  the  appellants  to  set  aside 
and  cancel  the  former  decree  probating  tlie  will. 

On  this  branch  of  the  case  the  judgment  of  the  court  states  that 
"the  court  is  of  the  opinion  that  Mrs.  Kemp  was  and  is  a  necessary 
party  as  urged  in  the  motion,  and  that  said  motion  (that  is,  the 
motion  to  remand)  should  be  sustained,  and  it  is  ordered,  adjudged 
and  decreed  by  the  court  that  for  that  reason  this  cause  be  remanded 
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to  the  County  Court  of  Blanco  County,  Texas,  and  tliat  the  order 
of  said  court  made  and  entered  at  its  July  term,  1906,  and  appealed 
from  by  Stubbs,  executor,  be  set  aside  and  held  for  naught,  and  that 
all  costs  of  bringing  this  case  to  this  court  by  this  proceeding  be  taxed 
against  the  appellants,'^  naming  them. 

The  first  question  raised  in  appellant's  brief  is  whether  or  not  the 
trial  court  erred  in  refusing  to  dismiss  the  appeal  of  Stubbs,  on  the 
ground  tliat  he  had  not  perfected  an  appeal  by  executing  an  appeal 
bond.  It  is  contended  by  the  appellants  that  the  judgment  of  the 
County  Court  setting  aside  and  vacating  the  previous  order  probating 
the  will  annulled  tlie  power  of  Stubbs  as  executor,  and  destroyed  his 
official  status.  It  appears  that  the  will,  several  months  prior  to  the 
time  that  these  appellants  brought  their  suit  to  set  aside  the  judgment 
probating  it,  had  been  regularly,  by  proper  proceeding  in  the  Probate 
Court  of  Blanco  County,  probated  and  judgment  to  that  effect  entered, 
and  Stubbs,  together  with  the  appraisers,  had  appraised  and  inventoried 
the  property  of  the  estate.  And  it  appears  from  the  application  filed 
by  him  in  the  District  Court  to  remand  that  he  had  taken  possession 
of  the  estate  and  paid  some  of  the  debts  provided  for  in  the  will,  and 
that  there  was  another  debt  still  due,  and  that  he  had,  up  to  the 
time  of  the  appeal  of  the  case  by  him  from  the  last  judgment  ren- 
dered in  the  County  Court,  exercised  all  the  functions  of  an  executor. 

The  will  by  its  terms  appoints  Stubbs  executor,  and  provides  that 
he  might  act  in  that  capacity  without  giving  bond.  It  provided  for 
tlie  making  and  return  of  an  inventory,  all  of  which  was  done  during 
the  time  that  Stubbs  was  acting  as  executor.  It  affirmatively  appears 
from  the  recitals  contained  in  the  will  that  there  are  debts,  and  Mrs. 
Nan  Kemp,  the  surviving  wife  of  the  testator,  is  mentioned  as  sole 
legatee.  There  was  no  attack  made  upon  the  original  judgment  entered 
by  the  County  Court  probating  the  will  on  the  ground  that  that  judg- 
ment was  void,  but  the  ground  upon  which  the  appellants  assailed 
it  was  because  of  a  weakened  intellect  of  the  testator  at  the  time 
of  the  execution  of  the  will,  and  because  its  execution  had  been 
procured  by  the  undue  influence  of  his  wife. 

Appellants  have  cited  us  to  some  cases  which,  it  is  contended, 
settle  the  question  that  Stubbs,  in  order  to  appeal,  should  have 
executed  a  bond,  but  these  decisions  are  distinguishable  from  this 
case  on  the  facts.  Stubbs,  in  entering  upon  his  official  duties  as 
executor,  occupied  a  trust  relation,  not  only  to  the  legatee,  but  to 
the  creditors  of  the  estate,  and  he  rested  under  the  duty  of  col- 
lecting and  preserving  the  property  for  the  purpose  of  complying 
with  the  terms  of  the  will.  He  had  no  personal  interest  in  the 
estate  and  gained  nothing  under  the  will  except  merely  the  com- 
missions or  fees  that  might  be  allowed  him  by  the  law.  Having 
possession  of  the  property  he  was  charged  with  the  duty  of  pre- 
serving it,  in  order  to  execute  the  trust,  which  right  had  been 
established  by  a  judgment  heretofore  lawfully  rendered.  His  rela- 
tionship that  arose  from  the  judgment  of  probation  was  merely 
official,  and  the  subsequent  judgment  setting  aside  the  former 
judgment  probating  the  will  did  not  terminate  his  official  duties, 
so  long  as  he  took  the  proper  steps  to  appeal  from  that  decree.     He 
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rested  under  the  duty,  in  the  interest*  of  those  creditors  that  had 
been  paid  and  whose  claims  were  recognized,  and  in  the  interest  of 
the  legatee,  to  appeal  from  that  judgment,  and  to  protect,  if  pos- 
sible, the  rights  that  they  had  acquired  by  the  former  judgment;  and 
in  the  pursuit  of  this  remedy  and  for  the  purpose  of  accomplishing 
these  objects,  we  do  not  see  how  it  can  be  said  that  he  was  merely 
acting  as  an  individual  and  not  officially.  Therefore,  we  have 
reached  the  conclusion  that  there  was  no  error  in  the  ruling  of  tlie 
trial  court  refusing  to  dismiss  the  appeal  on  motion  of  appellants 
on  the  ground  that  Stubbs  had  not  executed  an  appeal  bond. 

The  next  question  raised  in  appellant's  brief  is  to  the  effect  that 
the  trial  court  had  no  power  to  remand  the  case  to  the  County 
Court  for  the  purpose  of  having  Mrs.  Nan  Kemp  made  a  party, 
or  for  any  other  purpose.  Tlie  trial  judge  evidently  proceeded  upon 
the  idea  that  Mrs.  Kemp  was  a  necessary  party,  and  that  the  judg- 
ment rendered  by  the  County  Court  setting  aside  the  former  judg- 
ment probating  the  will,  without  her  being  made  a  party  to  the 
proceeding,  was  a  nullity  and  absolutely   void. 

Mrs.  Kemp  may  have  been  a  necessary  party,  but  it  does  not  nec- 
essarily follow  that  the  judgment  rendered  against  the  executor 
would  be  void.  Stork  v.  Carroll,  66  Texas,  397;  HoUis  v.  Dashiell, 
53  Texas,  187.  The  law  provides  that  on  appeal  to  the  District 
Court,  the  trial  shall  be  de  novo.  There  is  a  similar  provision  of 
law  with  reference  to  appeals  from  the  Justice  Court  to  the  County 
Court;  and  in  construing  the  latter  statute  it  has  been  held  that 
an  appeal  which  has  been  properly  perfected  from  a  judgment  of 
the  justice  to  the  County  Court,  which  has  not  been  dismissed  for 
some  good  reason,  does  not  merely  suspend  the  enforcement  of  the 
judgment  of  the  Justice's  Court,  but  that  judgment  is  absolutely 
destroyed  and  annulled  (Moore  v.  Jordan,  65  Texas,  395) ;  that 
the  jurisdiction  is  then  vested  in  the  court  to  which  the  case  is 
appealed  for  a  trial  de  novo,  just  as  if  it  had  originated  there, 
subject  to  certain  provisions  of  the  statute  regulating  the  question 
of  pleading  and  the  introduction   of   additional   causes   of   action. 

The  same  rules  would  apply  to  an  appeal  from  the  County  Court 
to  the  District  Court,  and  the  latter  court  would  have  no  more 
authority  to  remand  a  case  to  the  County  Court  for  a  new  trial 
than  would  the  County  Court  have  power  to  remand  to  the  Justice's 
Court  for  a  new  trial.  And  we  are  of  the  opinion  in  this  instance 
the  District  Court  should  have  retained  jurisdiction  and  proceeded 
to  try  the  case  de  novo.  It  was  in  the  power  of  that  court  to  require 
the  sole  legatee,  Mrs.  Kemp,  to  be  made  a  party  before  proceeding 
to  trial  (Stork  v.  Carroll,  supra),  and  we  are  inclined  to  agree  witli 
the  court  that  she  was  a  necessary  party  in  the  sense  that  she  should 
have  been  joined  in  order  to  make  the  judgment  complete  and 
binding  upon  all  parties  in  interest,  and  in  order  to  bring  about 
a  final  determination  of  the  controversy.  Ehomberg  v.  State,  69 
Texas,  220.  And  it  may  be  conceded  that  the  judgment  of  the  trial 
court  was  indeterminate  and  irregular  in  this  respect.  But  it  by 
no  means  follows  that  even  if  this  could  be  conceded  to  be  true, 
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that  the  judgment  as  to  Stabbs  would  be  void,  nor  can  it  be  con- 
ceded that  the  mere  fact  that  Mrs.  Kemp  does  not  appear  to  be  a 
party  on  the  record  renders  inconclusive  the  judgment  of  the 
County  Court  setting  aside  the  probation  of  the  will. 

It  may  be  true  that  she  has  estopped  herself  to  question  the 
validity  of  that  judgment  by  reason  of  the  fact  it  might  be  made 
to  appear  that  her  interest  was  there  represented  by  attorneys  em- 
ployed in  her  defense.  One  may  become  bound  by  a  judgment,  al- 
though not  formally  a  party  to  the  controversy.  This  is  illustrated 
in  the  cases  of  Powell  v.  Hickman,  6  Texas  Civ.  App.,  304;  Bomar 
V.  Building  AssX  20  Texas  Civ.  App.,  605;  Cleveland  v.  Heiden- 
heimer,  44  S.  W.  Rep.,  551;  Bomar  v.  Green,  6  Texas  Civ.  App., 
99;  2  Black  Judgments,  sees.  534,  539,  545  and  549.  But,  however, 
it  may  be  possible  that  these  decisions  would  have  no  application 
to  the  facts  of  this  case,  and  it  may  be  that  if  it  should  be  estab- 
lished that  Mrs.  Kemp  was  represented  at  the  trial  in  the  County 
Court  that  the  judgment  there  would  not  conclude  her,  for,  as 
stated  before,  a  perfected  appeal  from  that  judgment,  unless  it 
could  be  shown  in  this  case  that  she  was  a  party  to  the  appeal, 
renders  that  judgment  inoperative;  and  it  is  doubtful,  if  such  is  its 
condition,  whether  it  could  support  any  right  by  estoppel  or  other- 
wise. 

These  are  just  merely  suggestions,  because  there  is  nothing 
appearing  upon  the  face  of  the  record  showing  what,  if  any,  may 
have  been  the  connection  of  Mrs.  Kemp  with  the  judgment  of  the 
County  Court,  or  the  appeal  perfected  by  Stubbs;  and  upon  this 
branch  of  the  case  we  are  clearly  of  the  opinion  that  the  District 
Court  has  the  power,  when  a  case  is  appealed  to  that  court,  to 
have  new  parties  made,  and  may  decline  to  proceed  to  the  trial 
unless  they  are  properly  made  parties,  or  unless  he  could  reach  the 
conclusion  that  such  absent  parties  were  concluded  by  the  judgment 
rendered  in  the  County  Court,  and  were  parties  to  the  appeal. 

For  the  error  of  the  trial  court  in  remanding  the  case  and  not 
retaining  jurisdiction  for  trial  de  novo,  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


The  Waters-Pierce   Oil  Company  v.   State  op   Texas. 

No.  4212.    Decided  December  11,  1907. 

1. — ^Eeoeiver — Appeal. 

One  who  has  appealed  from  an  order  appointing  a  receiver  and  obtained 
a  review  of  the  proceedings  with  reference  thereto  is  not  entitled  to  raise 
the  same  questions  again  on  appeal  from  the  final  judgment  in  the  cause. 

S. — ^Unlawful  Combination — Ownership  of  Corporate  Stock — Charge. 

The  prohibition  in  the  Act  of  March  31,  1903  (anti-trust  law)  against 
a  combination  of  capital  etc.,  of  corporations  for  preventing  or  lessening 
competition  by  the  acquisition  by  one  corporation  of  the  stock  of  another  does 
not  render  the  corporation  whose  stock  is  so  acquired  liable-  to  the  penalties 
therein  denounced  except  on  its  participation  in  the  unlawful  act.  But  see 
charge  held  (Key,  J.  dissenting)  not  to  have  the  effect  of  imposing  such 
liability. 
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8. — Same— Harmless  Error. 

Where  one  penalty  is  imposed  by  a  verdict  and  judgment  establishing  tlie 
violations  of  several  provisions  of  the  anti-trust  law  of  1903,  error  in  the 
submission  of  the  issues  arising  on  the  alleged  commission  of  one  of  the  pro- 
hibited acts  is  not  ground  for  reversal  if  the  issue  as  to  the  other  unlawful  act 
was  properly  submitted  and  the  recovery  thereon  sustained. 

4. — Coxtstitntional  Law — ^Anti-trust  Iawi. 

The  constitutionality  and  validity  of  the  Acts  of  May  25,  1800,  and  March 
31,  1003  (the  anti -trust  laws)  sustained. 

5. — ^Anti-tmst  law — ^Limitation — Civil  and  Criminal  Actions. 

The  Acts  of  May  25,  1890,  and  March  31,  1003  (the  anti-trust  laws)  vest 
in  the  State  a  civil  right  of  action  for  the  pecuniary  penalties  prescribed 
for  violations  of  the  provisions  of  those  statutes,  to  be  prosecuted  in  the 
district  courts  and  governed  by  the  rule  that  limitation  does  not  run  against 
the  State,  and  not  affected  by  articles  218  and  210  requiring  indictments  or 
informations  for  felonies  to  be  prosecuted  within  three  years  from  the  com- 
mission of  the  offense  and  indictments  or  informations  for  misdemeanors  within 
two  years. 

6. — Same — Suit  by  State. 

If  an  exception  to  the  rule  that  limitation  does  not  run  against  the 
State  should  be  recognized  in  cases  merely  for  actions  for  debt,  not  for  the 
preservation  of  public  rights,  still  its  suits  for  penalties  under  the  anti-trust 
laws  is  to  preserve  public  rights  and  promote  public  policy,  and  would  no't 
fall  within  such  exception,  and  neither  the  two  years  nor  the  four  years 
limitation  of  civil  actions  would  apply. 

7. — Constitutional  Law — ^Labor  Organization — Discrimination. 

The  Act  of  May  27,  1800,  protecting  working  men  in  the  right  of  organ- 
ization, does  not  authorize  anything  to  be  done,  by  trades  unions  which  was 
prohibited  by  the  Act  of  May  25,  1890  (anti-trust  law)  and  creates  no  such 
discrimination  as  would  under  the  latter  act  be  unconstitutional. 

8. — ^Penalties  Under  Repealed  Law — Saving  Clause. 

The  repeal  by  the  Act  of  March  31,  1003,  of  the  Act  of  May  25,  1800, 
reducing  the  amount  of  the  penalties  ( anti -trust  laws)  but  with  a  proviso 
saving  the  right  of  the  State  to  penalties  and  forfeitures  already  incurred 
did  not  prevent  action  by  it  for  such  penalties  under  the  repealed  law. 

9.— Same. 

The  substitution  by  the  Act  of  March  31,  1003,  of  a  lower  penalty  for 
violating  its  prohibitions  than  was  imposed  for  similar  violations  by  the  Act 
of  May  25,  1800,  saving  the  State's  right  to  recover  penalties  for  things  done 
before  the  latter  Act  took  effect  left  the  original  and  not  the  reduced  penalties 
in  force  as  to  such  prior  offenses. 

10. — Same — Statutory  Oonttmotion — ^Punctuation. 

The  location  of  a  comma  in  a  proviso  saving  the  ''rights  of  the  State  of 
Texas  to  recover  penalties  or  forfeit  charters  of  domestic  corporations,  or 
prohibit  foreign  corporations  from  doing  business  in  this  State,  for  acts  com- 
mitted before  this  Act  took  effect,"  did  not  justify  the  construction  that  the 
right  to  penalties  against  domestic  corporations  only  was  preserved,  no  reason 
existing  for  such  discrimination. 

11. — ^Excessive  Fines  and  Forfeitures. 

The  Acts  of  May  25,  1800,  and  of  March  31,  1003  (the  anti-trust  laws) 
are  not  unconstitutional  as  imposing  excessive  fines  and  forfeitures  (State  v. 
Laredo  Ice  Co.,  06  Texas,  467) ;  nor  was  the  imposition  of  penalties  aggre- 
gating $1,623,000  excessive  when  its  magnitude  was  due  to  defendant's  re- 
peated and  long  continued  violations  of  the  law,  covering  a  period  of  six 
years. 
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12. — ^Anti-trust  Law — Eecovery  Sustained. 

Evidence  considered  and  held  to  show  a  violation  of  the  anti-trust  laws 
of  Texas  by  an  agreement  between  defendant  and  another  foreign  corporation, 
the  object  of  which  was  to  create  a  monopoly  and  control  the  price  of  pe- 
troleum oil  in  the  State  and  acts  done  in  the  State  in  pursuance  of  such 
agreement. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  .below 
before  the  Hon.  V.  L.  Brooks. 

Clark  &  Bolinger,  Cochran  &  Penn,  D.  W.  Odell,  and  N.  A. 
Stedman  (J.  D.  Johnson  and  N.  S.  Priest,  of  counsel),  for  ap- 
pellant.— The  anti-trust  Act  of  May  25,  18I)*J,  was  repealed  by  the 
anti-trust  Act  of  March  31,  1903.  Section  35,  article  3,  Constitu- 
tion of  Texas;  Anti-trust  law  of  May  25,  1899,  General  Laws  of 
Texas,  Twenty-sixth  Legislature,  p.  24G;  Anti-trust  law  of  March 
31,  1903,  General  Laws  of  Texas,  Twenty-eighth  Ijcgislature,  p.  119; 
Constitution  of  the  United  States,  and  section  1  of  the  Fourteenth 
Amendment  thereto. 

No  right  was  reserved  to  the  State  by  said  Act  of  March  31, 
1903,  to  recover  penalties  against  foreign  corporations  for  violations 
of  said  Act  of  May  25,  1899,  or  any  other  law  upon  said  subject. 
Act  May  25,  1899,  supra;  Act  March  31,  1903,  supra;  Collins  v. 
Warren,  63  Texas,  315;  Koberts  v.  Yarboro,  41  Texas,  452;  26 
Am.  &  Eng.  Enc.  of  Law,  p.  680;  United  States  v.  Dickson,  15 
Peters,  165.  .    ' 

This  suit,  though  civil  in  form,  is  a  prosecution  against  the  de- 
fendant to  recover  penalties  for  an  offense,  the  plaintiff's  cause  of 
action  is  criminal  in  its  character,  and  the  bar  of  limitation  of  two 
years  prescribed  by  article  219  of  the  Code  of  Criminal  Procedure 
precludes  a  recovery  by  the  plaintiff  of  any  penalties  against  the 
defendant  under  such  anti-trust  Act  of  May  25,  1899.  Article  219, 
Code  Criminal  Procedure;  Missouri,  K.  &  T.  By.  Co.  v.  State, 
100  Texas,  420;  Queen  Insurance  Co.  v.  State,  86  Texas,  250;  Stooks- 
bury  V.  Swan,  85  Texas,  663;  Clepper  v.  State,  4  Texas,  242;  1 
Bishop's  Criminal  Law,  sec.  32;  22  Cyc,  p.  186;  Wisconsin  v. 
Pelican  Insurance  Co.,  127  U.  S.,  265;  Boyd  v.  United  States,  116 
U.  S.,  616;  United  States  v.  Shapleigh,  54  Fed.  Rep.,  126;  Lees 
V.  United  States,  150  U.  S.,  480;  Commonwealth  v.  Equitable  Life 
Ass.  Soc,  38  S.  W.  Eep.,  491;  Wood  on  Limitation,  sec.  16;  Ex 
parte  Lange,  18  Wallace,  163;  Bristol  v.  Washington  County,  177 
U.  S.,  147. 

It  appears  from  the  face  of  the  plaintiff's  petition  that  the  plain- 
tiff's cause  of  action,  if  any  it  ever  had,  to  recover  penalties  under 
the  anti-trust  Act  of  May  25,  1899,  accrued  more  than  two  years 
before  the  institution  of  this  suit  and  therefore  if  the  plaintiff's 
cause  of  action  is  not  to  be  regarded  as  criminal  in  its  nature,  and 
not  governed  by  article  219  of  the  Code  of  Criminal  Procedure, 
such  cause  of  action  must  be  treated  as  civil  in  its  character,  and 
having  accrued  more  than  two  years  before  the  institution  of  this 
suit,  it  is  barred  by  the  statute  of  limitation  of  two  A^ears,  as  pre- 
scribed  in    article    3354    of    the    Revised    Civil    Statutes    of    Texas. 
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Eevised  Civil  Statutes,  art.  3354;  Buswell  on  Limitation,  sec.  97; 
Stockwell  V.  United  States,  13  Wallace,  631;  Davidson  v.  Missouri 
Pacific  By.  Co.,  3  Willson's  Cases,  p.  216;  Rockwell  v.  Ohio,  11 
Ohio,  130;  State  v.  Moore,  19  Tenn.   (Meigs),  476. 

Plaintiff's  cause  of  action,  if  not  regarded  as  criminal  in  its  nature, 
is  civil  in  its  character,  so  much  thereof  as  accrued  prior  to  the  22(i 
day  of  September,  1902,  is  barred  by  the  statute  of  limitation  of 
four  years  as  prescribed  in  article  3358  of  the  Revised  Civil  Statutes 
of  Texas.  Revised  Civil  Statutes,  art.  3358;  Boswell  v.  Robinson, 
33  N.  J.  Law,  273,  and  also  same  as  above. 

Any  violator  of  said  Act  is  guilty  of  a  felony,  and  as  to  sucli 
violator  the  period  of  limitation  for  the  commission  of  the  felony 
is  three  years  as  prescribed  by  article  218  of  the  Code  of  Criminal 
Procedure  of  the  State  of  Texas,  and  therefore  a  person  prosecuted 
by  an  action,  civil  in  form,  for  the  recovery  of  the  penalty  of  $50 
per  day  for  violating  said  Act  is,  if  no  other  period  of  limitation 
is  available  to  him,  entitled  to  the  protection  of  the  statute  of  limi- 
tation of  three  years  prescribed  by  said  article  218  of  the  Code  of 
Criminal  Procedure  by  analogy.  Pomeroy's  Equity  Jurisprudence, 
419;  Roller  v.  Holly,  176  U.  S.,  398. 

Section  2  of  the  anti-trust  Act  of  May  25,  1899,  does  not  suffi- 
ciently designate  an  offense  against  the  laws  within  the  require- 
ment of  article  3  of  the  general  provisions  of  the  Penal  Code  of  the 
State  of  Texas,  which  declares  that  no  person  shall  be  punished 
for  any  act  or  omission  unless  the  same  is  made  a  penal  offense 
and  a  penalty  is  affixed  thereto  by  the  written  law  of  this  State;  nor 
within  the  requirement  of  article  6  of  the  general  provisions  of  the 
Penal  Code  of  the  State  of  Texas,  which  prescribes  that  whenever 
it  appears  that  a  provision  of  the  penal  law  was  indefinitely  framed 
or  of  such  doubtful  construction  that  it  can  not  be  understood,  either 
from  the  langtiage  in  which  it  is  expressed  or  from  some  other 
written  law  of  the  State,  such  penal  law  shall  be  regarded  as  wholly 
inoperative;  nor  within  the  requirement  of  article  9  of  the  general 
provisions  of  the  Penal  Code  of  the  State  of  Texas,  which  prescribes 
that  no  person  shall  be  punished  for  an  offense  not  made  penal  by 
the  plain  import  of  the  words  of  the  law. 

Section  6  of  the  anti-trust  Act  of  May  25,  1899,  does  not  suffi- 
ciently define  an  offense  within  the  requirement  of  article  3  of  the 
general  provisions  of  the  Penal  Code  of  the  State  of  Texas,  which 
declares  that  no  person  shall  be  punished  for  any  act  or  omission 
unless  the  same  is  made  a  penal  offense  and  a  penalty  is  affixed 
thereto  by  the  written  law  of  this  State;  nor  does  it  sufficiently 
define  an  offense  within  the  requirement  of  article  6  of  the  general 
provisions  of  the  Penal  Code  of  the  State  of  Texas;  nor  does  it 
sufficiently  define  an  offense  within  the  requirement  of  article  9  of 
the  general  provisions  of  the  Penal  Code  of  the  State  of  Texas. 
Queen  Ins.  Co.  v.  State,  86  Texas,  250;  Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  State,  100  Texas,  420;  Louisville  &  N.  Ry.  Co.  v. 
Commonwealth,  35  S.  W.  Rep.,  129;  Tozer  v.  United  States,  52 
Fed.  Rep.,  917;  Louisville  &  N.  Ry.  Co.  v.  R.  B.  Commission  of 
Tenn.,  19  Fed.  Rep.,  679, 
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The  Acts  in  question  denied  to  defendant  the  benefit  of  that  part 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the  United 
States  which  provides  that  no  State  shall  deprive  any  person  of 
property  without  due  process  of  law.  Missouri,  K.  &  T.  Ry.  Co.  v. 
State,  100  Texas,  420;  Louisville  &  N.  Ry.  Co.  v.  Commonwealth, 
35  S.  W.  Rep.,  129;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Chicago,  166  U. 
S.,  226;  Hagar  v.  Reclamation  Dist.,  Ill  TJ.  S.,  701;  Bank  of 
Columbia  v.  Okelv,  4  Wheaton,  235;  State  v.  Loomis,  115  Missouri, 
307;  People  v.  Gillson,  109  New  York,  389. 

The  verdict  of  the  jury  in  assessing  penalties  against  the  defendant 
at  the  sum  of  $1,549,500  for  alleged  violations  of  law,  for  each  of 
the  days  between  May  31,  1900,  and  March  31,  1903,  was  so  grossly 
and  shockingly  excessive  as  to  show  passion  and  prejudice  on  the 
part  of  the  jury  against  the  defendant.  Constitution  of  Texas,  art. 
1,  sec.  13;  Penal  Code,  art.  2;  Acts  of  1903,  p.  119;  State  v.  Laredo 
Ice    Co.,   96    Texas,   467;  'Cooley's    Constitutional    Limitations,    401. 

The  action  of  the  court  in  overruling  appellant's  motion  for  a  new 
trial,  and  its  refusal  to  set  aside  the  verdict  of  the  jury,  and  in 
entering  judgment  upon  the  verdict  against  appellant,  results  in 
depriving  appellant  of  its  property  without  due  process  of  law,  in 
violation  of  section  1  of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  Cotting  v.  Kansas  City  Stock  Yards 
Co.,  183  U.  S.,  101;  Gates  v.  Hooper,  90  Texas,  563;  State  v.  Ship- 
pers Comp.  Co.,  95  Texas,  603;  Railway  Co.  v.  State,  87  S.  W. 
Rep.,  336. 

The  court  erred  in  overruling  defendant's  general  exception  to 
the  motion  or  application  of  the  State  for  the  appointment  of  a  re- 
ceiver. (Tr.,  p.  655);  Revised  Statutes,  arts.  1177,  1181,  1191  and 
1337;  Hall  v.  Jackson,  3  Texas,  305;  Nye  v.  Gribble,  70  Texas,  458; 
May  V.  Taylor,  22  Texas,  348;  Mann  v.  Falcon,  25  Texas,  276; 
Bledsoe  v.  Wills,  22  Texas,  650;  McConkey  v.  Henderson,  24  Texas, 
212;  Ex  parte  Lange,  18  Wallace,  175;  Townes'  Pleading,  pages  18 
to  20;  Bailey  on  Jurisdiction,  sec.  23;  Pomcroy  Eq.  Remedies,  sec. 
118.  That  a  proceeding  after  judgment  must  be  brought  as  a  new 
suit:  Munds  v.  Cassidey,  98  N.  C.,  658;  Thayer  v.  Hart,  24  Fed. 
Rep.,  658. 

Robert  V.  Davidson,  Attorney-General;  Jewel  P.  Lightfoot,  As- 
sistant; John  W.  Brady,  County  Attorney;  Gregory  &  Baits  and 
Allen  &  Hart,  for  appellee. — The  anti-trust  Act  of  March  31,  1903, 
expressly  preserves  all,  the  rights  of  the  State  to  recover  penalties, 
to  forfeit  charters  and  proliibit  foreign  corporations  from  doing 
business  in  the  State,  and  the  cause  of  action  asserted  in  this 
cause  is  not  affected  by  the  repeal  of  the  Act  of  1899.  Anti-trust 
law.  May  25,  1899,  General  Laws  of  Texas,  Twenty-sixth  Legisla- 
ture, p.  246,  and  amendment,  General  Laws  of  Texas,  Twenty-sixth 
Legislature,  p.  310;  Anti-trust  law  of  March  31,  1903,  General 
Laws  of  Texas,  Twenty-eighth  Legislature,  p.  119,  see.  17;  Penal 
Code,  arts.  15,  16,  17,  i8,  19  and  20;  Snyder  v.  Compton,  87  Texas, 
374. 

This  being  a  civil  suit  to  recover  statutory  penalties,  limitation  does 
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not  run  against  the  State.  Acts  Twenty-sixth  Legislature,  General 
Laws  of  1899,  pp.  246  and  310;  Acts  Twenty-eighth  Legislature, 
General  Laws,  p.  119;  Brown  v.  Sneed,  77  Texas,  471;  Mellinger  v. 
Houston,  68  Texas,  37;  Governor  v.  Albright,  21  Texas,  763;  David- 
son V.  Missouri  Pacific  Ry.  Co.,  3  Texas  App.  Civ.,  217;  State  v. 
Waters-Pierce  Oil  Company,  67  S.  W.  Kep.,  1057;  Stockwell  v. 
United  States,  13  Wallace,  531;  In  re  Rosey,  Federal  Cases,  12,066; 
United  States  v.  Colt,  Federal  Cases,  14,839;  United  States  v. 
Lyman,  Federal  Cases,  15,647;  United  States  v.  Bougher,  Federal 
Cases,  14,627;  United  States  v.  C.  B.  Church,  Federal  Cases,  14,762; 
Thompson  v.  Bassett,  5  Indiana,  535. 

The  Acts  of  1899  and  1903,  being  valid  acts,  the  court  did  not 
err  in  overruling  the  several  special  exceptions.  •  State  v.  Laredo 
Ice  Co.,  96  Texas,  461;  State  v.  Shippers'  Compress  Co.,  95  Texas, 
603;  National  Cotton  Oil  Co.  v.  The  State,  6  Texas  Court  Rep., 
510;  197  U.  S.,  115;  State  v.  Missouri,  K.  &  T.  Ry.  Co.,  91  S.  W. 
Rep.,  214. 

The  anti-trust  law  of  1903  did  not  ameliorate  the  penalty  pro- 
vided for  violations  of  the  Act  of  1899.  Wall  v.  State,  18  Texas, 
682 ;  Martin  v.  State,  24  Texas,  61 ;  Am.  &  Eng.  Ency.  of  Law,  vol.  28, 
sec.  (c),  p.  738. 

The  verdict  of  the  jury  was  amply  warranted  by  the  evidence,  was 
not  excessive  and  showed  neither  bias  nor  prejudice  on  the  part  of 
the  jury  against  the  defendant.  Texas  anti-trust  Act  of  1899;  State 
v.  LsLT^o  Ice  Company,  96  Texas,  467;  Martin  v.  Johnston,  33  S. 
W.  Rep.,  306;  13  Am.  and  Eng.  Ency.  of  Law  (2d  ed.),  60; 
Southern  Express  Company  v.  Walker,  92  Va.,  66;  15  Century 
Digest,  sees.  3304-3309;  State  v.  Rodman,  58  Minn.,  402;  27  Am. 
and  Eng.  Ency.  of  Law,  779. 

The  judgment  did  not  deprive  defendant  of  its  property  without 
due  process  of  law  in-  contravention  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States;  in  that  the 
court  proceeded  under  a  valid  law  of  the  State  of  Texas  in  accord- 
ance with  the  law,  passed  in  the  lawful  exercise  of  the  police  power 
of  the  State.  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.,  28 ;  Waters- 
Pierce  Oil  Co.  V.  State,  44  S.  W.  Rep.,  936;  National  Cotton  Oil 
Co.  V.  State,  197  U.  S.,  115;  Smiley  v.  Kansas,  196  U.   S.,  447. 

KEY,  Associate  Justice. — This  case  involves  alleged  violations 
of  the  anti-trust  laws  of  this  State,  and  as  the  charge  of  the  able 
judge  who  tried  the  case  sufficiently  states  the  nature  of  the  suit  as 
it  was  submitted  to  the  jury,  and  correctly  defines  the  provisions 
of  the  anti-trust  statutes  applicable  to  the  case,  and  states  the  issues 
that  were  decided  by  the  jury,  it  is  deemed  proper  to  set  out  the 
charge  in  full,  which  is  as  follows: 

"Gentlemen  of  the  jury:  In  this  case  the  State  of  Texas,  as 
plaintiff,  has  sued  the  Waters-Pierce  Oil  Company,  a  private  cor- 
poration chartered  under  the  laws  of  the  State  of  Missouri,  and 
doing  business  in  Texas  by  virtue  of  a  permit  issued  to  it  by  the 
State  of  Texas  on  May  31,  1900,  as  defendant,  to  cancel  said  permit 
and  to   recover   penalties   for   violations   of   the   anti-trust   laws   of 
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Texas^   which   the    State   alleges   the   defendant   has   committed    on 
each  and  every  day  from  May  31,  1900,  to  April  29,  1907. 

"The  State  alleges  that  on  or  about  January  1,  1870,  John  D. 
Rockefeller,  John  D.  Archbold,  U.  H.  Bogers,  Henry  M.  Flagler, 
and  a  number  of  other  persons  conceived  the  scheme  of  monopolizing 
and  controlling  the  business  of  refining,  transporting  and  selling 
petroleum  and  the  products  thereof  throughout  the  United  States, 
including  the  State  of  Texas,  and  that  said  persons  to  that  end  and 
for  that  purpose  entered  into  a  conspiracy  among  themselves  and 
with  other  individuals  and  corporations,  including  the  defendant 
corporation,  which  conspiracy  the  State  alleges  continued  in  force 
and  effect  from  the  date  of  its  formation  until  the  date  of  the  filing 
of  the  State's  second  amended  petition  in  this  case,  and  the  State 
further  alleges  that  in  pursuance  of  said  alleged  conspiracy  the  de- 
fendant has  done  various  acts  and  entered  into  various  agreements 
which  constitute  violations  of  the  anti-trust  laws  of  Texas. 

"The  State  further  alleges  that  the  defendant's  predecessor,  the 
Waters-Pierce  Oil  Company,  incorporated  in  1878,  on  or  about  tlie 
6th  day  of  October,  1804,  entered  into  a  contract  with  the  Eagle 
Befining  Company,  A.  W.  Clem  and  certein  other  individuals  named 
in  its  petition,  by  the  terms  of  which  defendant  acquired  the  prop- 
erty of  said  Eagle  Befining  Company,  situated  in  the  city  of  Dallas, 
Texas,  and  the  right  to  operate  its  business  under  the  name  of  the 
said  Eagle  Befining  Company.  It  further  alleges  that  the  defendant 
did,  subsequent  to  May  31,  1900,  operate  said  Eagle  Befining  Com- 
pany and  maintain  the  plant  thereof  at  Dallas,  as  an  apparently 
competing  concern  for  various  purposes  prohibited  by  the  anti-trust 
laws. 

"The  State  further  alleges  that  in  the  year  1896,  the  defendant's 
said  predecessor  bought  out  the  business  of  the  Texas  Oil  and  Gaso- 
line Company  and  of  one  Boy  Campbell,  who  were  at  that  time  doing 
business  in  the  city  of  San  Antonio,  Texas,  and  elsewhere,  and 
entered  into  contracts  and  agreements  with  the  said  Texas  Oil  and 
Gasoline  Company  and  Boy  Campbell,  whereby  said  Texas  Oil  and 
Gasoline  Company  was  thereafter  to  be  operated  under  said  name 
by  defendant  as  an  apparently  competing  concern  with  defendant 
at  San  Antonio,  in  the  sale  of  the  products  of  petroleum.  It  fur- 
ther alleges  that  said  Texas  Oil  and  Gasoline  Company  was  operated 
by  defendant  as  a  concern  apparently  competing  with  it  at  San 
Antonio  subsequent  to  May  31,  1900,  for  various  purposes  in  violation 
of  the  anti-trust  laws  of  the  State.  For  full  particulars  of  the 
State's  allegations  you  are  referred  to  its  second  amended  original 
petition. 

"The  defendant  denies  all  and  singular  the  allegations  of  the 
State,  and  in  addition  to  various  other  special  defenses,  pleads  spe- 
cially that,  if  it  has  entered  into  any  of  the  agreements  or  com- 
mitted any  of  the  acts  alleged  by  the  State,  none  of  same  constitute 
violations  of  the  anti-trust  laws  of  Texas,  because  said  agreements 
were  made  and  said  acts  done  (if  at  all)  solely  with  reference  to 
subjects  of  interstate  commerce.  For  full  particulars  of  defendant's 
allegations,  you  are  referred  to  its  third  amended  original  answer. 
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"As  the  law  of  the  case  you  are  instructed  as  follows,  viz. : 

"I. — The  burden  of  proof  rests  upon  the  State  to  establish  the 
affirmative  of  the  issues  which  will  hereafter  be  submitted  in  this 
charge  for  your  consideration  by  a  preponderance  of  the  evidence,  and 
vou  will  find  in  favor  of  the  defendant  on  each  issue  so  submitted 
for  your  consideration,  except  such  issue  or  issues,  if  any,  as  you 
find  that  the  State  has  established  by  a  preponderance  of  the  evi- 
dence, and  you  will  return  a  general  verdict  for  the  defendant, 
unless  you  find  that  the  State  has  established  by  a  preponderance 
of  the  evidence  some  combination  or  combinations  of  facts  which 
will  entitle  it  to  recover  under  the  law  as  it  is  given  you  in  charge 
by  the  court. 

"II. — The  statute  known  as  the  anti-trust  law  of  1899  was  in 
force  on  May  31,  1900,  and  thereafter  remained  continuously  in  force 
until  March  31,  1903. 

"For  the  purposes  of  this  charge  you  are  instructed  that  tliis  Act 
made  it  unlawful  for  any  corporation  transacting  or  conducting  any 
kind  of  business  in  this  State  to  enter  into,  or  become  a  party  to, 
any  agreement  or  understanding  with  any  other  corporation  or  in- 
dividual to  fix  or  regulate  the  price  in  Texas  of  any  article  of  manu- 
facture or  merchandise  or  to  control  or  limit  in  Texas  the  trade 
in  any  article  of  manufacture  or  merchandise. 

"You  are  further  instructed  that  said  statute  also  made  it  unlawful 
for  any  corporation  transacting  or  conducting  any  kind  of  business 
in  this  State  to  bring  about  or  permit  any  union  or  combination  of 
its  capital,  property,  trade  or  acts  with  the  capital,  property,  trade 
or  acts  of  any  other  person  or  corporation,  wliereby  the  price  in 
Texas  of  any  article  of  manufacture  or  merchandise  would  be  fixed, 
or  sought  to  be  fixed,  regulated  or  sought  to  be  regulated;  or  whereby 
the  price  in  Texas  of  any  article  of  manufacture  or  merchandise  would 
be  reasonably  calculated  to  be  fixed  or  regulated,  or  whereby  the  trade 
in  such  article  of  manufacture  or  merchandise  in  Texas  would  be 
sought  to  be  controlled  or  limited,  or  would  be  reasonably  calculated 
to   be   controlled   or   limited. 

"The  statute  known  as  the  anti-trust  law  of  1903,  became  eflEective 
on  March  31,  1903,  and  has  since  continued  in  force.  For  the  pur- 
poses of  this  charge  you  are  instructed  that  this  statute  defines  a 
trust  to  be  a  combination  of  capital,  skill  or  acts,  by  two  or  more 
persons,  firms,  corporations  or  associations  of  persons,  or  either  two 
or  more  of  tliem,  for  either,  any  or  all  of  the  following  purposes,  viz. : 

"1. — To  create  or  which  mav  tend  to  create  or  carrv  out  restrictions 
in  trade  or  commerce  in  Texas,  or  to  create  or  carry  out  restrictions 
in  the  free  pursuit  in  Texas  of  any  business  authorized  or  permitted 
by  the  laws  of  this  State. 

"2. — To  fix,  maintain  or  increase  the  price  of  merchandise  in 
Texas. 

"3. — To  prevent  or  lessen  competition  in  Texas  in  the  sale  of 
merchandise. 

"4. — To  abstain  from  engaging  in  business  or  in  the  sale  of  mer- 
chandise in  Texas,  or  any  portion  tliereof. 

"Said  statute  of  1903  further  defines  a  monopoly  to  be  a  combi- 
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nation  or  consolidation  of  two  or  more  corporations  when*  efifected 
in  any  of  the  following  methods,  viz.: 

"1. — ^When  the  direction  of  the  affairs  of  two  or  more  corporations 
is  in  any  manner  brought  under  the  same  management  or  control 
for  the  purpose  of  producing,  or  where  such  common  management 
or    control    tends    to    create,    a    trust    as    above    defined. 

"2. — When  any  corporation  acquires  the  shares  or  certificates  of 
stock,  franchise  or  other  rights,  or  the  physical  properties  or  any 
part  thereof  of  any  other  corporation  for  the  purpose  of  preventing 
or  lessening,  or  where  the  effect  of  such  acquisition  tends  to  affect  or 
lessen  competition,  whether  such  acquisition  is  accomplished  directly 
or  through  tlie  instrumentality  of  trustees  or  otherwise. 

"III. — Oil,  all  other  products  of  petroleum,  and  goods,  wfires  or 
merchandise  of  any  character  which  the  defendant  or  its  agents  may 
have  purchased  or  acquired  in  any  manner  outside  of  the  State  of 
Texas  and  caused  to  be  transported  to  its  agents  or  others  within 
the  State,  are  the  subjects  of  interstate  commerce  when  they  enter 
tliis  State,  and  so  remain  until  such  commodities  are  removed  from 
the  original  tanks,  vessels  or  other  packages  in  which  they  are  im- 
ported into  the  State  and  become  mixed  with  the  common  mass  of 
property  of  similar  character  in  J;his  State.  The  anti-trust  laws  of 
Texas  have  no  reference  to  agreements  or  pools  or  arrangements  of 
any  character  concerning  subjects  of  interstate  commerce,  and  no 
agreement,  pool  or  other  arrangement,  if  any,  which  the  defendant 
may  have  entered  into  with  reference  to  the  sale  of  any  subject  of 
interstate  commerce  can  be  considered  by  you  as  violating  any  anti- 
trust law  of  Texas.  But  neither  oil  purchased  by  the  defendant 
from  the  Corsicana  Refinery  or  elsewhere  in  Texas,  nor  other  mer- 
chandise purchased  by  defendant  at  points  in  Texas,  nor  such  oil 
or  other  merchandise  purchased  by  defendant  at  points  outside  the 
State  and  transported  into  the  State  and  removed  from  the  original 
packages  or  vessels  in  which  it  was  brought  into  the  State  and 
mingled  with  other  property  of  similar  character  in  the  State,  is 
the  subject  of  interstate  commerce,  but  on  the  contrary  is  the  sub- 
ject of  local  commerce,  and  any  agreement  or  pool  or  arrangement 
entered  into  by  defendant  with  reference  to  such  property  or  the  sale 
thereof,  if  any  such  sale  there  were,  would  be  unlawful,  if  in  vio- 
lation of  the  anti-trust  laws  of  this  State. 

"IV. — A  corporation  such  as  defendant  can  only  act  through  its 
agents  and  servants,  but  such  a  corporation  is  not  liable  for  all  of 
the  acts  of  its  agents  or  servants.  It  is  liable,  however,  for  the  acts 
done  in  the  scope  of  their  employment  and  agency,  and  is  also  liable 
for  the  acts  of  its  agents  which  it  has  authorized  such  agents  to 
perform,  and  it  is  also  liable  for  the  unauthorized  acts  of  its  agents, 
if  any,  which  have  been  knowingly  acquiesced  in  or  ratified  by  the 
governing  body  of  said  corporation. 

"V. — Much  evidence  has  been  introduced  before  you  relating  to 
the  doings  and  agreements  of  the  agents  of  corporations  other  than 
defendant,  and  to  the  doings  and  agreements  of  defendant's  prede- 
cessor's agents  prior  to  June  1,  1900,  and  to  the  doings  and  agree- 
ments of  defendant's  agents,  and  the  agents  of  other  corporations, 
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outside  the  State  of  Texas^  and  to  the  doings  and  agreements  of 
individuals  both  prior  and  subsequent  to  June  1,  1900,  and  both 
outside  and  within  the  State  of  Texas.  None  of  this  evidence  is 
competent  or  can  be  considered  by  you  against  the  defendant,  ex- 
cept within  the  limitations  and  for  the  purposes  hereinafter  stated, 
viz.: 

"If  you  find  from  a  preponderance  of  the  other  evidence  in  the 
case,  independent  of  all  declarations  or  statements  made  by  any  per- 
son or  persons,  except  their  evidence  given  while  testifying  by  depo- 
sition or  personally  as  witnesses  on  the  trial  of  this  case,  that  on 
June  1,  1900,  there  was  formed  or  existed  an  agreement  between 
the  governing  officers  of  defendant  and  the  governing  oflBcers  of  any 
of  the  other  corporations  alleged  in  the  State's  petition  to  be  co- 
conspirators vrith  defendant  relating  to  the  management  of  defend- 
ant's business,  or  between  the  governing  officers  of  defendant  and 
any  of  the  individuals  alleged  in  the  State's  petition  to  be  co- 
conspirators with  defendant  relating  to  the  management  of  de- 
fendant's business,  then  you  may  consider  for  what,  if  anything, 
you  think  it  worth,  such  acts  or  declarations  of  all  the  parties  to 
said  agreement,  if  any,  and  such  acts  and  declarations  of  their 
authorized  agents,  if  any,  as  were  done  or  made,  as  the  case  may 
be,  during  the  existence  of  said  agreement,  if  any,  and  in  further- 
ance of  its  execution,  for  the  purpose  of  determining  the  character 
of  said  agreement,  and  whether  or  not  it  contemplated  a  violation 
by  defendant  of  the  anti-trust  laws  of  Texas. 

'TTou  may  further  consider  for  what,  if  anything,  you  think  it 
worth  as  tending  to  show  or  explain  the  course  of  defendant's  deal- 
ing in  Texas,  said  evidence,  if  any,  of  what  it  did  through  its  duly 
appointed  and  authorized  agents,  if  any,  outside  the   State. 

"None  of  said  evidence  can  be  considered  by  you  against  the 
defendant  for  any  other  purpose  whatsoever,  and  none  of  it  can  be 
so  considered  by  you  against  the  defendant  for  said  purposes,  ex- 
cept such  of  it,  if  any,  as  you  think  proper  to  be  considered  when 
tested  by  the  rules  above  stated  relating  to  its  competency. 

"VI. — No  agreement  made  by  the  defendant  outside  the  State  of 
Texas,  to  violate  the  anti-trust  laws  of  Texas,  if  any  such  there 
were,  can  be  made  the  basis  for  forfeiting  its  permit  to  do  business 
in  Texas,  or  for  imposing  penalties  upon  it,  unless  such  agreement 
was  executed  or  attempted  to  be  executed  in  Texas  by  the  duly 
authorized  agents  of  defendant;  but  inasmuch  as  the  undisputed 
evidence  in  the  case  shows  that  the  defendant  has  continuously 
maintained  its  agents  in  this  State  and  prosecuted  its  business  therein 
since  May  31,  1900,  you  will  be  authorized  to  convict  it  of  violating 
the  anti-trust  laws  of  Texas,  if  you  find  from  a  preponderance  of  the 
evidence  in  favor  of  the  State  on  the  issues  submitted  for  your  con- 
sideration in  paragraphs  VII,  VIII,  IX,  X  or  XI  of  this  charge. 

"VII. — If  you  find  from  a  preponderance  of  the  evidence  that 
the  defendant  company,  acting  through  its  duly  appointed  and  au- 
thorized agents,  entered  into  or  became  a  party  to  an  agreement  or 
understanding  with  the  Standard  Oil  Company  of  New  Jersey,  on 
June  1,  1900^  to  fix  or  regulate  the  price  in  Texas  of  oil  refined  from 
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petroleum,  and  if  you  further  find  from  a  preponderance  of  the 
evidence  that  the  defendant  company  remained  or  continued  to  be  a 
party  to  said  agreement  or  understanding,  if  any,  and  persisted  in 
carrying  same  out  in  Texas,  if  any,  through  its  duly  authorized 
agents  on  June  1,  1900,  or  on  any  other  date  or  dates  subsequent 
to  June  1,  1900,  and  prior  to  March  31,  1903,  and  if  you  further 
find  from  a  preponderance  of  the  evidence  that  the  oil  with  refer- 
ence to  which  said  agreement  or  understanding,  if  any,  was  so  made 
and  carried  out,  was  the  subject  of  local  as  distinguished  from 
interstate  commerce,  you  will  return  a  verdict  for  the  State  and 
say  by  your  verdict,  we,  the  jury,  find  for  the  State  on  the  issues 
submitted  for  our  consideration  in  paragraph  seven  of  the  court's 
charge.  You  are  instructed  in  this  connection  that  if  you  find  in 
favor  of  the  State  on  the  issue  above  submitted  for  your  considera- 
tion in  this  paragraph  of  the  charge,  each  day  embraced  between 
May  31,  1900,  and  March  31,  1903,  during  which  the  defendant 
remained  a  party  to  the  agreement  or  understanding  herein  men- 
tioned, if  there  were  any  such  agreement  or  understanding,  and 
if  it  remained  a  party  to  same  on  any  of  said  days,  would  constitute 
a  separate  and  distinct  violation  of  the  anti-trust  laws  of  Texas. 

"If  you  do  not  find  from  a  preponderance  of  the  evidence  that 
the  defendant  was  on  June  1,  1900,  or  on  some  date  subsequent 
thereto  and  prior  to  March  31,  1903,  through  the  action  of  its  duly 
appointed  and  authorized  agents,  a  party  to  an  agreement  or  under- 
standing with  the  Standard  Oil  Company  of  New  Jersey  to  fix  or 
regulate  the  price  in  Texas  of  oil  refined  from  petroleum,  and 
if  you  do  not  further  find  from  a  preponderance  of  the  evidence 
that  the  oil  with  reference  to  which  defendant  entered  into  said 
agreement  or  understanding,  if  any  such  there  were,  was  the  sul)- 
ject  of  local,  as  distinguished  from  interstate,  commerce,  you  will 
say  by  your  verdict,  we,  the  jury,  find  for  the  defendant  on  tlie 
issues  submitted  for  our  consideration  in  paragraph  seven  of  the 
court's  charge. 

**VIII. — If  you  find  from  a  preponderance  of  the  evidence  that 
on,  June  1,  1900,  or  on  any  date  subsequent  thereto  and  prior  to 
March  31,  1903,  the  defendant  acting  through  its  duly  appointed 
and  authorized  agents,  had  brought  about  or  permitted  any  com- 
bination or  union  of  its  capital  with  the  capital  of  the  Standard 
Oil  Company  of  New  Jersey,  whereby  the  price  in  Texas  of  oil  re- 
fined from  petroleum,  other  than  oil  which  was  the  subject  of 
interstate  as  distinguished  from  local  commerce,  was  sought  to  be 
fixed  or  regulated,  or  whereby  the  price  in  Texas  of  such  oil  would 
be  reasonably  calculated  to  be  fixed  or  regulated  (or  whereby  the 
trade  in  such  oil  in  Texas  was  sought  to  be  controlled  or  limited), 
you  will  return  a  verdict  for  the  State  and  say  by  your  verdict, 
we,  the  jury,  find  for  the  State  on  the  issues  submitted  for  our 
consideration  in  paragraph  eight  of  the  court's  charge.  In  this 
connection  you  are  instructed  that  if  the  defendant  became  a  party 
to  a  pool  of  the  character  mentioned  in  this  paragraph  of  the  charge, 
each  day  between  May  31,  1900,  and  March  31,  1903,  that  it  re- 
mained a  party  to  such  pool,  if  there  were  any  such  days,  would 
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constitute  a  separate  violation  of  the  anti-trust  laws  of  Texas.  If 
you  do  not  find  from  a  preponderance  of  the  evidence  that  on  June  1, 
1900^  or  that  on  some  date  subsequent  thereto  and  prior  to  March 
31,  1903,  the  defendant  acting  through  its  duly  appointed  and  au- 
thorized agents  had  brought  about  or  permitted  a  combination  or  union 
of  its  capital  with  the  capital  of  the  Standard  Oil  Company  of  New 
Jersey,  and  if  you  do  not  further  find  from  a  preponderance  of  the 
evidence  that  by  said  combination  or  union,  if  such  there  were,  the 
price  in  Texas  of  oil  refined  from  petroleum,  other  than  oil  which 
was  the  subject  of  interstate  as  distinguished  from  local  commerce, 
was  sought  to  be  fixed  or  regulated,  or  that  thereby  the  price  in 
Texas  of  such  oil  was  reasonably  calculated  to  be  fixed  or  regulated, 
or  that  thereby  the  trade  in  such  oil  in  Texas  was  sought  to  be 
controlled  or  limited,  you  will  say  by  your  verdict,  we,  the  jury, 
find  for  the  defendant  on  the  issues  submitted  for  our  consideration 
in  paragraph  eight  of  the  court's  charge. 

*'IX. — If  you  find  from  a  preponderance  of  the  evidence  that  the 
defendant,  acting  through  its  duly  appointed  and  authorized  agents, 
entered  into  a  combination  of  its  capital  with  the  capital  of  the 
Standard  Oil  Company  of  New  Jersey  for  the  purpose  of  creating 
in  Texas,  or  which  tended  to  create  in  Texas,  or  carry  out  in 
Texas,  restrictions  in  the  free  pursuit  in  this  State  of  the  business 
of  selling  oil  refined  from  petroleum,  other  than  oil  which  was  the 
subject  of  interstate  as  distinguished  from  local  commerce,  or  to 
fix,  maintain  or  increase  the  price  of  such  oil  in  Texas,  or  to  prevent 
or  lessen  competition  in  Texas  in  the  sale  of  such  oil,  and  that  the 
defendant  remained  or  was  a  party  to  and  acted  under  such  com- 
bination, if  such  there  were  on  March  31,  1903,  or  any  date  subse- 
quent thereto  and  prior  to  April  29,  1907,  you  will  return  a  verdict 
for  the  State  and  say  by  your  verdict,  we,  the  jury,  find  for  the 
State  on  the  issues  submitted  for  our  consideration  in  paragraph 
nine  of  the  court's  charge.  In  this  connection  you  are  instructed 
that  if  the  defendant  became  a  party  to  a  trust  of  the  character 
mentioned  in  this  paragraph  of  the  charge,  each  day  between  March 
30,  1903,  and  April  29,  1907,  that  it  remained  a  party  to  and  acted 
under  such  trust,  if  there  were  any  such  days,  would  constitute  a 
separate  violation  of  the  anti-trust  laws  of  Texas. 

"If  you  do  not  find  from  a  preponderance  of  the  evidence  that 
the  defendant,  acting  through  its  duly  appointed  and  authorized 
agents,  entered  into  a  combination  of  its  capital  with  tiie  capital  of 
the  Standard  Oil  Company  of  New  Jersey,  for  the  purpose  of  creat- 
ing in  Texas,  or  which  tended  to  create  or  carry  out  in  Texas  re- 
strictions in  the  free  pursuit  in  this  State  of  the  business  of  selling 
said  character  and  kind  of  oil,  or  to  fix,  maintain  or  increase  the 
price  of  such  oil  in  Texas,  or  to  prevent  or  lessen  competition  in 
Texas,  in  the  sale  of  such  oil,  and  that  the  defendant  remained  or 
was  a  party  to,  and  acted  under,  such  combination,  if  such  there 
were  subsequent  to  March  30,  1903,  and  prior  to  April  30,  1007, 
you  will  say  by  your  verdict,  we,  tlie  jury,  find  for  the  defendant 
on  the  issues  submitted  for  our  consideration  in  paragraph  nine  of 
the  court's  charge. 
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"X. — If  you  find  from  a  preponderance  of  the  evidence  that  the 
direction  of  the  affairs  of  the  defendant  corporation  and  the  affairs 
of  the  Standard  Oil  Company  of  New  Jersey  were  under  the  same 
management  or  control  on  March  31,  1903,  or  on  any  date  subsequent 
thereto  and  prior  to  April  29,  1907,  and  that  they  were  placed  under 
such  common  management  or  control,  if  any,  by  their  respectively 
authorized  officers,  under  such  circumstances,  that  such  common 
management  or  control,  if  such  there  were,  created  or  tended  to 
create  or  carry  out  restrictions  in  the  sale  in  Texas  of  oil  of  the 
kind  and  character  mentioned  in  the  last  preceding  paragraph  of 
this  charge,  or  to  fix,  maintain  or  increase  the  price  in  Texas  of  such 
oil,  or  to  prevent  or  lessen  in  Texas  the  competition  in  the  sale  of 
such  oil,  you  will  return  a  verdict  for  the  State  and  say  by  your 
verdict,  we,  the  jury,  find  for  the  State  on  the  issues  submitted 
for  our  consideration  in  paragraph  ten  of  the  court's  charge.  In 
this  connection  you  are  instructed  that  if  the  defendant  entered  into 
a  monopoly  of  the  character  mentioned  in  this  paragraph  of  the 
charge,  each  day  between  March  30,  1903,  and  April  29,  1907,  that 
it  remained  a  party  to  such  monopoly,  if  there  were  any  such  days, 
constituted  a  separate  violation  of  the   anti-trust  laws   of  Texas. 

"If  you  do  not  find  from  a  preponderance  of  the  evidence  that 
the  direction  of  the  affairs  of  the  defendant  corporation  and  the 
affairs  of  the  Standard  Oil  Company  of  New  Jersey  were  under  the 
same  management  or  control  on  March  31,  1903,  or  on  some  date 
subsequent  thereto  and  prior  to  April  29,  1907,  and  that  they  were 
brought  under  such  common  management  or  control,  if  any,  by  tlieir 
respectively  authorized  officers  under  such  circumstances  that  such 
common  management  or  control,  if  such  there  were,  created  or 
tended  to  create  or  carry  out  restrictions  in  the  sale  in  Texas  of 
such  oil,  or  fix,  maintain  or  increase  the  price  in  Texas  of  sucli 
oil,  or  to  prevent  or  lessen  in  Texas  the  competition  in  the  sale  of 
such  oil,  you  will  say  by  your  verdict,  we,  the  jury,  find  for  the 
defendant  on  the  issues  submitted  for  our  consideration  in  para- 
graph ten  of  the  court's  charge. 

"XI. — If  you  find  from  a  preponderance  of  the  evidence  that  the 
Standard  OU  Company  of  New  Jersey  had  on  March  31,  1903,  or 
on  any  date  subsequent  thereto  and  prior  to  April  29,  1907,  ac- 
quired a  majority  of  the  capital  stock  of  the  defendant  corporation 
and  thereby  effected  a  combination  of  said  two  corporations,  and  if 
you  further  find  from  a  preponderance  of  the  evidence  that  said 
stock  was  acquired  and  combination  effected,  if  any,  with  the  pur- 
pose and  intention  on  part  of  the  managing  officers  and  directors  of 
said  Standard  Oil  Company  of  New  Jersey  of  preventing  or  les- 
sening the  competition  in  the  sale  in  Texas  of  the  character  and 
kind  of  oil  above  mentioned,  or  that  the  effect  of  said  combination, 
if  such  there  were,  tended  to  affect  or  lessen  the  competition  in  the 
sale  in  Texas  of  said  oil,  you  will  return  a  verdict  for  the  State 
and  say  by  your  verdict,  we,  the  jury,  find  for  the  State  on  the  issues 
submitted  for  our  consideration  in  paragraph  eleven  of  the  court's 
charge.  In  this  connection  you  are  instructed  that  if  the  defendant 
entered  into  a  monopoly  of  the  character  mentioned  in  this  para- 
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graph  of  the  charge,  each  day  between  March  30,  1903,  and  April 
29,  1907,  that  it  remained  a  party  to  Buch  monopoly,  if  there  were 
any  such  days,  eonstituteid  a  separate  violation  of  the  anti-trust  laws 
of  Texas. 

'^f  yon  do  not  find  from  a  preponderance  of  the  evidence  that 
the  Standard  Oil  Company  of  New  Jersey  had  on  March  31,  1903, 
or  on  some  date  subsequent  thereto  and  prior  to  April  29,  1907, 
acquired  a  majority  of  the  capital  stock  of  the  defendant  corporation, 
and  if  you  do  not  further  find  from  a  preponderance  of  the  evi- 
dence that  said  stock  was  acquired  and  combination  effected,  if  it 
were  at  all,  with  the  purpose  and  intention  on  the  part  of  the  man- 
aging officers  and  directors  of  said  Standard  Oil  Company  of  New 
Jersey  of  preventing  or  lessening  the  competition  in  the  sale  in 
Texas  of  said  character  and  kind  of  oil,  or  that  the  effect  of  said 
combination,  if  such  there  were,  tended  to  affect  or  lessen  the  com- 
petition in  the  sale  in  Texas  of  said  oil,  you  will  say  by  your  verdict, 
we,  the  jury,  find  in  defendant's  favor  on  the  issues  submitted  for 
our  consideration  in  paragraph  eleven  of  the  court's  charge. 

"XII. — ^The  evidence  introduced  before  you  does  not  show  with 
sufficient  definiteness  that  the  defendant  has,  since  May  31,  1900, 
acted  under  or  persisted  in  the  performance  of  either  the  contract 
with  Clem  and  the  Eagle  Befining  Company  and  others,  or  the 
contract  with  Boy  Campbell  and  the  Texas  Oil  and  Gasoline  Com- 
pany, in  such  a  manner  as  to  violate  the  anti-trust  laws  of  1899 
or  1903.  You  are,  therefore,  instructed  to  find  in  defendant's  favor 
on  the  issues  pleaded  by  the  State  with  reference  to  said  contracts. 

"XIII. — Evidence  has  been  introduced  before  you  tending  to  show 
that  the  defendant  has  given  rebates  and  discounts  in  the  course 
of  its  dealings;  evidence  has  also  been  introduced  before  you  tending 
to  show  that  defendant  has  made  contracts  and  entered  into  under- 
standings other  than  those  which  have  been  submitted  for  your 
consideration  in  paragraphs  seven  to  eleven,  inclusive,  of  this 
charge.  Evidence  has  also  been  introduced  before  you  tending  to 
show  the  general  course  of  dealings  of  defendant  in  Texas  and  else- 
where, including  some  of  its  business  methods  in  meeting  competition. 
You  are  instructed  that  none  of  this  evidence  shows  or  tends  to 
show  any  violation  of  the  anti-trust  laws  of  Texas,  unless  it  tends  in 
some  degree  to  establish  some  one  or  more  of  the  issues  submitted 
for  your  consideration  in  the  last  above  mentioned  paragraphs  of 
this  charge;  and  you  are  therefore  instructed  to  acquit  the  defendant 
and  return  a  general  verdict  for  it,  notwithstanding  any  and  all 
of  said  evidence,  unless  you  find  in  favor  of  the  State  on  the  issues 
submitted  for  your  consideration  in  some  one  or  more  of  said  para- 
graphs of  the  charge. 

"XIV. — ^If  you  convict  the  defendant  under  the  foregoing  instruc- 
tions of  any  violation  or  violations  of  the  anti-trust  law  of  1899, 
you  will  specify  in  your  verdict  the  date  or  days  for  which  it  is 
convicted  of  having  violated  said  law,  and  will  further  specify  in 
your  verdict  that  for  said  violation  or  violations,  if  any  you  find, 
that  its  permit  to  do  business  in  Texas  shall  be  forfeited,  and  the 
amount  of  money  which  shall   be   adjudged   against  it   as  penalties 
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for  said  violations,  if  any.  In  fixing  the  penalties,  if  any,  which 
you  assess  against  the  defendant  for  any  violations  of  which  you 
may  convict  it,  of  the  anti-trust  law  of  1899,  you  will  fix  same  at 
not  less  than  two  hundred  dollars,  or  more  than  five  hundred  dollars 
per  day  for  each  day  you  find  it  has  so  violated  the  law.  If  you 
convict  the  defendant  of  any  violations  of  the  anti-trust  law  of 
1903,  you  will  specify  in  your  verdict  the  date  or  days  for  which  it 
is  so  convicted  and  further  specify  therein'  that  as  a  result  of  said 
conviction,  its  permit  to  do  business  in  Texas  shall  be  forfeited, 
and  the  sum  of  money  that  shall  be  adjudged  against  it  as  a  pen- 
alty for  sucli  violation,  fixing  said  sum  at  fifty  dollars  per  day  for 
each  and  every  day  that  you  convict  it  of  having  violated  said  law. 

"XV. — ^In  order  to  aid  you  in  preparing  your  verdict  in  proper 
form,  when  you  have  reached  same,  the  following  forms  of  verdicts 
are  submitted  for  your  consideration: 

"1. — If  you  find  in  favor  of  the  State  on  all  of  the  issues  sub- 
mitted to  you  and  for  the  entire  time  for  which  penalties  are  claimed 
by  the  State  against  the  defendant  in  its  petition,  you  will  say:  *We, 
the  jury,  find  for  the  plaintiff  against  the  defendant  on  each  of  the 
issues  submitted  to  us  for  each  of  the  days  between  May  31,  1900, 
and  March  31,  1903,  being  1033  days,  and  for  the  penalties  at 
Dollars;  and  we  find  for  the  plaintiff  against  the  defend- 
ant on  each  of  the  issues  submitted  for  each  of  the  days  between 
April  1,  1903,  and  April  29,  1907,  being  fourteen  hundred  and 
eighty-eight  days,  and  fix  the  penalties  at  Seventy-four  Thousand 
Four  Hundred  Dollars.  We  further  find  that  the  permit  of  the 
defendant  to  do  business  in  the  State  of  Texas  should  be  caneeled. 
We  find  for  the  defendant  upon  all  the  issues  made  by  the  pleadings 
and  not  submitted  in  the  charge  of  the  court.' 

"2. — If  you  find  in  favor  of  the  State  on  some  of  the  issues  sub- 
mitted for  your  consideration,  relating  to  the  alleged  violation  of 
the  anti-trust  law  of  1899,  and  in  favor  of  the  State  with  reference 
to  some  of  the  alleged  violations  of  the  anti-trust  law  of  1903,  you 
may  use  the  following  form  of  verdict: 

^'We,  the  jury,  find  in  favor  of  the  State  on  the  issues  submitted 
for  our  consideration  in  the  following  paragraphs  of  the  court's 
charge  . 

"We  further  find  that  the  defendant  violated  the  anti-trust  laws 
of  Texas  on  the  following  days  embraced  between  May  31,  1900,  and 
March  31,  1903  . 

"We  further  find  that  on  account  of  said  violations,  the  permit 
of  the  defendant  to  do  business  in  Texas  should  be  forfeited,   and 

that  penalties  should  be  imposed  upon  it  in  the  amount  of  

Dollars.  We  further  find  that  the  defendant  violated  the  anti-trust 
laws  of  1903,  on  the  following  days  embraced  between  the  30th  day 
of  March,  1903,  and  the  29th  day  of  April,  1907  . 

"We  further  find  that  on  account  of  said  violations  the  permit 
of  the  defendant  to   do  business  in  Texas  should  be  forfeited,  and 

that  penalties  should  be  imposed  upon  it  in  the  amount  of  

Dollars.  On  all  other  issues  raised  by  the  pleadings,  we  find  in 
favor  of  the  defendant. 
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"3. — If  you  find  in  favor  of  the  State  with  reference  to  some  or 
all  of  the  alleged  violations  of  the  anti-trust  law  of  1899,  submitted 
for  your  consideration,  and  if  you  find  in  favor  of  the  defendant 
on  other  of  said  alleged  violations,  and  if  you  find  in  favor  of  the 
defendant  on  the  issue  of  all  of  the  alleged  violations  of  the  anti- 
trust law  of  1903,  you  may  use  the  following  form  of  verdict: 

^'We,  the  jury  find  in  favor  of  the  State  on  the  issues  submitted 
for  our  consideration  in  the  following  paragraph  of  the  court's  charge 
.  We  further  find  that  the  defendant  has  violated  the  anti- 
trust laws  of  Texas  on  each  of  the  following  days  embraced  between 

May  31,  1900,  and  March  31,  1903  ;  we  further  find  that 

because  of  said  violations  the  permit  of  the  defendant  to  do  business 
in  Texas  should  be  forfeited  and  penalties  should  be  imposed  upon 

it  in  the  amount  of Dollars.    We  further  find  in  defendant's 

favor  on  all  alleged  violations  of  the  anti-trust  laws  of  1903,  and  on 
all  other  issues  made  by  the  pleadings. 

"If  you  find  in  defendant's  favor  on  all  issues  submitted  for 
your  consideration  relating  to  its  alleged  violation  of  the  anti-trust 
laws  of  1899,  but  find  in  favor  of  the  State  on  all  or  some  of  the 
issues  relating  to  defendant's  alleged  violation  of  the  anti-trust  law 
of  1903,  you  may  use  the  following  form  of  verdict:  '*We,  the  jury, 
find  in  defendant's  favor  on  all  issues  submitted  for  our  considera- 
tion relating  to  its  alleged  violation  of  the  anti-trust  laws  of  1899, 
but  find  in  favor  of  the  State  under  the  following  paragraphs  of  the 

court's  charge:  ,  for  alleged   violations   of  the   anti-trust 

laws  of  1903.     We  further  find  that  the  defendant  has  violated  said 
anti-trust    laws    on    each    of    the    following    days    embraced    between 

March  30,  1903,  and  April  29,  1907,  ^ .     We  further  find 

that  on  account  of  said  violations  the  permit  of  the  defendant  to  do 
business  in  Texas  should  be  forfeited,  and  that  penalties  should  be 

imposed  upon  it  in  the  sum  of  Dollars. 

"5. — If  you  desire  to  return  a  general  verdict  for  defendant  you 
may  use  the  following  form  of  verdict:  We,  the  jury,  find  for  the 
defendant. 

"XVI. — You  are  the  exclusive  judges  of  the  facts  proved,  of  tlie 
credibility  of  the  witnesses,  and  of  the  weight  to  be  given  to  their 
testimony;  but  you  are  bound  to  take  the  law  as  it  is  given  you  in 
charge  by  the  court,  and  to  be  governed  thereby  in  arriving  at  your 
verdict." 

All  requested  instructions  were  refused.  The  verdict  of  the  jury 
reads  as  follows: 

**We  the  jury,  find  for  the  plaintiff  against  the  defendant  on  each 
of  the  issues  submitted  to  us  for  each  of  the  days  between  May  31, 
1900,  and  March  31,  1903,  being  1033  days,  and  for  penalties 
1,549,500.00  dollars. 

"And  we  find  for  the  plaintiff  against  the  defendant  on  each  of 
the  issues  submitted  for  each  of  the  days  between  April  1,  1903,  and 
April  29,  1907,  being  fourteen  hundred  and  eighty-eight  days,   and 
fix  the  penalties  at  seventy-four  thousand  four  hundred  dollars. 
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^^e  further  find  that  the  permit  of  the  defendant  to  do  business 
in  the  State  of  Texas  should  be  canceled. 

^^e  find  for  the  defendant  upon  all  issues  made  by  the  pleadings 
and  not  submitted  in  the  charge  of  the  court.'' 

The  court  rendered  judgment  for  the  State  in  accordance  with 
the  Terdict  for  $1^623^900,  and  a  cancellation  of  the  defendant's 
permit  to  do  business  in  this  State.  The  defendant  has  appealed 
and  presents  the  case  in  this  Court  on  one  hundred  and  twenty-nine 
assignments  of  error. 

There  is  evidence  in  the  record  which  supports  the  findings  of  the 
jury^  and  we  find  the  facts  to  be  as  found  by  the  verdict. 

Optnion. — 1. — ^Assisted  by  elaborate  briefs  and  arguments  submit- 
ted by  able  counsel  on  both  sides^  this  court  has  given  to  this  im- 
portant case  earnest  and  careful  consideration.  The  volume  of  busi- 
ness on  our  docket  and  the  great  number  of  questions  presented  pre- 
clude extended  consideration  in  this  opinion  of  many  of  the  ques- 
tions raised  in  appellant's  brief.  We  therefore  announce,  in  general 
terms,  our  conclusion  to  the  effect  that  it  is  not  shown  that  error 
was  committed  in  overruling  appellant's  application  for  a  change  of 
venue,  in  various  rulings  upon  exceptions  to  pleadings,  and  as  to 
admissibility  of  testimony. 

A  majority  of  the  court  also  hold  that  no  positive  error  has  been 
assigned  upon  the  charge  of  the  court.  The  writer  of  this  opinion 
is  of  a  different  view  concerning  the  11th  section  of  the  charge, 
and  concurs  with  counsel  for  appellant  in  their  contention  that  it 
was  calculated  to  mislead  the  jury  into  the  belief  that  they  could 
find  against  the  defendant  upon  the  issue  therein  submitted,  re- 
gardless of  whether  it  had  any  knowledge  of,  participated  with,  or 
aided  or  abetted  the  Standard  Oil  Company  in  the  wrongful  conduct 
therein  referred  to.  The  provision  of  the  anti-trust  statute  of 
March  31,  1903,  upon  which  the  charge  in  question  was  evidently 
founded,  seems  to  be  addressed,  in  the  main,  against  the  corpora- 
tion wMch  acquires  stock  or  other  property  of  another  corporation 
with  the  intention  of  using  it  for  the  purpose  specified  in  the  statute, 
and  it  can  not  properly  be  construed  to  include  the  corporation  whose 
stock  or  property  has  been  acquired,  and  subject  it  to  the  penalties 
prescribed  by  the  statute,  unless  that  corporation  is,  in  some  manner, 
responsible  for  the  unlawful   acts   of   the   acquiring   corporation. 

These  are  my  'individual  views,  and  the  other  members  of  the 
court  do  not  concur  in  the  construction  placed  by  me  upon  the 
charge.  However,  we  are  all  agreed  that  if  the  charge  in  question 
be  erroneous,  it  affords  no  ground  for  reversal,  because  the  jury 
found  that  appellant  had  violated  other  provisions  of  the  anti-trust 
Act  of  1903,  and  awarded  only  one  penalty  for  each  day's  violation. 
Having  found  for  the  State  on  these  other  issues,  if  the  verdict  had 
been  in  appellant's  favor  on  the  issue  submitted  by  the  charge  under 
consideration,  the  judgment  should  have  been  the  same;  and  there- 
fore if  that  section  of  the  charge  was  erroneous,  such  error  is  now 
harmless  and  immaterial. 

In  reference  to  the  assignments  of  error  complaining  of  the  order 
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of  the  court  appointing  a  receiver,  it  is  sufficient  to  say  that  appel- 
lant has  exercised  its  right  to  prosecute  a  separate  appeal  from  that 
order,  and  this  court,  in  considering  that  appeal,  has  decided  against 
appellant.  It  is  not  entitled  to  have  the  order  appointing  a  receiver 
reviewed  by  this  court  twice  or  in  two  distinct  proceedings. 

2. — The  constitutionality  and  validity  of  the  anti-trust  Acts  of 
May  25,  1899,  and  March  31,  1903,  have  been  vigorously  assailed  in 
numerous  respects.  We  overrule  these  objections  and  hold  that  these 
statutes  authorize  and  sustain  this  suit.  (State  v.  Laredo  Ice  Com- 
pany, 96  Texas,  467;  Waters-Pierce  Oil  Co.  v.  The  State,  44  S.  W. 
Bep.,    936.) 

The  contention  that  these  statutes  are  too  indefinite  and  imcertain 
in  the  particulars  involved  in  this  case  is  not  regarded  as  tenable. 
The  Sherman  Anti-trust  Law  enacted  by  Congress  is  not  more 
definite  and  specific  than  these  statutes,  and  that  law  has  stood  the 
test  against  similar  objections  in  the  Supreme  Court  of  the  United 
States.  (United  States  v.  Kniglit  Company,  156  U.  S.,  1;  United 
States  V.  Trans-Missouri  Freight  Ass'n,  166  U.  S.,  291;  United 
States  V.  Joint  Traffic  Ass'n,  171  U.  S.,  505;  Hopkins  v.  United  States, 
171  U.  S.,  578;  Andersop  v.  United  States,  171  U.  S.,  604;  Addyston 
Pipe  &  Steel  Co.  v.  United' States,  175  U.  S.,  211;  Montague  &  Co. 
V.  Lowry,  193  U.  S.,  38;  Northern  Securities  Company  v.  United 
States,  193  U.  S.,  196.) 

3. — This  suit  was  instituted  on  September  22,  1906,  and  the  de- 
fendant interposed  a  special  exception  to  the  petition  insofar  as  it 
sought  to  recover  penalties  for  alleged  violation  of  the  anti-trust  laws 
of  this  State  prior  to  the  22d  day  of  September,  1904,  for  the  reason 
that  it  appeared  from  the  face  of  the  plaintiff's  petition  that  the  right 
to  recover  such  penalties  accrued  more  than  two  years  before  the  suit 
was  filed;  and  was  therefore  barred  by  the  statute  of  limitation  of 
two  years,  as  prescribed  in  article  219  of  the  Code  of  Criminal  Pro- 
cedure of  this  State.  That  exception  was  overruled,  and  the  court 
refused  to  give  the  jury  a  special  instruction,  requested  by  appellant, 
announcing  and  applying  the  same  proposition  of  law.  These  rulings 
of  the  trial  court  are  assigned  as  error,  and  present  one  of  the  most 
important  questions  in  the  case.  Chapter  1  of  title  4  of  the  Code 
of  Criminal  Procedure  is  headed  thus:  "The  time  within  which 
criminal  actions  may  be  commenced:^*  Article  219  reads  as  follows: 
"For  all  misdemeanors  an  indictment  or  information  may  be  presented 
within  two  years  from  the  commission  of  the  offense  and  not  after- 
ward." 

By  the  Penal  Code  offenses  which  are  punishable  by  pecuniary 
fine  only  are  designated  misdemeanors;  and  appellant's  contention 
seems  to  be  that  the  things  condemned  by  the  Act  of  May  25,  1899, 
upon  which  this  suit  in  part  is  based,  constitute  misdemeanors;  and 
that,  although  civil  in  form,  the  suit  is  criminal  in  nature  and  barred 
by  article  219  of  the  Code  of  Criminal  Procedure.  It  is  also  con- 
tended that  the  pecuniary  penalties  imposed  by  the  Act  of  March 
31,  1903,  constitute  part  of  the  punishment  prescribed  by  that  Act, 
and  that  the  suit  for  the  penalties  accruing  thereunder  constitutes 
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a  criminal  case,  and  is  barred  by  article  218  of  the  Code  of  Criminal 
Procedure,  which  bars  prosecutions  for  felonies. 

The  second,  third,  fourth  and  sixth  sections  of  the  Act  of  May  25, 
1899,  declare  that  all  persons,  firms,  corporations  or  associations  of 
persons  who  violate  those  sections  "shall  be  deemed  and  adjudged 
guilty  of  a  conspiracy  to  defraud,  and  shall  be  subject  to  the  penalties 
prescribed  in  this  Act.'*  The  11th  section  states  that  all  who  do  the 
things  therein  condemned  shall  be  "adjudged  a  monopoly  and  be  sub- 
ject to  all  the  pains  and  penalties  provided  in  this  Act."  The  sev- 
enth section  provides  for  the  forfeiture  of  the  charter  of  any  domestic 
corporation  and  permit  to  do  business  granted  to  any  foreign  cor- 
poration for  violations  of  the  statute.  The  5th  section  reads  as 
follows:  "Any  person,  partnership,  firm  or  association,  or  any  repre- 
sentative or  agent  thereof,  or  any  corporation  or  company,  or  any 
officer,  representative  or  agent  thereof,  violating  any  of  the  provisions 
of  this  Act  shall  forfeit  not  less  than  two  hundred  dollars  nor  more 
than  five  thousand  dollars  for  every  such  offense,  and  each  day  such 
person,  corporation,  partnership  or  association  shall  continue  to  do 
so  shall  be  a  separate  offense,  the  penalties  in  such  cases  to  be  re- 
covered by  an  action  in  the  name  of  the  State  at  the  relation  of  the 
Attorney-General  or  the  district  or  county  attorney;  the  moneys  thus 
collected  to  go  into  the  State  treasury,  and  to  become  a  part  of  the 
general  fund,  except  as  hereinafter  provided." 

The  pertinent  part  of  the  9th  section  is  expressed  in  these  words: 
"It  shall  be  the  duty  of  the  Attorney-General  and  the  prosecuting 
attorney  of  each  district  or  county,  respectively,  to  enforce  the  pro- 
visions of  this  Act.  The  Attorney-General  and  the  prosecuting  at- 
torney shall  institute  and  conduct  all  suits  begun  in  the  District 
Courts,  and  upon  appeal  the  Attorney-General  shall  prosecute  said 
suits  in  the  Courts  of  Civil  Appeals  and  Supreme  Court." 

The  first  section  of  the  anti-trust  Act  of  March  31,  1903,  defines 
a  trust.  The  second  section  defines  a  monopoly,  and  the  third  sec- 
tion prescribes  what  acts  shall  constitute  a  conspiracy  in  restraint 
of  trade.  The  fourth  section  declares  all  trusts,  monopolies  and  con- 
spiracies in  restraint  of  trade  to  be  illegal.  The  5th,  6th  and  7th 
sections  make  provision  for  the  forfeiture  of  charters  of  domestic 
corporations  violating  that  Act,  and  the  8th  section  makes  a  similar 
provision  in  reference  to  the  permit  of  foreign  corporations  to  do 
business  in  this  State.  The  7th  and  10th  sections  use  the  word 
"convicted,"  but  the  7th  relates  to  the  subject  of  the  forfeiture  of 
charter  rights,  and  the  tenth  to  the  subject  of  forfeiture  of  a  foreign 
corporation's  right  to  do  business  in  the  State,  which  shows  that  the 
Legislature  did  not  have  in  mind  a  proceeding  by  indictment  or  crim- 
inal information.     The  11th  section  reads  as  follows: 

"Each  and  every  firm,  person,  corporation  or  association  of  persons 
who  shall  in  any  manner  violate  any  of  the  provisions  of  this  Act 
shall  for  each  and  every  day  that  such  violation  shall  be  committed 
or  continued,  forfeit  and  pay  the  sum  of  fifty  dollars,  which  may  be 
recovered  in  the  name  of  the  State  of  Texas  in  any  county  where  the 
offense  is  committed  or  where  either  of  the  offenders  reside,  or  in 
Travis  County,  and  it  shall  be  the  duty  of  the  Attorney-General,  or 
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the  district  or  county  attorney,  under  the  direction  of  the  Attorney- 
General,  to  prosecute  for  the  recovery  of  the  same,  and  the  fees  of 
the  prosecuting  attorney  for  representing  the  State  in  proceedings 
under  this  Act  shall  be  over  and  above  the  fees  allowed  him  under 
the  general  fee  bill." 

The  13th  section  of  that  Act  reads  as  follows:  '^And  in  addition 
to  the  penalties  and  forfeitures  herein  provided  for,  every  person 
violating  this  Act  may  further  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  nor  more  than  ten  years/' 

We  agree  with  counsel  for  appellant  that  these  statutes  are  penal. 
They  were  enacted  for  the  purpose  of  suppressing  and  preventing 
certain  things  regarded  by  the  Legislature  as  detrimental  to  the 
public  interest.  The  penalties  prescribed  were  intended  as  punish- 
ment, but  it  does  not  follow  that  this  is  a  criminal  case  within  the 
purview  of  article  219  of  the  Code  of  Criminal  Procedure.  After  a 
careful  consideration  of  all  their  terms,  we  have  reached  the  conclusion 
that  it  was  the  intention  of  the  Legislature  in  enacting  the  two  stat- 
utes under  consideration  to  create  a  cause  of  action  in  behalf  of  the 
State  for  the  pecuniary  penalties  therein  prescribed,  to  be  recovered 
in  a  civil  suit. 

We  reach  this  conclusion  mainly  from  the  language  of  the  5th 
section  of  the  Act  of  1899,  and  the  11th  section  of  the  Act  of 
1903.  These  sections  declare  that  those  who  violate  any  of  the  pro- 
visions of  those  Acts  shall  forfeit  and  pay,  in  the  one  instance  not 
less  than  $200  nor  more  than  $5000,  and  in  the  other  instance  $50, 
to  be  recovered  in  an  action  in  the  name  of  the  State.  It  is  true 
that  in  some  places  in  these  laws  the  procedure  is  designated  "prose- 
cutions," but  in  others  they  are  spoken  of  as  "actions"  and  "suits." 
In  the  9th  section  of  the  Act  of  1899,  it  is  declared  to  be  the  duty 
of  the  Attorney-General  and  district  and  county  attorneys  "to  institute 
and  conduct  all  suits  begun  in  the  District  Courts,  and  upon  appeal 
the  Attorney-General  shall  prosecute  said  suits  in  the  Courts  of  Civil 
Appeals  and  Supreme  Court." 

Section  5  of  that  Act,  construed  in  connection  with  section  9, 
indicates  with  absolute  certainty  a  legislative  purpose  to  authorize 
civil  suits  for  the  recovery  of  the  pecuniary  penalties  prescribed. 
The  two  sections  together  indicate  that  it  was  not  intended  that  such 
penalties  should  be  enforced  by  a  criminal  proceeding,  because  if  that 
act  creates  a  criminal  offense  such  offense  would  be  a  misdemeanor,  of 
which  the  District  Court  would  have  no  jurisdiction.  The  Consti- 
tution confers  upon  that  court  exclusive  jurisdiction  of  suits  by  the 
State  for  forfeitures  and  penalties,  and  it  must  be  presumed  that  in 
enacting  that  statute,  the  Legislature  intended  to  provide  for  such 
suits  as  were  authorized  by  that  provision  of  the  Constitution,  and 
not  to  create  criminal  offenses  of  which  the  County  Court  alone 
would  have  original  jurisdiction,  otherwise  the  Legislature  would  not 
have  used  the  language,  "shall  institute  and  conduct  all  suits  begun 
in  the  District  Courts." 

It  is  true  that  both  of  these  statutes  contain  some  expressions 
common  to  criminal  procedure,  such  as  "offense,"  "guilty"  and  "con- 
victed."   The  word  "guilty,"  however,  is  frequently  used  in  civil  cases. 
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as  "guilty  of  fraud/'  "guilty  of  negligence/'  And  the  word  "offense," 
as  used  in  these  statutes,  has  reference  to  violations  of  their  provisions, 
and  is  not  equivalent  to  the  words  "felony''  or  "misdemeanor."  How- 
ever, we  do  not  hold  that  it  is  necessary  to  use  either  of  the  latter 
terms  to  create  a  criminal  offense ;  nor,  on  the  other  hand,  do  we  think 
that  the  words  "offense,"  "guiltjr"  and  "convicted"  necessarily  deter- 
mine that  these  are  criminal  statutes  to  be  enforced  exclusively  by 
indictment  or  information.  The  word  "suit"  is  very  generally  used 
to  designate  a  civil  case,  and  seldom  if  ever  applied  to  criminal  cases. 

As  these  statutes  do  not,  in  terms,  require  a  resort  to  criminal 
procedure  for  their  enforcement,  then,  even  if  they  do  not  direct 
any  method  of  enforcement,  we  are  of  the  opinion  that  the  State 
had  the  right  to  proceed  in  a  civil  action  for  a  recovery  of  the  pecuniary 
penalties.  In  such  cases  it  is  a  well  established  rule  that  an  action 
of  debt  will  lie  for  the  recovery  of  statutory  penalties.  (5  Ency. 
Plead.  &  Prac,  907,  and  authorities  there  cited.)  It  has  been  so 
decided  in  this  State  in  Davidson  v.  Missouri  Pacific  By.  Co.,  3 
Texas  App.  Civ.,  173,  where  it  was  held  that  a  suit  to  recover  a  statu- 
tory penalty  was  an  action  of  debt,  and  barred  by  our  statute  of 
limitation,  which  requires  actions  for  debt,  where  the  indebtedness  is 
not  evidenced  by  a  contract  in  writing,  to  be  commenced  within  two 
years.  That  the  State  may  also  bring  an  action  for  debt  for  the 
recovery  of  statutory  penalties  seems  to  be  equally  well  settled.  It  was 
so  held  by  the  Supreme  Court  of  the  United  States  in  Stockwell  v. 
United  States,  13  Wall.,  531.  That  was  an  action  by  the  government 
to  recover  double  the  value  of  certain  shingles,  alleged  to  have  been 
illegally  imported  into  the  United  States.  The  Act  of  Congress  upon 
which  the  suit  was  founded  reads  as  follows:  "That  if  any  person 
or  persons  shall  receive,  conceal  or  buy  any  goods,  wares  or  merchan- 
dise, knowing  them  to  have  been  illegally  imported  into  the  United 
States,  and  liable  to  seizure  by  virtue  of  any  act  in  relation  to  the 
revenue,  such. person  or  persons  shall,  on  conviction  thereof,  forfeit 
and  pay  a  sum  double  the  amount  or  value  of  the  goods,  wares  or 
merchandise  so  received,  concealed  or  purchased."  In  that  case, 
among  other  things,  the  court  said: 

"A  verdict  and  judgment  having  been  recovered  against  the  de- 
fendants in  the  court  below,  the  record  has  been  removed  into  this 
court  and  four  errors  have  been  assigned. 

"The  first  is  that  a  civil  action  of  debt  will  not  lie,  at  the  suit  of 
the  United  States,  to  recover  the  forfeitures  or  penalties  incurred  under 
this  Act  of  Congress,  and  that  the  court  below  erred  in  holding  that 
such  an  action  might  be  maintained.  It  is  not  contended  that  an 
action  of  debt  will  not  lie  to  recover  duties,  if  the  defendant  be  the 
owner  or  importer  of  the  goods  imported,  for  it  is  conceded  that  by 
the  act  of  importing,  an  obligation  to  pay  the  duties  is  incurred. 
The  obligation  springs  out  of  the  statutes  which  impose  duties.  Nor 
is  it  doubted  that  when  a  statute  gives  a  private  person  a  right  to 
recover  a  penalty  for  a  violation  of  law  he  may  maintain  an  action 
of  debt,  but  it  is  insisted  that  when  the  government  proceeds  for  a 
penalty  based  on  an  offense  against  law,  it  must  be  by  indictment 
or  by  information.    No  authority  has  been  adduced  in  support  of  this 
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position^  and  it  is  believed  that  none  exists.  It  can  not  be  that 
whether  an  action  of  debt  is  maintainable  or  not  depends  upon  the 
question  who  is  the  plaintiff.  Debt  lies  whenever  a  sum  certain 
is  due  to  the  plaintiff^  or  a  sum  which  can  readily  be  reduced  to 
a  certainty — a  sum  requiring  no  future  valuation  to  settle  its  amount. 
It  is  not  necessarily  foimded  upon  contract.  It  is  immaterial  in 
what  manner  the  obligation  was  incurred^  or  by  what  it  is  evidenced, 
if  the  sum  owing  is  capable  of  being  definitely  ascertained.  The  Act 
of  1823  (3  Stat,  at  L.,  781),  fixes  the  amount  of  the  liability  at 
doable  the  value  of  the  goods  received,  concealed  or  purchased,  and 
the  only  party  injured  by  the  illegal  acts,  which  subject  the  perpe- 
trators to  the  liability  is  the  United  States.  It  would  seem,  there- 
fore, that  whetlier  the  liability  incurred  is  to  be  regarded  as  a  penalty 
or  as  liquidated  damages  for  an  injury  done  to  the  United  States,  it 
is  a  debt,  and  as  such  it  must  be  recoverable  in  a  civil  action. 

''But  all  doubts  respecting  the  matter  are  set  at  rest  by  the  fourth 
section  of  the  Act,  which  enacted  that  all  penalties  and  forfeitures 
incurred  by  force  thereof  shall  be  sued  for,  recovered,  distributed  and 
accounted  for  in  the  manner  prescribed  by  the  Act  of  March  2,  1799 
(1  Stat,  at  L.,  627),  entitled  'An  Act  to  regulate  the  collection  of 
duties  on  Imports  and  Tonnage.'  By  referring  to  the  89th  section 
of  that  Act,  it  will  be  seen  that  it  directs  all  penalties  accruing  by 
any  breach  of  the  Act,  to  be  sued  for  and  recovered,  with  costs  of 
suit,  in  the  name  of  the  United  States  of  America,  in  any  court  com- 
petent to  try  the  same;  and  the  collector  within  whose  district  a  for- 
feiture shall  have  been  incurred,  is  enjoined  to  cause  suits  for  the 
same  to  be  commenced  without  delay.  This  manifestly  contemplates 
civil  actions,  as  does  the  proviso  to  the  same  section,  which  declares 
that  no  action  or  prosecution  shall  be  maintained  in  any  case  under 
the  Act,  unless  the  same  shall  have  been  commenced  within  three 
years  after  the  penalty  or  forfeiture  was  incurred.  Accordingly,  it 
has  been  frequently  ruled  that  debt  will  lie  at  the  suit  of  the  United 
States,  to  recover  the  penalties  and  forfeitures  imposed  by  statutes. 
United  States  v.  Colt.  Pet.  (C.  C),  146;  Jacob  v.  United  States,  1 
Brock,  520;  United  States  v.  Bougher,  6  McLean,  277;  Walsh  v. 
United  States,  3  Wood.  &  M.,  342;  United  States  v.  Lyman,  1  Mas., 
482;  United  States  v.  Allen,  4  Day,  474.  It  is  true  that  the  statute 
of  1823  imposes  the  forfeiture  and  liability  to  pay  double  the  value 
of  the  goods  received,  concealed  or  purchased  with  knowledge  that 
they  had  been  illegally  imported,  'on  conviction  thereof.'  It  may 
be,  therefore,  that  an  indictment  or  information  might  be  sustained. 
But  the  question  now  is  whether  a  civil  action  can  be  brought,  and, 
in  view  of  the  provision  that  all  penalties  and  forfeitures  incurred 
by  force  of  the  Act  shall  'be  sued  for  and  recovered,'  as  prescribed 
by  the  Act  of  1799,  we  are  of  the  opinion  that  debt  is  maintainable. 
The  expression  'sued  for  and  recovered'  is  primarily  applicable  to  civil 
actions,  and  not  to  those  of  a  criminal  nature." 

As  to  the  point  made  in  reference  to  the  penalties  being  indefinite 
under  the  Act  of  1899,  in  addition  to  the  case  just  cited,  we  refer 
to  BockweU  v.  State,  11  Ohio,  130,  where  the  law  fixed  the  penalty 
at  not  lees  than  $5  nor  more  than  $50,  and  the  objection  referred 
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to  was  overruled,  and  it  was  held  that  an  action  of  debt  would  lie. 
Other  courts  have  held  that  statutes  somewhat  similar  to  those  under 
consideration  confer  upon  the  State  a  cause  of  action  to  be  maintained 
in  a  civil  suit.  (Burgh  v.  State,  108  Ind.,  133;  Davis,  Admr.,  v. 
State,  119  Ind.,  555;  State  v.  Grove,  77  Wis.,  448;  Territory  of 
New  Mexico  v.  Baca,  2  New  Mex.,  183.)  Interesting  discussions  of 
the  terms  "fines,*'  "forfeitures'*  and  "penalties"  will  also  be  found  in 
People  V.  Nedrow,  122  111.,  363;  Gosselink  v.  Campbell,  4  Iowa,  300. 

Our  conclusion  is  that  the  statutes  imder  consideration  vest  in  the 
State  a  civil  right  of  action  for  the  pecuniary  penalties  prescribed 
for  violations  of  the  provisions  of  those  statutes.  This  being  true, 
and  as  our  statute  of  limitations  applicable  to  civil  cases  does  not 
include  and  bar  the  State,  we  hold  that  limitation  is  not  available 
as  a  defense  in  this  case.  We  do  not  rest  this  ruling  upon  the  ground 
that  the  statutes  under  consideration  do  not  create  criminal  offenses. 
If  it  be  conceded  that  they  create  such  offenses,  criminal  prosecutions 
for  which  would  be  barred  within  two  years,  it  does  not  follow  that 
the  penalties  which  might  have  been  recovered  by  such  prosecutions 
can  not,  when  authorized,  be  recovered  in  a  civil  action.  Our  Penal 
Code  and  Code  of  Criminal  Procedure  deal  exclusively  with  criminal 
cases,  and  that  portion  of  the  latter  which  deals  with  the  subject  of 
limitation  only  purports  to  fix  the  time  within  which  criminal  ac- 
tions may  be  commenced;  and  article  219,  relied  on  by  appellant, 
merely  forbids  prosecutions  by  indictment  or  information  after  two 
years  from  the  commission  of  the  offense. 

It  is  argued  on  behalf  of  appellant  that,  even  though  a  statute 
creating  an  offense  may  confer  upon  the  State  the  right  to  maintain 
a  civil  action  to  recover  a  pecuniary  penalty  for  violating  the  statute, 
still  that  right  would  be  barred  by  article  219,  which  would  bar  the 
right  to  enforce  the  penalty  by  indictment  or  information.  If  article 
219,  or  any  other  statute,  declared  that  no  right  of  action  should 
exist  or  no  sort  of  proceeding  be  instituted  for  the  collection  of  a 
penalty  after  two  years,  appellant's  contention  would  be  correct;  but 
that  article  is  much  narrower  in  its  scope  and  merely  prohibits  prose- 
cutions in  the  manner  and  by  the  means  prescribed  for  the  prosecution 
of  criminal  cases.  It  may  be  true  that  the  same  general  result  would 
be  sought  in  the  one  case  as  in  the  other,  viz. :  recovery  of  the  penalty, 
and  if  that  were  the  only  thing  to  be  considered,  there  would  be 
force  in  the  argument  that  in  prohibiting  criminal  prosecutions  after 
a  specified  time  the  Legislature  intended  thereby  to  prevent  any  other 
character  of  procedure  which  had  for  its  purpose  the  accomplishment 
of  the  same  general  result.  If  the  two  proceedings,  civil  and  criminal, 
were  not  so  essentially  different  the  contention  urged  might  be  sus- 
tained; but  the  statutes  under  consideration  apply  to  natural  persons 
as  well  as  corporations,  and  as  to  such  persons,  civil  and  criminal 
proceedings  are  widely  different.  In  a  civil  action  against  an  indi- 
vidual to  recover  a  penalty  he  is  notified  of  the  suit  by  delivering 
to  him  a  citation.  When  the  case  is  tried,  if  he  loses,  the  only  result 
is  a  personal  judgment  against  him  for  a  specified  sum  of  money  to 
be  collected  by  execution  and  not  otherwise.  But  if  he  is  proceeded 
against  criminally  for  the  enforcement  of  a  penalty  he  is  arrested 
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and  required  to  give  bond  or  stay  in  jail  until  after  the  case  is  tried. 
Upon  trial,  if  he  is  convicted,  the  judgment  not  only  goes  against  him 
for  the  penalty,  but  unless  he  pays  it,  he  is  again  incarcerated  in  jail. 
Thus  it  will  be  seen  that  in  a  criminal  proceeding  to  enforce  the  pen- 
alty the  defendant  would  necessarily  be  subjected  to  the  ignominy  of 
an  arrest  by  a  public  officer,  and,  upon  contingencies  which  often 
occur,  would  be  incarcerated  in  jail.  Now,  when  the  Legislature 
prescribed  a  time  which  would  prevent  a  prosecution  fraught  with 
these  serious  consequences,  does  it  necessarily  follow  that  it  intended 
to  cut  off  any  right  the  State  might  have  to  obtain  a  personal  judg- 
ment for  a  pecuniary  penalty,  without  resorting  to  a  procedure  that 
would  bring  about  any  such  harsh  results?  We  think  not.  In  pre- 
,  scribing  limitation  for  criminal  proceedings  we  believe  the  Legislature 
had  in  mind  cases  criminal,  both  in  substance  and  form,  and  had  no 
intention  of  affecting  any  right  the  State  might  assert  in  a  civil 
action. 

Chief  Justice  Marshall,  in  Adams  v.  Woods,  2  Cranch,  337,  an- 
nounced that  if  a  law  should  merely  declare  that  no  indictment  or 
information  should  be  presented  after  a  specified  time,  such  law  would 
be  pleadable  only  in  bar  of  indictments  or  informations,  and  would  not 
bar  a  civil  action  for  a  recovery  of  the  penalty  prescribed  for  violating 
a  statute. 

An  offense  which  is  punishable  by  imprisonment  in  the  penitentiary 
absolutely  or  in  the  alternative,  is  a  felony;  and  as  the  anti-trust 
Act  of  1903  fixes  confinement  in  the  penitentiary  as  an  alternative 
punishment,  appellant  pleaded  article  218  of  the  Code  of  Criminal 
Procedure  in  bar  of  the  State's  right  to  recover  part  of  the  penalties 
sued  for  under  that  Act.  Article  218  is  framed  like  article  219,  and 
would  apply  to  a  criminal  prosecution  based  upon  the  Act  of  1903 
and  bar  such  prosecution  after  three  years.  As  we  hold  that  it  was 
the  intention  of  the  Legislature  to  confer  upon  the  State  the  right  to 
maintain  a  civil  action  for  the  pecuniary  penalties  therein  prescribed, 
we  hold  that  such  right  of  action  is  not  barred  by  article  218.  In  other 
words,  while  the  penalties  referred  to  were  intended,  in  a  certain  sense, 
as  punishment,  they  were  not  imposed  as  punishment  to  be  inflicted 
through  the  onerous  instrumentalities  of  a  criminal  prosecution. 

Appellant  also  pleaded  the  statute  of  limitation  of  two  and  four 
years  embodied  in  the  Revised  Statutes  and  applicable  to  civil  cases, 
it  is  contended  that  the  two  years  statute  has  application  upon  the 
theory  that  if  the  State's  suit  is  an  action  of  debt,  and  not  instituted 
for  the  preservation  of  the  public  rights,  revenues  or  property,  then 
the  State  should  not  be  exempt  from  limitation,  but  should  be  treated 
as  any  other  litigant.  It  is  the  rule  of  the  common  law  of  England 
that  unless  so  expressly  enacted,  limitation  does  not  run  against  the 
sovereign,  and  that  is  the  rule  in  the  American  States.  We  are  not 
prepared  to  place  upon  that  rule  the  restriction  urged,  but  if  we 
should  do  so  it  would  not  be  proper  to  apply  it  to  this  case.  In  seek- 
ing to  recover  the  penalties  here  involved,  the  State  is  endeavoring  to 
enforce  statutes  enacted  for  the  protection  of  the  public  interest.  One 
of  the  main  objects  of  the  suit  is  to  protect  and  preserve  public  rights 
and  promote  a  well  established  public  policy. 
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In  view  of  what  we  have  already  said  it  is  hardly  necessary  to  add 
that  we  regard  the  four  years  statute  of  limitation  as  equally  un- 
availing. In  Brown  v.  Sneed,  77  Texas,  471,  which  holds  that  limita- 
tion does  not  apply  to  the  State  unless  so  expressly  provided,  the 
authorities  are  collated  and  reviewed.  We  also  hold  that  no  error 
was  committed  in  refusing  a  charge  to  the  effect  that  the  State  must 
prove  its  case  beyond  reasonable  doubt.  Being  a  civil  case,  the  rule 
does  not  apply. 

4. — It  is  contended  on  behalf  of  appellant  that  the  anti-trust  Act 
of  May  25,  1899,  was  rendered  unconstitutional  by  the  passage  of 
another  statute  at  the  same  session  of  the  Legislature  entitled  ^'An 
Act  to  protect  workingmen  in  the  right  of  organization  and  the  pur- 
poses thereof,^'  approved  May  27,  1899,  wherein  it  was  provided  that 
from  and  after  its  passage  it  should  be  lawful  for  any  and  all  persons 
engaged  in  any  kind  of  work  or  labor,  manual  or  mental,  or  both,  to 
associate  themselves  together  and  form  trades  unions  and  other  organi- 
zations for  the  purpose  of  protecting  themselves  in  their  personal 
work,  personal  labor  and  personal  service  in  their  respective  pursuits 
and  employments.  By  the  third  section  it  is  declared  that  that  Act 
shall  not  apply  to  combinations  or  associations  of  capital  or  capital 
and  persons  natural  or  artificial,  formed  for  the  purpose  of  limiting 
the  production  or  consumption  of  labor's  products,  or  for  any  other 
purpose  in  restraint  of  trade,  and  that  nothing  therein  contained  shall 
be  held  to  interfere  with  the  terms  and  conditions  of  private  con- 
tracts with  regard  to  the  time  of  service  or  other  stipulations  between 
employers  and  employes,  and  "that  nothing  herein  contained  shall  be 
construed  to  repeal,  affect  or  diminish  the  force  and  effect  .of  any 
statute  now  existing  on  the  subject  of  trusts,  conspiracies  against  trade, 
pools  and  monopolies.''  In  view  of  these  limitations  placed  upon  that 
act,  we  are  of  the  opinion  that  it  was  not  the  intention  of  the  Legis- 
lature to  authorize  anything  to  be  done  that  was  prohibited  by  the 
Act  of  May  25,  1899.  Hence,  we  hold  that  this  stiettute  engrafts  no 
exemptions  upon  the  anti-trust  statute  referred  to. 

5. — The  anti-trust  statute  of  May  25,  1899,  having  been  superseded 
and  repealed  by  the  Act  of  March  31,  1903,  which  diminished  the 
pecuniary  penalties,  appellant  sought  to  have  the  latter  statute  ap- 
plied to  the  time  before  as  well  as  after  it  went  into  effect.  This 
was  refused,  and  we  think  properly  so,  on  account  of  this  proviso  in 
the  latter  Act:  "provided  nothing  in  this  Act  shall  be  held  or  con- 
strued to  affect  or  destroy  any  rights  of  the  State  of  Texas  to  recover 
penalties  or  forfeit  charters  of  domestic  corporations,  or  prohibit 
foreign  corporations  from  doing  business  in  this  State,  for  acts  com- 
mitted before  this  Act  took  effect."  We  are  of  opinion  that  this 
proviso  preserved  whatever  rights  the  State  had  under  the  former 
law,  including  the  right  to  enforce  the  penalties  prescribed  by  that 
Act.  We  are  unable  to  concur  in  the  proposition  that  it  was  merely 
intended  to  preserve  the  right  to,  but  not  the  amount  of,  the  penalties. 
Nor  can  we  sanction  the  proposition  that  because  of  the  location 
of  a  comma  in  the  proviso  quoted,  it  was  the  intention  of  the  Legisla- 
ture to  protect  and  preserve  the  right  of  the  State  to  recover  penalties 
from  domestic  corporations  and  not  preserve  such  right  as  against 
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foreign  corporations.  No  reason  existing  for  making  snch  a  marked 
discrimination,  we  are  not  willing  to  hold  that  it  was  the  intention 
of  the  Legislature  to  do  so,  merely  because  a  comma  was  so  used 
as  to  render  that  construction  plausible.  In  construing  written  laws 
courts  are  not  bound  by  rules  of  grammar,  and  may  disregard  them 
in  order  to  give  effect  to  manifest  legislative  intention. 

6. — It  is  claimed  that  the  trial  court  should  have  granted  appellant's 
motion  for  a  new  trial  based  upon  the  ground  that  the  judgment  im- 
poses excessive  fines,  and  operates  as  a  deprivation  of  property  without 
due  process  of  law.  It  is  also  contended  that  the  Act  of  1899  should 
be  declared  void,  because  it  authorizes  excessive  fines  and  forfeitures. 
That  question  has  already  been  decided  against  appellant's  contention 
in  State  v.  Laredo  Ice  Co.,  96  Texas,  467.  The  verdict,  while  large, 
is  much  imder  the  maximum  permitted  by  the  law.  Its  magnitude  is 
mainly  attributable  to  appellant's  repeated  and  long-continued  violations 
of  the  law,  covering  a  period  of  six  years.  Hence,  we  have  reached 
the  conclusion  that  the  verdict  is  not  so  large  as  to  render  it  manifest 
that  the  jury  were  actuated  by  prejudice  or  other  improper  motives. 

7. — In  appellant's  motion  for  a  new  trial  in  the  court  below,  and 
in  its  presentation  of  the  case  here,  the  verdict  of  the  jury  has  been 
challenged,  the  contention  being  that  the  testimony  fails  to  show  that 
appellant  has  violated  any  of  the  anti-trust  laws  of  this  State.  The 
evidence  is  very  voluminous,  and  it  is  not  necessary  that  it  be  set  out 
or  epitomized  in  this  opinion.  It  is  sufficient,  we  think,  to  show  that 
from  the  date  of  its  permit  to  do  business  in  this  State,  May  31,  1900, 
appellant  has  been  a  party  to  an  agreement  or  understanding  with 
the  Standard  Oil  Company  of  New  Jersey,  one  object  of  which  was  to 
create  a  monopoly  and  control  the  price  of  petroleum  oil  and  prevent 
competition  in  its  sale  in  a  large  and  specified  territory,  including 
the  State  of  Texas;  and  that,  to  a  large  extent,  such  object  has  been 
accomplished.  Insofar  as  that  agreement  related  to  this  State,  appel- 
lant, acting  by  its  agents,  performed  it  within  this  State;  and  such 
performance  within  the  limits  of  the  State  constitutes  violations  of 
Texas  laws  and  renders  appellant  amenable  to  such  laws,  although 
the  agreement  between  it  and  the  Standard  Oil  Company  may  not 
have  been  made  in  this  State.  To  a  large  extent  the  case  rests  upon 
circumstantial  evidence;  but  we  can  not  say  that  the  jury  were  not 
warranted  in  the  conclusions  drawn  from  it.  Hence,  we  hold  that 
the  verdict  is  supported  by  testimony,  and  no  error  was  committed 
in  overruling  the  motion  for  a  new  trial. 

Upon  the  whole  case  our  conclusion  is  that  reversible  error  has 
not  been  shown,  and  therefore  the  judgment  will  be  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Joseph  Eyan  v.  Jennie  Haley. 

Decided  December  11,  1907. 

Judgment  of  Foreclosure — ^Execution  for  Balance. 

Under  a  judgment  foreclosing  a  lien   on   property   and  ordering  the  sale 
thereof  for  the  tatitfaction  of  the  debt  adjudged  to  be  due,  execution  may  iesue 
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for  any  balance,  remaining  unpaid  although  the  judgment  does  not  expressly 
provide  for  such  execution. 

Error  from  the  45th  District  Court,  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

Kelso  &  Lipscomb,  for  plaintiff  in  error. — On  a  judgment  merely 
foreclosing  a  lien,  and  not  providing,  in  terms,  for  a  deficiency 
judgment,  the  mortgagee  is  confined  to  a  sale  of  the  mortgaged 
premises,  and  is  not  entitled  to  resort  to  other  property,  or  to  the 
person  of  the  mortgagor.  Wiltsie  on  Mortgage  Foreclosure,  sections 
197,  203  and  601;  Rev.   Stats.,  art.   1340. 

James  Raley,  for  defendant  in  error. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  to  lots  6  and  7  in  block  2,  New  City  block  2926,  San  Antonio, 
Texas,  instituted  by  appellee  against  appellant.  She  recovered  the 
land  in  a  trial  without  a  jury. 

The  evidence  shows  an  unbroken  title  to  appellee  in  the  land 
in  controversy,  from  Santiago  Bargas,  the  common  source.  One  of 
the  links  in  the  chain  of  title  of  appellee  is  a  sheriff's  deed,  made 
under  an  execution  levied  under  a  judgment  of  foreclosure  of  a 
vendor's  lien,  the  execution  having  been  issued  after  the  sale  of 
the  property  on  which  the  lien  was  foreclosed,  for  a  balance  remain- 
ing unpaid  on  the  judgment  of  foreclosure.  The  execution  was 
issued  in  a  case  styled  C.  C.  Abee  v.  Santiago  Bargas.  Appellant 
claimed  through  a  deed  from  Santiago  Bargas.  There  is  but  one 
assignment  of  error  and  under  it  are  advanced  the  propositions 
that  "on  a  judgment  merely  foreclosing  a  lien  and  not  providing 
in  terms,  for  a  deficiency  judgment,  the  mortgagee  is  confined  to 
a  sale  of  the  mortgaged  premises,  and  is  not  entitled  to  resort  to 
other  property,  or  to  the  person  of  the  mortgagor,**  and  that  "one 
claiming  rights  under  an  execution  for  a  deficiency  in  a  suit  for 
foreclosure  of  a  mortgage,  must  show  that  such  execution  was 
authorized  in  the  decree  of  foreclosure.**  The  propositions  amount 
to  the  assertion  that  no  amount  remaining  due  on  a  judgment  of 
foreclosure  on  real  estate,  after  the  order  of  sale  has  been  executed, 
can  be  collected  under  execution,  unless  it  is  specially  recited  in  the 
judgment  that   such   authority   is   given. 

The  propositions  of  appellant  are  based  on  article  1340,  Bevised 
Statutes,  which  prescribes  the  form  of  decree  to  be  rendered  in  fore- 
closing mortgages,  one  of  the  requirements  being  that  it  provide 
that  an  order  of  sale  issue  to  sell  the  property  and  "if  the  property 
can  not  be  found,  or  if  the  proceeds  of  such  sale  be  insuflScient  to 
satisfy  the  judgment,  then  to  make  the  money,  or  any  balance 
thereof  remaining  unpaid,  out  of  any  property  of  the  defendant, 
as  in  case  of  ordinary  executions.'*  Is  a  sale  of  other  property,  in 
case  of  the  proceeds  of  the  mortgaged  property  being  insufficient 
to  settle  the   debt,   authorized  under   an  order   of   sale  which  pro- 
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vides  for   such  deficiency,   but  which   is   issued  under   authority   of 
a  judgment  which  does  not  provide  for  a  deficiency? 

The  judgment  offered  in  evidence  is  not  in  compliance  with  the 
statute  cited  because  it  does  not  in  terms  award  an  order  of  sale, 
the  only  words  used  that  touch  indirectly  thereon  being  "that  the 
vendor's  lien  be  foreclosed  on  the  above  lot  28  and  the  same  be 
sold  to  pay  off  this  judgment  and  the  costs  of  this  suit/'  which  would 
seem  to  exclude  the  probability  of  a  deficiency.  There  is  no  lan- 
guage used  in  the  judgment  that  has  in  contemplation  a  deficiency 
after  the  sale  of  the  lot.  The  decree  of  foreclosure  does  fix,  how- 
ever, the  indebtedness  of  Santiago  Bargas  and  Gus  Tyler  to  C.  C. 
Abee  and  orders  the  sale  of  the  lot.  The  consequence  of  the  decree 
was  to  establish  an  obligation  and  conferred  on  the  successful  party 
the  right  to  issue  an  execution  or  other  process  of  the  court  for 
its  enforcement.  The  right  to  use  the  process  of  the  court  to  en- 
force the  collection  of  the  debt,  arose  from  the  decree  of  obligation 
to  pay,  and  not  from  any  language  of  the  judgment,  and  a  valid 
execution  can  be  issued  under  a  judgment  which  does  not  in  terms 
authorize  the  issuance  of  executions.  Black,  Judg.,  sec.  4;  Freeman, 
Judg.,  sec.  2;  Roberts  v.  Connellee,  71  Texas,  11;  Hartz  v. 
Hausser  (Texas  Civ.  App.),  90  S.  W.  Rep.,  63;  Taylor  v.  Doom, 
43  Texas  Civ.  App.,  59. 

The  authorities  establish  the  rule  that  executions  can  be  legally 
issued  under  the  authority  of  judgments  not  in  terms  providing 
for  the  same,  but  the  question  arises,  does  a  different  rule  apply  in 
cases  of  foreclosure  of  liens,  in  which  class  of  cases  it  is  provided 
by  statute  that  provision  shall  be  made  in  the  judgment  for  the 
seizure  and  sale  of  the  mortgaged  property,  and  if  it  can  not  be  found 
or  the  proceeds  are  insufficient  to  satisfy  the  judgment,  then  to 
make  the  money  or  any  balance  out  of  other  property  belonging  to 
the  defendant?  We  are  of  the  opinion  that  the  same  rule  would 
apply.  The  judgment  in  question  is  undoubtedly  a  final  one,  and 
under  our  blended  system  of  law  and  equity,  the  same  rules  would 
apply  to  decrees  of  foreclosure  as  to  other  judgments,  and  we  do 
not  think  that  article  1340  should  be  construed  to  provide  that  a 
judgment  of  foreclosure  which  fails  to  provide  for  execution  against 
other  property  deprives  the  plaintiff  in  the  foreclosure  proceedings 
of  his  remedy  against  other  property.  It  was  the  rule  under  the 
common  law  that  an  execution  could  not  be  issued  by  virtue  of  a 
decree  in  foreclosure  proceedings,  against  other  property  of  the 
mortgagor  for  a  balance  remaining  unpaid  after  the  sale  of  the 
mortgaged  property,  and  we  are  of  the  opinion  that  the  prime 
object  of  article  1340  was  to  give  statutory  authority  for  the  issu- 
ance of  an  execution  in  such  cases,  and  that  it  was  not  intended 
that  such  execution  could  not  issue  unless  it  was  provided  for  in 
terms  in  the  judgment  or  decree.  This  construction  is  recognized 
in  Frankel  v.  Byers,  71  Texas,  308,  where  it  was  held  that  the  only 
requisites  of  a  judgment  of  foreclosure,  under  the  article  in  ques- 
tion, were  subjecting  the  property  to  the  judgment  and  providing 
for  an  order  of  sale.  Those  requisites  were  practically  met  in  the 
judgment  in  question. 
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In  the  case  of  Hyder  v.  Butler,  62  S.  W.  Rep.,  876,  the  Supreme 
Court  of  Tennessee  had  under  consideration  a  sheriffs  deed  which 
had  been  executed  under  the  authority  of  an  execution  sale  made 
imder  a  decree  that  did  not  provide  for  execution  for  the  balance 
that  might  remain  after  the  sale  of  property  ordered  to  be  sold  to 
satisfy  a  vendor's  lien,  and  the  court  said:  "It  is  true  that  the 
recitals  of  the  deed  imply,  and  that  the  record  upon  which  it  is 
based  distinctly  shows,  that  the  chancellor  did  not,  in  terms,  order 
the  issuance  of  execution.  Such  order,  however,  was  not  necessary 
to  the  validity  of  the  writ.  Both  the  deed  and  the  supporting 
record  show  a  formal  decree  for  $448.17,  a  specific  sum;  that  it  was 
adjudged  to  be  a  lien  on  the  land  involved  in  that  cause;  and  that 
a  part  of  that  decree  remained  unsatisfied  after  the  enforcement  of 
that  lien.  More  than  this  was  not  essential  to  authorize  the  master 
to  issue  an  execution  for  the  unj)aid  balance  of  the  decree.  It  is 
not  required  in  a  money,  recovery — whether  a  decree  in  chancery  or 
a  judgment  at  law — tliat  the  court  shall  in  terms  direct  the  issu- 
ance of  an  execution.  Such  a  decree  or  judgment,  without  more,  is 
in  and  of  itself  an  award  of  execution.'^ 

It  is  made  the  duty  of  the  district  and  county  clerks  to  issue 
executions  in  every  case  in  which  a  judgment  has  been  rendered  for 
the  enforcement  of  the  judgment  and  the  collection  of  the  costs, 
from  and  after  the  adjournment  of  their  respective  courts.  Article 
2324,  Rev.  Stats.  We  think  that  provision  covers  all  final  judg- 
ments whether  the  issuance  of  executions  is  provided  for  therein  or 
not,  and  there  can  be  no  reason  why  it  should  not  include  judg- 
ments of  foreclosure  of  liens.     The  judgment  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Sexton  Rice  &  Irrigation  Company  et  al.  v.  Manley  Sexton 

ET    UX. 
Decided  December  11,  1907. 

1. — ^Landlord  and  Tenant — Lien — ^Limitation. 

In  a  suit  by  a  landlord  against  his  tenants  for  rent  and  against  third 
parties  for  conversion  of  the  agricultural  products,  the  evidence  showing  that 
plaintiff's  suit  was  filed  within  less  than  two  years  from  the  time  said  products 
were  received  by  said  third  parties,  plaintiff's  suit  was  not  barred  by  the  two 
years  statute  of  limitation.  Various  pleadings  and  amendments  considered, 
and  held  to  assert  the  same  cause  of  action. 

8. — Tort — ^Parties — ^Praotice. 

In  cases  of  tort  the  injured  party  may  sue  one  or  all  of  the  wrongdoers, 
and  after  making  all  the  wrongdoers  parties  defendant  he  may  dismiss  as  to 
one  or  more  without  affecting  his  right  to  prosecute  his  suit  against  the  others, 
unless  the  pleadings  of  the  defendants  raise  issues  among  themselves  which  re- 
quire adjudication. 

3. — Dismissal — ^New  Parties — ^Practice. 

A  defendant  who  permits  without  objection  the  dismissal  from  the  suit  of 
a  codefendant,  cannot  complain  of  the  action  of  the  court  in  refusing  to  allow 
him,  when  the  case  is  called  for  trial,  to  make  said  codefendant  again  a  party 
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to  the  suit  in  order  that  he  might  ask  for  judgment  over  against  such  code- 
fendant,  especially  when  the  trial  of  the  cause  would  be  thereby  delayed. 

4. — ^Teitlmony — ^Beeolleetion  of  Witaeis. 

A  witness  was  allowed  to  testify  that  a  certain  quantity  of  rice  was  all 
delivered  to  two  defendants,  and  from  the  best  of  his  recollection,.  wiUiout  data, 
less  than  half  was  delivered  to  one  defendant  and  more  than  one  half  to  the 
other  defendant.  Held,  not  subject  to  the  objection  that  the  testimony  was  an 
estimate  based  on  recollection,  and  did  not  purport  to  be  facts. 

5. — Same — ^Trial  before  Judge. 

Where  a  trial  is  before  the  judge  without  a  jury,  the  admission  of  testi- 
mony of  doubtful  competency  is  not  cause  for  reversal,  especially  when  other 
testimony  to  the  same  effect  has  been  admitted  without  objection. 

6. — ^Landlord  and  Tenant — Beduotion  of  Acreage. 

Where,  after  the  lease  of  certain  premises,  a  part  of  the  same  was  sold 
by  the  landlord  and  the  tenant  deprived  of  its  use  to  that  extent,  a  proportion- 
ate reduction  in  the  rent  would  be  the  prima  facie  effect  in  the  absence  of 
evidence  indicating  a  difTerent  rule. 

7. — ^Landlord's  Lien — ^Pnrdiaser  of  Crop. 

One  who  purchases  a  crop  from  a  tenant  and  converts  the  same  to  his 
own  use  within  thirty  days  after  its  removal  from  the  rented  premises,  is  liable 
to  the  landlord  for  the  value  of  the  crop  converted,  and  the  fact  that  the 
landlord  took  no  steps  to  prevent  the  conversion,  is  immaterial. 

8. — ^Tort  Teaion — Several  Liability. 

The  rule  that  satisfaction  by  one  joint  tort  feasor  discharges  the  other, 
has  no  application  where  two  tort  feasors  convert  different  parts  of  the  same 
erop.    They  are  not  joint  tort  feasors. 

9. — Same— Hon-tnit — Effect 

In  a  suit  against  several  joint  tort  feasors,  the  plaintiff,  in  considera- 
tion of  a  certain  sum  paid  by  one  of  the  defendants,  agreed  to  dismiss  and 
did  dismiss  the  suit  as  to  him,  expressly  reserving  the  right,  however,  to 
prosecute  the  suit  against  the  other  defendants  for  the  balance  of  the  dam- 
ages claimed.  Held,  that  the  plaintiff  did  not  lose  his  ri^ht  to  prosecute 
the  suit  against  the  other  defendants  by  the  compromise  with  the  first  de- 
fendant. 

10. — ^Landlord'!  Lien — Conversioii  of  Crop— Limitation.  ^ 

When  a  third  party  converts  to  his  own  use  a  crop  during  the  existence 
of  the  landlord's  lien  thereon  it  is  not  necessarv  that  t)ie  landlord  file  his 
suit  for  such  conversion  during  the  existence  of  the  lien. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried 
below  before  Hon.  Wells  Thompson. 

Oaines  &  Corbeit,  for  appellant. — ^Where  by  amended  petition 
plaintiff  dismisses  his  suit  against  part  of  the  defendants  and  sues 
for  a  smaller  amount,  alleging  a  conversion  of  a  smaller  and  dif- 
ferent amount  of  personal  property,  and  prays  for  other  and  different 
relief,  such  amendment  sets  up  a  new  cause  of  action.  Morrison  v. 
Walker,  22  Texas,  19;  Jones  v.  Bull,  90  Texas,  191;  Gulf,  C.  &  S. 
P.  Ry.   Co.  V.  Thompson,  4  W.  &  W.,  219. 

The  cause  of  action  of  the  plaintiffs  against  this  defendant,  if 
any,  is  for  damages  for  conversion,  and  not  for  debt,  and  the  alle- 
gation as  to  such  conversion  controls,  and  not  the  allegation  as  to 
original  debt.     Zapp  y.  Johnson,  87  Texas,  641. 
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Where  more  than  one  person  is  concerned  in  the  commission  of 
a  wrong,  the  injured  party  may  sue  one  or  all  at  his  choice,  but 
when  he  has  made  his  clioice  he  is  concluded  by  it.  Pullman  Co.  v. 
Norton,  14  Texas  Ct.  Hep.,  860;  Fonts  Bros.  v.  Ayres  &  Co.,  11 
Texas  Civ.  App.,  338,  and  cases  cited;  Hardy  v.  Broaddus,  35 
Texas,  687;  Webb's  Pollock  on  Torts,  p.  230;  28  Am.  &  Eng.  Cyc. 
of  Law,  2d  ed.,  p.  684, 

Where  the  plaintiffs,  by  their  own  voluntary  action,  dismiss  as 
to  a  party  defendant  who  is  liable  for  the  debt,  or  any  portion 
thereof,  after  the  running  of  the  statute  of  limitation,  such  plain- 
tiffs are  estopped  from  asserting  liability  as  against  the  remaining 
defendants  on  account  of  such  debt.  Pullman  v.  Norton,  14  Texas 
Ct.  Rep.,  860;  W^ahrmund  v.  Edgwood  Distilling  Co.,  32  S.  W. 
Rep.,  227;  Equitable  Mortgage  Co.  v.  Kempner,  84  Texas,  104; 
Willis  V.  Holland,  13  Texas  Civ.  App.,  693;  Brown  v.  Thompson, 
79  Texas,  58;  1   Story's  Equity  Jurisprudence,  sec.   633. 

The  opinion  of  a  witness  as  to  the  length  of  time  it  would  require 
for  a  car  to  go  from  one  point  to  another  on  a  railroad  is  not 
admissible  to  prove  time  intervening  from  the  date  of  the  threshing 
and  removal  of  the  rice  from  the  rented  premises  to  its  delivery 
in  Houston,  but  the  facts  should  be  testified  to  and  the  court  or 
jury  left  to  determine  the  time.  Moore  v.  Kennedy,  81  Texas,  145; 
Galveston,   H.   &  W.   Ry.   v.   Hall,   78   Texas,   175. 

Where  the  depositions  of  a  witness  have  been  taken  by  a  party 
to  a  suit,  and  such  depositions  are  read  in  evidence,  a  second  set  of 
depositions  that  were  taken  without  leave  of  the  court,  are  im- 
properly taken  and  are  not  admissible  evidence.  Evansich  v. 
Gulf,  C.  &  S.  F.  Ry.,  61  Texas,  28. 

The  pleadings  of  the  plaintiff  having  alleged  a  gross  sum  as  a 
rental  price  on  2,000  acres  of  land,  and  having  set  up  a  sale  of 
200  acres  thereof  subsequent  to  said  lease  contract,  it  was  'error 
for  the  court  to  permit  testimony  of  the  agreed  price  per  acre  for 
the  rental  in  order  to  arrive  at  the  rental  value  of  the  remaining 
1800  acres  of  land,  there  being  no  pleadings  by  the  plaintiffs  upon 
which  to  base  such  proof.  Tinsley  v.  Penniman,  83  Texas,  66; 
Pacific  Express  v.  Darnell  Bros.,  62  Texas,  641. 

Where  produce  is  removed  from  rented  premises  by  a  tenant,  and 
held  by  him  for  more  than  thirty  days  before  suit  is  filed  to  fore- 
close lien,  such  suit  is  lost,  or  waived  by  the  landlord,  and  con- 
version by  amendment  more  than  six  months  after  the  removal  will 
not  create  liability  as  against  one  dealing  with  such  property.  Jen- 
kins V.  Patton,  21  S.  W.  Rep.,  693;  Gilliam  v.  Smither,  33  S.  W. 
Rep.,  984. 

The  court  erred  in  failing  to  enter  judgment  in  favor  of  this 
defendant  and  in  finding  in  favor  of  plaintiffs,  because  all  of  the 
pleadings  of  the  plaintiffs  show  that  the  cause  of  action,  if  any, 
was  the  result  of  acts  committed  by  the  Bay  City  Rice  Milling  Com- 
pany and  this  defendant,  and  that  plaintiffs  having  asked  a  joint 
and  several  judgment  against  said  company  and  this  defendant, 
and  having  afterwards  had  a  full  and  complete  settlement  with 
the  Bay   City  Rice   Milling   Company,  and  having  pleaded   and   ad- 
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mitted  the  same,  which  operated  aa  a  full  and  complete  accord  and 
satisfaction  of  plaintiffs'  entire  cause  of  action.  McGehee  v.  Shafer, 
15  Texas,  204;  Abb  v.  Northern  Pacific  Ry.  Co.,  58  L.  R.  A.,  293; 
24  Am.  and  Eng.  Cyc.  of  Law,  pp.  306,  307,  308;  28  Am.  and 
Eng.  Cyc,  p.  685;  1  Cyc,  pp.  317  and  318. 

E.  F.  Higgins  and  J.  W.  Conger,  for  appellees. 

JAMES,  Chief  Justice. — A  statement  of  the  pleadings  is  nec- 
essary. Manlev  Sexton  and  his  wife  filed  their  original  petition 
on  December  31,  1903,  alleging  a  written  contract  of  lease  of  2000 
acres  for  ten  years  from  January  1,  1902,  to  the  Sexton  Rice  & 
Irrigation  Co.,  the  rental  for  the  year  1903  being  $4000,  payable 
on  December  1,  1903.  That  200  acres  had  been  sold  and  1800  acres 
remained  under  the  lease,  the  proportionate  part  of  which  rental 
for  1903  is  $3600,  and  the  sum  now  due  is  that  amount  less  a 
payment  of  $1000  on  December  10,  1903,  to  wit:  $2600.  The  de- 
fendants were  the  Sexton  Rice  &  Irrigation  Co.,  the  Bay  City  Rice 
Milling  Co.  and  the  Houston  Rice  Milling  Co.  That  said  1800 
acres  has  been  cultivated  in  rice  by  the  defendant  during  1903. 
That  about  1600  sacks  raised  by  the  defendant  on  said  land  has  been 
removed  from  the  premises  and  delivered  to,  and  is  in  possession 
of  the  Bay  City  Rice  Milling  Co.  to  be  milled  and  prepared  for 
market,  which  Milling  Co.  is  asserting  some  claim  thereto.  And  in 
addition  to  said  1600  sacks  a  large  amount  of  rice  raised  by  de- 
fendant's sub-tenants  has  been  delivered  to  said  Milling  Co.,  in 
whose  warehouse  it  is;  and  plaintiffs  are  unable  to  give  a  more 
exact  description  of  all  said  rice,  and  that  about  10,000  sacks  raised 
upon  said  1800  acres  by  defendant  and  its  sub-tenants  had  been 
removed  from  the  premises  and  delivered  to  the  Houston  Rice  Mill- 
ing Co.  to  be  prepared  for  market,  and  that  the  latter  is  claiming 
to  have  a  lien  of  some  nature  thereon.  That  plaintiffs  have  a  statu- 
tory landlord's  lien  on  all  of  said  rice  so  produced  on  the  land  in 
1903  to  secure  said  balance  of  rental  of  $2600,  and  pray  for  judg- 
ment against  the  Sexton  Rice  &  Irrigation  Co.  for  said  sum  with 
interest  from  December  1,  1903,  and  against  each  and  all  of  de- 
fendants for  a  decree  establishing  and  foreclosing  plaintiff's  land- 
lord's lien  on  all  the  rice  raised  upon  said  1800  acres  and  now  in 
the  possession  of  said  Bay  City  Rice  ^filling  Co.  and  the  Houston 
Rice  Milling  Co.,  for  order  of  sale  and  general  relief. 

The  5th  paragraph  of  said  original  petition  contained  allegations 
concerning  plaintiffs'  inability  to'  obtain  exact  information  as  to  the 
number  of  sacks  of  rice  in  the  hands  of  said  Milling  Company  and 
description  thereof,  such  exact  information  being  wholly  in  the 
knowledge  of  defendants,  their  agents  and  employees  and  books, 
which  defendants  were  unwilling  to  disclose  and  there  was  a  prayer 
for  an  order  to  compel  defendants  and  each  of  them  to  produce 
such  books  and  other  memoranda.  This  fifth  paragraph  was  verified 
by    affidavit. 

Vol.  XLVin.  Civil— 13. 
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The  Irrigation  Company  answered  by  general  demurrer  and 
general  denial. 

On'  June  13,  1904,  plaintiflEs  filed  their  first  amended  original 
petition,  changing  the  pleading  by  alleging  that  about  3000  sacks 
of  said  rice,  of  the  value  of  $9000,  had  been  converted  by  the  Bay 
City  Rice  Milling  Company  to  its  own  use  and  benefit  within  30 
days  after  its  removal  from  the  premises,  without  the  consent  of 
plaintiffs,  and  while  plaintiffs  had  a  lien  thereon.  That  about  5000 
sacks  of  the  value  of  $15,000  had  been  removed  from  the  rented 
premises  without  the  ctmsent  of  plaintiffs  and  had  been  converted 
by  the  Houston  Rice  Milling  Company  to  its  own  use  and  benefit, 
while  plaintiffs  had  their  lien  thereon.  This  pleading  also  alleged 
that  by  reason  of  the  premises  each  of  the  defendants  had  become 
jointly  and  severally  liable  to  plaintiffs  for  the  payment  of  the 
$2600  and  interest,  and  prays  for  Judgment  for  said  sum  against 
defendants  jointly  and  severally  with  interest  and  costs  and  for 
general  relief.     No  foreclosure  of  lien  was  asked  in  this  amendment. 

On  July  9,  1904,  plaintiffs  filed  a  pleading,  endorsed,  "plaintiff's 
1st  original  petition  praying  that  the  Colorado  Valley  Rice  Milling 
Co.  be  made  party  def't.*^  This,  upon  allegations,  prayed  that  said 
Colorado  Valley  Rice  Milling  Company  be  cited  and  made  a  party 
and  on  the  trial  that  plaintiffs  have  judgment  against  it,  together 
with  the  other  defendants  jointly  and  severally  for  said  sum  of 
$2600  and  interest  and  costs,  and  general  relief.  In  January,  1905, 
the  Colorado  Valley  Rice  Milling  Company  answered  by  general 
demurrer  and  denial,  and  on  January  18,  upon  plaintiff's  motion, 
said  company  was  dismissed. 

On  April  24,  1905,  plaintiffs  amended  by  a  second  amended  peti- 
tion. This  was  the  same  as  the  first  amended  original  petition 
except  that  the  Bay  City  Rice  Milling  Company  was  alleged  to 
have  converted  4000  sacks  of  rice,  delivered  to  it  by  the  Irrigation 
Company  and  tenants,  of  the  value  of  $12,000,  and  that  the  Hous- 
ton Rice  Milling  Company  had  received  and  converted  8000  sacks 
of  the  value  of  $24,000.  The  prayer  of  this  petition  was  for  money 
judgment  of  $2600  and  interest  against  defendants  jointly  and 
severally,  and  for  general  relief.  No  foreclosure  of  lien  was  asked 
in  this  pleading. 

On  June  4,  1906,  plaintiffs  filed  their  third  amended  petition, 
upon  which  this  trial  was  ••  had,  alleging  the  same  with  reference 
to  the  rice  contract,  cultivation  of  rice  and  their  lien,  etc.,  and 
further  alleging  that  the  rice  had  been  harvested  and  sacked,  and 
that  about  2500  sacks  valued  at  $7500  had  been  removed  from  the 
rented  premises  and  delivered  to  and  converted  by  the  Houston 
Rice  Milling  Company  within  30  days  after  removal,  and  while 
plaintiffs  had  a  lien  thereon,  and  that  the  Sexton  Rice  &  Irrigation 
Company  was  insolvent  at  the  time.  It  stated  a  payment  made  on 
April  30,  1906,  and  asked  for  judgment  against  defendants  jointly 
and  severally  for  the  sum  of  $2104.52  with  interest  and  costs  and 
general  relief.  In  this  petition  the  Bay  City  Rice  Milling  Company 
was  not  complained  of  in  any  way.  (It  may  be  advisable  to  state 
here  that  on   May  30,   1906,  the  Bay  City   Rice   Milling   Company 
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had  paid  plaintiffs   $875   and   had   been   discharged   in   reference   to 
plaintifb'   claims   against   it.) 

On  the  same  day,  June  4,  1906,  tlie  Houston  Kice  Milling  Com- 
pany filed  its  third  amended  original  answer,  alleging,  in  addition 
to  a  general  demurrer  and  denial,  that  it  acted  as  a  broker  without 
notice  of  plaintiffs*  claim  and  that  the  sales  made  by  it  were  made 
more  than  30  days  after  the  removal  of  the  rice  from  the  rented 
premises.  Also  by  special  plea  alleging  the  insolvency  of  the  Irri- 
gation Company  and  appointment  of  a  receiver  thereof  in  1905, 
that  its  property  had  been  sold  and  the  proceeds  applied  to  the 
payment  of  debts  due  by  it  to  other  parties  than  defendants,  that 
on  May  1,  1903,  said  Irrigation  Company  had  executed  in  its  favor 
a  first  mortgage  lien  upon  the  crop  raised  on  the  premises  in  1903 
to  secure  the  payment  of  $15,000  then  advanced  and  such  further 
advances  as  might  be  made,  which  mortgage  provided  that  sucli 
loan  and  advances  were  to  be  repaid  by  shipping  to  it  at  its  mill 
in  Houston,  on  or  before  December  1,  1903,  all  rough  rice  grown 
on  the  premises,  either  their  own  or  controlled  by  them,  the  proceeds, 
the  market  price,  of  which  were  to  be  applied  to  the  payment  of 
said  debt,  but  that  the  Irrigation  Company  had  the  right  at  its 
option  to  have  said  rice  milled  and  sold  by  this  defendant  and  the 
proceeds  applied.  That  it  elected  to  have  the  rice  milled  and  sold 
and  defendant  did  so  and  rendered  account  of  sales  to  the  Irrigation 
Company  and  credited  the  net  proceeds  on  such  indebtedness.  Tliat 
there  remained  a  balance  due  this  defendant;  that  at  a  former  term 
the  Bay  City  Rice  Milling  Company  and  the  Colorado  Valley  Rice 
Milling  Company  were  made  parties  to  this  suit;  that  the  former 
had  answered  admitting  having  received  rice  from  the  Irrigation 
Company  and  selling  and  appropriating  same  to  its  use  and  benefit 
and  that  the  answer  of  said  Milling  Company  did  not  claim  any 
lien  on  such  rice  and  in  fact  had  none,  and  the  value  thereof  ex- 
ceeded the  amount  of  plaintiffs'  demand.  That  a  large  portion  of 
the  rice  grown  on  said  premises  had  been  delivered  to  tenants  and 
to  the  Bay  City  Rice  Milling  Co.  and  to  the  Colorado  Valley  Rice 
Milling  Co.,  all  of  which  plaintiffs  well  knew,  and  well  knew  that 
their  landlord's  lien  attached  also  to  such  rice,  and  well  knew,  or 
could  have  known,  that  this  defendant  was  advancing  large  sums 
to  said  Irrigation  Company  under  said  mortgage;  and  if  plaintiffs 
had  any  landlord's  lien  upon  any  rice  they  knew,  or  could  have 
known,  that  this  defendant  had  a  junior  lien  thereon  and  it  was 
the  duty  of  plaintiffs  to  collect  their  debt  so  as  to  least  interfere 
with  this  defendant  in  the  collection  of  its  debt.  That  the  claims 
against  the  tenants  and  the  Colorado  Valley  Rice  Milling  Company 
are  now  barred,  and  the  voluntary  dismissal  by  plaintiffs  of  said 
Milling  Companies  was  laches  and  caused  it  and  plaintiffs  to  both 
lose  their  cause  of  action  against  them  unless  they  were  again  made 
parties.  That  by  reason  of  the  premises  plaintiffs  are  estopped  from 
asserting  further  claim  against  this  defendant;  that  it  was  entitled 
to  a  marshalling  of  securities  and  to  have  plaintiff  first  satisfy  its 
claim  out  of  the  rice  in  the  hands  of  said  companies,  or  if  sold 
by  them,  then  this  defendant  would  be  entitled  to  have  the   judg- 
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ment  so  entered  that  said  parties  would  be  first  required  to  pay  the 
judgment,  or  so  much  thereof  as  the  proceeds  would  warrant  and 
that  this  defendant  pay  only  what  balance  might  remain,  if  any,- 
etc.  The  prayer  was  that  said  Milling  Companies  be  made  parties 
defendant  and  that  the  judgment,  if  any,  be  rendered  so  that  it 
will  fully  protect  this  defendant,  and  also  that  as  to  this  defendant 
plaintiffs  take  nothing. 

On  June  5,  1906,  plaintiffs  filed  a  motion  stating  that,  as 
shown  by  the  second  amended  supplemental  petition,  they  entered 
into  an  agreement  with  the  Bay  City  Rice  Milling  Company  to 
dismiss  their  action  against  it,  plaintiffs  now  formally  dismiss  same 
and  ask  that  an  order  be  entered  to  that  effect,  which  was  done  as 
follows : 

"Xow,  on  this  5th  day  of  June,  1906,  the  plaintiffs  in  this 
cause  asked  for  and  obtained  permission  to  file  second  amended 
first  supplemental  petition,  and  afterwards  the  plaintiffs  dismissed 
this  cause  as  to  the  Bay  City  Eice  Milling  Company  according  to 
terms  of  agreement  between  plaintiffs  and  Bay  City  Rice  Milling 
Company,  dated  April  30,  1906.  Houston  Rice  Milling  Company 
asked  for  and  was  given  leave  to  file  fourth  amended  answer." 

There  appears  to  have  been  no  exception  taken  to  this  order  of 
dismissal.  However,  on  same  date,  June  6,  1906,  the  Bay  City  Rice 
Milling  Company  filed  a  supplemental  answer  to  said  third  amended 
petition  of  the  Houston  Rice  Milling  Company  demurring  thereto 
upon  the  ground  that  the  answer  shows  no  cause  of  action  against 
it,  nor  any  right  to  retain  it  as  a  party,  after  being  dismissed  by 
plaintiffs;  and  setting  up  the  said  agreement  of  April  30,  1906,  and 
pleading  it  in  bar  of  any  further  prosecution  of  the  suit  against 
it  by  plaintiffs. 

On  June  11,  1906,  the  Houston  Rice  Milling  Company  filed  its 
fourth  amended  answer  upon  which  the  trial  was  had.  The  plead- 
ing is  voluminous,  and  in  substance  was  as  follows:  General  de- 
murrer and  denial  and  plea  of  the  statute  of  two  years  before  the 
filing  of  the  third  amended  petition.  Special  plea,  referring  to 
previous  pleadings,  and  alleging  that  its  liability,  if  any,  to  plain- 
tiffs was  for  a  joint  tort  committed  by  it  and  the  Bay  City  Rice 
Milling  Company,  and  pleading  the  execution  of  said  agreement  for 
dismissal  of  April  30,  1906,  alleging  that  said  agreement  enured  to 
its  benefit  and  operated  to  release  it  from  any  liability  to  plain- 
tiffs. Also  a  re-allegation  of  its  special  pica  that  it  acted  as  a 
broker  in  selling  the  rice  without  any  notice  of  any  claim  of 
plaintiffs,  and  that  the  sales  made  by  it  were  all  made  more  than 
30  days  after  the  removal  of  the  rice  from  plaintiffs*  premises. 
Also  substantially  the  matters  that  were  set  up  in  the  third  amended 
original  answer.  The  prayer  of  this  pleading  was  that  the  Bay 
City  Rice  Milling  Company  be  made  a  defendant  and  be  required 
to  answer  herein;  that  on  final  hearing  plaintiff  take  nothing  against 
tliis  defendant,  and  if  any  judgment  against  defendant  be  entered 
that  it  be  so  worded  as  to  fully  protect  the  interests  of  this  defend- 
ant and  that  it  have  judgment  over  against  the  Bay  City  Rice 
Milling  Company  for  BMy  amount  it  may  be  required  to  meet  on 
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account  of  said  judgment.  This  was  the  first  pleading  by  which 
this  defendant  asked  for  a  judgment  in  its  favor  against  the  Bay 
City  Bice  Milling  Co. 

On  June  25^  1906^  plaintiffs  filed  another  amended  supplemental 
pleading. 

On  June  25,  1906,  the  plaintiffs  filed  their  second  amended  first 
supplemental  petition,  consisting  of  general  demurrer  and  two 
special  exceptions,  a  general  denial  of  all  the  allegations  contained 
in  defendant  Houston  Bice  Milling  Company's  fourth  amended 
answer;  reaffirming  the  allegations  of  its  third  amended  petition, 
and  denying  the  right  to  the  special  relief  prayed  for  in  said  fourth 
amended  answer,  because  the  plaintiffs  had  alleged  a  several  con- 
version of  property  upon  which  the  plaintiffs  had  held  a  lien,  and 
that  the  plaintiffs  believed  that  they  would  be  unable  to  show 
definitely  the  amount  of  rice  appropriated  by  the  Bay  City  Bice 
Milling  Company,  and  believed  that  $875  would  exceed  the  value 
of  the  rice,  and  that  a  settlement  for  such  sum  would  be  advan- 
tageous to  the  plaintiffs;  that,  acting  upon  such  belief,  they  made 
the  contract  attached  to  said  supplemental  answer,  dated  April  30, 
1906,  and  marked  Exhibit  A,  and  made  a  part  of  said  answer, 
alleging  that  such  agreement  was  made  in  good  faith,  and  denying 
the  intention  of  the  parties  to  release  the  Houston  Bice  Milling 
Company  by  such  settlement,  and  alleging  that  the  contract  obliged 
them  to  dismiss  said  cause  as  to  the  Bay  City  Bice  Milling  Com- 
pany, and  that  they  did  so  on  the  5th  day  of  June,  1906,  setting 
up  that  the  settlement  inured  to  the  benefit  of  the  Houston  Bice 
Milling  Company  to  the  extent  of  the  amount  received,  and  that 
the  Houston  Bice  Milling  Company  had  asserted  no  right  of  con- 
tribution or  other  relief  against  the  Bay  City  Bice  Milling  Com- 
pany prior  to  June  4,  1906,  such  date  being  subsequent  to  the 
making  of  the  agreement  relied  upon;  pleading  that  the  relief 
prayed  for  came  too  late,  was  a  stale  demand,  and  setting  up  es- 
toppel; setting  up  that  to  grant  the  relief  insofar  as  the  making 
of  the  Bay  City  Bice  Milling  Company  a  party,  would  delay  the 
trial  of  the  cause,  and  pleading  that  the  rice  converted  by  the  Bay 
City  Bice  Milling  Company  was  covered  by  a  chattel  mortgage 
given  by  the  Sexton  Bice  &  Irrigation  Company  for  moneys  loaned 
to  the  Sexton  Company  by  the  said  Milling  Company,  and  that  the 
rice  so  converted  was  insufficient  to  reimburse  such  advances,  and 
alleging  that  the  dismissal  was  had  without  objection  from  the 
Houston  Bice  Milling  Company,  and  that  J.  W.  Gaines,  one  of  the 
attorneys  for  Houston  Bice  Milling  Company,  withdrew  his  ob- 
jections in  open  court. 

On  the  25th  day  of  June,  1906,  the  Houston  Bice  Milling  Com- 
pany filed  its  first  supplemental  petition,  answering  the  pleadings 
of  the  plaintiffs,  consisting  of  a  general  demurrer  and  five  special 
exceptions,  and  a  general  denial  of  all  the  allegations  of  the  second 
amended  first  supplemental  petition,  except  those  admitting  the 
settlement  with  the  Bay  City  Bice  Milling  Company,  its  codefendant, 
and  alleging  that  such  settlement  was  a  full  and  complete  adjust- 
ment of  all  the  matters  in  controversy  between  the  parties  and  the 
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several  defendants,  and  specially  denying  that  it  ever  acquiesced 
in  and  agreed  to  the  dismissal  of  the  Bay  City  Rice  Milling  Com- 
pany as  a  party  defendant  from  the  cause,  or  tliat  it  ever  announced 
in  open  court  such  admission  or  agreement,  but  specially  denying 
such  admission. 

And  on  the  25th  day  of  June,  1906,  both  parties  announcing 
ready  for  trial  on  the  law  of  the  case,  the  prayer  of  the  defendant 
Houston  Kice  Milling  Company  that  the  Bay  City  Bice  Milling 
Company  be  again  made  a  party  defendant  to  the  suit  was  con- 
sidered by  the  court,  and  such  prayer  was  refused,  to  which  action 
of  the  court  defendant  excepted;  the  court  on  the  same  day  over- 
ruled all  of  the  general  and  special  exceptions  of  the  Houston  Rice 
Milling  Company,  except  exception  No.  2  to  the  plaintiffs'  supple- 
mental petition,  to  which  action  of  the  court  the  defendant  Houston 
Rice  Milling  Company  excepted,  except  as  to  the  sustaining  of 
exception  No.  2,  and  as  to  that  the  plaintiffs  excepted,  and  on  the 
same  dUte  the  demurrers  and  exceptions  of  the  plaintiffs  to  the 
defendant  Houston  Rice  Milling  Company's  pleadings  were  overruled, 
to  which  action  of  the  court  plaintiffs  excepted. 

The  causes  having  been  submitted  to  the  court  without  the  inter- 
vention of  a  jury,  and  after  plaintiffs  had  submitted  their  testi- 
mony, the  defendant  Houston  Rice  Milling  Company  filed  its  motion 
requesting  the  court  to  render  a  judgment  for  the  defendant,  for 
the  reasons  set  out  in  said  motion,  which  motion  was  by  the  court 
overruled  and  refused,  to  which  action  of  the  court  the  Houston 
Rice  Milling  Company,  defendant,  excepted.  And  the  trial  pro- 
ceeded and  resulted  in  a  judgment  in  favor  of  the  plaintiffs  and 
against  Sexton  Rice  &  Irrigation  Company  and  Houston  Rice 
Milling  Company  for  $2,124.14. 

Opinion, — The  second  and  nineteenth  assignments  raise  a  ques- 
tion of  limitations,  appellant  contending  that  plaintiffs*  cause  of 
action  was  barred  by  the  two  years  statute.  The  pleadings  of  plain- 
tiffs show  that  the  suit,  as  originally  brought,  was  for  a  money 
judgment  against  the  Irrigation  Company  and  against  all  parties 
then  made,  for  foreclosure  of  a  statutory  lien  on  the  rice  in  the 
hands  of  the  Bay  City  Rice  Milling  Company  and  the  Houston 
Rice  Milling  Company.  The  first  amended  petition  changed  this 
into  a  demand  based  on  a  conversion  of  the  rice,  and  all  of  plain- 
tiffs' subsequent  amended  pleadings  preserved  the  form  of  demand. 
The  first  amended  petition  was  filed  on  June  13,  1904.  The  testi- 
mony showed  that  appellant  and  the  Bay  City  Rice  Milling  Com- 
pany received  the  rice  in  September,  October,  November  and  Decem- 
ber, 1903.  Consequently  there  is  no  ground  for  the  claim  that 
two  years  had  run.  We  regard  as  of  no  merit  whatever  the  conten- 
tion that  the  third  amended  petition  set  up  a  new  cause  of  action. 
We  overrule  said  two  assignments. 

The  ninth  and  tenth  assignments  are  in  effect  that  the  court 
erred  in  dismissing  the  Bay  City  Rice  Milling  Company  as  a  party 
l)ecause  appellant  had  the  right  to  have  it  continued  as  a  party 
defendant,  the  pleadings  of  plaintiff  having  alleged  a  joint  tort  and 
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asked  for  a  joint  and  several  judgment;  and  that  the  court  also 
erred  in  refusing  to  grant  the  prayer  of  appellant  contained  in  its 
fourth  amended  answer  in  which  it  asks  that  the  Bay  City  Rice 
Milling  Company  be  again  made  a  party.  Appellant  in  thiji  con- 
nection presents  the  following  propositions: 

1st.  Where  the  pleadings  of  one  defendant  ask  for  affirmative 
relief  against  a  codefendant,  the  plaintiff  can  not  dismiss  such 
party.  2d.  Where  wrongdoers  are  jointly  sued  and  a  joint  and 
several  judgment  is  asked,  it  is  the  duty  of  the  court  to  assess 
judgment  against  the  defendants  jointly,  according  to  the  equitable 
interests  of  the  defendants,  and  the  plaintiff  can  not  dismiss  as 
to  one  and  deprive  the  other  of  such  right.  3d.  Where  more  than 
one  person  is  concerned  in  the  commission  of  a  wrong,  the  in- 
jured party  may  sue  one  or  all,  but  when  he  makes  his  choice  he 
is   concluded  by  it. 

The  last  of  these  propositions  is  unsound,  particularly  in  cases 
of  tort.  The  second  is  likewise  an  erroneous  declaration  of  the 
law,  unless  the  pleadings  of  a  defendant  set  up  some  state  of  facts 
recognized  as  creating  a  right  in  its  favor  as  against  the  other 
defendants.  The  first  of  these  propositions  is  the  only  one  which 
professes  to  present  such  a  matter  and  this  we  shall  discuss.  It 
appears  that  on  June  5  the  Bay  City  Rice  Milling  Company  an- 
swered appellant's  third  amended  answer,  which  was  filed  June  4, 
1906.  Whether  or  not  this  was  after  the  order  had  been  made 
dismissing  it  on  June  5  does  not  expressly  appear.  If  it  entered 
an  appearance  and  answered  a  pleading  of  appellant  after  having 
been  dismissed  this  would  have  constituted  a  new  appearance,  and 
it  would  have  been  before  the  court  in  respect  to  any  relief  asked 
of  it  by  appellant  in  such  pleading.  But  inasmuch  as  its  said  plead- 
ing demurred  to  appellant's  right  to  retain  it  as  a  party,  after  its 
dismissal,  and  did  not  plead  the  order  of  dismissal,  but  only  an 
agreement  by  plaintiffs  to  dismiss  it  as  a  fact,  we  take  it  that  such 
demurrer  had  reference  to  the  fact  that  plaintiffs'  amended  petition 
then  in  force  had  omitted  it  as  a  party  and  sought  no  judgment 
against  it,  (the  Bay  City  Rice  Milling  Company).  The  view,  that 
the  Bay  City  Rice  Milling  Company  did  not,  by  its  said  answer, 
make  itself  a  party  after  its  dismissal  from  the  case,  is  corroborated 
by  the  fact  that  on  June  11,  when  appellant  filed  its  fourth  amended 
answer,  it  asked  to  have  the  Bay  City  Rice  Milling  Company  made 
a  party,  and  when  the  case  was  readied  for  trial  appellant  did  not 
treat  it  as  having  appeared  again  after  dismissal,  but  on  the  con- 
trary treated  the  dismissal  as  effective  and  alleged  it,  and  moved 
the  court  to  have  it  made  a  party  defendant  and  required  to 
answer  as  prayed  for  in  the  fourth  amended  answer  of  appellant. 
It  is  evident  from  appellant's  own  pleadings  that  the  Bay  City 
Rice  Milling  Company  did  not  appear  after  the  order  of  dismissal. 

It  seems  to  us  that  having  allowed  the  court  to  enter  an  order 
of  dismissal  without  excepting  thereto,  appellant  could  not  after- 
wards, when  the  trial  was  reached,  place  itself  in  a  position  to 
complain  of  such  ruling,  by  having  the  court  overrule  a  motion 
then  made  to  have  the  dismissed  party  cited  and  excepting  thereto. 
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The  utmost  benefit  appellant  could  obtain  from  the  last  stated  rul- 
ing and  exception  would  be  the  right  to  complain  of  being  re- 
fused the  privilege  or  right  to  have  the  Bay  City  Eice  Milling 
Company  made  a  party  at  that  time  as  an  original  matter.  It 
would  hardly  be  seriously  contended,  after  the  case  had  been  pro- 
gressing for  several  years,  that  it  was  an  abuse  of  the  court's  power 
to  refuse,  after  announcement  of  ready,  to  allow  a  defendant  to 
have  new  parties  brought  in  for  its  benefit,  and  especially  where 
they  had  been  parties  and  were  recently  dismissed  without  excep- 
tion taken  to  such  order.  There  are  cases,  such  as  partition,  where 
every  person  interested  is  a  necessary  party,  and  cases  of  indis- 
pensable parties,  in  which  such  a  course  would  be  required,  although 
productive  of  delay.  But  this  was  not  of  that  character  of  cases. 
If  appellant  was  entitled,  by  reason  of  its  mortgage  contract,  to 
relief  against  the  Bay  City  Bice  Milling  Company,  it  might  as 
well  be  asserted  in  a  separate  suit  as  in  this  one.  We  therefore 
overrule   the   tenth,   ninth    and   eleventh    assignments. 

Under  the  twelfth,  thirteenth,  fourteenth  and  fifteenth  assignments 
several  questions  are  raised  in  reference  to  testimony:  That  T.  A. 
Stone  was  allowed  to  testify  that  the  rice  was  all  delivered  to  the 
Houston  Rice  Milling  Company  and  the  Bay  City  Rice  Milling 
Company,  and  that  from  the  best  of  his  recollection  without  data 
that  less  than  half  of  the  four  or  five  thousand  sacks  was  delivered 
to  the  latter  and  more  than  half  to  the  former.  Also  that  same 
witness  was  allowed  to  testify  in  answer  to  the  question:  "How 
many  days  was  it  at  the  greatest  calculation  from  the  time  the  rice 
was  threshed  until  it  was  received  by  the  Houston  Rice  Milling 
Company?'*  that  "it  would  not  take  over  two  or  three  weeks  at  the 
most;  if  a  car  went  straight  it  would  not  take  more  than  two  or 
three  days,  but  cars  are  subject  to  delays;  it  certainly  never  would 
take  over  two  weeks."  Also  asked:  "Would  it  be  more  than  30 
days  or  less  than  30  days  from  the  date  of  threshing  before  it  was 
received  by  the  Houston  Rice  Milling  Company  from  the  Sexton 
Irrigation  Company?''     Ans.    "It  would  be  less  than  thirty  days." 

The  testimony  first  quoted  was  objected  to  because  the  answer 
showed  the  witness  had  no  data  by  which  he  could  testify,  and 
because  the  testimony  was  an  estimate  based  on  recollection  and 
did  not  purport  to  be  facts.  We  overrule  this  as  the  testimony 
was  of  a  fact  and  his  stating  it  from  recollection  did  not  serve  to 
condemn  it  as  testimony,  as  witnesses  generally  testify  to  facts 
from  recollection.  The  objection  went  more  to  its  weight.  The 
other  testimony  quoted  was  more  of  a  fact  than  of  a  mere  conclu- 
sion. However,  the  case  was  tried  by  the  judge  and  there  is  no 
charge  made  by  appellant  that  there  was  not  ample  other  testimony 
to  establish  the  facts  indicated  by  the  above  answers.  Texas  & 
Pac.  Ry.  V.  Rutherford,  68  S.  W.  Rep.,  826;  Beham  v.  Ohio,  75 
Texas,  90;   Smith  v.   I^ee,  82   Texas,  130. 

The  fourteenth  is  that  there  was  error  in  admitting  a  deposi- 
tion of  T.  W.  Ford,  over  the  objection  that  said  witness's  depo- 
sition liad  been  taken  on  June  4,  1904,  which  had  been  read  in 
evidence,   and   the   deposition   in   question,   a  second   deposition,   was 
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taken  by  the  Houston  Bice  Milling  Company  without  an  order  of 
court.  It  appears  that  plaintiffs  had  the  first  deposition  taken 
and  that  appellant  itself  had  the  second  one  taken.  We  think 
appellant  could  not  object  on  the  ground  stated,  to  a  deposition 
taken  by  itself.  However  this  may  be,  it  appears  that  the  testimony 
contained  in  it  existed  in  the  evidence  given  by  other  witnesses,  and 
under  the  cases  just  cited,  the  trial  being  by  the  judge,  its  pres- 
ence would  not  constitute  error  that  should  affect  the  judgment. 
Appellant  does  not  pretend  to  allege  in  its  brief  that  there  was 
not  other  testimony  to  the  same  effect. 

The  fifteenth  complains  of  testimony  of  Manley  Sexton  that 
he  negotiated  the  lease  with  the  president  of  the  Sexton  Bice  & 
Irrigation  Company  and  that  said  company  was  to  pay  him  $2.00 
an  acre  for  the  land,  which  was  admitted  over  the  objection  that 
there  was  no  allegation  in  the  petition  as  to  the  rental  value  of 
the  land,  or  that  it  was  rented  by  the  acre,  or  alleging  the  relative 
value  of  the  land  sold  (200  acres)  to  the  remainder  (1800  acres). 
There  was  an  allegation  that  200  acres  had  been  sold  off  the  tract, 
and  also  that  the  proportionate  amount  of  the  contract  rental  price 
of  $4000  for  the  1800  acres  remaining  was  $3600.  Tliis  would 
be  the  prima  facie  effect  of  the  fact  that  200  acres  of  a*  tract  of 
2000  acres  leased  for  $4000  had  been  sold  off,  in  the  absence  of 
evidence  indicating  the  propriety  of  a  different  understanding, 
consequently  the  testimony  was  harmless.  The  assignment  is 
overruled,  and  in  this  connection  the  twenty-seventh  also. 

The  eighth  assignment  is  that  the  court  refused  to  instruct  the 
jury  to  find  in  appellant's  favor,  after  plaintiffs  rested  tlieir  case. 
It  is  asserted  that  the  evidence  fails  to  show  what  quantity,  if 
any,  of  the  rice  was  received  by  appellants,  and  fails  to  show  that 
the  rice  had  not  been  removed  from  the  premises  for  more  than 
thirty  days  prior  to  its  receipt  by  appellant;  and  it  fails  to  show 
that  any  jj^rt  of  the  rice  it  received  was  milled  and  sold  prior  to 
30  days  from  the  date  of  its  removal  from  the  premises,  and  fur- 
ther that  the  testimony  shows  tliat  the  landlords  made  no  claim 
or  took  any  steps  to  protect  their  lien,  and  shows  that  all  the  rice 
received  by  appellant  was  received  at  Houston  "not  later  than 
December  1,  1903.^'  The  books  of  the  Sexton  Irrigation  Company 
and  those  of  appellant  afforded  evidence  that  the  rice  reached  the 
hands  of  appellant  in  less  than  thirty  days  after  its  removal  from 
the  rented  premises,  and  the  quantities  thereof.  The  evidence  shows 
that  the  rice  received  by  it  was  disposed  of  by  appellant.  The  fact 
that  the  landlords  made  no  claim  nor  took  steps  to  prevent  a  con- 
version may  J>e  conceded.  It  appears  that  appellant  took  a  mort- 
gage on  the  crop  which  was  subject  to  the  landlords'  lien,  and,  by 
virtue  of  the  provisions  of  this  mortgage,  received  rice  in  suffi- 
cient quantity  and  value  to  satisfy  the  demands  of  the  landlord, 
and  disposed  of  it.  These  facts  were  against  the  propriety  of  an 
instructed  verdict  for  appellant. 

In  the  motion  for  such  instruction  there  were  other  grounds 
stated,  none  of  which  are  tenable,  viz.:  That  the  undisputed  evi- 
dence was  that  appellant  was   acting  in  the  capacity   of   a  broker 
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in  milling,  preparing  for  market  and  selling  the  rice.  This  was 
not  the  undisputed  evidence,  for  it  appeared  to  have  been  acting 
under  this  mortgage  contract  and  in  its  own  interest.  Further, 
that  the  action  was  originally  for  a  joint  tort  against  appellant  and 
the  Bay  City  Bice  Milling  Co.,  and  plaintiffs  had  dismissed  the 
latter  when  the  latter  had  received  more  rice  than  was  sufficient 
to  satisfy  plaintiffs*  rent  claim.  The  facts  showed  tort  committed 
by  both,  but  in  reference  to  different  lots  of  rice,  not  a  joint  tort, 
but  if  there  had  been  a  joint  tort  committed,  neither  wrongdoer 
could  complain  of  a  dismissal  of  the  other.  Further,  that  the  Bay 
City  Bice  Milling  Company  had  settled  with  plaintiffs  and  re- 
ceived a  discharge  so  far  as  its  liability  was  concerned,  and  that 
this  operated  as  a  discharge  of  appellant.  This  was  not  so.  If 
the  Bay  City  Bice  Milling  Company  converted  any  of  the  rice 
grown  on  the  premises,  it  was  of  other  rice  than  that  received  by 
appellant.  There  was  no  joint  act  of  conversion,  though  both  were 
in  fraud  of  plaintiffs'  lien;  and  the  rule  that  satisfaction  by  one 
joint  tort  feasor  discharges  the  other  does  not  seem  to  have  any 
application  whatever.  See  El  Paso  &  N.  W.  By.  v.  Darr,  15  Texas 
Ct.  Bep.,  146,  and  cases  there  cited  and  discussed.  The  agreement 
was,  however,  in  express  terms  a  mere  covenant  not  to  sue,  and 
expressly  stipulated  that  "It  is  a  covenant  not  to  sue  said  Bay 
City  Bice  Milling  Company  on  account  of  the  matters  and  things 
set  up  in  plaintiffs'  petition,  and  that  plaintiffs  expressly  reserve 
and  retain  the  right  to  proceed  against  the  Sexton  Bice  &  Irriga- 
tion Company  and  the  Houston  Bice  Milling  Company  for  the 
recovery  of  the  balance  due  upon  the  indebtedness  set  up  and  de- 
scribed in  plaintiffs'  petition  and  that  nothing  herein  contained 
shall  be  in  any  wise  construed  as  affecting  or  releasing  the  liability 
of  the  Sexton  Bice  &  Irrigation  Company  and  Houston  Bice  Mill- 
ing Company  for  said  balance  due  plaintiffs,"  and  that  the  amount 
received  for  the  release  was  to  be  applied  as  a  credit  on  said  in- 
debtedness. Other  grounds  appear  in  the  motion,  but*  they  have 
been  practically  disposed  of  by  what  has  already  been  discussed. 

The  receipt  of  the  rice  by  appellant,  under  a  mortgage  for  its 
own  benefit,  and  for  the  purpose  of  using  it  to  satisfy  its  mortgage, 
within  thirty  days  after  its  removal  from  the  premises,  was  a  con- 
version within  that  time  as  respects  the  landlords'  lien.  That 
plaintiffs  did  not  bring  suit  within  thirty  days  after  the  removal 
makes  no  difference.  Nor  that  they  failed  to  assert  a  claim  or 
to  take  any  other  steps.  Zapp  v.  Johnson,  87  Texas,  641;  Mensing 
V.  Card  well,  33  Texas  Civ.  App.,  16.  In  view  of  these  decisions 
and  what  has  been  said,  we  overrule  also  the  sixteenth,  seventeenth, 
eighteenth,  twentieth,  twenty-first  and  twenty-fifth  assignments. 

The  twenty-second,  twenty-third,  twenty-fourth  and  twenty-eighth 
assignments  insist  that  there  was  no  evidence*  that  plaintiffs  had 
a  landlords'  lien  on  the  rice  received  by  appellant;  that  there  was 
no  evidence  that  such  rice  came  from  the  lands  belonging  to 
plaintiffs  and  that  there  was  no  evidence  that  plaintiffs'  rice  was 
converted  by  appellant.  Our  conclusions  of  fact  dispose  of  these 
matters. 
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We  conclude  as  facts^  in  view  of  what  was  done  by  the  trial 
judge^  that  plaintiffs  had  a  landlords'  lien  on  the  rice  grown  on 
the  lands  leased  to  the  Sexton  Irrigation  Company^  that  while  said 
lien  was  in  force,  that  is,  that  within  30  days  after  its  removal 
from  the  lands,  the  appellant,  by  virtue  of  a  mortgage  which  in- 
cluded the  crops,  which  mortgage  was  subordinate  to  the  landlords' 
lien,  received,  under  the  terms  of  said  mortgage  for  its  own  benefit, 
enough  of  the  rice  grown  upon  the  premises  to  more  than  satisfy 
plaintiffs'  demand  for  rent,  and  disposed  of.  the  same.  The  judg- 
ment is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


Southern   Pacific    Company   v.   Arthur    C.    Dusablon. 

Decided  December  11,  1907. 

1 . — Jurisdiction— Personal  Injuries — Nonresident. 

For  the  purpose  of  redress,  it  is  immaterial  where  a  wrong  was  committed. 
A  wrong  being  personal,  redress  may  be  sought  for  it  wherever  the  wrong-doer 
may  be  found.  But  to  this  rule  there  are  three  exceptions  in  respect  to  torts: 
(1)  Where  the  lex  loci  delicti  is  in  direct  contravention  of  the  law  or  policy 
of  the  forum;  (2)  where  the  remedy  prescribed  for  the  tort  by  the  lex  -loci 
delicti  is  penal  in  its  character;  and  (3)  statutory  torts,  where  the  statute, 
in  creating  the  liability,  at  the  same  time  creates  a  mode  of  redress  peculiar 
to  that  State,  by  which  alone  the  wrong  is  to  be  remedied.  And  these  excep- 
tions are  themselves  subject  to  certain  limitations. 

2. — Same — Case  Dlstingnished. 

For  a  wrongful  injury  to  the  person  of  another,  redress  may  be  had  in 
the  courts  of  this  State  regardless  of  where  the  injury  was  inflicted,  if  such 
personal  injury  (not  resulting  in  death)  w^as  actionable  in  the  country  where 
such  wrong  was  done.  The  case  of  Mexican  Nat.  Ry.  Co.  v.  Jackson,  89  Texas, 
113,  reviewed  and  distinguished. 

3. — Jnrisdietion — ^Personal  Injuries — Citizen  of  Hew  Mexico — Suit  in  Texas. 

By  a  statute  of  New  Mexico  a  citizen  of  that  Territory  is  required  to 
bring  his  suit  for  personal  injuries  in  the  courts  of  that  Territory,  and  is 
prohibited  from  bringing  such  suit  in  any  other  jurisdiction.  Hence  a  suit  by 
a  citizen  of  New  Mexico  for  personal  injuries  received  there,  cannot  be  main- 
tained in  Texas. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Bedll  (£  Kemp,  for  appellant. — ^Where  the  suit  is  between  non- 
residents of  the  State  of  Texas,  and  is  a  statutory  cause  of  action 
which  the  laws  of  New  Mexico  forbid  being  sued  upon  outside  of 
that  territory,  the  courts  of  Texas  ouglit  not  to  take  jurisdiction. 
Mexican  Nat.  Ey.  Co.  v.  Jackson,  89  Texas,  107;  Slater  v.  Mex. 
Nat. 'By.  Co.,  194  U.  S.,  129;  Law  Co.  Op.  Com.  Ed.,  book  48,  p. 
904,  same  case   115   Fed.   Eep.,   593. 

The  statutes  of  New  Mexico  having  made  actions  for  personal 
injuries  statutory  causes  of  action,  and  said  statutes  having  provided 
that  all  suits  based  on  such  causes  of  action  should  be  brought  in 
New  MexicQ  and  in  no  other  State  or  territory,  the  courts  of  Texas 
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ought  not  to  take  jurisdiction  of  suits  for  personal  injuries  received 
in  New  Mexico.  Coyne  v.  So.  Pac.  Co.,  155  Fed.  Eep.,  683;  Buttron 
V.  E.  P.  &  N.  E.  By.  Co.,  93  S.  W.  Eep.,  676;  Mexican  N.  Ry. 
Co.  V.  Jackson,  89  Texas,  113;  Chicago,  H.  I.  &  P.  Ry.  Co.  v. 
Thompson,  100  Texas,  185;  DeHam  v.  Mex.  Nat.  Ry.  Co.,  86 
Texas,  68;  Willis  v.  Mo.  Pac.  Ry.  Co.,  61  Texas,  432;  Texas  & 
Pac.  Ry.  V.  Richards,  68  Texas,  375;  St.  Louis,  I.  M.  &  So.  Ry. 
v.  McCormick,  71  Texas,  660;  Belt  v.  Gulf,  C.  &  S.  P.  Ry.  Co., 
22  S.  W.  Rep.,  1062;  Slater  v.  Mex.  Nat.  Ry.  Co.,  115  Fed.  Rep., 
693;  Slater  v.  Mex.  Nat.  Ry.  Co.,  194  U.  S.,  129.  (Law  Co.  Op. 
Ed.,  Book  48,  p.  904.) 

Patterson  £  Wallace,  for  appellee. — The  court  properly  overruled 
defendant's  demurrer  questioning  the  jurisdiction  and  ako  its  plea 
to  the  jurisdiction: 

Because  'Vhere  the  action  is  transitory  and  is  based  on  personal 
injuries,  recognized  as  such  by  universal  law,  the  suit  may  be  brought 
where  the  aggressor  is  found,  irrespective  of  the  provision  of  the 
local  law,  or  whether  there  be  any  law  at  all  in  force  at  the  place 
where  the  wrong  was  inflicted.'*  Missouri,  K.  &  T.  Ry.  v.  Godair, 
39  Texas  Civ.  App.,  298;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Keller, 
76  S.  W.  Rep.,  802;  Southern  P.  Co.  v.  Graham,  34  S.  W.  Rep., 
135;  Willis  v.  Mo.  Pac,  61  Texas,  432;  Missouri,  K.  &  T.  Ry. 
Co.  V.  Kellerman,  39  Texas  Civ.  App.,  274;  Atchison,  T.  &  S.  F. 
Ry.  Co.  V.  Sowers,  99  S.  W.  Rep.,  190;  art.  4,  sec.  2,  U.  S.  Const; 
Cole  V.  Cunningham,  133  XJ.  S.,  107,  33  L.  ed.,  642;  Stone  v. 
U.  S.,  167  U.  S.,  178. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  ap- 
pellee against  appellant  to  recover  damages  for  personal  injuries 
alleged  to  have  been  inflicted  by  the  negligence  of  the  company 
on  the  26th  of  April,  1906,  at  Lordsburg,  New  Mexico.  In  our 
view  of  the  case  it  is  unnecessary  to  state  the  grounds  of  negli- 
gence averred,  or  the  specific  injuries   sustained. 

The  appellant  answered  by  a  plea  of  privilege,  claiming  the  right 
to  be  sued  in  Harris  County,  Texas.  Also  by  special  demurrer, 
raising  the  question  of  jurisdiction,  which  being  overruled,  it  filed 
a  special  plea  to  the  jurisdiction  of  the  court,  predicating  such  plea 
upon  the  statute  set  out  in  our  conclusions  of  law,  and  upon  the 
fact  that  appellee  was  a  resident  citizen  of  New  Mexico  at  the  time 
of  his  alleged  injuries  and  when  this  suit  was  brought.  This  plea 
being  overruled,  appellant  pleaded  certain  defenses  in  bar,  which, 
in  view  of  the  disposition  we  shall  make  of  the  case,  are  not  nec- 
essary to  further  mention.  The  trial  of  the  case  resulted  in  a  ver- 
dict and  judgment  for  the  appellee. 

Conclusions  of  Fact. — ^As  we  shall  reverse  the  judgment  and  dis- 
miss the  suit  upon  the  ground  that  the  court  erred  in  not  sustain- 
ing appellant's  plea  and  demurrer  to  the  jurisdiction,  these  con- 
clusions will  be  confined  to  such  facts  as  pertain  to  that  plea. 

It  was  averred  and  ptoved  that  when  plaintiff  received  the   per- 
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sonal  injaries  upon  which  he  bases  his  action  he  was  a  resident 
citizen  of  the  territory  of  New  Mexico;  that  his  injuries  were  sus- 
tained in  that  territory;  that  at  the  time  he  was  injured  and 
when  the  suit  was  brought  defendant  was  a  foreign  corporation, 
having  been  incorporated  under  the  laws  of  the  State  of  Kentucky, 
operating  a  railroad  in  the  territory  of  New  Mexico,  where  it  main- 
tained an  office  and  had  agents  through  whom  service  could  be 
had  on  the  company  under  the  laws  of  said  territory;  that  the  statute 
set  out  in  our  conclusions  of  law  was  passed  by  the  Legislature 
of  New  Mexico  and  was  in  full  force  and  effect  at  and  from  the 
time  the  injuries  complained  of  were  inflicted  and  the  suit  insti- 
tuted, until  it  was  tried. 

Conclusions  of  Law. — ^Appellant's  first  and  second  assignments  of 
error,  which  involve  substantially  the  same  question  and  will  be 
considered  together,   are   as   follows: 

"The  trial  court  erred  in  not  sustaining  defendant's  special  de- 
murrer questioning  the  court's  jurisdiction,  which  special  demurrer 
is  in  suhfitance  as  follows: 

"The  defendant,  excepting  to  and  protesting  against  the  action 
and  order  of  the  court  in  overruling  its  plea  of  privilege,  appears 
for  the  single  and  special  purpose  of  objecting  to  the  jurisdiction  of 
this  court,  and  for  that  purpose  specially  excepts  to  the  plaintiff's 
petition  and  says:  That  it  appears  therefrom  that  the  plaintiff's 
cause  of  action,  if  any  he  has,  did  not  arise  in  the  State  of  Texas, 
but  arose  and  accrued  at  Lordsburg,  in  the  territory  of  New  Mexico, 
at  which  time,  and  the  time  of  the  filing  of  his  petition,  it  appears 
therefrom  that  the  plaintiff  was  a  resident  citizen  of  said  town 
of  Lordsburg  and  territory  of  New  Mexico,  and  the  defendant  a 
foreign  corporation,  nonresident  of  Texas,  and  an  inhabitant  of 
another  State.  Wherefore,  this  court  ought  not  to  take  jurisdiction 
of  this  cause,  and  of  this  the  defendant  prays  the  judgment  of  the 
court.'' 

"The  trial  court  erred  in  overruling  the  defendant's  plea  to 
the  jurisdiction  based  on  the  laws  and  Act  of  New  Mexico  set  up 
in  said  plea,  for  the  reason  that  plaintiff  had  not  filed  his  suit  in 
New  Mexico,  as  required  by  said  laws  and  Act  as  a  condition  prece- 
dent to  his  right  to  a  recovery,  and  because  said  laws  and  Act  ex- 
pressly repudiated  the  right  of  the  courts  of  Texas  to  take  jurisdic- 
tion of  plaintiff's  cause  of  action,  which  arose  in  New  Mexico,  and 
on  no  principle  of  comity  should  this  court  have  entertained  juris- 
diction. On  the  contrary,  inasmuch  as  the  said  Act  of  New  Mexico, 
set  up  in  defendant's  plea,  expressly  repudiated  the  right  of  Texas 
courts  to  take  jurisdiction  of  actions  of  this  sort  arising  in  said 
territory,  this  court  ought  not  to  take  jurisdiction  of  this  suit." 

It  is  a  general  rule  that  for  the  purpose  of  redress  it  is  imma- 
terial where  a  wrong  was  committed;  in  other  words,  a  wrong  being 
personal,  redress  may  be  sought  for  it  wherever  the  wrongdoer  may 
be  found.  To  this  there  are  a  few  exceptions  in  which  actions  are 
said  to  be  local,  and  must,  therefore,  be  brought  within  the  country 
where  they  arose.     As   applied  to   torts,   these   exceptions   may   be 
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said  to  consist  of  (1)  those  where  the  lex  loci  delicti  is  in  direct 
contravention  of  the  law  or  policy  of  the  forum;  (2)  where  the 
remedy  prescribed  for  the  tort  by  the  lex  loci  delicti  is  penal  in 
its  character;  and  (3)  statutory  torts,  where  the  statute,  in  creating 
the  liability,  at  the  same  time  creates  a  mode  of  redress  peculiar 
to  that  State,  by  which  alone  the  wrong  is  to  be  remedied.  To  these 
exceptions,  however,  there  are  certain  limitations  and  qualifications 
not  necessary  to  mention  here. 

It  is  obvious  that  the  second  exception  has  no  application  to  this 
case.  But  it  was  earnestly  contended  by  counsel  for  appellant  in 
brief  and  oral  argument  that  the  first  has;  and,  among  other  cases, 
they  cite,  Mexican  Nat.  By.  Co.  v.  Jackson  (89  Texas,  113),  in 
support  of  the  contention. 

Before  showing  the  distinction  between  that  case  and  the  one  at 
bar,  we  deem  it  not  improper  to  observe  that  the  policy  of  a  State 
or  nation  must  be  determined  by  its  constitution,  laws  and  judicial 
decisions,  not  by  the  varying  opinions  of  lawyers  or  judges  as  to 
the  demands  or  interest  of  the  public.  As  has  been  well  said: 
"Anjrthing  more  indistinct  and  incapable  of  certainty  or  uniformity 
than  the  requirement  of  ^public  policy*  can  hardly  be  imagined.  This 
principle  is  now  invoked  with  increasing  frequency;  and  sometimes, 
at  least,  seems  to  be  made  use  of  as  authority  for  deciding  in 
whatever  way  the  court  thinks  would,  on  the  whole,  be  most  useful. 
It  need  not  be  said  that  such  use  of  such  principle  must  diminish 
greatly  the  certainty  and  uniformity  of  the  law.*'  2  Parsons  on 
Contracts  (9  ed.),  265.  It  is  because  things  have  been  either 
enacted,  or  assumed  to  be  by  the  common  law  unlawful,  and  not 
because  a  judge  or  court  have  a  right  to  declare  that  such  and 
such  things  are,  in  his  or  their  view,  contrary  to  public  policy. 
Janson  v.  Driefontein  Con.  Mines,  L.  B.  (1902),  A.  C,  484,  491. 
In  that  case  the  Earl  of  Halsbury  said:  "I  do  not  think  that 
the  phrase  'against  public  policy*  is  one  which  in  a  court  of  law 
explains  itself.  It  does  not  leave  at  large  to  each  tribunal  to  find 
that  a  particular  contract  is  against  public  policy.  ...  I  deny 
that  any  court  can  invent  a  new  head  of  public  policy.** 

Ever  since  the  adoption  by  this  State  of  the  common  law  as  the 
rule  of  decision,  a  wrongful  injury  to  the  person  of  another  has 
been  actionable  in  its  courts  and  redress  given  the  injured  party, 
regardless  of  where  the  injury  was  inflicted,  if  such  personal  in- 
jury (not  resulting  in  death)  was  actionable  in  the  country  where 
such  wrong  was  done.  It  may  be  safely  said,  in  view  of  our  laws 
and  judicial  decisions,  that  it  has  never  been  the  policy  of  the  State 
of  Texas  to  furnish  a  city  of  refuge  or  make  itself  an  Alsatia  for 
those  who  have  wrongfully  inflicted  injuries  upon  others.  But  its 
policy  has  always  been,  without  counting  the  costs,  if  the  wrong- 
doer could  be  found  within  its  borders  to  open  the  doors  of  its 
courts  to  the  injured  party,  though  an  alien,  and  mete  out  the 
same  even-handed  justice  to  parties  to  the  suit  that  she  would  had 
they  both  been  its  own  citizens  and  the  injury  inflicted  within 
its  borders.  Nor  has  Texas  ever  said  to  any  of  its  citizens,  "You 
shall    not    go    into    courts    of    any    other    jurisdiction,    where    your 
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aggressor  may  be  found,  than  my  own  to  redress  your  grievance/' 
Throughout  its  history,  this  State  has  strictly  adhered  to  the  prin- 
ciple of  the  common  law,  which  declares  that,  "If  an  injury  be 
done  to  the  person  of  another  the  liability  therefor  is  deemed  per- 
sonal to  the  perpetrator  of  the  wrong,  following  him  wheresoever 
he  may  go,  so  that  compensation  may  be  exacted  from  him  in  any 
proper  tribunal  which  may  obtain  jurisdiction  of  the  defendant's 
person,  if  the  right  to  sue  is  not  confined  to  the  place  where  the 
cause  of  action  arises/' 

The  case  of  Mexican  Nat.  By.  Co.  v.  Jackson,  though  contrary 
to  the  weight  of  authority  (Wharton,  Conflict  of  Laws,  3d  ed.,  sec. 
480b,  p.  1123),  is  not  in  antagonism  with  this  principle,  but  is 
only  a  misapplication  arising  from  a  misconception  of  it,  producing 
the  anomaly  of  closing  the  courts  of  this  State  to  actions  for  personal 
injuries  inflicted  in  the  Bepublic  of  Mexico  while  the  Federal  Courts 
within  its  boundaries  stand  open  to  redress  such  wrongs.  Evey  v. 
Hex.  Cent.  B.  C,  62  U.  S.  App.,  118,  81  Fed.  Bep.,  294.  The 
Jackson  case  was  decided  upon  the  ground  that  the  remedy  given 
by  the  law  of  Mexico  for  such  an  injury  is  so  essentially  different 
from  that  given  by  our  law  that  it  can  not  be  enforced  by  the  courts 
of  Texas.  Something  is  said,  arguendo^  in  the  opinion  as  to  public 
policy  of  Mexico,  a  matter  about  which  the  courts  of  this  State 
are  not  concerned,  and  is  never  considered  in  determining  the 
public  policy  of  the  forum.  It  is  the  public  policy  of  its  own 
country  that  a  court  must  look  to  and  be  governed  by  in  deciding 
whether  it  will  entertain  jurisdiction  of  a  cause  of  action  arising 
elsewhere,  and  not  to  the  policy  of  a  foreign  country,  about  which 
they  know  and  care  nothing. 

In  view  of  what  has  always  been  the  pronunciation  of  our  courts 
on  cases  of  this  character,  we  do  not  think  it  was  the  intention  of 
the  Supreme  Court  to  hold  that  jurisdiction  should  be  denied  be- 
cause they  would  be  a  "charge  upon  our  people"  in  making  settle- 
ment of  rights  originating  outside  the  State,  under  the  laws  of  a 
different  government.  See  Mexican  Cent.  By.  v.  Mitten,  13  Texas 
Civ.  App.,  653. 

But  however  this  may  be,  the  territory  of  New  Mexico  does  not 
occupy  the  attitude  towards  Texas  of  strictly  a  foreign  country. 
Among  the  privileges  guaranteed  by  article  4,  section  3,  of  the 
Constitution  of  the  United  States,  to  the  citizens  of  each  State,  is 
the  right  to  institute  and  maintain  actions  of  every  kind  that  is 
accorded  its  own  citizens.  Corfield  v.  Coryell,  4  Wash.  C.  C,  380. 
Under  the  3d  section  of  article  4  of  the  Constitution  it  has  been 
held  that  a  ^^citizen  of  a  sister  State  may  sue  a  defendant  resident 
of  his  home  State  in  any  State  where  he  can  get  service  on  him, 
even  though  the  cause  of  action  arose  in  his  home  State,  provided 
it  be  transitory.''  Eingartner  v.  111.  Steel  Co.,  94  Wis.,  70,  68  N. 
W.  Bep.,  664;  Cofrode  v.  Gartner,  79  Mich.,  332,  44  N.  W.  Bep., 
623.  While  it  may  be  that  this  privilege  is  not  extended  to  citizens 
of  territories,  and  may  be  claimed  only  by  citizens  of  sister  States, 
yet  a  territory  like  New  Mexico,  waiting  to  be  panoplied  with  state- 
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hood,  is   a  child   of  the   Federal   Government,   to   whom   comity,   at 
least,  should,  in  its  infancy,  be  extended  by  one  of  the  United  States. 

We  therefore  conclude  that  this  case  does  not  fall  within  the 
first  exception  stated  to  the  general  rule,  that  for  the  purpose  of 
redress,  it  is  immaterial  where  the  wrong  is  committed. 

Does  it  fall  within  the  third  exception?  This  question  depends 
upon  (1)  whether  plaintiff's  action  is  founded  upon  a  statutory 
tort;  and  (2)  if  it  is,  whether  the  statute,  in  creating  the  liability, 
at  the  same  time  created  a  mode  of  redress  peculiar  to  the  terri- 
tory of  New  Mexico. 

The  Act  of  the  Legislature,  upon  which  the  appellant  bases  its 
contention  that  this  action  is  for  purely  a  statutory  tort,  is  as 
follows : 

''Whereas,  it  has  become  customary  for  persons  claiming  damages 
for  personal  injuries  received  in  this  territory  to  institute  and 
maintain  suits  for  the  recovery  thereof  in  other  States  and  territories, 
to  the  increased  cost  and  annoyance  and  manifest  injury  and  op- 
pression of  the  business  interests  of  this  territory,  and  in  deroga- 
tion of  the  dignity  of  the  courts  thereof; 

"THEREFORE,  BE  IT  ENACTED  by  the  legislative  assembly 
of  the  Territory  of  New  Mexico: 

''Sec.  1.  Hereafter  there  shall  be  no  civil  liability  under  either 
the  common  law  or  any  statute  of  this  territory  on  the  part  of  any 
person  or  corporation  for  any  personal  injuries  inflicted,  or  death 
caused  by  such  person  or  corporation  in  this  territory,  unless  the 
person  claiming  damages  therefor  shall,  within  ninety  days  after 
such  injury  shall  have  been  inflicted,  make  and  serve  upon  the 
person  or  corporation  against  whom  the  same  is  claimed  and  at 
least  thirty  days  before  commencing  suit  to  recover  judgment 
therefor,  an  affidavit  wliich  shall  be  made  before  some  oflBcer  within 
this  territory  who  is  authorized  to  administer  oaths,  in  which  tlie 
affiant  shall  state  his  name  and  address,  the  name  of  the  person 
receiving  such  injuries,  insofar  as  the  same  may  be  known  to  affiant, 
the  way  or  manner  in  which  said  injuries  were  caused  insofar  as 
the  affiant  has  any  knowledge  thereof,  and  the  names  and  addresses 
of  all  witnesses  to  the  happening  of  the  facts  or  any  part  thereof 
causing  such  injuries  as  may  at  such  times  be  known  to  affiant; 
and  unless  the  person  so  claiming  such  damages  shall  also  commence 
an  action  to  recover  the  same  within  one  year  after  such  injuries 
occur  in  the  District  Court  of  this  territory  in  and  for  the  county 
in  which  such  injuries  occur,  or  in  and  for  the  county  of  this  terri- 
tory where  the  claimant  or  person  against  whom  such  claim  is  as- 
serted resides,  or  in  event  such  claim  is  asserted  against  a  corpora- 
tion, in  the  county  in  this  territory  where  such  corporation  has  its 
principal  place  of  business;  and  said  suit  after  having  been  com- 
menced shall  not  be  dismissed  by  plaintiff  unless  by  written  con- 
sent of  defendant  filed  in  tlie  case  or  for  good  cause  shown  to  the 
court;  it  being  hereby  expressly  provided  and  understood  that  such 
right  of  action  is  given  only  on  the  understanding  that  the  fore- 
going conditions  precedent  are  made  a  part  of  the  law  under  which 
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right  to  recover  can  exist  for  such  injuries  except  as  herein  other- 
wise provided.     .     .     ." 

"Sec.  3.  It  shall  be  unlawful  for  any  person  to  institute,  carry 
on  or  maintain  any  suit  for  the  recovery  of  any  such  damages  in 
any  other  State  or  Territory.'' 

It  clearly  appears  from  this  Act  that  the  Legislature  intended 
to  make  any  right  of  action  against  any  person  or  corporation  for 
personal  injuries  or  death  inflicted  in  New  Mexico  depend  upon 
the  person  claiming  damages  bringing  and  prosecuting  his  suit 
therefor  in  a  District  Court  of  the  territory,  after  performing  cer- 
tain acts  made  conditions  precedent  to  his  cause  of  action.  In 
other  words,  its  obvious  purpose  was  to  relieve  the  perpetrator  of 
the  wrong  from  any  civil  liability  therefor,  unless  the  party  dam- 
aged, after  complying  with  certain  conditions  prescribed,  instituted 
his  suit  within  one  year  after  the  injuries  occurred,  in  the  District 
Court  of  the  territory  where  they  were  inflicted,  or  in  the  county 
where  both  parties  reside,  or,  if  against  a  corporation,  in  the 
county  of  the  territory  where  such  corporation  has  its  principal 
place  of  business.  It  will  however  be  observed  that  the  statute  does 
not  create  or  originate  the  cause  of  action,  but  seems  to  recognize 
the  fact  that  civil  liability  theretofore  existed  at  common  law,  as 
well  as  by  statute,  for  personal  injuries  inflicted  or  death  caused 
by  persons  or  corporations  in  New  Mexico.  This  differentiates 
this  case  from  Ross  v.  Kansas  City  Ry.  Co.  (79  S.  W.  Rep.,  626), 
and  others  which  hold  that,  where  a  cause  of  action  is  created 
by  and  has  its  origin  in  a  statute  which  imposes  conditions  or 
limitations  upon  the  right  as  prerequisites  to  its  exercise  the  law  of 
the  place  where  the  cause  of  action  arose  governs  as  to  limitation. 
This  is  a  right  of  action  existing  at  common  law  which  has  not, 
as  in  the  case  of  Coyne  v.  Southern  Pacific  Co.  (155  Fed.  Rep., 
683),  been  wholly  superseded  by  the  statute,  upon  which  conditions 
are  sought  to  be  imposed  by  statute  limiting  its  enforcement.  As 
was  said  by  this  court  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Sowers 
(99  S.  W.  Rep.,  190),  a  case  where  the  same  statute  was  considered, 
and  precisely  like  this  one  except  the  plaintiff  was  a  citizen  of  the 
Territory  of  Arizona :  "The  section  of  the  law  under  consideration 
.  .  .  attempts  not  only  to  proliibit  its  citizens,  but  all  parties, 
who  are  so  unfortunate  as  to  be  injured  within  its  territorial  limits, 
from  exercising  the  right,  accorded  in  England,  the  States  of  the 
American  Union,  and  other  civilized  countries,  or  instituting  such 
actions,  wherever  the  guilty  party  may  have  his  or  its  domicile." 
The  judgment  in  favor  of  plaintiff  in  that  case  was  affirmed,  and 
an  application  by  the  defendant  for  a  writ  of  error  was  denied  by 
the  Supreme  Court.  This  is,  insofar  as  it  can  be  decided  by  the 
courts  of  a  State,  a  judicial  determination  that  this  action  is  not 
a  statutory  one,  in  the  sense  that  it  can  only  be  prosecuted  and 
maintained  in  the  State  where  the  injury  was  inflicted,  unless  the 
injured  party  be  a  citizen  of  that   State. 

But,  inasmuch  as  the  plaintiff  in  this  case  was  at  the  time  his 
cause  of  action  accrued  and  when  this  suit  was  brought  a  resident 
Vol.  XLVIII.  Civil— 14. 
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citizen  of  the  Territory  of  New  Mexico,  the  further  question  is 
presented :  Can  this*  action,  in  view  of  the  statute  under  consid- 
eration, be  maintained  by  him  in  any  jurisdiction  except  that  terri- 
tory? It  can  not  be  said  that  a  citizen  is  not  to  be  governed  and 
bound  by  the  laws  of  his  own  country;  nor  can  he,  in  disregard 
of  such  laws,  go  into  the  courts  of  another  country  and  ask  them, 
as  a  matter  of  comity,  to  redress  wrongs  which  the  laws  of  his 
domicile  require  him  to  seek  redress  for  in  the  courts  of  his  own 
country.  The  very  principle  upon  which  comity  between  foreign 
or  sister  States  is  based  repels  the  idea  that  he  has  even  the  shadow 
of  a  claim  to  any  such  right.  As  we  said  in  the  Sowers  case:  "The 
right  of  injured  parties  to  recover  damages  from  the  negligent  in- 
flictor  of  the  injuries  is  recognized  in  New  Mexico,  although  the 
recognition  carries  with  it  burdensome  and  vexatious  conditions,  of 
which,  however,  if  its  citizenship  is  willing  to  endure  them,  no  one 
is  in  a  position  to  complain.'^  The  honor  one  enjoys  in  being  a 
resident  of  a  territory  whose  Legislature  has  such  an  exalted  idea  of 
the  "dignity^'  of  its  courts  and  tender  consideration  for  its  "busi- 
ness interests,'^  manifested  by  the  statute  in  question,  must  be 
taken    cum    onere. 

We,  therefore,  conclude  that  the  District  Court  was  without 
jurisdiction  of  this  case,  and  that  it  erred  in  not  sustaining  defend- 
ant's exception  and  plea  to  its  jurisdiction. 

If  we  are  correct  in  this  conclusion,  the  other  assignments  of 
error  should  not  be  considered.  If,  however,  the  Supreme  Court 
should  differ  with  us  upon  the  jurisdictional  question,  we  will  then 
cheerfully  perform  the  duty  of  considering  all  other  questions 
raised  by  the  assignments. 

For  reason  of  the  errors  indicated,  the  judgment  of  the  District 
Court  is  reversed  and  the  suit  dismissed,  without  prejudice  of  plain- 
tiff's right,  if  any  he  has,  to  institute  and  prosecute  his  action  in 
any  jurisdiction  outside  the  State  of  Texas. 

Reversed  and  dismissed. 


MissoxTBi.  Kansas  &  Texas  Ra.ilway  Company  op  Texas  v. 

Fbane  Price. 

Decided  December  12,  1907. 

1. — ^Passenger — ^Alighting  for  Lunch — ^Dnty  of  Carrier — Case  Distlngnlshed. 

Where  a  conductor  of  a  railway  train,  in  reply  to  a  question  by  a  passen- 
ger, told  the  passenger  that  the  train  would  stop  at  a  certain  station  long 
enough  for  the  passenger  to  go  and  get  a  lunch  and  that  he  could  go  and  get 
a  lunch  before  the  train  would  leave,  the  conductor  was  guilty  of  negligence 
in  starting  the  train  before  the  passenger  had  reasonable  time  to  get  the 
lunch,  and  hence  the  company  was  responsible  for  injuries  received  by  such 
passenger  in  attempting  to  board  the  train  after  it  had  started,  it  not  ap- 
pearing that  the  passenger  was  guilty  of  negligence  in  making  such  attempt. 
Missouri  Pac.  Ry.  Co.  v.  Forenian,  73  Texas,  311,  distinguished. 

2. — Same — General  Bole. 

Where  a  railway  train  stops  at  an  intermediate  station  of  a  passenger's 
trip   and  the  passenger,  using  proper  care,   alights   for  a   purpose  consistent 
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with  his  character  as  passenger,  intending  to  return  and  continue  his  passage 
upon  the  same  train,  he  does  not  lose  his  character  as  passenger  and  is  entitled 
to  the  protection  due  to  a  passenger,  in  his  efforts  to  board  the  train. 

8. — ^Harmless  Error — ^Improper  Testimony. 

Testimony  as  to  the  general  reputation  for  truth  and  veracity  of  the  plain- 
tiff in  a  damage  suit  is  ordinarily  improper,  but  the  admission  of  such  testi- 
mony over  objection  is  harmless  when  other  testimony  to  the  same  effect  has 
already  been  admitted  without  objection. 

4. — ^Discretion  of  Court — Suspension  of  Trial. 

The  refusal  of  a  trial  court  to  grant  a  defendant's  motion  to  suspend  or 
postpone  a  trial  to  give  the  defendant  time  to  procure  the  attendance  of  a  wit- 
ness, was  not  an  abuse  of  discretion  when  it  appeared  from  the  record  that 
the  witness  had  never  been  subpenaed,  or  sworn  as  a  witness,  and  was  not  under 
rule  when  excused  by  plaintiff^s  counsel. 

5. — ^Damages — Loss  of  Leg. 

A  verdict  for  $8,500  for  the  loss  of  a  leg  was  not  excessive  in  the  case  of 
a  carpenter  with  a  iife  expectancy  of  34  years,  earning  $60  per  month  and 
employed  about  two-thirds  of  his  time. 

Appeal  from  the  District  Court  of  Montague  County.  Tried  below 
before  Hon.  Clem.  B.  Potter. 

Jos.  A.  Oraham,  for  appellant. — A  conductor  or  other  employee 
engaged  in  the  operation  of  a  railway  train,  has  no  authority  to 
agree  that  the  train  which  has  stopped  at  a  water  tank  for  water 
will  stand  there  long  enough  for  a  passenger  to  leave  the  train  and 
get  something  to  eat,  and  the  fact  that  such  passenger  may  think 
said  train  had  stopped  at  a  station  will  not  render  the  railway  com- 
pany liable  in  damages  for  personal  injuries  sustained  by  such  pas- 
senger in  attempting  to  board  said  train;  it  not  having  stood  as 
long  as  he  expected  it  would.  Missouri  P.  Ey.  Co.  v.  Forman, 
73  Texas,  311;  International  &  6.  N.  Ry.  Co.  v.  Best,  93  Texas, 
344;  Missouri,  K.  &  T.  Ry.  Co.  v.  Perry,  8  Texas  Civ.  App.,  78; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Kendrick,  32  S.  W.  R.,  42;  Sevier 
V.  Vicksburg  M.  Ry.  (Do.,  48  Am.  Rep.,  74;  St.  Louis  &  S.  W.  Ry. 
Co.  V.  McCullough,  33  S.  W.  R.,  285. 

Stuart  &  Bell,   for  appellee. 

LEVY,  Associate  Justice. — The  appellee  brought  this  suit 
against  the  railway  company  to  recover  damages  for  personal  in- 
juries received  by  him  while  riding  as  a  passenger  on  one  of  the 
defendant's  trains.  The  case  was  tried  in  the  District  Court,  to  a 
jury,  and  resulted  in  a  verdict  and  judgment  for  the  appellee  for 
the  sum  of  eighty-five  hundred  dollars  ($8500),  which  the  appellant 
seeks  to  have  reversed  for  errors  assigned. 

The  evidence  in  the  case  establishes  the  following:  That  in  the 
night  time  of  December  20,  1905,  the  appellee  boarded,  at  St.  Jo,  a 
mixed  train  of  the  appellant's  that  carried  passengers.  He  was 
going  to  Gainesville,  Texas,  over  the  appellant's  railway.  The  night 
was  dark,  and  the  caboose  of  the  train  poorly  lighted;  he  paid  the 
conductor   his   fare   on   the   train.      There   being   larly   passengers   in 
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the  caboose,  he  went  out  on  the  platform  of  the  caboose  to  smoke. 
After  passing  the  station  of  Muenster  the  train  made  a  halt;  think- 
ing the  halt  or  stop  was  at  the  station  of  Myra,  and  desirous  of  get- 
ting a  lunch  at  that  place,  the  appellee  asked  the  conductor  in  charge 
of  the  train  if  this  was  Myra  where  the  train  had  stopped,  and 
whether  or  not  the  train  would  stop  long  enough  for  him  to  get 
a  lunch.  The  conductor  replied  to  him  that  this  was  Myra  where 
the  train  had  arrived,  and  that  the  train  would  stop  long  enough 
for  him  to  get  off  and  get  a  lunch,  and  that  he  would  have  time 
to  go  and  get  a  lunch  before  the  train  would  leave,  and  that  he 
could  go  and  get  a  lunch.  The  appellee,  relying  upon  these  state- 
ments of  the  conductor,  alighted  from  the  caboose  and  was  pro- 
ceeding in  the  direction  in  which  he  understood  the  lunch  counter 
was  located;  but  before  he  had  gone  very  far  in  this  direction,  from 
the  train,  he  heard  the  train  begin  to  start,  and  ran  to  get  aboard 
it.  The  train  was  moving  slowly  when  he  reached  it,  and  he 
reached  the  hand-rails  of  the  front  end  of  the  caboose  to  get  up  on 
the  caboose;  and  as  he  was  getting  up  on  the  caboose,  endeavoring 
to  board  it,  the  train  suddenly  increased  its  speed  and  hurled  or 
jerked  him  to  the  ground,  throwing  him  under  the  car  in  such  a 
way  that  the  wheels  passed  over  his  leg,  mangling  it  so  that  it  had 
to  be  amputated  above  the  knee.  The  conductor  in  the  trial  denied 
that  he  told  the  appellee  that  the  halt  was  at  Myra,  or  that  he  could 
get  off  for  the  lunch,  or  that  the  train  would  wait  for  him,  and 
that  he  knew  the  appellee  had  gotten  off.  The  evidence  shows  that 
the  place  where  the  train  was  then  halted  was  not  in  fact  at  Myra, 
but  was  at  a  water  tank  for  the  purpose  of  having  the  engine  take 
water;  but  the  evidence  does  not  show  that  the  appellee  in  fact 
knew  the  place  the  train  was  then  stopped  was  not  in  fact  Myra. 
The  evidence  is  conflicting  as  to  whether  the  appellee  was  intoxicated 
at  the  time,  there  being  some  evidence  that  he  was,  and  some  that 
he  was  not.  There  is  evidence  in  the  record  to  support  the  findings 
that  the  conductor  told  the  appellee  that  the  stop  was  at  Myra;  and 
that  the  conductor  knew  the  purpose  of  appellee  in  getting  off  the 
train  at  the  time;  and  that  the  conductor  informed  appellee  he 
would  have  time  to  get  off  and  get  a  lunch,  and  that  appellee  could 
get  off  and  get  the  lunch  and  return  before  the  train  left;  and 
that  the  conductor  knew  that  the  appellee  had  gotten  off  the  train 
for  the  purpose;  and  that  the  train  did  not  wait  a  sufficient  time 
for  appellee  to  re-enter  the  car  after  he  had  alighted.  The  conductor 
in  charge  of  the  train,  after  appellee  had  made  known  to  him  his 
desire  to  alight  at  Myra  to  get  a  lunch,  and  knowing  that  appellee 
had  alighted  from  the  train  for  the  purpose,  was  guilty  of  negli- 
gence in  moving  the  train  before  appellee  had  time  to  re-enter; 
and  the  railway  company  was  guilty  of  negligence  in  failing  to 
exercise  sufficient  care  and  caution  for  the  safe  transportation  of 
appellee,  a  passenger  on  its  train.  That  the  appellee  was  not  guilty 
of  contributory  negligence  either  in  alighting  at  the  point  he  did 
or  in  endeavoring  to  board  the  car. 

In  his  first  assignment  of  error  the  appellant  contends  that  the 
court  erred  in  not  sustaining  the  general  demurrer  to  the  petition. 
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Appellee  in  his  petition  alleged  that  he  wag  a  passenger  on  the 
train;  that  after  the  train  had  passed  Muenster^  going  east,  it 
made  a  stop^  and  that  it  was  dark;  that  when  the  train  stopped 
appellee,  thinking  the  train  had  arrived  at  the  station  of  Myra, 
and  desiring  something  to  eat,  asked  the  conductor  in  charge  of 
the  train  if  the  train  had  arrived  at  Myra  and  whether  or  not  the 
train  would  stop  long  enough  for  him  to  get  a  lunch;  that  the 
conductor  announced  to  him  that  the  train  had  arrived  at  Mvra 
and  would  stop  long  enough  for  him  to  alight  and  get  a  lunch, 
and  that  he  would  have  time  to  go  and  could  go  and  get  a  lunch 
hefo're  the  train  left;  that  appellee,  relying  upon  the  announcement 
and  statement  to  him  by  the  conductor,  alighted  from  the  train  and 
proceeded  in  the  direction  where  he  was  informed  there  was  a 
lunch  stand;  that  before  he  had  proceeded  very  far  from  the  train, 
and  without  any  notice  to  him,  the  train  started  up  and  proceeded 
to  move;  and  realizing  that  the  train  was  going  to  leave  him,  he 
started  back  at  once  to  the  train  and  endeavored  to  board  the  same, 
and  while  he  was  endeavoring  to  board  the  same  it  suddenly  in- 
creased its  speed  and  hurled  him  under  the  wheels  of  the  car  and 
mangled  his  leg.  He  further  alleged  that  the  conductor  knew 
he  had  gotten  off  of  the  train  for  the  purpose  that  he  did,  and  knew 
that  he  was  proceeding  to  get  the  lunch,  and  knew  that  he  had  not 
returned  to  the  car — or  by  the  exercise  of  ordinary  care  could  have 
known  that  he  had  not  re-entered  the  car. 

There  is  a  distinguishment  in  the  case  of  Missouri  Pac.  By.  Co. 
V.  Foreman,  73  Texas,  311,  and  in  the  facts  plead  in  this  petition. 
In  the  Foreman  case  the  conductor  was  merely  asked  the  question 
how  long  the  train  would  stop  at  Dodge.  But  here  the  appellee  asked 
the  conductor  and  was  told  by  him  after  the  train  stopped  that  it 
would  stop  long  enough  for  him  to  go  and  get  a  lunch,  and  that 
he  could  go  and  get  a  lunch  before  the  train  left  the  place  where 
it  then  was. 

It  is  the  well  settled  law  that  carriers  of  passengers  owe  a  high 
degree  of  care  for  the  safety  of  passengers.  Likewise  it  is  a  well 
settled  rule  requiring  of  passengers  in  endeavoring  to  board  cars, 
to  use  such  care  and  caution  as  a  person  of  ordinary  prudence 
would  use  under  similar  circumstances.  Where  a  train  stops  at  an 
intermediate  station  of  a  passenger's  trip,  and  the  passenger,  using 
proper  care,  alights  from  the  train  for  a  proper  purpose  consistent 
with  the  character  of  a  passenger,  intending  to  return  and  con- 
tinue his  passage  upon  the  same  train,  he  does  not  lose  his  character 
as  a  passenger,  and  is  entitled  to  the  protection  due  to  a  passenger 
in  his  efforts  to  board  the  train.  Parsons  v.  New  York  Cent.  By., 
21  N.  E.,  145;  Oalveston,  H.  &  S.  A.  v.  Cooper,  2  Texas  Civ.  App., 
42;  Missouri,  K.-&  T.  By.  v.  Overfield,  19  Texas  Civ.  App.,  440; 
St.  Louis  S.  W.  By.  v.  Humphreys,  25  Texas  Civ.  App.,  401. 

The  railway  company  does  not  engage  in  the  contract  of  passage 
to  give  the  passenger  an  opportunity  to  leave  the  cars  at  interme- 
diate stations  of  his  journey,  nor  would  it  be  required  that  a  con- 
ductor in  charge. of  the  train  presume  that  he  will  leave  the  car. 
Yet  it  is  the  law  that  where  the  passenger  does  alight  at  an  inter- 
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mediate  station  for  any  purpose  consistent  with  the  character  of  a 
passenger,  with  the  implied  or  express  consent  of  the  carrier,  and 
with  the  knowledge  on  the  part  of  the  carrier  that  he  expects  to  re- 
turn and  continue  his  passage  on  the  same  train,  then  the  relation 
of  carrier  and  passenger  does  not  cease  but  continues  to  exist  as 
to  that  train,  and  the  obligation  rests  upon  the  carrier  to  afford 
him  an  opportunity  to  safely  re-enter  the  car.  A  conductor  put  in 
charge  and  control  of  a  train  by  a  railway  company  is  acting  within 
the  scope  of  his  employment  and  authority  when  discharging  towards 
a  passenger  on  his  train  any  duty  the  railway  company  owes  to 
him.  International  &  G.  N.  Ey.  v.  Anderson,  82  Texas,  516.  Neg- 
ligence of  the  conductor  in  charge  of  the  train  in  respect  to  the 
duties  required  of  the  company  to  a  passenger,  renders  the  com- 
pany liable  for  the  negligence.  Gulf,  C.  &  S.  F.  By.  v.  McGowan, 
65  Texas,  640.  It  was  within  the  scope  of  the  authority  of  the 
conductor  in  charge  of  the  train  that  appellee  was  riding  upon,  to 
announce  to  him  as  a  passenger  on  the  train,  at  his  request,  the 
name  of  the  station  that  the  train  was  then  stopped  at,  and  to  state 
to  him  the  length  of  time  the  train  would  remain  there,  and  to 
hold  the  train  standing  there  in  accordance  with  the  answer  at  the 
time  80  designated.  Railway  v.  Elliott,  61  S.  W.,  726.  The  ap- 
pellee having  made  known  to  the  conductor  his  desire  to  alight 
and  get  a  lunch  during  the  time  the  train  stopped,  and  the  con- 
ductor having  informed  him  he  would  have  the  time  to  do  so, 
and  having  consented  that  he  might  alight  for  the  purpose,  ap- 
pellee, when  he  alighted  for  the  purpose,  did  not  cease  but  con- 
tinued to  sustain  the  relation  of  passenger  to  the  railway  company. 
Appellee  being  still  a  passenger  at  the  time  and  under  the  circum- 
stances, it  was  required  of  the  conductor  in  charge  of  the  train 
that  he  exercise  for  the  company  its  obligation  of  prudence  and 
care  for  appellee's  safety,  and  if  appellee  did  not  re-enter  sooner, 
to  delay  the  train  in  accordance  with  his  answer  of  the  time  des- 
ignated  to  appellee  in  order  to  accomplish  that  end.  The  acts  of 
the  conductor  and  his  announcements  to  appellee  were  done  in  the 
course  of  the  performance  of  his  services  as  conductor  operating 
the  train  for  the  railway  company,  and  show  a  violation  of  a 
duty  that  the  carrier  owed  appellee  in  that  respect,  and  were  not 
an  independent  personal  obligation  of  the  conductor  to  the  appellee 
omitted  to  be  done  as  an  accommodation,  like  awaking  a  sleeping 
passenger.  The  petition  stated  an  actionable  case,  and  did  not 
show  contributory  negligence  as  a  matter  of  law,  and  the  demurrer 
was   properly    overruled. 

The   second   assignment  of   error   is   overruled. 

The  third  and  fourth  assignments  complain  of  the  admission  of 
evidence.  Appellee  was  permitted  to  prove  his  general  reputation 
for  truth  and  veracity.  Appellant  asserts  that  the  appellee  was  not 
warranted  in  this  case  to  make  such  proof.  The  record  shows  that 
the  appellee  proved  his  general  reputation  for  truth  and  veracity 
by  two  witnesses  before  any  objection  was  made  to  such  evidence, 
and  the  same  fact  was  proven  by  two  witnesses  after  the  objection 
was   entered.     The   bill   of  exception   in  this  case  only  reaches   an 


1907. 'I      Missouri,  K.  &  T.  By.  Co.  of  Texas  v.  Price.         215 

objection  to  this  evidence  as  to  two  witnesses.  The  appellant  did 
not  oifer  to  dispute  the  evidence  upon  this  collateral  issue.  In 
this  attitude  of  the  evidence  on  this  question^  if  the  court  had 
sustained  the  objection  to  the  evidence  of  the  two  witnesses  com- 
plained of,  the  same  facts  testified  to  by  these  two  witnesses  would 
have  yet  remained  unobjected  to  before  the  jury  in  the  evidence  of 
the  other  four  witnesses  used  on  the  same  question.  So  it  ap- 
pears to  us  that  if  there  was  error  in  not  excluding  the  evidence 
on  objection  of  the  two  witnesses  here  objected  to,  it  was  harmless, 
and  the  assignments  must  be  overruled.  Chicago,  R.  I.  &  T.  Ry. 
V.  Porterfield,  92  Texas,  442.  Also  the  further  contention  under 
the  fourth  assignment  should  be  overruled.  Boon  v.  Weathered, 
23   Texas,  664. 

The  appellant  complains  in  the  fifth  assignment,  of  the  action  of 
tlie  court  in  refusing  to  suspend  further  proceedings  in  the  trial  of 
the  cause  until  the  attendance  of  a  witness  could  be  had.  The  bill 
of  exception  does  not  show  an  abuse  of  the  discretion  of  the  court 
in  refusing  to  grant  this  postponement,  nor  does  it  show  any 
misleading  or  improper  action  of  the  appellee^s  attorneys.  As  in- 
corporated in  the  record,  it  appears  that  the  witness  for  which  the 
postponement  or  delay  was  sought  had  never  been  subpoenaed  as  a 
witness  and  was  not  sworn  as  a  witness  and  was  never  placed  under 
the  rule  as  a  witness,  and  was  not  under  the  rule  when  excused 
by  appellee's  counsel.     The  assignment  is  overruled. 

Appellant's  sixth  and  seventh  assignments  complain  of  the  over- 
ruling of  the  motion  for  new  trial,  especially  upon  two  paragraphs 
contained  in  the  motion.  These  two  grounds  urge  that  the  evi- 
dence as  a  whole  does  not  show  negligence  on  the  part  of  the  rail- 
way, and  does  show  contributory  negligence  on  the  part  of  the 
appellee. 

Appellee  testified  to  the  facts  plead  in  his  petition,  and  the 
jury,  under  a  correct  and  applicable  charge  of  the  court,  found  in 
his  favor  on  these  facts.  The  evidence  was  conflicting  between  him 
and  the  conductor.  These  facts  plead  therefore  come  to  us  on  find- 
ings of  fact  by  the  jury  as  the  established  facts  in  the  case.  The 
ruling  upon  the  demurrer  settles  the  question  that  if  the  facts 
plead  were  true  they  would  constitute  actionable  negligence.  The 
fact  tliat  the  train  was  shown  by  the  conductor  to  be  at  a  water- 
tank  instead  of  at  Myra,  would  not  relieve  the  negligence  of  the  ap- 
pellant acting  through  its  agent  in  charge  of  the  train.  If  he 
misled  the  passenger  to  his  injury,  we  do  not  think  the  company 
could  claim  exemption  from  the  act.  It  was  for  the  jury  to  decide 
whether  or  not  appellee  was  guilty  of  contributory  negligence  in 
attempting  to  board  the  train  on  the  night  he  was  injured.  The 
appellee  says  the  train  was  going  at  the  rate  of  four  or  five  miles 
per  hour  when  he  first  attempted  to  get  on  it,  and  he  thought  he 
was  safe  in  trying  to  get  on  it  at  that  speed.  There  is  sharp  con- 
flict of  evidence  on  the  issue  of  whether  or  not  appellee  was  in- 
toxicated at  the  time.  Appellee  says  he  was  not.  The  jury  ren- 
dered a  general  verdict  in  favor  of  appellee  on  all  issues  submitted. 
One   of  the   issues   was   his   negligence   which   involved   drunkenness. 
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We  assume  the  truth  of  the  finding  that  he  was  not  drunk  at  the 
time  of  his  injuries.  As  a  matter  of  law  we  can  not  say  he  was 
guilty  of  contributory  negligence. 

It  therefore  being  established  by  evidence  sufficient  to  support  the 
finding  that  the  appellant  was  guilty  of  negligence,  and  that  ap- 
pellee was  not  guilty  of  negligence,  and  the  negligence  of  the  ap- 
pellant's conductor  was  the  proximate  cause  of  appellee's  injuries, 
we  overrule  these  assignments.  Missouri,  K.  &  T.  Ry.  v.  Gist,  31 
Texas  Civ.  App.,  662;  Texas  &  Pac.  Ry.  v.  Murphy,  46  Texas,  362; 
Mills  V.  Missouri,  K.  &  T.  Ry.,  94  Texas,  242;  Houston  &  T.  C.  Ry. 
V.  Stewart,  14  Texas  Civ.  App.,  703. 

The  eighth  assignment  complains  of  the  amount  of  the  verdict. 
The  appellee  was  32  years  old,  had  a  life  expectancy  of  practically 
34  years,  was  a  carpenter  and  earned  $60  per  month,  and  was  em- 
ployed about  two-thirds  of  the  time;  lost  a  leg  and  could  not  effi- 
ciently follow  his  avocation  any  more.  It  may  be  true  that  he 
might  be  able  to  labor  at  other  work  of  some  kind,  yet  the  jury 
evidently  and  properly  considered  that  feature  of  the  evidence  in 
making  the  award.  We  are  not  prepared  to  say  the  verdict  is  ex- 
cessive.    The  case  is  ordered  affirmed. 

Affirmed, 

Writ  of  error  refused. 


T.  C.  Mars  v.  E.  C.  Morbis. 

Decided  December  12,  1907. 

1. — Deed:— Call  for  Distance. 

Where  a  caU  in  a  conveyance  of  land  was  to  run  east  from  an  established 
comer  "1570,  a  stake,"  omitting  the  unit  of  measure,  but  the  other  calls 
were  for  measure  in  varas  and  the  same  was  necessary  in  this  one  to  make 
the  lines  close,  the  call  will  be  taken  as  one  for  a  distance  of  1670  varaa. 

9. — ^Trespass  to  Try  Title — Common  Source — ^Evideiice. 

To  prove  claim  of  title  by  defendant  from  a  common  source  plaintiff  should 
have  been  permitted  to  ask  defendant  if  he  went  into  possession  of  the  land  in 
controversy  under  the  deed,  which  had  been  introduced  in  evidence,  from  the 
grantor  through  whom  plaintiff  also  claimed  title.  But  the  error  was  harmleaa 
where  the  fact  was  proven  by  other  and  undisputed  evidence. 

8. — Outstanding  Title — ^Evidence — Cliarge. 

The  admission  of  deeds  to  other  parties  of  land  out  of  the  same  survey^ 
offered  by  defendant,  was  proper  to  show  outstanding  title  in  third  parties 
only  in  case  of  evidence  showing  the  land  in  controversy  to  be  included  in 
that  so  conveyed,  and  in  the  absence  of  such  evidence  an  instruction  to  find 
for  defendant  if  his  deed  and  those  to  such  third  parties  covered  the  entire 
number  of  acres  of  land  included  in  the  survey  was  erroneous. 

i. — ^EYidence,  Irrelevant  and  Prejudicial. 

Evidence  considered  and  held  improperly  admitted  because  irrelevant  to 
the  issues  and  at  the  same  time  prejudicial  to  appellant  before  the  jury. 

5. — ^Trespass  to  Try  Title — ^Pleading — ^Estoppel. 

One  claiming  under  a  deed  of  gift  would  be  estopped  from  claiming  title 
to  the  land  by  proof  showing  an  estoppel  of  his  grantor  to  claim  it  as  against 
the  defendant.  And  such  estoppel  could  be  shown,  under  plea  of  not  guilty 
in  such  action,  without  special  pleading:,  by  proof  that  the  conveyance  by  the  one 
oonstituting  the  common  source  of  title»  (which  designated  the  boundaries  by 
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calls  for  course  and  distance  that  would  not  include  the  land  in  controversy) 
was  accompanied  by  a  parol  designation  by  the  gnantor  of  special  landmarks 
I  bounding  the  tract  sold  and  including  in  it  the  part  in  controversy. 


6. — ^Decd — ^Intent — Charge. 

In  the  absence  of  evidence  that  a  grantor  intended  by  his  conveyance  to 
convey  other  land  that  his  deed  described,  it  was  error  to  submit  to  the  jury 
an  issue  as  to  what  was  his  intent  in  so  conveying. 

7. — ^Estoppel — ^Pointing  out  Bonndariei — Cliarge. 

Instructions  considered  and  held  to  submit  clearly  and  correctly  the  issue 
of  estoppel  of  a  grantor  as  to  the  boundaries  of  the  land  conveyed  by  him  by 
his  act  m  pointing  out  fixed  landmarks,  a  stake  and  fence  not  called  for  by 
the  deed,  as  the  boundary  of  the  land  he  was  selling. 

8. — ^Limitation — ^Begistered  Deed. 

A  conveyance  which  does  not,  by  the  description  it  gives,  cover  the  land 
in  controversy,  cannot  be  made  the  basis  of  limitation  by  possession  for  five 
years  under  a  deed  duly  registered,  though  the  grantor  be  estopped,  by  his 
parol  designation  of  boundaries,  from  claiming  that  such  land  was  not  included; 
nor  was  payment  of  taxes  on  the  land  described  in  such  deed  payment  on  such 
as  would  pass  thereby  only  by  estoppel. 

Appeal  from  the  District  Court  of  Hopkins.  Tried  below  before 
Hon.   B.  L.   Porter. 

L.  S.  Schluter  and  C.  E.  Sheppard,  for  appellant. — It  is  not 
competent  in  trespass  to  try  title,  in  the  absence  of  allegation  and 
proof  of  fraud,  misrepresentation  or  mistake,  to  permit  tlie  de- 
fendant to  show  that  the  deed  under  which  he  claims  was  intended 
to  embrace  land  not  in  fact  included  in  tlie  description.  Watts  v. 
Howard,  77  Texas,  71;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Richards,  11 
Texas  Civ.  App.,  95;  Kirby  v.  National  Bank  &  Investment  Co., 
22  Texfts  Civ.  App.,  257 ;  Dawson  v.  McLeary,  25  S.  W.  Rep.,  707. 

To  constitute  a  basis  for  the  five  years  statute  of  limitations  the 
deed  must,  by  its  own  terms,  or  by  reference  to  some  other  regis- 
tered deed,  identify  the  land  and  this  deed  from  Mars  to  Morris 
does  not  identify  nor  describe  the  land  in  controversy  and  it  was 
error  for  the  court  to  permit  the  jury  to  consider  it  in  connection 
with  such  a  plea  of  limitations.  Murphy  v.  Welder,  58  Texas,  235; 
Clark  V.  Kirby,  25   S.  W.,   1096. 

Templeton,   Crosby  &  Densmore,   for  appellee. 

WILLSON,  Chief  Justice. — Appellant's  suit  against  appellee 
was  to  try  the  title  to  43  32-100  acres  of  the  Joshua  B.  Hill  survey 
in  Hopkins  County.  His  petition,  in  the  form  usual  in  such  suits, 
was  filed  in  the  District  Court  of  Hopkins  County  on  January  8, 
1906.  Appellee  answered  by  a  general  demurrer,  a  general  denial, 
a  plea  of  not  guilty,  a  plea  setting  up  the  statute  of  limitations  of  five 
years,  and  a  suggestion  that  he  had  in  good  faith  made  permanent  and 
valuable  improvements  on  the  land.  By  a  supplemental  petition  appel- 
lant demurred  to  appellee's  answer,  and  averred  that  the  improvements 
made  by  appellee  on  the  land,  were  made  within  twelve  months 
before  his  suit  was  filed  and  after  same  was  filed,  and  with  a  knowl- 
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edge  at  the  time  on  appellee's  part  that  he  had  no  interest  in  nor 
title  to  the  land;  and  appellant  further  averred  that  if  appellee  in 
good  faith  held  possession  and  made  the  improvements  claimed 
to  have  been  made  by  him,  and  was  allowed  to  recover  for  same, 
that  he  should  be  allowed  to  recover  as  against  appellee  the  rental 
value  of  the  land,  which  he  alleged  to  be  $100  per  year.  On  a 
trial  had  February  2,  1907,  the  jury  returned  a  verdict  in  favor  of 
the  defendant,  and  accordingly  on  that  date  a  judgment  was  ren- 
dered and  entered  in  favor  of  appellee. 

By  his  deed  dated  July  23,  1900,  and  filed  for  record  September 
15,  1900,  for  a  consideration  of  $1670  paid  and  to  be  paid  to  him, 
one  J.  H.  Mars  conveyed  to  appellee  a  tract  of  land  described  as 
containing  ^T)y  estimate*'  334  acres,  and  otherwise  described  as 
follows : 

"Beginning  at  the  southwest  comer  of  the  J.  B.  Hill  survey; 
thence  north  to  the  northwest  corner  of  said  survey  1200  vrs.  a 
stake;  thence  east  with  the  north  boundary  line  of  said  survey 
1570,  a  stake;  thence  south  to  the  south  boundary  line  of  said  Hill 
survey  1200  vrs.  a  stake;  thence  west  to  the  southwest  corner  of 
said  survey  1570  vrs.  to  the  place  of  beginning,  containing  by 
estimate,   334   acres   of  land   of   the   J.   B.    Hill   headright   survey." 

By  his  deed  of  gift  dated  February  15,  1904,  said  J.  H.  Mars 
conveyed  to  his  son  T.  C.  Mars,  appellant,  a  tract  of  land  described 
as  containing  "by  estimate"  20%  acres,  and  otherwise  described  as 
follows : 

"Beginning  1570  vrs.  east  from  the  southwest  corner  of  the 
said  J.  B.  Hill  survey  at  E.  C.  Morris'  southeast  corner  in  said 
Hill  survey;  thence  east  100  vrs.  to  the  southwest  corner  of  a 
tract  sold  to  Alvin  Gregg;  thence  north  1200  vrs.  to  the  north 
boundary  line  of  Hill  survey;  thence  west  100  vrs.  to  the  north- 
east comer  of  E.  C.  Morris'  tract  in  said  survey;  thence  south  1200 
vrs.  to  the  place  of  beginning,  containing  by  estimate  20%  acres 
of  land.'* 

It  appears  from  the  evidence  that  the  distance  from  the  north- 
west comer  of  the  tract  of  land  purchased  by  appellee  of  J.  H. 
Mars  to  a  bois  d'arc  stake  at  the  northwest  corner  of  a  tract  of 
land  in  the  same  survey  owned  by  one  Gregg,  according  to  one 
surveyor  who  testified  is  1774  varas,  and  according  to  another  sur- 
veyor who  also  testified  is  1778  varas.  The  call  in  appellee's  deed 
from  his  northwest  corner  is:  "Thence  east  with  the  north  boundary 
line  of  said  survey  1570,  a  stake."  The  unit  of  measure  is  omit- 
ted in  the  call,  but  the  other  calls  in  the  deed  are  for  varas,  and  we 
think  this  call  must  be  treated  as  a  call  east  1570  varas.  Because 
of  representations  made  to  him  by  J.  H.  Mars,  at  the  time  he 
purchased  the  land,  appellee  contends  that  his  north  line  extends 
to  the  bois  d'arc  stake  at  the  northwest  comer  of  the  Gregg  tract, 
and  that  his  east  line  extends  thence  south  with  Gregg's  west 
line,  and  so  includes,  with  the  other  calls  in  his  deed,  the  land  in 
controversy.  Appellant's  contention  is  that  the  appellee's  north 
line  should  not  be  extended  farther  east  than  the  distance — 1570 
Varas-^called  for  in  his  deed,  and  that  the  strip  208  by  1200  varas 
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along  the  west  boundary  line  of  the  Gregg  tract  passed  to  him  by 
his  father's  deed.  It  appears  from  the  evidence  that  J.  H.  Mars 
owned  a  part  of  the  Hill  survey  bounded  on  the  north,  east  and 
west  by  inclosed  land,  and  on  the  south  by  uninclosed  land.  The 
land  on  the  west  was  owned  by  one  McAnear,  and  that  on  the  east 
by  one  Gregg.  Appellee,  a  stranger  in  the  neighborhood  in  which 
the  land  was  situated,  and  ignorant  of  its  boundaries,  with  a  view 
of  purchasing  the  tract  owned  by  J.  H.  Mars  in  the  Hill  survey, 
went  over  it,  along  Gregg's  west  line  as  marked  by  his  fence,  and 
at  his  northwest  comer  found  a  bois  d'arc  stake.  Another  stake 
west  from  this  one  was  pointed  out  to  him  by  McAnear,  who  owned 
the  Jand  adjoining  on  the  west,  as  marking  the  northwest  corner 
of  the  Mars  tract.  After  so  inspecting  the  land  appellee  went 
to  see  said  J.  H.  Mars,  who  lived  in  another  county,  and  proposed 
to  purchase  from  him  the  tract  of  land.  Appellee  testified  that 
for  the  purpose  of  identifying  it  he  inquired  of  Mars  if  the  bois 
d'arc  stake  at  the  northwest  corner  of  the  Gregg  land  was  the 
corner  of  his  land;  that  Mars  replied  that  it  was — ^that  the  land  he 
owned  was  against  Gregg's — and  at  the  same  time  informed  ap- 
pellee that  he  supposed  the  stake  pointed  out  to  him  by  McAnear 
was  the  northwest  corner  of  the  tract  he  (Mars)  owned  on  the 
Hill  survey;  that  his  (Mars')  proposition  was  to  sell  appellee  the 
land  he  owned  on  that  survey;  that  he  thought  the  tract  contained 
about  334  acres,  and  that  he  wanted  $5  per  acre  for  it;  that  on 
this  basis  the  sale  was  consummated — appellee  paying  to  Mars  $270 
in  cash  and  executing  and  delivering  to  him  seven  notes  for  $200 
each,  payable  respectively  on  or  before  November  1,  1901,  1902, 
1903,  1904,  1905,  1906  and  1907,  and  secured  by  the  vendor's  lien 
expressly  retained  in  them  on  the  land.  Testifying  for  appellant, 
Mars  denied  having  made  the  representations  charged  to  him  by 
appellee.  The  deed  executed  by  Mars  and  delivered  to  appellee  in 
consummating  the  sale  was  made  July  23,  1900.  By  November  15 
following  appellee  had  inclosed  the  entire  tract  between  the  McAnear 
land  on  the  west  and  the  Gregg  land  on  the  east  by  a  fence;  and 
during  October,  1900,  built  a  cow  shed  and  barn  on  the  strip  thereof 
now  in  controversy.  He  constructed  a  dwelling  house  on  the  other 
part  of  the  land  which,  with  a  part  of  the  land,  he  sold  to  one 
France  in  January,  1904.  In  the  fall  of  that  year  he  built  a  dwell- 
ing house  on  the  land  in  controversy.  Appellee  testified  that  he 
intended  to  buy,  and  believed  he  had  bought,  and  that  his  deed 
conveyed,  all  of  the  tract  owned  by  Mars  on  the  survey.  When  he 
sold  to  France  in  1904,  he  ascertained  that  there  was  in  the  tract 
an  excess  of,  as  he  thought,  about  20  acres  over  the  quantity  (334 
acres)  specified  as  conveyed  by  his  deed.  Neither  appellee  nor 
Mars  was  sure  as  to  the  quantity  in  the  tract  at  the  time  the  con- 
tract for  the  sale  and  purchase  of  the  land  was  made.  The  deed 
consummating  the  sale  specified  the  quantity  of  land  thereby  con- 
veyed as  334  acres  "by  estimate."  On  February  29,  1904,  before 
several  of  them  were  due,  appellee  paid  to  Mars  the  amount  of  the 
notes  given  for  the  land,  and  in  addition  to  such  amount,  represent- 
ing as  the  parties  testified  unearned  interest,  paid  to  him  the  sum 
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of  $100  according  to  Mars,  or  $140  according  to  appellee.  Before 
these  notes  were  paid  appellee  had  informed  Mars  that  he  thought 
there  was  an  excess  in  the  tract  of  about  20  acres  over  the  334 
acres  called  for  in  his  deed.  The  deed  of  gift  from  J.  H.  Mars 
to  appellant  was  dated  February  15,  1904.  Appellee's  deed  was  filed 
for  record  on  September  15,  1900.  It  was  shown  that  appellant 
rendered  and  paid  taxes  on  land  in  the  Hill  survey  as  follows:  for 
the  year  1901,  on  335  acres;  for  the  year  1902,  on  414  acres;  for 
the  year  1903,  on  413  ^cres;  for  the  year  1904,  on  194  acres;  for 
the  year  1905,  on  194  acres;  and  for  the  year  1906,  on  197  acres. 
In  January,  1904,  he  sold  175  acres  of  the  tract  conveyed  to  him 
by  Mars  to  H.  W.  France,  who  rendered  and  paid  the  taxes  thereon 
for  the  years  1904,  1905  and  1906. 

To  prove  that  he  and  appellee  were  claiming  title  to  the  land 
from  a  common  source,  appellant  asked  appellee  while  he  was  on 
the  stand  as  a  witness  if  he  went  into  possession  of  all  the  tract 
west  of  the  Gregg  land  under  the  deed  to  him  from  J.  H.  Mars. 
The  question  was  objected  to  by  appellee  and  the  objection  was 
by  the  court  sustained  on  the  ground  that  appellee  should  not  be 
required  to  state  under  what  claim  of  title  he  went  into  possession 
of  the  land.  By  his  first  assignment  of  error  appellant  complains  of 
this  action  of  the  court.  The  deed  from  J.  H.  Mars  to  appellee 
having  been  introduced  in  evidence,  we  think  the  objection  made 
to  the  testimony  should  have  been  overruled.  But  the  other  testi- 
mony in  the  case  established  beyond  question  that  appellee  did  go 
into  possession  of  the  land  and  claim  title  thereto  solely  under  the 
deed  to  him  from  J.  H.  Mars.     The  error  therefore  was  harmless. 

Over  appellant's  objection  that  same  was  prejudicial  to  his  rights 
and  did  not  tend  to  show  title  in  appellee  to  the  land  in  controversy, 
the  court  admitted  in  evidence  a  deed  dated  January  29,  1874, 
conveying  to  W.  B.  Ward  from  the  owner  thereof  200  acres  in  a 
square  in  the  northeast  comer  of  the  Hill  survey.  The  admission 
of  this  deed  as  evidence  is  assigned  as  error,  as  is  also  the  charge 
of  the  court  with  reference  to  it  and  others  admitted  as  evidence 
for  a  like  purpose,  as  follows:  "The  deeds  to  Ward,  Lowe  and 
Gregg,  which  have  been  introduced  in  evidence  are  sufficient  to 
convey  860  acres  out  of  the  north  and  east  parts  of  the  Joshua  B. 
Hill  survey.  Now,  if  you  believe  from  the  evidence  that  the  said 
Hill  survey  in  fact  contains  not  exceeding  the  number  of  acres 
conveyed  by  Mars  to  the  defendant  in  addition  to  and  besides  the 
860  acres  deeded  to  Ward,  Lowe  and  Gregg,  then  the  said  J.  H. 
Mars  had  not  title  to  any  land  in  the  Hill  survey  except  the  land 
conveyed  by  him  to  the  defendant,  and  in  such  case  you  should 
return  a  verdict  for  the  defendant,  unless  you  believe  that  before 
selling  to  defendant  Mars  and  Gregg  agreed  on  the  boundary  line 
between  them.'* 

To  defeat  appellant's  suit  under  his  plea  of  not  guilty,  appellee 
had  a  right  to  show,  if  he  could,  that  the  legal  title  to  the  land  was 
not  in  J.  H.  Mars  at.  the  time  he  conveyed  to  T.  C.  Mars,  but  was 
outstanding  in  someone  else.  Evidence  that  after  giving  to  others 
owning  land  in  the  survey  by  title  superior  to  that  of  Mars  the 
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quantity  of  land  they  were  entitled  to,  there  would  not  be  left  in 
the  survey  more  than  the  334  acres  Mars  had  conveyed  to  appellee, 
mij^ht  tend  to  show  such  an  outstanding  title,  if  accompanied  by 
testimony  showing  that  the  boundaries  of  the  lands  so  owned  by 
others,  had  not  been  so  fixed  as  to  exclude  any  claim  on  the  part  of 
such  owners  to  the  land  in  controversy.  An  objection,  therefore,  to 
the  admission  of  a  deed  when  offered  for  such  a  purpose  should  not 
be  sustained.  But  if  in  connection  with  it,  other  evidence  such  as 
has  been  indicated  is  not  offered,  it  should,  we  think,  on  motion 
be  excluded.  Had  such  a  motion  been  made  with  reference  to  this 
deed  we  think  it  should  have  been  sustained,  because  we  have  been 
unable  to  find  in  the  record  any  evidence  tending  to  show  that  any 
of  the  land  in  controversy  was  included  within  the  boundaries  of 
the  deed  objected  to.  And  the  statement  made  with  reference  to 
this  deed  applies  as  well  to  the  Lowe  and  Gregg  deeds.  The  east 
boundary  line  of  the  land  in  controversy,  from  the  uncontroverted 
evidence  in  the  case,  seems  to  be  identical  with  the  line  marked  by 
Gregg's  fence  and  recognized  and  established  as  his  west  boundary 
line.  If,  as  we  understand  them  to  be  from  the  evidence,  the  lines 
mentioned  as  so  marked  are  identical,  in  the  absence  of  other  testi- 
mony than  that  in  the  record,  the  charge  complained  of  should  not 
have  been  given.     (Jones  v.  Powers,  65  Texas,  215.) 

Over  appellant's  objection  that  the  same  did  not  show  the  nature 
of  the  contract  of  sale  between  him  and  J.  H.  Mars  and  was  im- 
material and  prejudicial  to  his  rights,  appellee  was  permitted  to 
testify  that  J.  H.  Mars  refused  to  permit  him  to  pay  certain  of  the 
notes  he  had  executed  for  the  purchase  money  of  the  land  before 
they  matured  until  he  had  paid  said  J.  H.  Mars  about  $140  un- 
earned interest.  We  are  unable  to  see  how  this  testimony  could  be 
regarded  as  tending  to  show  that  J.  H.  Mars  had  or  had  not  con- 
veyed to  appellee  the  land  in  controversy.  It  was,  we  think,  inad- 
missible, and,  on  the  issue  of  an  estoppel  claimed  by  appellee,  cal- 
culated  to    prejudice    appellant's    contention    in    the    minds    of    the 

jury- 
On  the  ground  that  the  deed  from  J.  H.  Mars  to  appellee  was  so 

plain  and  unambiguous  as  not  to  permit  of  oral  proof  in  explanation 

of    its    meaning,    and    that    appellee    had    no    pleadings    authorizing 

evidence  of  fraud,  misrepresentation   or  mistake  to   affect  the  same, 

appellant  objected  to  appellee's  testimony  to  the  effect  that  at  the 

time  he  purchased  the  land  J.  H.  Mars  represented  to  him  that  the 

tract  of  land  he  was  selling  him  was  against  the  Gregg  land,  that 

the   bois   d'arc   stake   at   the   northwest   corner    of   tlie    Gregg   tract 

was  the  northeast  corner  of  his   (Mars')   tract,  that  he  thought  his 

tract  contained   about   334  acres,   etc.   The   objection   was   overrulpd, 

and  this .  is  complained  of  in  the  fourth  assignment  of  error.     We 

think  the  testimony  properly  was   admitted.     Under  a  plea  of  not 

guilty  a  defendant  can  defeat  a  recovery  by  plaintiff  by  proving  ap 

against  him  an  estoppel.     (Mayer  v.  Bamsey,  46  Texas,  376;  Guest 

V.  Guest,  74  Texas,  664.)     Claiming,  as  appellant  does,  under  a  deed 

of  gift  from  J.  H.  Mars,  he  would  be  bound  by  representations  which 

would  operate  to  estop  said  J.  H.  Mars.     If  appellee  intended,  and 
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J.  H.  Mars  understood  him  as  intending  to  purchase  the  tract  of 
land,  and  not  334  acres  out  of  same,  and  if,  so  understanding.  Mars 
made  to  appellee  the  representations  claimed  to  have  been  made  to 
him,  and  if  appellee  relied  upon  and  to  any  extent  was  thereby  in- 
duced to  consummate  the  purchase  of  the  land,  there  can  be  no 
doubt,  we  think,  as  to  the  effect  as  against  said  J.  H.  Mars  of  the 
representations  so  made  by  him.  He  would  be  estopped  from  as- 
serting in  himself  title  to  any  of  the  land  embraced  in  the  tract 
as  he  represented  it  to  appellee  to  be.  The  rule  which  forbids 
evidence  to  vary  or  contradict  or  explain  the  plain  and  unambiguous 
language  of  a  deed  is  not  infringed  by  permitting  the  representa- 
tions to  so  operate.  As  said  in  Wright  v.  Doherty,  50  Texas,  41, 
''an  estoppel  does  not  give  an  estate,  or  divest  another  of  an  estate 
in  lands,  but  merely  binds  the  interest  by  a  conclusion  which  pre- 
cludes the  party  against  whom  it  operates  from  asserting  or  deny- 
ing the  state  of  the  title.*'  (Regan  v.  Milby,  21  Texas  Civ.  App., 
21;  McCrory  v.  Lutz,  62  S.  W.  Rep.,  1094.) 

In  the  court's  main  charge  and  in  a  special  charge  given  at  appel- 
lee's instance,  the  jury  in  effect  were  instructed  to  find  for  appellee 
if  they  believed  from  the  evidence  that  J.  H.  Mars  by  his  deed 
intended  to  convey  the  land  in  controversy  and  appellee  intended  to 
purchase  same.  The  action  of  the  court  in  so  instructing  the  jury 
is  complained  of  in  appellant's  fifth  and  sixth  assignments  of  error. 
There  was  no  evidence  tending  to  show  that  by  a  mutual  mistake 
of  the  parties  the  deed  failed  to  embody  their  common  intention. 
On  the  contrary,  the  evidence  strongly  indicates  that  J.  H.  Mars 
at  the  time  he  executed  the  deed,  whatever  may  have  been  his  inten- 
tion prior  thereto,  did  not  thereby  intend  to  convey  the  land  in 
controversy.  Because  on  an  issue  not  made  by  the  evidence,  we 
think  the  instructions  complained   of  were  erroneous. 

At  the  request  of  appellee  the  court  charged  the  jury  as  follows: 
"If  you  believe  from  the  evidence  that  at  the  time  and  before  the 
making  of  the  deed  by  J.  H.  Mars  to  defendant  there  was  a  bois 
d'arc  stake  at  what  was  supposed  to  be  the  northwest  corner  of  the 
Gregg  500  acres  and  at  the  northeast  comer  of  the  strip  of  land  in 
controversy  and  that  what  was  supposed  to  be  the  Gregg  west 
boundary  line  was  marked  by  a  fence,  and  if  you  further  believe 
that  at  the  time  and  before  the  making  of  said  deed  the  said  Mars 
and  defendant  knew  where  the  said  Gregg  fence  and  line  were 
located,  and  if  you  further  believe  that  the  said  Mars  represented 
to  defendant  that  the  said  Gregg  line  was  his  east  boundary  line 
and  agreed  with  defendant  that  for  the  consideration  named  in 
the  said  deed  he  would  convey  to  defendant  all  the  land  owned  by 
him  in  the  Joshua  B.  Hill  survey  lying  west  of  said  Gregg  line,  and 
if  you  further  believe  that  the  defendant  relied  on  said  representa- 
tions and  agreement  and  was  thereby  induced  to  buy  the  said  land 
of  the  said  Mars  and  believed  from  the  representations  made  to 
him  by  the  said  Mars  that  the  said  Mars  was  conveying  to  him  by 
said  deed  all  the  land  owned  by  him  in  said  Hilll  survey  lying 
west  of  the  said  Gregg  line,  and  if  you  further  believe  that  but 
for  said  representations  defendant  would  not  have  bought  the  land 
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of  the  said  Mars,  then  the  said  Mars  and  the  plaintiff  who  claims 
under  him  would  be  estopped  from  denying  that  the  said  Gregg  line 
was  the  true  east  boundary  line  of  the  land  conveyed  to  defendant 
by  the  said  deed,  and  in  such  case  you  should  find  for  the  defend- 
ant/' As  we  view  the  evidence  in  the  record  this  charge  clearly 
and  correctly  presented  the  issue  in  the  case.  If  under  the  circum- 
stances stated  in  the  charge  J.  II.  Mars  made  to  appellee  the  repre- 
sentations charged  to  him,  appellant  would  be  bound  thereby  and 
should  fail  in  his  suit.  If  J.  H.  Mars  did  not  make  to  appellee  the 
representations  charged,  nor  others  sufficient  to  estop  him,  then 
appellant  should  recover  the  land  in  controversy.  On  the  record 
before  us,  the  charge  presented,  and  properly,  the  controlling  issue 
in  the  case. 

Appellant's  ninth  assignment  of  error  complains  of  that  part  of 
the  court's  charge  which  submitted  to  the  jury  as  an  issue  in  the 
case  appellee's  claim  of  title  under  the  statute  of  limitations  of 
five  years.  The  evidence  in  the  record  seems  clearly  to  show  that 
the  distance  from  the  northwest  corner  of  the  land  claimed  by  ap- 
pellee under  the  deed  to  him  from  J.  H.  Mars,  on  a  direct  line  east 
to  the  northeast  comer  of  the  land  in  controversy,  is  1774  or  1778 
varas.  The  call  in  appellee's  deed  east  from  his  northwest  corner 
along  such  direct  line  is  for  a  distance  of  1570  varas  to  a  stake. 
The  calls  from  this  point  are  south  1200  varas,  and  then  west  1570 
varas.  These  calls  satisfied,  according  to  the  evidence,  exclude  from 
the  description  in  appellee's  deed  the  strip  204  or  208  varas  by  1200 
varas  in  controversy.  Only  by  a  resort  to  other  evidence,  as  showing 
the  intention  of  the  parties,  for  instance,  could  the  description  in 
the  deed  be  applied  to  the  land  in  controversy.  Therefore,  and 
because  it  did  not  appear  that  appellee  had  rendered  and  paid  the 
taxes  on  the  land  in  controversy  during  the  period  necessary  to  the 
operation  of  the  statute  in  his  favor  (Bassett  v.  Martin,  83  Texas, 
344),  appellee's  deed  should  not  have  been  held  to  be  sufficient  as 
a  basis  for  a  charge  authorizing  the  jury  to  find  in  his  favor  under 
the  five  years  statute  of  limitations.  (Bassett  v.  Martin,  83  Texas, 
344;  Jones  v.  Powers,  65  Texas,  215;  Brokel  v.  McKechnie,  69 
Texas,   32.) 

For  the  errors  indicated  the  judgment  is  reversed  and  the  cause 
is  remanded  for  a  new  trial. 

Reversed  and  remanded. 


B.  F.  Wood  v.  D.  C.  Ltmbacgii  et  al. 

Decided  December  14,  1007. 

1. — ^Pleading. 

Pleading  ehould  not  contain  matters  of  evidence.     Rule  applied. 

2. — Charge — No  Issue — Harmless  Error. 

Where  it  appears  from  the  verdict  of  a  jury  that  they  were  not  misled 
by  a  charge  submitting  an  issue  not  raised  by  the  evidence,  the  error  in  sub- 
mitting the  issue  will  not  be  cause  for  reversal.  In  a  suit  upon  a  promissory 
note  the  defendant  plead  payment  and  satisfaction  by  reason  of  certain  pay- 
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incuts  made  to  the  payee;  the  plaintiff  replied  that  the  maker  was  indebted 
to  liim  in  other  amounts  tlian  that  evidenced  by  the  note  and  that  the  pay- 
ments made  by  the  maker  had  been  applied  to  such  other  indebtedness;  there 
was  no  evidence  of  any  otlier  indebtedness,  but  the  court  submitted  this  issue  to 
the  jury.  Held,  that  the  verdict  when  read  in  the  light  of  the  evidence  showed 
that  the  jury  had  not  been  misled. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below 
before  Hon.  J.  \V.  Patterson. 

T.  F,  Temple  and  Preston  Martin,  for  appellant. — A  charge  with 
reference  to  matters  about  which  there  is  no  evidence  is  cause  for 
reversal.  Hampton  v.  Dean,  4  Texas,  460;  9  Texas,  429;  9  Texas, 
637;  37  S.  W.  Eep.,  360;  91  Texas,  674. 

McCall  &  McCall,  for  appellees. 

STEPHENS,  Associate  Justice. — The  appellees  declared  on  a 
written  instrument  in  the  form  of  a  promissory  note,  dated  October 
13,  1903,  and  signed  by  appellant,  by  the  terms  of  which  sixty  days 
after  he  promised  "to  pay  to  the  order  of  Isom  CranfiU  estate  five 
hundred  and  eighty  and  68-100  dollars  at  Weatherford,  Texas,  with 
interest  thereon  from  date  at  the  rate  of  9  percent  per  annum  and 
9  percent  as  attorney's  fees  if  collected  by  suit  or  attorney."  In 
the  body  of  the  instrument  is  this  recital:  "This  note  is  given 
by  me  in  lieu  of  a  certain  promissory  (land)  note  on  the  sum  of 
$721.90  given  by  me  to  Isom  Cranfill  on  the  12th  day  of  Mch., 
1899,  and  made  due  on  Oct.  15,  1899,  and  further  it  is  given  in 
payment  of  a  certain  lot  or  parcel  of  land  situated  in  Parker  County 
and  being  southeast  Vi  of  section  306,  certificate  No.  2-539,  T.  &  P. 
By.  Company,  containing  160  acres,  deeded  by  Isom  Cranfill  to 
B.  P.  Wood.  And  it  is  hereby  agreed  and  understood  that  the  payee 
herein  shall  be  and  is  hereby  subrogated  to  all  the  rights,  both  legal 
and  equitable  of  the  holders  of  said  note.*'  The  instrument  bears 
the  following  indorsement:  "We  hereby  transfer  our  interest  in 
this  note  to  D.  C.  Limbaugh.  (Signed)  V.  L.  Grabel,  Jane  Grabel, 
J.  B.  Cranfill,  Mrs.  S.  T.  Cranfill.''  The  recitals  above  quoted  from 
the  body  of  the  instrument  are  alleged  as  facts  in  the  petition  and 
the  further  allegation  is  made  that  after  the  execution  of  the  original 
note  and  before  the  execution  of  the  renewal  the  said  Isom  Cranfill 
died  intestate,  leaving  a  widow,  S.  T.  Cranfill,  a  son,  J.  B.  Cranfill, 
and  two  daughters,  Mrs.  Mary  Limbaugh,  wife  of  D.  C.  Limbaugh," 
and  Mrs.  Jane  Grabel,  wife  of  V.  L.  Grabel,  and  that  there  had 
never  been  any  administration  on  his  estate  nor  any  necessity  there- 
for; that  the  wife  of  D.  C.  Limbaugh  was  one  of  the  heirs  and 
that  the  other  heirs  had  transferred  their  interest  in  the  alleged 
note  to  D.   C.   Limbaugh. 

The  answer  pleaded  a  payment  and  satisfaction  of  the  original 
note  prior  to  the  execution  of  the  instrument  declared  on,  alleging, 
in  addition  to  the  following  credits  indorsed  thereon,  "Dec.  7-99, 
paid  $44;  Dec.  30-99,  paid  $253.51;  November  23,  1900,  paid  $36; 
Nov.   18,   1901,  paid  check,  $36,"  that  appellant  was  entitled  to  a 
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credit  of  four  hundred  dollars,  the  amount  of  two  promissory  notes 
dated  December  30,  1899,  one  for  one  hundred  dollars  due  one  year 
after  date,  and  another  for  three  hundred  dollars  due  two  years 
from  date,  both  drawing  interest  at  the  rate  of  ten  percent  per 
annum,  executed  by  W.  C.  Waters  to  appellant  and  by  him  de- 
livered to  Isom  CranfiU  with  the  understanding  that  when  they 
were  paid  appellant  was  to  have  a  credit  in  the  sum  of  four  hun- 
dred dollars  as  of  date  December  30,  1899,  on  the  note  for  $721.90. 
It  is  further  alleged  that  these  notes  had  both  been  paid  either  in 
the  lifetime  of  Isom  CranfiU  or  since  his  death,  but  by  mistake  or 
oversight  credit  had  not  been  entered  on  the  note;  that  when  ap- 
pellant signed  the  instrument  declared  on  he  claimed  that  he  was 
entitled  to  this  credit  and  that  therefore  the  note  had  been  paid, 
and  only  signed  it  at  the  urgent  instance  of  D.  C.  Limbaugh  and 
J.  B.  CranfiU  to  prevent  the  statute  of  limitation  from  running 
against  the  original  note,  on  the  promise  on  their  part  that  they 
would  investigate  the  matter  and  allow  him  the  credit  as  of  date 
December  30,  1899,  if  he  was  entitled  to  it,  which  had  not  been 
done.     On  this  ground  a  failure  of  consideration  was  pleaded. 

In  a  supplemental  petition  it  is  alleged  that  on  December  30, 
1899,  appellant  owed  Isom  CranfiU  other  money  besides  the  amount 
of  the  note  for  $721.90,  and  that  on  that  date  said  CranfiU,  after 
deducting  from  the  amount  of  the  Waters  notes  what  was  due  him 
outside  of  the  note  for  $721.90,  entered  a  credit  thereon  for  the 
balance  of  $253.61,  and  in  this  way  denied  that  appellant  was  entitled 
to  any  further  credit. 

The  issues  were  submitted  to  a  jury  and  judgment  was  entered 
in  favor  of  the  appellees  on  the  following  verdict:  "We,  the  jur}^ 
find  for  the  plaintiff  in  the  sum  of  $205.90  principal,  $55.59  interest, 
and  $18.53  atty.  fees,  total  $280.02."  There  was  a  further  finding 
that  same  was  secured  by  a  vendor's  lien  on  the  land  described  in 
the  petition,  on  which  the  judgment  of  foreclosure  was  entered. 

The  first  assignment  presented  in  the  brief  seems  subject  to  the 
objection  urged  to  it  that  it  complains  both  of  a  ruling  of  the  court 
on  the  pleadings,  and  a  finding  of  the  jury  on  the  facts,  but  dis- 
carding this  objection  and  treating  the  complaints  separately,  we  find 
no  merit  in  either  of  them.  The  first  is  that  "The  court  erred  in 
not  requiring  plaintiffs  to  state  in  their  first  supplemental  petition 
what  other  moneys  than  the  original  vendor's  lien  note  defendant 
was  at  the  time  owing  the  plaintiffs."  It  is  a  sufficient  answer  to 
this  assignment  that  the  plaintiffs  were  not  required  to  plead  the 
matters  set  up  in  their  first  supplemental  petition  at  all,  since 
they  were  merely  matters   of  evidence. 

The  second  is  that  "no  evidence  being  adduced  to  show  any  other 
indebtedness  than  the  land  note  sued  upon,  defendant  should  have 
been  allowed  all  the  credits  and  payments  shown,  and  the  $400 
additional  as  contended  for  by  defendant,  and  the  four  hundred 
dollars  could  not  be  allowed  for  any  other  purpose,  and  for  the 
jury  to  find  and  apply  any  portion  of  the  $400  payment  to  other 
Vol.  XLVIIL  Civil— 16. 
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debts  due  by  defendant  was  contrary  to  both  the  law  and  the  evi- 
dence adduced  upon  the  trial."  The  amounts  specified  in  j;he  ver- 
dict of  the  juiy  indicate  that  appellant  was  allowed  the  credit 
claimed  of  four  hundred  dollars,  but  that  the  credit  of  $253.51  in- 
dorsed on  the  note  was  only  a  part  of  the  larger  credit,  and  while 
the  evidence  had  a  diverse  tendency  on  this  point,  we  think  the 
jury  were  warranted  in  so  treating  it.  True,  appellant  testified 
that  the  $253.51  represented  a  cash  payment  made  the  day  before 
he  turned  over  the  Waters  notes  to  be  credited  on  the  original  note, 
but  there  were  circumstances  tending  to  discredit  his  testimony 
on  this  point.  Treated  as  rejecting  his  interpretation  of  this  credit, 
the  verdict  must  have  allowed  the  four  hundred  dollar  credit  with- 
out applying  any  part  of  it  to  any  other  debt  or  debts,  as  will  be 
seen  by  a  simple  calculation.  That  is  to  say,  the  sum  of  $205.90 
named  in  the  verdict  as  principal  is  the  difference  between  $721.90 
and  the  aggregate  of  the  credits  indorsed  on  the  original  note  for 
that  sum,  plus  the  difference  between  $253.51  and  four  hundred 
dollars;  from  which  it  is  to  be  inferred  that  the  jury  not  only  al- 
lowed all  of  the  credits  indorsed  on  the  original  note,  but  also  in- 
creased the  credit  of  $253.51  to  $400,  thus  adopting  the  version 
of  the  appellees,  which  finds  support  in  the  testimony,  that  the 
credit  of  $253.51  was  probably  a  part  of  the  four  hundred  dollar 
credit  claimed,  but  rejecting  their  further  contention  that  the  rest 
of  the  four  hundred  dollars  had  been  properly  applied  to  some  other 
indebtedness.  The  evidence  did  not  warrant  any  such  application, 
and  the  jury  must  have  adopted  the  view,  as  the  court  in  effect 
charged,  that  appellant,  and  not  Cranfill,  had  a  right  to  direct  the 
application  of  this  credit.  The  first  assignment  is  therefore  over- 
ruled, and  also,  for  substantially  the  same  reasons,  the  fourth  and 
fifth. 

The  remaining  assignments,  the  second  and  third,  we  have  foimd 
it  more  difficult  to  dispose  of.  These  assignments  complain  of  the 
following  charge  for  submitting  an  issue  not  raised  by  the  evidence: 
"If  the  defendant  was  at  the  time  the  Waters'  notes  were  delivered 
to  Isom  Cranfill  indebted  to  the  said  Cranfill  in  any  sum  except  the 
$721.90  note,  and  if  the  Waters'  notes  were  to  be  applied  to  such 
other  indebtedness,  and  if  the  amount  of  such  Waters'  notes  or 
any  part  of  same  were  applied  to  such  other  indebtedness,  then  for 
so  much  of  said  $400  (if  any)  as  was  applied  to  such  indebtedness 
other  than  the  $721.90  note,  the  .defendant  would  not  be  entitled  to 
credit  on  said  $721.90  note."  It  is  insisted  under  these  assignments 
that  there  was  no  evidence  of  any  other  indebtedness  between  Isom 
Cranfill  and  appellant  after  the  execution  of  the  note  for  $721.90, 
and  it  is  difficult  to  controvert  tliis  proposition.  True,  as  stated 
by  the  appellees,  George  W.  Taylor,  who  had  been  a  collecting  agent 
for  Isom  Cranfill,  testified  that  at  one  time  appellant  owed  Cranfill 
two  notes,  one  for  borrowed  money  and  the  other  for  land,  but  he 
also  testified  that  Cranfill  had  told  him  that  both  sums  had  been 
merged  in  one  note  against  appellant's  land,  and  no  other  note 
seems  to  have  been  found  among  the  papers  left  by  Cranfill  at  his 
death.     Possibly,  also,  it  may  be  said  that  the  testimony  of  D.  C. 
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Limbaugh^  wherein  he  reproduced  a  conversation  between  him  and 
appellant  in  a  controversy  over  the  credit  for  $253.51,  tended  to 
show  an  implied  admission  on  the  part  of  appellant  that  possibly 
he  might  have  been  indebted  to  CranfiU  outside  of  the  note  for 
$721.90  when  the  credit  for  $253.51  was  entered  thereon.  Certain 
it  is  that  there  was  neither  pleading  nor  proof  that  "the  Waters^  notes 
were  to  be  applied  to  such  other  indebtedness/'  as  submitted  in  the 
charge.  But  no  notice  is  taken  of  this  feature  of  the  record  in  the 
propositions  under  these  assignments.  It  seems  also  true  that  the 
charge  might  be  subject  to  the  objection  that  it  gave  undue  promi- 
nence to  the  circumstance  of  other  indebtedness  by  thus  singling  it 
out,  even  if  there  had  clearly  been  evidence  tending  to  prove  such 
indebtedness,  which  at  best  was  but  a  circumstance  bearing  on  the 
issue  of  credits  claimed  on  the  one  hand  and  denied  on  the  other, 
and  did  not  itself  constitute  a  substantive  issue  in  the  case,  even 
though  it  was  pleaded;  but  no  such  objection  is  made  to  the  charge. 
If,  then,  the  charge  be  treated  as  submitting  an  issue  not  raised 
by  the  evidence — and  we  are  inclined  to  so  treat  it — we  have  yet 
to  determine  whether  it  should  require  the  judgment  to  be  reversed, 
and  have  finally  concluded,  though  not  without  considerable  hesita- 
tion, that  it  should  not,  since  the  verdict  excludes  the  suggestion 
that  the  jury  might  have  been  misled  by  it  into  denying  appellant 
credit  for  the  full  amount  of  the  Waters'  notes.  The  existence  of 
other  indebtedness  was  submitted  only  as  a  ground  for  finding  that 
appellant  would  not  be  entitled  to  a  credit  for  so  much  of  the 
Waters'  notes  as  might  have  been  applied  by  Cranfill  to  such  other 
indebtedness,  and  inasmuch  as  the  jury,  as  already  seen,  have 
allowed  appellant  credit  for  the  full  amount  of  the  Waters'  notes, 
notwithstanding  the  supposed  application  by  Cranfill  of  a  part 
thereof  to  other  indebtedness,  we  are  inclined  to  the  opinion  that 
the  misleading  tendency  of  the  charge  was  cured  by  the  verdict — 
that  is,  that  we  are  probably  warranted  by  the  verdict  in  holding 
that  the  charge  did  not  mislead  the  jury,  even  though  it  should 
be  held  that  it  submitted  an  issue  not  raised  by  the  evidence.  The 
judgment  is  therefore  affirmed. 

Affirmed. 


Jakb  W.  Tabbbough  et  al.  v.  Robebt  Moody. 

Decided  December  14,  1907. 

Ximitatioii — ^PaymeiLt  of  Taxet— Identity  of  Land. 

The  payment  of  taxes  on  a  certain  patented  survey  by  name,  is  sufficient, 
together  with  the  other  requirements  named  in  the  statute,  to  support  the 
five  years'  statute  of  limitation  even  though  the  lines  of  the  survey  were  sup- 
posed at  one  time  to  be  in  one  place,  and  at  another  time  to  be  in  another 
place. 

Error  from  the  District  Court  of  Hemphill  County.     Tried  below 
before  Hon.  B.  M.  Baker. 
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Aldrich  &  Crook  and  W.  R.  Ewing,  for  plaintife  in  error. — In 
order  to  warrant  a  recovery  per  force  the  five  years  statute  of  limi- 
tation it  must  be  shown  that  all  the  taxes  for  the  full  five  years 
have  been  paid  upon  the  identical  land  described  in  the  conveyance 
upon  which  the  plea  is  based.  Kelly  v.  Medlin,  26  Texas,  48; 
Mitchell  v.  Burdett,  22  Texas,  633;  Whitehead  v.  Foley,  28  Texas, 
289;  Wood  v.  Hull,  90  Texas,  228;  Turner  v.  Moore,  81  Texas,  206; 
Parker  v.  Baines,  65  Texas,  606;  Hull  v.  Wood,  14  Texas  Civ.  App., 
590;  Spence  v.  Johnson,  3  Texas  Civ.  App.,  627;  Hoehn  v.  House, 
31   S.  W.  Rep.,  84. 

Willis  £  Willis,  for  defendant  in  error. 

SPEER,  Associate  Justice. — This  was  an  action  of  trespass  to 
try  title  brought  by  plaintiffs  in  error  against  defendant  in  error  to 
recover  the  William  F.  Johnson  survey,  situated  in  Hemphill  County. 
There  was  a  trial  before  a  jury  resulting  in  a  verdict  for  defendant 
in  error. 

The  sole  question  presented  by  the  appeal  is  whether  or  not  the 
trial  court  erred  in  submitting  to  the  jury  the  issue  of  limitations 
of  five  years  pleaded  by  the  defendant.  The  proposition  announced 
under  the  assignment  raising  this  error  is:  "In  order  to  warrant 
a  recovery  per  force  the  five  years  statute  of  limitation  it  must  be 
shown  that  all  the  taxes  for  the  full  five  years  have  been  paid  upon 
the  identical  land  described  in  the  conveyance  upon  which  the  plea 
is  based.**  To  make  clear  the  position  of  appellant,  it  should  be 
stated  that  there  was  evidence  tending  to  show  that  the  William  F. 
Johnson  survey  was  not  where  the  patent  and  deed  under  which 
appellee  claimed,  showed  it  to  be  located,  but  was  in  truth  consid- 
erably south  and  west  thereof.  In  other  words,  these  instruments 
described  the  survey  as  calling  for  section  169  on  the  east  and 
section  182  on  the  north,  while  other  evidence  introduced  on  the 
trial  tended  to  show  that  it  lacked  considerable  of  reaching  these 
sections.  We  overrule  the  assignments,  however,  because  if  the 
proposition  above  quoted  is  abstractly  or  even  concretely  true,  it  is 
nevertheless  met  by  the  record,  since  appellee  indisputably  did  pay 
the  taxes  on  the  William  F.  Johnson  survey  for  the  full  time  nec- 
essary to  prescribe  under  his  plea  of  limitation.  If  by  reason  of 
a  resurvey  appellee  thought  the  William  F.  Johnson  was  in  fact 
misdescribed  in  the  patent  and  his  deed,  and  that  it  in  truth  lay 
west  and  south  of  the  calls  therein,  and  he  paid  the  taxes  under 
such  belief,  yet  it  can  not  be  gainsaid  that  he  has  paid  the  taxes  on 
the  William  F.  Jolmson  survey,  wherever  that  survey  may  be  sit- 
uated. His  receipts  from  the  tax  collector  prove  this.  The  fact  of 
paying  taxes  on  a  particular  survey  is  not  an  act  of  intention 
(Hoehn  v.  House,  31  S.  W.  Rep.,  83;  Spence  v.  Johnson,  3  Texas 
Civ.  App.,  627),  but  is  a  matter-of-fact  thing  capable  of  more  definite 
proof.  Appellants'  brief  raises  no  question  of  the  character  of  ap- 
pellee's possession  of  the  land,  but,  as  above  stated,  presents  only 
the  contention  that  the  taxes  were  not  paid  on  the  survey  accord- 
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ing  to   the   description   in   the   deed   under   which   appellee   claims. 
The  judgment  is  afiBrmed. 

Affirmed. 


'  Josephine  Olenn  et  al.  v.   State  op  Texas. 

Decided  December  14,  1007. 

LnnacT — Judgment  of — Ho  Appeal. 

From  a  judgment  of  lunacy  rendered  in  accordance  with  the  provisions  of 
our  statute  on  that  subject*  there  is  no  appeal. 

Appeal  from  the  District  Court  of  Lubbock  County.  Tried  below 
before  Hon.  L.   S.  Kinder. 

Oeorge  L.  Beatty,  for  appellants. 

No  brief  for  appellee. 

STEPHENS,  Associate  Justice.— It  seems  that  '%  complaint 
lodged  with  the  county  judge"  of  Lubbock  County  it  was  charged 
that  Josephine  Glenn,  wife  of  John  Glenn,  was  a  lunatic,  and  that 
the  welfare  of  herself  or  of  others  required  that  she  be  placed  under 
restraint;  and  that  at  a  "called  term,  January  26,  1907,"  of  the 
"county  probate  court"  of  said  county,  "sitting  in  chambers  for  the 
purpose  of  inquiring  into  and  trying  according  to  law"  said  Jose- 
phine Glenn  on  said  charge,  it  was  adjudged  by  said  court,  on  the 
verdict  of  the  jury,  that  Josephine  Glenn  was  a  lunatic  and  that 
the  welfare  of  herself  and  of  others  required  that  she  be  placed  under 
restraint,  and  it  was  ordered  that  she  be  conveyed  to  the  lunatic 
asylum  for  restraint  and  treatment.  This  proceeding  was  entered 
by  the  clerk  of  said  court  in  the  probate  minutes.  An  appeal  was 
taken  from  this  judgment  to  the  District  Court  by  Josephine  Glenn, 
John  Glenn  joining  her  as  principal  in  the  appeal  bond,  and  pending 
the  appeal  John  Glenn  intervened;  whereupon  the  proceeding  was 
dismissed  for  want  of  jurisdiction  on  motion  of  the  county  attorney, 
and  from  that  judgment  this  appeal  is  prosecuted. 

The  proceeding  was  evidently  instituted  under  the  fifth  subdivi- 
sion of  title  IX  of  the  Bevised  Statutes,  providing  a  means  for 
having  a  person  adjudged  a  lunatic  and  sent  to  the  asylum.  No 
provision  is  made  under  that  title,  or  elsewhere,  so  far  as  we  know, 
for  appeals  in  such  cases.  It  is  contended  that  the  proceeding  in 
this  instance  should  be  treated  as  a  probate  proceeding  under  article 
2735  of  the  Revised  Statutes,  but  we  can  not  so  regard  it.  The 
language  of  the  Constitution  conferring  appellate  jurisdiction  on 
the  District  Court  in  probate  matters  is  as  follows:  "The  District 
Court  shall  have  appellate  jurisdiction  and  general  control  in 
probate  matters  over  the  County  Court  established  in  each  county, 
for  appointing  guardians,  granting  letters  testamentary  and  of 
administration,  probating  wills,  for  settling  the  accounts  of  executors, 
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administrators,  and  guardians^  and  for  the  transaction  of  all  busi- 
ness appertaining  to  estates/^  which  is  clearly  not  applicable  to 
any  feature  of  this  proceeding.  The  judge  of  the  District  Court 
therefore  did  not  err  in  dismissing  the  appeal  for  want  of  jurisdic- 
tion.    The  judgment  is  affirmed. 

Affirmed, 


Sam  Sanger  et  al.  v.  E.  D.  McCan  et  al. 

Decided  December  14,  1907. 

Eyldence— Identity  of  Person — ^Verdict — Question  of  Fact. 

In  a  suit  between  different  claimants  to  land,  evidence  as  to  the  identity 
of  the  original  grantee  of  the  land  bounty  warrant,  considered,  and  held  suin- 
cient  to  support  the  verdict  of  the  jury  notwithstanding  strong  circumstances 
to  the  contrary. 

Appeal  from  the  District  Court  of  Throckmorton  County.  Tried 
below  before  Hon.  H.  R.  Jones. 

A,  C,  Foster  and  W.  T»  Andrews,  for  appellants. 

T.  J.  Wright  and  Theodore  Mack,  for  appellees. 

CONNER,  Chief  Justice. — Appellees  secured  a  verdict  and 
judgment  for  the  title  and  possession  of  three  hundred  and  twenty 
acres  of  land  located  in  Haskell  and  Throckmorton  Counties  and 
patented  by  virtue  of  land  bounty  warrant  No.  3318,  issued  to  James 
Ryan  by  the  Secretary  of  War  of  the  Republic  of  Texas  on  the  11th 
day  of  May,  1838.  Appellee  E.  D.  McCan,  who  was  joined  in  the 
suit  by  her  husband,  claimed  as  the  sole  surviving  heir  of  a  James 
Ryan,  who  died  in  Burleson  County,  Texas,  about  the  year  1847. 
Appellants,  who  were  defendants  below,  claimed  as  vendees  of  the 
heirs  of  a  James  Ryan,  who  died  in  Lavaca  County,  Texas.  The 
crucial  question  on  the  trial  therefore  was  whether  the  James  Ryan 
under  whom  appellees  claim  was  the  James  Ryan  to  whom  the 
bounty  warrant  issued. 

Appellants'  main  contention  before  us  is  that  the  evidence  wholly 
fails  to  support  the  verdict  and  judgment  in  appellees'  favor  on  this 
issue,  but  after  careful  consideration  we  feel  unable  to  so  say.  Mrs. 
E.  D.  McCan  testified  that  she  was  sixty-three  years  of  age;  that 
her  father,  James  Ryan,  married  Martha  Pulcher  in  the  State  of 
Arkansas  and  came  to  Texas  "about  the  year  1831,'*  where  he  con- 
tinued to  reside  until  his  death;  that  he  served  in  the  army  of  the 
Republic  under  Captain  Burleson;  that  she  had  heard  her  mother, 
now  deceased,  and  two  of  her  maternal  uncles  speak  of  her  father's 
service  in  the  army  of  the  Republic.  William  Armstrong  testified 
that  he  was  eighty-one  years  of  age  and  had  lived  in  Texas  about 
sixty  years;  that  he  knew  the  Burleson  County  James  Ryan  about 
1844;  that  he  married  "Patsy  Fulcher,"  a  sister  of  witness's  wife, 
and  mother  of  appellee  E.  D.   McCan,  in  Arkansas^  and  came  to 
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Texas  "in  the  latter  part  of  the  SO's;"  that  while  witness  was  not 
with  him,  it  was  his  understanding  that  James  Ryan  enlisted  and 
served  as  a  soldier  with  a  company  near  San  Antonio  in  the  early 
days;  that  "if  he  enlisted  it  was  in  the  early  40's/* 

Thomas  Ryan,  a  son  of  the  James  Ryan  under  whom  appellants 
claim,  testified  that  he  came  to  Texas  in  1856;  that  his  father, 
James  Ryan,  immigrated  to  Texas  in  1831  from  Pennsylvania  and 
died  in  Lavaca  County  some  time  before  1856;  that  his  father, 
James  Ryan,  was  a  widower  at  the  time  he  came  to  Texas;  that  the 
name  of  his  deceased  wife  (the  mother  of  witness)  before  her  mar- 
riage was  Honar  Durbin;  that  the  marriage  of  his  parents  was  in 
Pennsylvania  at  a  date  not  remembered;  that  witness  did  not  know 
whether  the  Republic  of  Texas  or  the  State  of  Texas  had  ever 
granted  or  issued  to  the  James  Ryan  he  knew  any  land  certificates; 
that  "he  (James  Ryan,  my  father),  did  not  serve  as  a  soldier  in 
the  army  of  the  Republic  of  Texas — ^that  is,  if  he  ever  served  I 
never  heard  of  it/^ 

It  was  further  shown  that  the  certificate  by  virtue  of  which  the 
land  in  controversy  was  located  was  issued  by  virtue  of  military 
service  for  the  term  of  two  months  from  the  3d  day  of  October, 
1835,  to  the  14th  day  of  December,  1835,  the  certificate  of  military 
service  being  signed  "Geo.  Sutherland  Capt.  Edward  Burleson 
com'd  in  chief  Appellants  offered  in  evidence  certified  copy  of 
petition  of  Martha  Ryan,  filed  in  the  County  Court  of  Burleson 
County,  September  27,  1847,  praying  for  her  appointment  as  ad- 
ministratrix of  the  estate  of  James  Ryan,  and  an  order  of  said 
court  on  the  28th  day  of  August,  1848,  requiring  her  to  give  a  new 
bond  by  reason  of  an  application  for  release  on  the  part  of  one 
of  her  sureties.  Appellants  further  offered  certified  copy  of  con- 
ditional land  certificate  No.  7  for  six  Tiundred  and  forty  acres  of 
land,  issued  to  James  11.  Ryan  by  the  Board  of  Land  Commissioners 
of  Burleson  County  on  the  6th  day  of  September,  1841.  This  cer- 
tificate recited  that  James  Ryan  had  "proved  according  to  law  that 
he  arrived  in  the  Republic  in  November,  1839;"  also  certified  copy 
of  unconditional  certificate  No.  15  for  six  hundred  and  forty  acres, 
issued  by  the  same  board,  reciting  that  the  administratrix  of  the 
estate  of  James  H.  Ryan  (Mrs.  Martha  Ryan)  on  that  day  ap- 
peared before  the  board  "and  proved  according  to  law  that  the  said 
James  H.  Ryan  arrived  in  the  Republic  of  Texas  in  November,  1839, 
which  is   also  shown  by   conditional   certificate   No.    7,"   etc. 

It  must  be  confessed  that  some  of  the  evidence  seems  to  be  at 
first  view  incompatible  with  the  verdict,  that  most  strongly  urged 
by  appellants  being  the  recitations  hereinbefore  set  out  to  the 
effect  that  the  father  of  appellee  came  to  Texas  in  1839.  Supported 
as  they  are  by  some  of  the  testimony  of  the  witness  Armstrong  of 
like  tendency.  It  must  be  remembered,  however,  that  the  large 
lapse  of  time  may  have  obscured  many  circumstances  that  would 
explain  the  conflict  in  the  testimony  and  establish  beyond  con- 
troversy the  truth  of  appellees'  theory.  Appellee  E.  D.  McCan  says 
her  father  came  to  Texas  in  1831  and  served  in  the  army  of  the 
Republic.    These  are  facts  well  calculated  to  be  firmly  fixed  in  family 
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tradition.  If  true,  they  support  the  inference  that  the  bounty  war- 
rant issued  to  the  James  Ryan,  who  died  in  Burleson  County,  par- 
ticularly in  view  of  the  evidence  of  the  son  of  the  only  other  James 
Ryan  appearing  in  the  testimony  that  he  never  heard  of  his  father's 
having  served  in  the  Texas  army.  The  son  testified  to  a  considerable 
family  connection  and  it  seems  improbable  that  his  father  in  fact 
so  served,  without  at  least  family  tradition  of  the  fact.  The  witness 
Armstrong  corroborates  appellee  E.  D.  McCan  save  in  his  recollec- 
tion of  the  date  that  her  father  immigrated  to  Texas,  but  he  was  a 
very  old  man  and  not  an  immediate  member  of  the  family.  The 
jury  may  have  thought  he  was  mistaken  in  his  dates,  and  it  is 
possible,  too,  that  the  Arkansas  James  Ryan  served  in  the  army  two 
months  in  1835,  returned  home  (for  which  he  was  given  ten  days 
in  the  certificate  of  service),  and  again  returned  to  Texas  in  1839, 
as  recited  in  certificates  Nos.  7  and  15  for  six  hundred  and  forty 
acres.  But  however  this  was,  we  can  not  say  that  the  jury  were 
bound  to  accept  said  recitations  as  true.  The  recitations  were  not 
those  of  James  Ryan  nor  of  appellees,  and  it  was  for  the  jury  to 
judge  of  the  weight  to  be  given  to  all  of  the  testimony  and  to 
reconcile  conflicts  if  they  could,  and  having  acted,  we  do  not  see 
our  way  clear,  as  stated  before,  to  disturb  their  finding  in  appellees' 
favor. 

We .  attach  no  importance  to  the  assignments  raising  other  ques- 
tions. The  court's  ruling  in  excluding  the  deed  from  Mrs.  Mary 
Ryan,  one  only  of  the  heirs  under  whom  appellants  claim,  and  cer- 
tain memoranda  of  the  General  Land  Office  tending  to  show,  per- 
haps, that  I.  G.  Searcy,  of  Austin,  located  the  land  for  the  Lavaca 
County  James  Ryan,  is  entirely  immaterial  in  view  of  the  jury's 
finding  on  the  main  issue,  and  the  eighth  and  last  assignment  is 
entirely  too  general  for  consideration. 

We  conclude  that  the  judgment  should  be  affirmed,  and  It  is  so 
ordered. 

Affirmed. 


W. .  M.  DuBHAM,  County  Judge,  v.  R.  B.  Rogers  et  al. 

Decided  December  14,  1907. 

1. — ^Bemoval  of  Connty  Seat — ^Election — ^Irregrularities. 

In  a  contest  of  an  election  for  the  removal  of  a  county  seat,  irregularities 
in  the  returns  made  by  the  officers  of  election  at  a  certain  box  considered,  and 
held  insufficient  to  exclude  the  votes  cast  at  such  box. 

2. — Same^BallotB — Signature  of  Officer. 

In  an  election  for  the  removal  of  a  county  seat,  it  is  not  essential  that 
the  ballots  be  endorsed  \\'ith  the  signature  of  the  presiding  officer  of  the  election. 
Such  election,  like  a  local  option  election,  is  not  governed  by  the  provisions  of 
the  general  election  law,  as  to  the  form  of  the  ticket. 

8. — Cross  Assignments — Practice. 

An  appellee  may,  by  cross  assignments  of  error,  have  the  judgment  of  the 
trial  court  reversed  and  rendered  in  his  favor  without  filing  an  appeal  bond. 

4. — Contested  Election — Appeal — Costs. 

In  an  appeal  from  a  judgment  in  a  contested  election,  the  county  judge 
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being  the  contestee,  the  costs  of  the  appeal  should  be  adjudged  against  the  con- 
testant so  far  as  created  by  him,  though  he  was  successful  in  the  appeal. 

Appeal  from  the  District  Court  of  Wheeler  County.  Tried  below 
before  Hon.  H.  G.  Hendricks. 

C.  Coffee,  Hoover  &  Taylor  and  Theodore  Mack,  for  appellant. 
5.  Jf.  Baker  and  J.  B.  Reynolds,  for  appellees. 

STEPHENS,  Associate  Justice. — The  appellees  instituted  this 
proceeding  to  contest  an  election  held  in  Wheeler  County  to  deter- 
mine the  question  of  tlie  removal  of  the  county  seat  from  Mobeetie, 
a  town  more  than  five  miles  from  geographical  center  of  the  county, 
to  Wheeler,  a  town  within  five  miles  of  such  center.  The  ground 
of  contest  was  the  failure  of  the  county  judge  to  estimate  the  re- 
turns from  "Center  Box."  With  the  votes  cast  at  this  box  excluded, 
Mobeetie  had  a  majority  of  five  votes  and  the  result  was  so  declared 
by  the  county  judge,  but  if  these  votes  had  been  counted  Wheeler 
would  have  had  a  majority  of  eleven  votes.  The  county  judge  was 
made  the  contestee  and  filed  an  answer  in  which  it  was  charged 
that  certain  ballots  cast  at  other  boxes  and  counted  for  Wheeler 
were  illegal,  the  exclusion  of  which  would  give  Mobeetie  a  majority. 

The  issues  were  tried  in  the  District  Court  and  the  election  was 
adjudged  void  on  the  ground  that  such  a  number  of  legal  voters 
were  by  the  officers  of  election  denied  the  privilege  of  voting  as, 
had  they  been  allowed  to  vote,  would  have  changed  the  result,  and 
a  new  election  was  ordered.  From  that  judgment  the  county  judge 
appealed  and  the  contestants   have   filed   cross  assignments   of  error. 

Prom  the  agreed  statement  of  facts  and  the  courf s  findings  it 
appears  that  the  officers  of  election  at  Center  Box  made  out  three 
returns,  one  of  which  was  retained  by  the  presiding  officer  and  the 
other  two  were  locked  up  in  an  empty  ballot  box  together  with  poll 
lists  and  tally  lists,  and  that  one  of  these  retu^s  showed  the  total 
number  of  votes  cast  and  the  number  cast  for  each  place  for  the 
county  seat,  but  the  other  did  not  show  the  number  of  votes  cast, 
that  both  were  properly  certified  by  the  officers  of  election  to  be 
correct.  The  returns,  tally  lists  and  poll  lists,  together  with  the  bal- 
lot box,  were  delivered  by  one  of  the  judges  of  said  election  within 
the  proper  time  to  the  county  judge  of  the  county  at  his  office,  but 
the  officers  of  election  failed  to  deliver  to  the  county  clerk  a  copy 
of  the  returns  of  said  election  or  the  ballots  cast  at  said  election, 
and  the  same  were  delivered  to  the  county  clerk  by  the  county  judge 
after  he  had  canvassed  and  declared  the  result  of  the  election 
and  in  the  same  condition  as  they  were  when  he  received  the  same 
from  the  election  judge,  and  they  have  ever  since  remained  in  the 
custody  of  the  county  clerk,  the  court  finding  affirmatively  that 
they  had  not  been  tampered  with  or  changed  in  any  respect  what- 
ever. The  ballots  cast  at  this  box  were  all  cast  by  legal  voters, 
but  one  ballot  failed  to  have  the  indorsement  of  the  presiding 
officer  of  the  election.    At  other  boxes  votes  to  the  number  of  fifteen, 
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challenged  by  the  contestee,  though  cast  by  legal  voters,  were  in 
the  same  condition,  that  is,  without  the  signature  of  the  presiding 
officer,  making  a  total  of  sixteen  votes  which  were  held  by  the 
District  Court  to  be  illegal  for  want  of  the  signature  of  the  pre- 
siding officer.  With  these  excluded  and  all  others  counted  Mobeetie 
had  a  majority  of  three  votes,  but  if  these  had  not  been  excluded 
Wheeler  would  have  had  a  majority  of  more  than  three  votes. 

We  approve  the  action  of  the  trial  court  in  refusing  to  exclude 
the  votes  cast  at  Center  Box  because  of  the  irregularities  urged 
against  the  returns  made  by  the  officers  of  election.  In  no  other 
way  could  the  true  result  of  the  election,  which  was  the  purpose 
of  the  contest,  have  been  ascertained. 

But  on  the  authority  of  Walker  v.  Mobley,  103  S.  W.  R.,  490, 
we  are  constrained  to  hold  that  the  court  erred  in  excluding  as  ' 
illegal  all  ballots  not  signed  by  the  presiding  officer  of  election. 
This  recent  decision  of  the  Supreme  Court  was  doubtless  overlooked 
and  the  following  cases,  which  it  in  effect  overruled,  followed: 
Arnold  v.  Anderson,  41  Texas  Civ.  App.,  508;  Bri^ance  v.  Horlock, 
44  Texas  Civ.  App.,  277.  In  Walker  v.  Mobley  it  was  held  that 
the  ticket  to  be  used  in  local  option  elections  was  intended  to  be  a 
substitute  for  the  official  ballot,  as  provided  for  in  the  general  elec- 
tion law,  and  the  reasoning  which  led  to  this  conclusion  necessitates 
a  like  holding  in  elections  for  the  removal  of  county  seats.  The 
statute  providing  for  such  removals,  like  the  local  option  statute, 
prescribes  the  form  of  the  ticket,  thus,  as  held  by  the  Supreme 
Court  in  the  case  cited,  dispensing  with  the  official  ballot  for  such 
elections,  including  the  mandatory  requirement  that  the  official 
ballot  should  bear  the  signature  of  the  presiding  officer.  This  con- 
clusion leads  to  a  reversal  and  rendition  of  the  judgment  in  favor 
of  Wheeler  as  the  county  seat  of  Wheeler  County. 

As  to  the  contention  of  appellant  that  the  appellees  are  not  en- 
titled to  this  relief  on  their  cross-assignments  of  error  without 
perfecting  an  appeal,  we  need  only  cite  the  case  of  Durin  v.  H. 
&  T.  C.  Ry.  Co.,  86  Texas,  287,  though  there  are  several  other  cases 
in  line  with  it. 

As  to  the  question  of  costs,  inasmuch  as  the  statute  provides  that 
costs  in  contested  election  cases  shall  be  taxed  according  to  the 
laws  governing  costs  in  civil  cases,  except  when  otherwise  specially 
provided,  and  further  provides  that  in  no  case  shall  the  costs  of 
such  contest  be  adjudged  against  the  county  judge  or  other  officer 
made  the  contestee,  or  against  the  county,  and  inasmuch  as  the 
contestants  were  successful,  we  are  of  opinion  that  they  should  be 
required  to  pay  the  costs  created  by  them  and  no  more. 

The  judgment  is  therefore  reversed  and  here  rendered  in  accord- 
ance with  the  above  conclusions. 

Reversed  and  rendered. 

ON    MOTION    FOR    REHEARING. 

The  motion  will  be  overruled,  but  in  justice  to  the  trial  judge 
we  desire  to  correct  a  slight  error  in  the  opinion  heretofore  filed. 
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Instead  of  sayiBg  that  the  case  of  Walker  v.  Mobley,  103  S.  W.  R., 
490,  which  controlled  our  disposition  of  the  appeal,  had  doubtless 
been  overlooked  by  the  trial  court,  we  should  have  said  it  had  not 
then  been  decided,  since  the  judgment  from  which  this  appeal 
is  taken  was  rendered  about  fifteen  days  prior  to  the  decision  of 
the  Supreme  Court  in  Walker  v.  Mobley. 

Overruled. 


H.  B.  Thompson  v.  Planters  Compress  Company. 

Decided  December  14,  1907. 

1. — ^Kaiter  and  Servant — ^Vlce  Principal — ^Personal  Injnriei. 

In  a  suit  by  a  vice-principal  against  his  principal  for  personal  injuries 
received  while  operating  a  gin-stand,  evidence  considered,  and  held  sufficient 
to  support  a  finding  that  the  plaintiff  was  guilty  of  contributory  negligence 
and  assumed  the-  risk  which  resulted  in  his  injury. 

S. — Contributory  Negligence — ^Erroneous  Definition — ^Harmless  Error. 

A  charge  defining  contributory  negligence  considered,  and  held  erroneous 
but  harmless  in  view  of  other  portions  of  the  charge  which  correctly  applied 
the  law  to  the  facts. 

8. — ^Assnmed  Eisk — Knowledge  of  Ihinger. 

Where  the  plaintiff  bases  his  claim  for  personal  injuries  on  the  ground  of 
defective  machinery,  it  is  not  error  for  the  court  to  instruct  the  jury  as  matter 
of  law  that  he  cannot  recover  if  he  knew  at  the  time  of  the  injury  that  the 
machinery  was  defective  and  dangerous. 

4. — Contribntoiy  Negligence— Assumed  Eisk — Confusing  Charge. 

Where,  in  a  suit  for  personal  injuries,  facts  existed  which  would  relieve 
defendant  from  liability,  either  on  the  ground  of  contributory  negligence  or 
the  assumption  of  the  risk,  a  charge  which  confused  the  two  doctrines  would 
not  be  cause  for  reversal  of  the  judgment  in  defendant's  favor. 

5. — ^Defective  Machinery — ^Assnmed  Eisk — Charge. 

Where  the  parts  of  a  machine  are  so  intimately  connected  that  they  con- 
stitute and  may  be  considered  as  a  whole,  and  the  evidence  showed  that  only 
certain  parts  were  defective  and  not  the  whole  machine,  a  charge  upon  the  doc- 
trine of  assumed  risk  which  instructs  the  jury  that  if  they  believe  the  machine 
was  defective,  etc.,  to  find  for  the  defendant,  was  not  misleading. 

6. — ^Invited  Error. 

Where  the  charge  of  the  court  upon  the  burden  of  proof  was  erroneous  but 
a  special  charge  given  at  the  request  of  the  appellant  contained  the  same  error, 
the  appellant  cannot  complain  in  the  absence  of  anything  in  the  record  showing 
that  the  special  charge  was  given  after  the  main  charge. 

Appeal  from  the  District  Court  of  Johnson  County.     Tried  below 
before  Hon.  0.  L.  Lockett. 

J.  A.  Stanford,  for  appellant. 

Alexander  &  Thompson,  for  appellee. 

BAINEY,    Chief    Justice. — H.    R.    Thompson    sued    defendant, 
appellee^   for   personal   injuries,   in   the   District   Court   of   Johnson 
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County,  alleging  that  plaintiflE  was  injured  at  defendant's  gin  in 
the  city  of  Cleburne  while  operating  a  roll-breast  to  the  gin-stand; 
tliat  his  injuries  were  due  to  the  negligence  of  defendant  in  that 
the  knuckles  attached  to  the  roll-breast  and  the  grooves  into  which 
they  fit  were  badly  worn,  were  defective  and  too  loose  and  wholly 
unfit  for  use,  by  reason  of  which  plaintiff's  hand  was  caught  in  the 
saws  of  the  gin  and  mutilated,  to  his  damage  in  the  sum  of  two 
thousand  dollars. 

Defendant  answered  plaintiff's  petition  with  a  general  denial,  and 
with  the  plea  that  at  the  time  and  place  in  question  plaintiff  was 
the  superior  representative  of  this  defendant  in  the  immediate 
charge  of  said  machinery;  that  he  was  familiar  with  same,  having 
been  in  charge  of  it  for  a  number  of  years;  that  it  was  his  duty 
as  foreman  to  take  notice  of  the  condition  of  the  machinery  and 
appliances,  and  if  the  same  became  defective  or  out  of  repair,  it 
was  his  duty  to  repair  the  same,  or  in  case  the  repairs  were  of  such 
a  nature  that  he  as  foreman  could  not  make,  it  was  his  duty  to 
report  the  same  to  the  superintendent.  Defendant  specially  plead 
that  plaintiff  assumed  the  risks  incident  to  the  handling  of  the 
machinery  in  the  condition  in  which  it  was,  and  that  such  injuries 
as  he  received  were  caused  proximately  by  his  own  want  of  care 
in  the  use   and   operation   of  the   machinery. 

A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  the 
appellee,  from  which  an  appeal  was  taken. 

Complaint  is  made  that  the  verdict  is  contrary  to  the  evidence, 
because  the  defects  in  the  gin-stand,  which  were  the  proximate  cause 
of  the  injury,  were  unknown  to  plaintiff  and  were  not  open  and 
patent  to  observation.  The  evidence  shows  that  defendant's  gin  plant 
has  four  gin-stands,  that  they  were  what  was  known  as  the  Munger 
gin-stands.  That  each  gin-stand  was  about  four  feet  long  and  each 
stand  had  what  was  known  as  a  huller  board  in  front,  which  was 
a  plank  or  board  about  four  feet  long  and  about  eighteen  inches 
wide.  This  board  was  placed  in  an  upright  position.  The  roll- 
breast  was  about  four  feet  long  and  was  semi-circular  in  form  and 
on  the  ends  of  the  roll-breast  were  castings  that  were  all  the  way 
around  the  circular  end  of  said  roll-breast  and  extended  about  six 
inches  above  the  upper  edge  of  said  roll-breast  and  at  the  end 
of  the  castings  on  each  end  of  the  roll-breast  there  was  a  knuckle 
attached  to  the  upper  end  of  each  of  said  castings  the  size  of  a 
man's  finger  and  extending  off  from  said  casting  at  right  angles, 
and  these  knuckles  fit  in  grooves  that  were  cut  in  the  edges  of  the 
sides  of  the  gin-stand,  and  said  roll-breast  was  supported  or  hung 
by  said  knuckles  which  fit  in  the  grooves,  and  when  said  roll- 
breast  was  in  position  it  would  stand  or  hang  in  almost  an  upright 
position.  Wlien  the  roll-breast  was  in  place  there  was  a  space  of 
about  five  inches  between  the  huller  board  and  the  roll-breast  and  it 
was  about  eighteen  inches  from  the  top  of  the  huller  board  to  the 
lower  edge  of  the  roll-breast.  About  four  inches  from  the  lower 
edge  of  the  roll-breast  and  near  each  end  was  a  hand-hold.  Back  of 
the  roll-breast,  and  some  four  or  five  inclies  back  from  the  roll-breast, 
was  the  gin  saws,     Under  the   roll-breast   at  each  end,   and   some 
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four  inches  above  the  lower  edge  of  it^  was  what  was  known  as  the  lugs. 
These  lugs  were  projections  from  the  smooth  surfaces  on  each  side 
of  the  gin-stand,  and  put  there  to  hold  up  the  roll-breast  and  to 
keep  it  from  falling  down  on  the  gin  saws.  Each  end  of  the  five 
inch  space  between  the  huller-board  and  roll-breast  was  closed  up. 
The  two  sides  of  the  gin-stand  were  surfaces  that  fit  up  snugly  to 
the  ends  of  the  roll-breast,  just  giving  it  room  enough  to  work 
back  and  forth.  The  knuckles  at  the  end  of  the  castings  on  the 
end  of  the  roll-breast  and  the  grooves  into  which  they  fit  were 
in  plain  view,  but  when  the  roll-breast  was  in  position  the  castings 
could  not  be  seen,  except  that  part  extending  above  the  roll-breast, 
and  the  lugs  could  not  be  seen  at  all,  except  when  the  roll-breast 
was  removed.  It  was  plaintiff^s  duty  to  watch  the  gin-stands  and 
see  that  they  were  receiving  and  ginning  the  cotton  properly,  to 
keep  them  oiled,  and  in  case  the  gin-stands  got  choked  up  to  un- 
choke  them  and  he  would  do  this  by  putting  his  hand  down  between 
the  huUer  board  and  roll-breast  and  take  hold  of  the  hand-hold 
on  the  lower  edge  of  the  roll-breast  and  move  the  roll-breast  back 
and  forth  and  cause  the  seed  to  fall  out.  The  company  had  in- 
spectors who  came  around  occasionally  and  inspected  the  machinery 
and  repaired  anything  that  needed  repairing.  Sometimes  they  would 
come  around  once  a  month  and  sometimes  not  more  than  two  or 
three  times  during  the  ginning  season.  During  the  summer  of  1905, 
and  before  the  gin  started  up  about  September  1,  1905,  the  com- 
pany's inspector  came  here  and  remained  about  ten  days  inspecting 
and  repairing  the  gin  machinery.  They  were  supposed  to  have 
given  the  entire  gin  plant  a  thorough  inspection  and  general 
overhauling  and  to  have  repaired  everything  that  needed  repairing. 
H.  R.  Thompson  testified  on  direct  examination  as  follows: 
''We  began  the  operation  of  the  plant  about  1st  of  September,  1905, 
and  on  the  21st  of  September,  1905,  the  gin-stand  next  to  the  press 
became  choked  up  with  cotton  seed.  I  put  my  left  hand  down  be- 
tween the  huller-board  and  roll-breast  and  took  hold  of  the  hand- 
hold and  began  moving  it  back  and  forth  to  make  the  seed  fall 
out,  when  the  knuckles  at  the  upper  end  of  the  castings  fiew  out 
of  the  grooves  and  caused  the  roll-breast  to  roll  back  on  my  arm 
and  the  lower  part  of  the  roll-breast  passed  the  lugs  that  were 
designed  to.  hold  it  up  oflf  the  saws  and  caused  my  hand  to  be 
carried  right  in  on  the  saws.  The  cause  of  my  hand  coming  in 
contact  with  the  saws  was  the  roll-breast  passed  the  lugs.  My  hand 
could  not  have  been  caught  on  the  saws  if  the  lugs  had  been  long 
enough  to  hold  the  roll-breast  up  oflf  the  saws,  but  the  lugs  were 
defective  in  that  they  were  so  worn  oflf  that  they  were  too  short 
and  allowed  the  roll-breast  to  pass  them.  At  the  time  I  was  injured 
I  was  trying  to  unchoke  the  gin-stand  in  the  same  way  I  had  al- 
ways done  it  before.  In  fact,  I  was  doing  it  in  the  only  way 
it  could  be  done.  I  could  not  use  both  hands  without  taking  off 
the  huller  board.  Three  of  my  finders  were  cut  off  and  the  front 
finger  so  mangled  as  to  make  it  stiff.  I  have  never  known  of  the 
roll-breast  passing  the  lug  before.  I  did  not  know  that  the  lugs  were 
defective.    Did  not  know  they  were  worn  off  and  too  short.    Did  not 
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know  that  said  machinery  was  in  any  way  defective,  and  I  was 
acting  in  a  careful  and  prudent  way  and  was  doing  the  work  just 
like  I  have  always  done  it  before,  and  the  only  way  I  could  do  it." 
On  cross-examination  he  testified  as  follows:  '*I  have  had  about 
twelve  years^  experience  running  gin-stands.  At  the  time  of  this 
injury  I  had  been  operating  the  gin-stand  for  the  past  three  seasons. 
During  this  time  I  had  charge  of  the  four  gin-stands  of  the  de- 
fendant. The  defendant  had  six  or  seven  men  employed  in  its 
plant  at  Cleburne.  Mr.  Ready  was  the  superintendent.  He  came 
to  Cleburne,  I  think,  about  the  8th  of  August,  as  well  as  I  re- 
member. He  took  charge  and  employed  me  to  continue  on  here.  I 
don't  think  he  had  been  here  previous  to  that  time.  As  manager 
he  had  entire  charge  here;  looked  after  the  office  work;  made  his 
office  in  the  little  frame  building  on  the  ground.  These  gin-stands 
were  on  the  second  floor.  He  would  come  up  here  once  in  a  while; 
I  don't  remember  his  missing  a  day.  I  suppose  I  know  as  much 
about  the  gin-stands  as  he  did.  We  had  an  engineer  and  fireman 
and  two  suctions  feeders.  I  had  been  cleaning  out  the  gin-stands 
about  three  weeks,  as  well  as  I  remember,  at  the  time  of  the  in- 
jury, that  season.  This  diagram  that  you  present  to  me  correctly 
shows  the  appearance  of  the  gin-stands,  with  the  huUer-breast  and 
roll-breast  off.  I  don't  remember  how  many  times  I  had  the  breast 
off  that  season,  from  the  beginning  up  to  the  time  I  was  hurt.  I 
have  not  any  idea,  and  could  not  give  an  estimate.  I  do  not  know 
whether  I  had  it-  off  a  dozen  times  or  not.  I  could  not  say.  I  do 
not  know  whether  I  had  it  off  at  all  or  not.  Yes,  I  have  had  it 
off  during  the  time  I  worked  there,  but  I  can  not  say  I  had  it  off 
a  dozen  times  during  that  season.  I  do  not  know  whether  I  had 
it  off  at  all,  or  not,  during  that  season.  Sometimes  a  wad  would 
collect  in  between  the  ribs,  and  I  would  have  to  take  them  off  and 
get  the  wad  out.  A  man  will  have  to  take  them  off  once  ill  a  while 
to  remove  these  wads.  I  was  attempting  to  operate  the  inside  breast 
at  the  time  I  was  hurt.  It  rests  on  a  socket,  or  rather  on  lugs  on 
the  ends.  It  is  hung  on  knuckles,  attached  to  the  end  of  the  roll- 
breast.  There  are  hand-holds  on  the  roll-breast;  they  are  about  four 
inches  from  the  bottom  of  the  breast.  I  don't  see  how  a  man  could 
use  both  hands  in  that  close  place.  I  never  could.  I  think  I  have 
tried  it.  I  had  my  hand  in  the  hand-hold  when  it  was  caught.  The 
breast  turned  over  and  the  bottom  went  in  and  caught  my  hand. 
I  did  not  have  hold  of  the  lower  edge  of  the  breast  at  tlie  time  I  was 
caught,  but  had  hold  of  the  hand-hold.  I  knew  Mr.  Lawson,  the 
traveling  inspector,  did  not  live  there,  but  I  was  expecting  that  he 
would  be  back  during  the  season.  I  never  saw  him  from  the  time 
I  commenced  work  up  to  the  time  I  was  hurt.  There  was  no  one 
there  at  the  time  to  find  defects  except  myself.  My  knowledge  as 
to  the  construction  of  the  gin-stand  depends  upon  what  I  knew  at 
the  time.  I  have  had  no  additional  experience  or  observation.  I 
don't  believe  I  knew  anyone  in  Cleburne  that  knew  as  much  about 
that  gin-stand  as  myself  at  that  time.  I  am  not  satisfied  that  anyone 
in  Cleburne  knew  as  much  about  it  as  myself;  I  don't  know  who  all 
was  here.     I  never  had  any  trouble  with  this  gin-stand  before,  in 
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taking  the  breast  off^  and  in  unehoking  it.  The  condition  was  such 
if  a  man  was  looking  for  it  he  would  find  it.  I  did  not  know 
what  time  Mr.  Lawson  was  coming.  He  sometimes .  came  when 
he  was  not  called.  I  donH  know  that  with  my  knowledge  in  the 
operation  of  that  gin  I  would  have  acquired  more  information  about 
it  than  one  coming  in  casually  inspecting  it.  I  don't  suppose  I  am 
an  expert  ginner.  The  saws  struck  the  lower  edge  of  the  breast 
and'  cut  it  up  some.  I  don't  know  that  it  is  a  fact  that  when  you 
take  hold  of  the  ends  of  the  breast  and  shake  it^  that  it  has  a  ten- 
dency to  throw  the  knuckles  out  of  socket.  I  have  done  that  many 
times  the  same  way.  I  am  working  at  the  Santa  Fe  shops  now 
for  $1.70  a  day,  ten  hours'  work.  You  commence  at  a  certain  place 
there  and  work  up.  That  work  extends  all  through  the  year.  My 
employment  with  defendant  was  just  through  the  ginning  season. 
I  am  bonus  timekeeper  with  the  Santa  Fe.  My  right  hand  was 
not   hurt." 

Y.  S.  Beady  testified  as  follows:  "My  name  is  Y.  S.  Beady. 
I  am  superintendent  of  a  gin  plant  at  Lewisville,  Texas,  but  am 
not  in  the  employment  of  defendant.  At  the  time  plaintiff  was 
injured  I  was  superintendent  of  defendant's  gin  plant  at  Cleburne, 
Texas,  and  first  took  charge  there  in  August  of  that  year.  I 
employed  plaintiff  as  ginner  for  that  season.  It  was  plaintiff's  duty 
to  run  the  gin-stands,  to  look  after  the  gin-stands,  keep  them  oiled, 
keep  them  unchoked,  to  see  that  they  were  ginning  the  cotton  prop- 
erly, to  look  out  for  any  defects  that  would  prevent  the  gin-stands 
from  properly  ginning  the  cotton,  and  to  repair  any  defects  that 
he  might  discover,  if  he  could,  and  if  he  could  not,  then  to  report 
to  me.  He  was  in  a  better  position  than  any  of  the  other  employes 
about  the  gin  plant  at  the  time  he  was  injured,  to  know  what  was 
was  the  true  condition  of  the  gin-stands.  The  company  had  no  in- 
spectors here  at  the  time  plaintiff  was  hurt.  The  inspectors  had 
not  been  here  since  some  time  in  the  summer,  I  think  about  June, 
previous  to  the  time  plaintiff  was  hurt,  about  September  21.  We 
started  up  that  season  about  September  1.  Pl.aintiff  was  present  at 
the  time  we  started  up,  and  I  suppose  he  saw  how  the  machinery 
started  off.  I  was  in  the  office  at  the  time  plaintiff  was  hurt,  and 
the  first  I  knew  of  it  was  when  he  came  to  the  office  with  his  fingers 
mangled.  There  were  no  repairs  made  on  the  gin-stand  that  hurt 
plaintiff  during  that  season.  We  run  the  stand  the  remainder  of 
that  season  without  any  repairs  being  made..  I  run  it  myself  a 
part  of  the  time.  I  tried  the  roll-breast  several  times  afterwards, 
to  see  if  it  would  pass  the  lugs,  and  I  found  it  would  not.  The 
two  hand-holds  at  the  bottom  of  the  roll-breast  are  put  there  for 
the  purpose  of  taking  hold  of  to  move  the  roll-breast,  up  and 
down,  to  make  the  seed  fall  out.  The  proper  way  to  unchoke  it  is 
to  take  hold  of  both  hand-holds  to  move  it,  up  and  down.  I  took 
the  roll-breast  off  several  times  while  I  run  it.  With  the  breast  off, 
the  lugs  are  plainly  to  be  seen.  The  knuckles  and  grooves  were 
open,  and  if  they  were  worn,  such  condition  was  plainly  to  be  seen, 
but  I  had  no  trouble  with  the  breast  whatever.     If  you  take  hold 
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of  only  one  hand-hold,  it  has  a  tendency  to  jerk  the  breast,  like 
pulling  the  drawer  of  a  dresser  by  one  hold  thereof/^ 

John  L.  Chase  testified,  in  substance,  that  he  was  a  gin  repairer, 
repaired  the  gin  mentioned  in  June,  1905,  and  left  it  in  first-class 
condition,  did  not  inspect  the  gin  in  September,  1905,  nor  until 
the  spring  of  1906,  did  not  live  in  Cleburne  at  that  time. 

Under  the  foregoing  facts  the  Jury  were  justified  in  rendering 
a  verdict  for  the  defendant.  They  were  warranted  in  finding  that 
plaintiff  was  negligent  in  handling  the  roll-breast,  which  con- 
tributed to  his  injury.  He  had  charge  of  the  gin  and  it  was  his 
duty  to  look  out  for  defects  and  he  assumed  the  risks  of  being  in- 
jured in  the  manner  he  was.  The  testimony  confiicts  as  to  the 
existence  of  any  defect,  but  it  was  sufiicient  for  the  jury  to  find 
that  none  existed. 

The  court,  in  defining  contributory  negligence,  charged  the  jury 
as  follows:  "Contributory  negligence,  as  used  in  this  charge,  means 
that  where  the  plaintiff  does  some  negligent  act  or  omits  to  per- 
form some  act  co-operating  with  some  negligent  act  or  omission 
on  the  part  of  the  defendant,  contributes  to  and  is  the  proximate 
cause  of  the  injury.'*  This  charge  is  assigned  as  error.  In  the 
case  of  Selman  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  101  S.  W.  Rep.,  1030, 
we  held  such  a  charge  error  and  reversed  the  case.  While  the  charge 
in  this  case  is  error,  yet,  in  view  of  another  paragraph  of  the  court's 
charge,  it  becomes  harmless. 

The  eighth  paragraph  of  the  court's  charge  reads:  "On  contribu- 
tory negligence  you  are  instructed  that  it  was  the  duty  of  the  plain- 
tiff during  the  time  he  was  in  the  employment  of  the  defendant 
company  to  use  such  care  and  prudence  as  a  reasonably  prudent 
person  would  have  exercised  under  the  same  circumstances  to  pre- 
vent any  injury  to  himself,  and  as  to  what  ordinary  care  was  under 
the  circumstances,  is  for  you  to  determine,  taking  into  considera- 
tion all  the  facts  and  circumstances  surrounding  and  known  to  the 
plaintiff  at  the  time  of  his  alleged  injury.  You  are  instructed  that 
if  the  plaintiff  knew  that  said  roll-breast  of  the  said  gin-stand, 
as  to  said  lugs  and  as  to  the  cast-iron  on  the  end  of  the  same,  were 
so  worn  as  to  make  them  defective  and  dangerous  at  the  time  he 
undertook  to  use  the  same,  then  in  law  he  is  guilty  of  contributory 
negligence  and  can  not  recover;  and  if  the  plaintiff  in  using  said 
roll-breast  did  so  in  a  negligent  manner,  and  by  the  way  in  which 
he  used  the  same  the  accident  was  caused,  then  in  that  event  the 
plaintiff  would  be  guilty  of  contributory  negligence  and  could  not 
recover,  and  if  you  so  find,  your  verdict  should  be  for  the  defend- 
ant." This  paragraph  of  the  charge  applied  the  law  to  the  facts 
and  pointed  out  to  the  jury  specifically  the  facts,  if  found  true, 
upon  which  they  could  find  plaintiff  guilty  of  contributory  negli- 
gence. So  the  definition  of  contributory  negligence  being  an  ab- 
stract proposition,  though  incorrect,  was  not  calculated  to  infiuence 
the  jury  where,  as  in  this  case,  their  minds  were  directed  by  the 
court  to  the  specific  facts  that  would  constitute  contributory  negli- 
gence. The  court's  charge  must  be  construed  as  a  whole  and  de- 
fects   in   one   paragraph    that    by    another    paragraph    are    rendered 
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harmless,  will  not  be  cause  for  reversal.  Gulf,  C.  &  S.  P.  Ey.  Co. 
V.  Carter,  71  S.  W.  Rep.,  73;  Texas  &  N.  0.  Ry.  Co.  v.  Scott,  71 
S.  W.  Rep.,  26. 

But  the  appellant  insists  that  the  eighth  paragraph  of  the 
court's  charge  as  above  quoted  is  error  and  presents  the  following 
propositions:  That  it  instructs  that  plaintiff  would  be  guilty  of 
contributory  negligence  as  matter  of  law,  if  he  used  the  roll-breast 
knowing  that  the  lugs  and  castings  were  so  worn  as  to  be  defective 
and  dangerous.  2.  Said  paragraph  of  the  court's  charge  is  erro- 
neous in  that  it  confuses  and  confounds  the  lugs  with  the  roll-  - 
breast,  when  the  lugs  are  no  part  of  the  roll-breast  and  in  no  way 
connected  with  it.  3.  Said  paragraph  of  the  court's  charge  is  erro- 
neous in  that  it  confuses  the  doctrine  of  assumed  risk  and  contribu- 
tory negligence. 

As  to  the  first  proposition,  the  plaintiff  basing  his  claim  for 
a  recovery  on  the  ground  of  defective  machinery,  it  was  not  error 
for  the  court  to  tell  the  jury  that  as  a  matter  of  law  he  could 
not  recover  if  he  knew  at  the  time  that  it  was  defective  and  dan- 
gerous. 2d.  There  could  be  no  confusion  in  the  use  of  the  words, 
roll-breast  and  lugs,  as  used.  It  is  true  the  lugs  were  not  attached 
to  the  roll-breast,  but  were  placed  to  prevent  the  roll-breast  drop- 
ping down  in  its  operation  and  in  that  sense  are  so  connected 
that  as  used  by  the  court  could  not  have  been  misleading  to  the 
jury.  3d.  The  confusing  of  the  doctrine  of  assumed  risk  and  con- 
tributory negligence  could  not  have  misled  the  jury.  If  the  facts 
existed,  whether  constituting  assumed  risk  or  contributory  negli- 
gence, the  plaintiff  could  not  recover,  and  the  use  of  one  for  the 
other  should  not  cause  a  reversal.  Horton  v.  Ft.  Worth  Packing 
Co.,  76  S.  W.  Rep.,  211. 

The  third  assignment  of  error  presented  is  as  follows:  "If  you 
find  from  the  evidence  that  the  plaintiff  at  the  time  of  his  injury 
knew  that  the  said  roll-breast  to  the  said  gin-stand  was  at  that 
time  defective  and  dangerous,  or  if  he  must  necessarily  have  known 
such  fact  in  the  ordinary  discharge  of  his  duties,  then  in  such  case 
the  plaintiff  in  attempting  to  use  said  roll-breast  to  the  said  gin- 
stand,  with  such  knowledge,  would  in  law  assume  the  risk  of  being 
injured  thereby,  and  in  that  event  your  verdict  should  be  for  the 
defendant  company.  On  the  other  hand,  if  you  find  that  the  plain- 
tiff at  said  time  did  not  know  of  said  defect,  if  you  have  found  that 
the  same  was  defective,  or  that  in  the  ordinary  discharge  of  his 
duties  he  did  not  necessarily  acquire*  such  knowledge,  then  in  that 
event  you  should  find  for  the  plaintiff  on  the  issue  of  assumed 
risk."  The  proposition  is:  Where  there  are  two  or  more  defects 
in  machinery  and  the  servant  knows  of  one,  but  does  not  know  of 
the  others,  he  does  not  assume  tlie  risk  of  being  injured  by  reason 
of  the  unknown  defects. 

The   evidence,   we   think,   shows   that   in   the   construction   of   the 

roll-breast,   the   lugs,   knuckles   and    castings   were   all    necessary   for 

its   proper   operation,   and   had   such   intimate   connection   with   it   as 

to  be  considered  a  part  of  it.     The  words  "use  of  said  roll-breast" 

Vol.  XLVIII.  Civil— 16. 
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in  the  charge  embraced  all  the  parts,  and  therefore  the  juiy  were 
not  misled.  Besides,  the  charge  is  as  favorable,  to  plaintiff  as  to 
defendant,  for  it  tells  the  jury  to  find  for  plaintiff  on  this  issue 
if  he  did  not  know  of  the  defect.  So,  according  to  plaintiff^s  con- 
tention, if  either  defect  was  unknown,  the  plaintiff  could  recover. 

The  complaint  is  made  that  the  court  erred  in  its  charge  where, 
in  effect,  the  burden  was  placed  on  plaintiff  to  show  that  he  was  not 
guilty  of  contributory  negligence  and  did  not  assume  the  risk 
before  he  could  recover.  The  plaintiff  can  not  avail  himself  of  this 
error,  because  he  requested  a  charge  involving  the  same  language, 
and  therefore  it  is  invited  error,  the  record  failing  to  show  that 
said  special  charge  was  requested  after  the  court  had  given  its 
charge.     International  &  G.  N.  By.  Co.  t.  Sein,  89  Texas,  63. 

There  was  no  error  in  the  court  refusing  special  charge  No.  1 
requested,  because  the  court  had  embodied  it  in  substance  in  the 
main  charge.  The  court  did  not  err  in  charging  upon  assumed  risk, 
as  complained  of.     The  judgment  is  afiBrmed. 

Affirfned. 


Houston  Electric  CoMPAinr  v.  Anna  Green. 

Decided  December  16,  1907. 

1. — ^Damagei  Alleged — ^Proof — Charge. 

Where,  in  a  suit  for  personal  injuries,  the  plaintiff  alleged  that  she  had 
incurred  liability  for  medical  attention  of  the  reasonable  value  of  one  hundred 
dollars,  and  the  evidence  showed  that  her  liability  for  such  expense  probably 
exceeded  that  amount,  it  was  reversible  error  for  the  court  to  charge  the  jury 
that  they  might  allow  the  plaintiff,  among  other  things,  "such  reasonable  sums 
as  she  may  necessarily  have  incurred  liability  for  on  account  of  medical 
attention,"  without  limiting  the  amount  allowed  to  the  amount  pleaded. 

2. — ^Date  of  Accident — ^Pleading  and  Proof — Cliarge. 

Where  plaintiff  alleged  that  an  accident  occurred  on  a  certain  day  and 
introduced  proof  to  the  same  effect,  and  the  defendant  introduced  evidence  to 
the  effect  that  no  such  accident  occurred  on  the  day  alleged,  a  charge  that 
it  was  immaterial,  as  concerning  plaintiff's  right  to  recover,  whether  she  was 
injured  on  the  exact  day  alleged  or  not,  w^hile  ordinarily  harmless  if  not 
proper,  under  the  facts  of  this  case  it  might  be  subject  to  the  criticism  that 
it  was  upon  the  weight  of  the  evidence. 

8. — ^Personal  Injury — ^PreTiouB  Disease — ^Liability. 

The  fact  that  a  person  injured  by  the  negligence  of  another  was  at  the 
time  of  the  injury  in  a  diseased  condition,  does  not  prevent  him  from  recover- 
ing damages  for  any  increase  or  aggravation  of  .the  diseased  condition  caused 
by  said  negligence. 

Appeal  from  the  61st  District  Court,  Harris  County.  Tried  be- 
low before  Hon.  Norman  G.  Kittrell. 

C  R,  Wharton  and  Baker,  Botts,  Parker  &  Garwood,  for  appellant. 
— The  court  should  have  limited  the  amount  of  recovery  allowed 
for  medical  attention  to  one  hundred  dollars,  the  sum  asked  in 
plaintiff's  petition.  City  of  Dallas  v.  Jones,  93  Texas,  47;  Gulf, 
C.  &  S.  P.  Ey.  V.  Simonton,  2  Texas  Civ.  App.,  562;  International 
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&  G.  N.  By.  V.  Beasley,  9  Texas  Civ.  App.,  571;  Martin  Brown 
Co.  v.  Pool,  40  S.  W.  Rep.,  820;  Texas  &  Pac.  Ry.  v.  Durrett,  24 
Texas  Civ.  App.,  105;  Missouri,  K.  &  T.  Ry.  v.  Pawkett,  68  S.  W. 
Rep.,  323;  International  &  G.  N.  Ry.  v.  Shauglmessy,  81  S.  W. 
Rep.,  1026;  Southern  Pac.  Ry.  v.  Martin,  83  S.  W.  Rep.,  675. 

The  court's  charge  was  on  the  weight  of  tlie  evidence,  since  the 
instruction  that  the  date  was  immaterial  had  the  effect,  or  was  cal- 
culated to  have  the  effect,  to  cause  the  jury  to  disregard  the  evidence 
offered  by  the  defendant,  showing  that  the  accident  did  not  happen 
on  August  31,  as  alleged,  and  tending  to  show  that  it  did  not 
happen  at  all.     Revised  Statutes,  art.   1317. 

This  rule  prohibits  even  the  slightest  intimation  from  the  judge 
as  to  the  weight  of  any  portion  of  the  evidence.  Mayo  v.  Tudor,  74 
Texas,  471;  Blum  v.  Strong,  71  Texas,  321. 

Under  allegations  that  plaintiff  has  suffered  physical  injuries  as 
the  result  of  an  accident,  which  is  said  to  have  produced  her  present 
physical  condition,  she  can  not  recover  for  an  augmentation  of  an 
already  existing  diseased  condition,  and  the  jury  should  have  been 
80  charged.  Watson  on  Damages,  sec,  206,  p.  260;  Fuller  v.  Mayor, 
92  Mich.,  197;  Wilkinson  v.  Detroit  Steel  Works,  73  Mich.,  405; 
Thurstin  v.  Luse,  61  Mich.,  292;  Haywood  v.  Galveston,  H.  &  S. 
A.  Ry.,  38  Texas  Civ.  App.,  101. 

Ouynes  &  Colgin  and  Ewing  £  Ring,  for  appellee. 

McMEANS,  Associate  Justice. — Appellee,  Anna  Green,  sued 
the  appellant,  Houston  Electric  Company,  for  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  her,  through  the  negligence 
of  appellant,  while  attempting  to  board  one  of  its  street  ears  in  the 
city  of  Houston.  She  alleged,  among  other  things,  that  as  tlie  result 
of  her  injuries  she  had  incurred  liability  for  necessary  medical  aid 
and  attention,  in  attempting  a  cure,  of  the  reasonable  value  of 
$100.  The  court,  in  ite  charge,  informed  the  jury  that  in  the 
event  the  jury  found  for  her,  then  they  might,  in  estimating  her 
damages,  take  into  consideration,  among  other  things,  ^^such  rea- 
sonable sums  as  she  may  necessarily  have  incurred  liability  for  on 
account  of  medical  attention,  in   attempting  a  cure.^' 

By  its  first  and  second  assignments  of  error  appellant  complains 
of  this  charge  and  asserts  the  proposition  that  the  court  should  have 
limited  the  amount  of  the  recovery  for  medical  attention  to  $100, 
the  sum  asked  in  plaintiff's  petition.  As  to  the  liability  incurred 
by  appellee  for  medical  attention,  the  witness.  Dr.  Goss,  testified  that 
he  had  attended  Mrs.  Green,  and  that  the  charges  for  his  services 
should  be  about  $150,  which  was  the  customary  and  usual  cliarge. 
Appellee  testified  that  Doctors  Wood,  Boyd  and  Goss  had  all  treated 
her,  and  further,  that  she  still  owed  her  doctors  and  that  she  owed 
them  so  much  that  she  was  afraid  she  would  never  pay  them;  that 
she  sent  for  Dr.  Wood  the  next  day  after  she  was  injured,  and  he 
treated  her  about  six  months;  that  she  did  not  know  how  often  he 
came  to  see  her;  that  Dr.  Goss  treated  her  and  that  Dr.  Boyd 
examined  her  several  times;  that  tlie  last  medical  treatment  she  had 
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was  given  her  by  Dr.  Boyd,  which  was  about  two  years  before  the 
trial.  The  charge  permitted  the  jury  to  allow  such  sum  as  they 
might  find  appellee  had  incurred,  which  might  have  been  greatly  in 
excess  of  $100.  The  assignments  are  sustained.  Appellee  admits 
the  error,  but  insists  that  positive  error  in  the  charge  was  only  to 
the  extent  of  $50,  as  tliere  was  no  evidence  to  authorize  a  recovery 
for  a  greater  amount  than  claimed  in  the  petition  except  in  that 
sum,  and  that  amount  plaintiff,  in  her  briefs,  remits.  If  there  had 
been  no  testimony  other  than  that  of  Dr.  Gobs,  above  referred  to, 
the  remittitur  would  cure  the  error.  City  of  Dallas  v.  Jones,  93 
Texas,  47.  The  plaintiff  testified  that  she  had  been  treated  by  two 
doctors  otlier  than  Dr.  Goss,  and  that  one  of  them  had  treated  her 
for  about  six  months  and  that  the  other  had  examined  her  several 
times;  that  she  did  not  know  how  much  she  owed  them  and  was 
afraid  to  ask  what  her  bills  were.  The  jury  had  before  them  the 
statement  of  Dr.  Goss  that  the  value  of  his  services  was  $150,  and 
they  may  have  concluded  that  if  his  attention  was  worth  that  much 
the  services  of  Doctors  Wood  and  Boyd  were  equally  or  more  valu- 
able. It  can  not  be  said,  therefore,  that  the  jury  in  estimating  the 
amount  of  appellee's  damages  did  not  take  into  consideration  Mrs. 
Green's  liability  to  others  than  Dr.  Goss  for  medical  attention.  The 
verdict  not  having  been  itemized  we  are  unable  to  determine  the 
amount  allowed  by  the  jury  for  medical  attention,  and  the  judg- 
ment, therefore,  must  be  reversed  and  the  cause  remanded.  Mis- 
souri, K.  &  T.  By.  Co.  V.  Pawkett,  68  S.  W.  Bep.,  327;  International 
&  G.  N.  By.  Co.  V.  Shaughnessy,  81  S.  W.  Bep.,  1026;  Martin  Brown 
Co.  V.  Pool,  40  S.  W.  Bep.,  820;  Texas  &  Pac.  By.  Co.  v.  Durrett, 
24  T^xas  Civ.  App.,  105. 

The  court  instructed  the  jury  as  follows:  *^The  law  is,  that  if 
plaintiff  was  injured  as  the  proximate  result  of  negligence  of  de- 
fendant's employes  in  charge  of  the  car  in  question,  so  as  to  render 
defendant  liable,  as  submitted  in  these  instructions,  it  is  immaterial, 
as  concerning  plaintiff's  right  to  recover,  whether  she  was  injured 
on  the  exact  day  alleged  or  not."  Appellant,  contending  that  this 
charge  is  upon  the  weight  of  the  evidence,  challenges  its  correct- 
ness by  the  third  assignment  of  error.  The  petition  alleges  that 
plaintiff  was  injured  on  the  3l8t  day  of  August,  1903.  Plaintiff 
and  her  witness,  Mrs.  Finch,  testified  that  plaintiff  was  hurt  on  the 
forenoon  of  that  date,  while  attempting  to  board  a  combination  car 
on  the  Houston  Heights  line  of  defendant's  street  railway.  The 
defendant  offered  testimony  to  the  effect  that  on  said  date  it  operated 
but  one  combination  car  on  that  line,  and  the  conductor  on  the  ear 
testified  that  no  such  accident  as  testified  to  by  plaintiff  and  Mrs. 
Finch  occurred  on  that  day.  Ordinarily,  such  a  charge  would  be 
harmless  and  in  some  cases  proper;  but  under  the  peculiar  facts 
of  this  case  it  might  have  had  the  effect  of  lessening  the  force 
of  the  testimony  offered  by  defendant  to  prove  that  no  such  accident 
as  alleged  by  plaintiff  happened.  If  the  jury  believed  that  the 
accident  did  not  occur  on  that  date,  then  the  entire  evidence  of 
plaintiff  upon  that  issue  would  be  given  no  weight  and  would  be 
entitled  to  none;  but  since  the  plaintiff  fixed  the  date  in  her  petition 
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and  offered  positive  testimony  that  it  was  the  correct  date,  then  the 
question  as  to  whether  she  and  her  witness  were  to  be  believed,  or  the 
testimony  offered  by  defendant  that  no  such  accident  happened  on 
that  date^  was  to  be  believed,  may  have  become  important;  and 
while  we  are  not  prepared  to  say  that  we  would  reverse  the  judg- 
ment because  of  the  charge  having  been  given,  we  are  not  clear 
that  it  is  not  subject  to  the  criticism  that  it  is  upon  the  weight 
of  the  evidence. 

Appellant's  fourth  and  fifth  assignments  are  as  follows:  "The 
court  erred  in  refusing  special  charge  No.  2,  requested  by  defend- 
ant, which  is  as  follows:  'If  you  find  from  the  evidence  that  the 
plaintiff,  Anna  Green,  received  an  injury  on  defendant's  street  car 
on  the  31st  day  of  August,  1903,  and  that  this  injury  was  caused 
by  the  negligence  of  the  defendant  company,  or  its  agents  and  em- 
ployes, but  yet  if  you  also  find  that  prior  to  the  time  of  receiving 
this  injury  the  plaintiff,  Anna  Green,  was  in  a  diseased  condition 
physically,  and  that  this  injury  merely  had  the  effect  of  increasing 
and  aggravating  her  already  existing  diseased  condition,  your  ver- 
dict will  be  for  the  defendant.' 

"The  court  erred  in  refusing  special  charge  No.  3,  requested  by 
the  defendant,  which  was  as  follows:  'Evidence  has  been  introduced 
tending  to  show  that  the  plaintiff,  Anna  Green,  is  suffering  from 
serious  nervous  troubles,  and  that  her  nervous  system  is  seriously 
impaired.  She  charges  in  her  petition  that  this  nervous  trouble 
was  caused  by  an  injury  received  at  the  hands  of  the  defendant 
on  the  31st  day  of  August,  1903.  If,  however,  you  find  from 
the  evidence  that  she  suffered  from  this  nervous  trouble  and  nervous 
condition  prior  to  the  31st  day  of  August,  1903,  then  she  can  not 
recover  because  of  any  injury  to  her  nervous  system  caused  by 
the  accident  of  the  31st  of  August,  1903,  even  though  there  was 
such  an  accident."' 

The  propositions  presented  in  these  assignments  were  decided  ad- 
versely to  appellant's  contention  on  the  former  appeal  of  this  case 
(89  S.  W.  Bep.,  442),  and  we  see  no  reason  for  changing  our  con- 
clusions therein  expressed.  We  might  add,  however,  that  since  the 
former  decision  was  made  appellee  has  amended  her  petition  so 
that,  as  amended,  it  alleges,  as  concerns  her  injury,  "whereby  she 
sustained  serious  and  permanent  injury  in  head,  body  and  limbs, 
and  especially  in  her  back,  chest  and  sides,  and  in  her  hip,  ribs  and 
lungs,  and  in  her  abdomen  and  bowels,  and  in  her  nervous  system 
generally.'*  It  is  not  alleged  whether  this  injury  was  to  a  physically 
diseased  and  nervously  troubled  person  or  to  one  physically  sound 
and  unimpaired  in  her  nervous  system. 

For  the  error  indicated  the  judgment  of  the  District  Court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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W.  W.  HosKiNs  ET  al.  v.  Velasco  National  Baxk  bt  al. 

Decided  December  16,  1907. 

1. — ^Bankmptoy — ^Discharge — Fiduciary  Capacity  vel  non — ^Eridenoe. 

In  a  suit  affainet  a  discharged  bankrupt  for  a  preexisting  debt,  evidence 
considered,  and  held  sufficient  to  support  a  finding  that  the  money  sued  for 
was  not  obtained  by  false  or  fraudulent  representations,  nor  was  the  defend- 
ant occupying  a  fiduciary  relation  towards  the  plaintiff,  hence  the  discharge  in 
bankruptcy  was  a  bar  to  the  action. 

8. — ^Banks — ^Kelation  of  Depositor. 

One  who  deposits  money  in  a  bank  simply  becomes  a  creditor  to  the  amount 
of  his  deposit  and  has  no  right  to  demand  of  the  bank  the  return  of  the  identical 
money  deposited  by  him,  but  only  a  sum  equal  to  that  deposited. 

8. — ^Bankruptcy — Creditor. 

One  who  receives  the  assets  of  a  bank  in  liquidation  and  assumes  its 
debts  thereby  becomes  a  debtor  to  the  individual  depositors,  and  in  bankruptcy 
proceeding  should  name  the  depositors  as  his  creditors. 

4. — ^Bankruptcy — Composition — Judgment  of  Discharge. 

A  creditor  who  enters  into  a  composition  with  his  bankrupt  debtor  and  is  a 
part^  to  the  judgment  of  discharge  based  thereon,  is  bound  by  the  recitals  in 
the  judgment  and  cannot  collaterally  attack  the  same. 

5. — ^Yenue— Partners — ^Evidence— Bankmptoy. 

In  a  suit  against  two  defendants  as  partners  the  venue  may  be  laid  in 
the -county  of  the  domicile  of  either.  Evidence  considered,  and  held  to  sup- 
port the  finding  of  the  trial  court  that  defendants  were  partners.  Nor  does  the 
fact  that  one  of  the  partners  had  been  discharged  in  bankruptcy  affect  the 
question  when  it  was  an  issuable  fact  whether  or  not  the  discharge  in  bank- 
ruptcy relieved  said  defendant  from  liability. 

6. — Actions — Joinder  of  Causes. 

When  causes  of  action  are  connected  with  each  other  or  grow  out  of  the 
same  transaction,  they  may  be  properly  joined,  and  all  persons  against  whom 
the  plaintiff  asserts  a  common  or  alternate  liability  may  be  join^  as  defend- 
ants. Hence  a  petition  which  in  one  count  alleges  debt  and  in  another  alleges 
tort  is  not  subject  to  an  exception  on  the  ground  of  misjoinder  of  causes  of 
action  when  both  counts  relate  to  the  same  transaction. 

7. — ^Limitation — ^Breach  of  Contract. 

In  a  suit  for  breach  of  contract  to  pay  a  debt  assumed  by  defendant,  limi- 
tation would  not  begin  to  run  until  defendant  made  default,  or  until  plaintiff 
himself  paid  the  debt. 

8. — statute  of  Frauds — ^Debt  of  Another. 

An  undertaking  for  a  sufficient  consideration  paid  to  pay  the  debt  of 
another,  is  not  within  the  statute  of  frauds. 

9. — ^Witness — Contradictory  Statements. 

A  defendant  having  denied  in  his  testimony  an  alleged  partnership  between 
himself  and  his  codefendant,  pleadings  filed  by  said  defendants  in  a  different 
suit,  under  oath,  are  admissible  for  the  purpose  of  contradicting  said  defend- 
ant though  not  admissible  to  prove  the  partnership. 

10. — Costs — ^Praetlee. 

Where  an  appellant  fails  to  call  the  attention  of  the  trial  court  to  an  al- 
leged error  in  taxing  costs^  the  matter  will  not  be  considered  on  appeal. 

Appeal  from  the  County  Court  of  Harris   County.     Tried  below 
before  Hon.  A.  £.  Amerman. 
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Maco  £  Minor  Stewart  and  James 'B,  £  Charles  J.  SttAbs,  for 
appellant. — ^Appellant  was  released  from  his  debts  by  his  discharge 
in  bankruptcy.  Baker  v.  Kennedy,  63  Texas,  205;  Jockusch  v. 
Towsey,  61   Texas,  132;  Duncan  v.  Magette,  25   Texas,  245. 

National  Bankruptcy  Act,  sec.  14c:  "The  confirmation  of  the 
composition  shall  discharge  the  bankrupt  from  his  debts  other  than 
those  agreed  to  be  paid  by  the  terms  of  the  composition  and  those 
not   affected   by  a  discharge.** 

Section  57n:  "Claims  shall  not  be  proved  against  a  bankrupt 
estate  subsequently  to  one  year  after  adjudication.** 

Bryan  &  McRae,  for  appellee. — The  defendant,  W.  W.  Hoskins, 
was  not  released  by  his  discharge  in  bankruptcy  from  the  debt  sued 
upon,  because  he  was  acting  in  a  fiduciary  capacity  at  the  time  of 
the  misappropriation  of  Bagby*s  deposit. 

Second.  Because  he  was  an  officer  of  the  Velasco  National  Bank 
at  the  time  of  the  misappropriation  of  Bagby*8  deposit. 

Third.  Because  the  deposit  herein  sued  upon  was  not  duly 
scheduled,  according  to  law. 

Fourth.  Because  if  there  was  not  such  a  partnership  formed,  as 
represented  at  the  stockholders*  meeting  of  the  Velasco  National 
Bank,  W.  W.  Hoskins  obtained  the  Bagby  deposit  under  false 
pretense,  or  false  representation.  United  States  Rev.  Stats.,  sec. 
17,  Act  of  Bankruptcy  of  1898;  United  States  Bev.  Stats.,  art. 
6902;  Jewett  v.  U.  S.,  100  Fed.  Sep.,  833;  Central  National  Bank 
of  Baltimore  v.  Connecticut  Mutual  Life  Insurance  Co.,  104  U.  S., 
54,  73  and  74;  In  re  Monroe,  114  Federal  Bep.,  398;  Waterman 
Carriage  Co.  v.  Hall,  176  N.  Y.,  313;  Haggerty  v.  Badkin,  66  Atl. 
Bep.,  420  (N.  J.);  Frey  v.  Torrey,  175  N.  Y.,  501;  Harper  v. 
Bankin,  15  Am.  Bk.  Rep.,  608. 

In  suing  a  partnership  it  is  necessary  to  make  a  partner  who 
has  been  discharged  in  bankruptcy  a  party  to  the  suit,  and  a  State 
court  does  not  lose  its  jurisdiction  over  the  person  of  a  bankrupt 
on  account  of  his  having  been  adjudicated  a  bankrupt.  Miller  v. 
Clements,  54  Texas,  351 ;  Coffee  v.  Ball,  49  Texas,  16 ;  Manwarring 
V.  Kouns,  35  Texas,  171;  Easley  v.  Bledsoe,  59  Texas,  488. 

Written  evidence  under  the  statute  of  fraud  is  not  required  where 
money  or  other  assets  have  been  placed  in  trust  with  defendants 
whereby  they  assume  to  pay  out  of  such  assets  a  deposit  owing  to  a 
third  party. 

Minutes  of  a  corporation,  signed  by  one  member  of  a  partnership, 
binds  all  the  members  of  the  firm  in  which  said  minutes  there  is 
some  obligation  assumed.  Span  v.  Cochran,  63  Texas,  240;  Texas 
Western  Ry.   Co.   v.   Gentry,   69   Texas,   625. 

McMEANS,  Associate  Justice. — The  Velasco  National  Bank 
and  all  its  stockholders,  A.  E.  Toebelman,  Lewis  R.  Bryan,  A.  Blum, 
M.  Lasker,  C.  F.  Hellmuth,  Mrs.  Janet  Miller,  F.  B.  Chilton,  Sol 
Tem,  Mrs.  A.  Bowers,  joined  by  her  husband,  Albert  Bowers,  sue 
W.  W.  Hoskins,  V.  E.  Hoskins  and  S.  H.  Hudgins,  alleging  that 
^'on  the  Ist  day  of  March,  1904,  when  the  said  Velasco  Bank  was 
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placed  in  voluntary  liquidation  by  the  stockholders  thereof,  it  was 
proposed  to  the  said  stockholders  of  the  Velasco  National  Bank 
by  the  said  W.  W.  Hoskins,  V.  E.  Hoskins  and  S.  H.  Hudgins  that 
they,  the  said  Hoskins  and  Hudgins,  had  formed  a  private  banking 
firm,  known  as  the  Bank  of  Velasco,  for  the  purpose  of  succeeding 
to  the  business  of  the  said  Velasco  National  Bank,  and  that  if  the 
stockholders  of  the  said  Velasco  National  Bank  would  turn  over  its 
assets  and  business  to  the  Bank  of  Velasco,  the  latter  bank  would 
assume  the  obligation  of  said  Velasco  National  Bank  and  pay  same 
to  depositors  and  other  creditors  and  would  collect  and  distribute 
said  assets  to  the  said  stockholders  of  said  National  Bank  without 
charge   therefor   to   said   stockholders.     .     .     .^' 

That  in  accordance  with  resolutions  passed,  "the  stockholders  of 
said  bank,  on  March  1,  1904,  did  turn  over  and  deliver  into  the 
possession  of  said  W.  W.  Hoskins,  V.  E.  Hoskins  and  S.  H.  Hudgins, 
composing  the  firm  of  the  Bank  of  Velasco,  all  of  the  assets,  money, 
property  and  business  of  the  Velasco  National  Bank  ...  to 
be  collected  and  converted  into  money  and  the  debts  of  said  Velasco 
National  Bank  paid  and  the  balance  distributed  to  the  share- 
holders in  said  Velasco  National  Bank.    .     .    . 

"That  by  reason  of  the  premises  the  said  W.  W.  Hoskins,  V.  E. 
Hoskins  and  S.  H.  Hudgins  became  liable  to  and  promised  the 
said  Velasco  National  Bank  and  other  plaintiffs  and  each  and  every 
stockholder  of  said  bank  to  pay  each  and  every  depositor  and  Other 
creditors  of  said  bank/' 

"These  plaintiffs  further  say  that  the  said  Bank  of  Velasco  and 
the  said  W.  W.  Hoskins,  V.  E.  Hoskins  and  S.  H.  Hudgins,  com- 
posing said  firm,  became  trustees  and  agents  for  these  plaintiffs  for 
the  prompt  collection  and  proper  disposition  and  distribution  of 
the  assets  and  property  of  said  Velasco  National  Bank,  and  the  said 
Hoskins  and  Hudgins  aforesaid,  for  a  valuable  consideration  to  them 
moving  from  the  said  Velasco  National  Bank  and  the  stockholders 
thereof,  to  act  for  and  to  become  trustees  and  agents  for  said  bank 
and  the  stockholders  in  said  Velasco  National  Bank,*'  etc. 

"Plaintiffs  further  say  that  the  said  Bank  of  Velasco  and  the 
said  W.  W.  Hoskins,  V.  E.  Hoskins  and  S.  H.  Hudgins,  composing 
said  firm,  became  trustees  and  agents  for  these  plaintiffs  and  the 
other  stockholders  in  the  Velasco  National  Bank  and  for  said  Velasco 
National  Bank,  for  the  prompt  collection  of  and  proper  disposition 
and  distribution  of  the  assets  and  property  of  said  Velasco  National 
Bank,  and  the  said  Hoskins  and  Hudgins  undertook,  for  a  valuable 
consideration,  to  act  for  and  become  trustees  and  agents  of  said 
bank  and  the  stockholders  in  said  Velasco  National  Bank  for  the 
purpose  aforesaid.  That  one  Fred  Bagby  was  at  the  time  a  depos- 
itor in  said  Velasco  National  Bank  and  a  creditor  to  the  extent 
of  $499.  That  he  brought  suit  and  recovered  judgment  against 
the  Velasco  National  Bank  for  the  sum  of  $499,  with  six  percent 
interest  thereon  from  November  29,  1905,  together  with  costs,  which 
the  Velasco   National  Bank   has  paid." 

Defendant  W.  W.  Hoskins  answered  by  plea  in  abatement  of 
plaintiffs'  cause,   setting  up   his  discharge   in   bankruptcy,   attaching 
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to  his  said  answer  the  orders  and  decrees  sliowing  the  proceedings 
in  bankruptcy  and  his  discharge  as  a  bankrupt  in  tlie  United  States 
District  Court  for  the  Southern  District  of  Texas,  at  (ialveston;  by 
general  demurrer  and  general  denial;  by  answer  setting  up  his 
adjudication  and  discharge  in  bankruptcy. 

Plaintiffs  filed  supplemental  petition  alleging  that  the  answer 
of  W.  W.  Hoskins  insofar  as  same  pleads  a  discharge  of  said  Hoskins 
in  bankruptcy  from  indebtedness  sued  on  herein  by  plaintiffs,  and 
especially  by  the  plaintiff,  Velasco  National  Bank,  shows  no  dis- 
cliarge  from  the  indebtedness  sued  on  in  this  cause;  by  general 
denial  of  all  allegations  in  answer  of  said  W.  W.  Hoskins;  and  that, 
as  alleged  in  the  original  petition,  the  defendant,  W.  W.  Hoskins, 
was  the  cashier  and  one  of  the  directors  of  the  plaintiff,  Velasco 
National  Bank,  on  March  1,  1904,  when  said  bank  went  into  liqui- 
dation; and  that  said  defendant,  Hoskins,  when  he  filed  his  petition 
in  bankruptcy,  on  April  18,  1905,  did  not  schedule  the  indebted- 
ness sued  on  herein  in  the  name  of  the  Velasco  National  Bank  or 
of  any  of  the  individual  plaintiffs,  but  that  same  was  entered  on 
the  said  schedule  in  the  name  of  Fred  Bagby.  Plaintiff  averred  that 
the  said  defendant,  W.  \V.  Hoskins,  is  not  discharged  from  his  lia- 
bility to  the  plaintiff,  the  Velasco  National  Bank,  nor  to  the 
individual  stockholders  thereof  who  are  plaintiffs  herein,  for  the 
following  reasons: 

"That,  as  is  alleged  in  plaintiffs*  original  petition  filed  herein,  at 
the  time  the  Velasco  National  Bank  was  liquidated,  this  defendant, 
W.  W.  Hoskins,  together  with  his  codefendants,  represented  to  these 
plaintiffs  that  they,  the  three  defendants  herein,  had  formed  a 
partnership,  known  as  the  Bank  of  Velasco,  and  that  they  contem- 
plated and  would  do  a  private  banking  business  under  said  name, 
and  that  now  and  since  said  time  the  said  defendant,  and  his 
two  codefendants,  Hudgins  and  Hoskins,  are  claiming  now  and 
have  claimed  that  they  did  not  form  any  such  partnership,  and 
these  plaintiffs  now  say  that  if  it  be  found  as  a  fact  upon  the  trial 
of  this  case  that  no  such  firm  as  the  Bank  of  Velasco  was  formed 
by  the  three  defendants  herein,  and  if  no  banking  business  was  con- 
ducted or  done  by  said  three  defendants,  under  the  name  of  Bank 
of  Velasco,  then  and  in  that  event  these  defendants  and  especially 
this  defendant,  W.  W.  Hoskins,  acquired  possession  of  the  property 
of  plaintiff,  the  Velasco  National  Bank  and  these  stockholders,  by 
false  pretense  and  false  representations,  and  that  the  money  and 
assets  and  property  of  the  said  Velasco  National  Bank  would  not 
have  been  delivered  over  and  given  into  the  possession  of  the  said 
defendants,  or  either  of  them,  had  such  representations  not  been 
made. 

"That  said  indebtedness  herein  sued  on  never  was  scheduled  by 
said  W.  W.  Hoskins  in  bankruptcy  in  the  name  of  either  the 
Velasco  Bank  or  in  the  name  of  one  or  all  of  the  plaintiffs,  who 
are  stockholders  of  said  bank,  but  tliat  the  indebtedness  was  sched- 
uled in  the  name  of  Fred  Bagby;  that  Bagby  was  never  a  creditor 
of  said  Hoskins  or  tlie  Bank  of  Velasco,  but  was  a  creditor  of  the 
Velasco  National  Bank;  that  plaintiff  had  no  knowledge  of  the  fact 
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that  said  Bagby  had  refused  to  transfer  his  account  from  the 
Yelasco  National  Bank  to  the  Bank  of  Velasco,  until  the  suit  was 
brought  against  said  Yelasco  National  Bank  by  said  Bagby;  that 
the  judgment  rendered  in  said  suit  of  Bagby  v.  Velasco  National 
Bank  was  paid  by  said  bank  on  April  24,  1906^  and  assignment 
thereof  taken  in  name  of  L.  R.  Bryan  as  trustee;  that  the  money 
so  paid  Bagby  was  out  of  the  assets  of  the  said  Yelasco  National 
Bank  in  the  hands  of  said  Bryan;  that  they  had  no  knowledge  of 
the  facts  concerning  the  claim  of  said  Bagby  until  the  determination 
of  the  said  suit  of  Bagby  v.  Yelasco  National  Bank^  and  therefore 
plaintiffs,  or  either  of  them,  would  not  be  in  any  position  to  prove 
any  claim  in  bankruptcy  against  the  defendant,  W.  W.  Hoskins. 

^'That  the  defendant,  W.  W.  Hoskins,  is  not  discharged  from  this 
indebtedness,  because  the  same  was  created  by  the  fraud  and  mis- 
appropriation of  the  said  W.  W.  Hoskins  while  acting  in  a  fiduciary 
capacity  in  this:  That  he  was,  at  the  time  of  the  liquidation  of 
the  Yelasco  National  Bank,  an  officer  of  said  bank  and  the  cashier 
thereof,  and  in  addition  to  the  facts  above  alleged  concerning  his 
false  and  fraudulent  representations  to  these  plaintiffs  to  induce 
them  to  turn  over  the  assets  and  property  and  money  of  the 
Yelasco  National  Bank  to  him  and  his  associates  in  said  Bank  of 
Yelasco,  these  plaintifib  say  that  this  defendant,  W.  W.  Hoskins, 
became  trustee  and  agent  for  the  said  Yelasco  National  Bank  and 
these  plaintiffs,  .  .  .  and  instead  of  so  doing  as  he  promised 
and  agreed  .  .  .  this  defendant,  W.  W.  Hoskins,  misappro- 
priated so  much  of  the  funds  and  money  and  property  of  the  said 
Yelasco  National  Bank  as  amounted  to  the  said  sum  of  $499,  which 
was  the  deposit  of  the  said  Bagby  in  said  Yelasco  National  Bank, 
and  the  said  W.  W.  Hoskins  has  wilfully  disposed  of  the  same  and 
wholly  defaulted  in  paying  the  same  over  to  the  said  Bagby,  as 
he  obligated  himself  to  do  when  he  assumed  the  position  of  trustee 
and  agent  for  these  plaintiffs/' 

Defendant  Y.  E.  Hoskins  answered  by  demurrer  and  exception 
to  plaintiffs'  original  and  supplemental  petitions  on  the  ground  that 
same  was  a  misjoinder  of  parties  plaintiff,  in  that  he  is  sued  by 
the  Yelasco  National  Bank  and  numerous  other  parties;  demurrer 
and  exception  on  the  ground  of  misjoinder  of  cause  of  action,  the 
original  petition  alleging  the  cause  of  action  to  be  founded  upon 
an  assumption  to  pay  a  debt,  and  the  supplemental  petition  alleg- 
ing the  cause  of  action  to  be  a  suit  to  recover  moneys  alleged  to  have 
been  obtained  by  fraud,  etc.;  plea  of  limitation;  demurrer  setting 
up  statute  of  fraud;  general  denial;  denial  of  partnership;  pleading 
the  adjudication  and  discharge  in  bankruptcy  of  W.  W.  Hoskins, 
setting  up  statute  of  limitation,  statute  of  frauds,  notice  of  bank- 
ruptcy proceedings  on  behalf  of  Fred  Bagby  and  plaintiffs  in  this 
cause. 

Defendant  W.  W.  Hoskins  filed  supplemental  answer  in  reply  to 
plaintiffs'  first  supplemental  petition  as  follows:  General  demurrer, 
pleading  the  statute  of  limitation  of  two  years  and  the  statute  of 
frauds;  general  denial;  denial  of  partnership  (verified  by  affidavit); 
plea  of > discharge  in  bankruptcy;  plea  of  limitation;  that  the  daim 
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of  plaintiffs  is  within  the  statute  of  frauds;  that  plaintiffs  and  Fred 
Bagby  were  scheduled  as  creditors  of  the  defendant,  W.  W.  Hoskins, 
in  the  bankruptcy  proceedings  in  which  this  defendant  was  dis- 
charged; that  plaintiff  and  Fred  Bagby  had  notice  and  actual  knowl- 
edge of  the  bankruptcy  proceedings;  that  the  judgment  sued  on 
was  obtained  by  consent  or  collusion  to  evade  the  discharge  in  bank- 
ruptcy. 

Plaintiff  filed  trial  amendment,  alleging  that  the  facts  concerning 
the  failure  of  defendants  to  pay  amount  due  Bagby  were  not  known 
to  plaintiff  until  the  filing  of  said  suit  by  Bagby  against  plaintiff, 
and  that  defendants,  who  were  acting  as  trustees  and  agents  for 
plaintiffs,  misappropriated  said  money  and  property  of  said  Velasco 
National  Bank,  wliich  should  have  been  paid  to  Bagby,  to  their 
own  use,  and  that  the  foregoing  facts  could  not  have  been  ascertained 
by  plaintiffs  by  any  diligence,  because  all  facts  were  in  keeping  of 
defendants,  and  plaintiffs  reposed  confidence  in  them;  that  the 
minutes  set  out  in  paragraph  2  of  plaintiffs'  first  amended  original 
petition  were  in  writing,  and  signed  by  defendants  Hoskins  and 
Hudgins,  wherein  defendants  contracted  to  act  as  trustees  and 
agents   for   these   plaintiffs. 

Plaintiffs'  amended  petition  alleged  V.  E.  Hoskins  to  be  a  resi- 
dent of  Galveston  County.  V.  E.  Hoskins  filed  a  plea  of  privilege 
negativing  all  statutory  exceptions,  and  plaintiffs  agreed  that  the 
plea  sets  up  the  facts  correctly  aa  to  his  residence  in  Galveston 
County,  as  alleged,  and  not  in  Harris  County,  and  that  he  had  not 
promised  in  writing  to  pay  this  indebtedness  in  Harris  County,  and 
that  the  jurisdiction  of  the  County  Court  over  V.  E.  Hoskins  de- 
pended upon  whether  W.  W.  Hoskins  was  a  necessary  or  proper  party 
to  the  suit. 

The  cause  was  submitted  to  the  court  without  a  jury,  and  the  court 
overruled  the  general  demurrers  and  special  exceptions  of  W.  W. 
Hoskins  and  S.  H.  Hudgins,  and  W.  W.  Hoskins'  plea  of  discharge 
in  bankruptcy;  sustaii^ed  special  exception  as  to  misjoinder  of  par- 
ties plaintiff  and  dismissed  as  to  the  individual  stockholders;  found 
in  favor  of  defendant,  S.  H.  Hudgins;  overruled  the  plea  of  privi- 
lege and  all  exceptions  of  the  defendant,  V.  E.  Hoskins,  and  rendered 
judgment  in  favor  of  plaintiff,  Velasco  National  Bank  and  against 
W.  W.  Hoskins  and  V.  E.  Hoskins  for  $499,  with  six  percent  interest 
from  December  19,  1904,  making  a  total  of  $557.63  at  date  of  judg- 
ment; from  which  judgment  W.  W.  Hoskins  and  V.  E.  Hoskins 
have  appealed. 

From  the  evidence  introduced  on  the  trial  we  find  the  following 
facts:  On  March  1,  1904,  the  stockholders  of  the  Velasco  National 
Bank,  by  proper  resolution,  placed  the  bank  in  voluntary  liquidation, 
to  take  effect  March  3,  1904.  On  the  same  day  the  stockholders 
by  resolution  duly  adopted,  authorized  S.  H.  Hudgins  as  president 
of  the  bank,  and  in  its  name,  to  convey  to  W.  W.  Hoskins  "the 
banking  property,  including  the  lots  on  which  the  bank  is  situated, 
being  the  west  one-fifth  of  lots  9  to  12,  block  13,  in  Velasco,  Texas, 
together  with  all  furniture  and  fixtures,  safe  and  stationery,'^  etc. 
At  the  same  time  and  as  a  part  of  the  same  resolution  it  was 
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"Resolved,  That  whereas,  the  shareholders  of  the  Velasco  National 
Bank  have  this  day  voted  to  liquidate  said  bank  and  the  Bank  of 
Velasco  contemplates  succeeding  to  the  business  of  the  said  Velasco 
National  Bank,  and  will  assume  all  the  liabilities  of  said  Velasco 
National  Bank  to  its  depositors  and  other  creditors;  it  is  therefore: 

"Resolved,  That  all  money  on  deposit  in  the  Velasco  National 
Bank  be  delivered  to  the  Bank  of  Velasco,  upon  express  agreement 
and  understanding  that  the  Bank  of  Velasco  assume  the  obligations 
of  said  Velasco  National  Bank,  and  pay  same  to  the  depositors 
and  other  creditors,  and  that  proper  notice  be  given  to  the  creditors 
and  depositors;  also  that  the  Bank  of  Velasco  aid  in  the  collection 
and  distribution  of  the  assets  and  bills  receivable  without  charge  to 
the  shareholders,  in  consideration  of  the  business  of  the  Velasco 
National  Bank  being  turned  over  to  the  Bank  of  Velasco. 

"Resolved,  That  on  the  first  of  each  month  beginning  April  1, 
1904,  and  each  month  thereafter,  there  shall  be  a  pro  rata  distri- 
bution by  the  Velasco  National  Bank  of  such  monies  as  may  be  on 
hand  collected  from  the  assets  of  said  bank,  in  the  hands  of  the 
Bank  of  Velasco  or  of  the  board  of  directors  of  the  Velasco  National 
Bank. 

"Resolved,  By  the  shareholders  of  the  Velasco  National  Bank, 
that  upon  the  voluntary  liquidation  of  the  affairs  of  the  Velasco 
National  Bank,  they  do  hereby  express  to  the  public  their  apprecia- 
tion of  the  honest  and  satisfactory  manner  in  which  the  business 
of  this  bank  has  been  managed  for  the  past  five  years  by  Mr. 
W.  \V.  Hoskins,  cashier,  through  a  most  trying  time  in  the  history 
of  Brazoria  County,  whereby  the  bank  will  pay  its  depositors  dol- 
lar for  dollar.  And  we  do  hereby  commend  our  successor,  the  Bank 
of  Velasco,  a  firm  composed  of  W.  W.  Hoskins,  S.  H.  Hudgins  and 
V.  E.  Hoskins,  all  of  whom  are  well  known  citizens  of  Brazoria 
County,  worthy  of  every  confidence  of  the  people.^' 

This  resolution  was  signed  by  S.  H.  Hudgins  as  president,  and 
W.  W.  Hoskins  as  secretary  of  the  Velasco  National  Bank,  and  was 
voted  upon  by  said  Hudgins,  W.  W.  Hoskins  and  V.  E.  Hoskins, 
who  were  shareholders  in  the  National  Bank,  as  well  as  by  other 
shareholders   participating   in   the   meeting. 

Among  the  other  creditors  of  the  Velasco  National  Bank  at  the 
time  it  was  placed  in  liquidation  was  Fred  M.  Bagby,  who  had 
theretofore  deposited  in  said  bank  $499.  Notice  of  the  bank's 
liquidation  was  mailed  to  each  of  the  depositors,  but  the  notice 
mailed  to  Bagby  did  not  reach  hini  and  was  returned  to  the  bank, 
and  there  was  no  evidence  that  he  ratified  in  any  way  the  action  of 
the  bank  in  turning  its  assets  over  to  the  Bank  of  Velasco  or  accepted 
that  bank  as  his  debtor,  further  than  is  evidenced  by  the  letter  writ- 
ten by  him  to  W.  W.  Hoskins  and  hereinafter  copied.  After  the 
adoption  of  the  resolution  above  set  out,  the  banking  house,  furniture 
and  stationery  were  conveyed  to  W.  W.  Hoskins,  and  the  Bank  of 
Velasco  at  once  assumed  charge  of  all  the  assets  of  the  National 
Bank  and  opened  its  doors  for  business.  On  September  2,  1904, 
W.  W.  Hoskins  made  a  written  report  to  the  shareholders  of  the 
Velasco  National  Bank  in  which  he  stated  that  all  the  depositors  of 
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that"  bank^  including  Bagby,  had  been  paid  in  full.  We  find,  how- 
ever, that  Bagby  had  not,  in  fact,  been  paid,  as  therein  reported,  but 
that  this  fact  was  not  known  to  any  of  the  shareholders  other  than 
W.  W.  and  V.  E.  Hoskins  until  the  spring  of  1905,  when  Bagby 
appeared  and  made  claim  against  the  Velasco  National  Bank  for 
the  amount  of  his  deposit,  and  this  he  did  not  do  until  after  W. 
W.  Hoskins  was  discharged  in  bankruptcy.  On  November  25,  1905, 
Bagby  instituted  suit  against  the  National  Bank  of  Velasco,  recov- 
ered a  Judgment  for  the  amount  of  his  deposit,  and  this  judgment 
was  paid  out  of  the  proceeds  of  bills  receivable  which  had  been 
collected  by  certain  of  the  shareholders  of  the  National  Bank.  On 
April  18,  1905,  W.  W.  Hoskins  was,  by  the  United  States  District 
Court,  .for  the  Southern  District  of  Texas,  adjudged  a  bankrupt 
on  his  voluntary  petition.  The  schedule  of  his  liabilities  showed 
the  indebtedness  to  Fred  M.  Bagby  of  $499.50  listed  among  the  de- 
positors with  the  bankrupt  as  a  depositor  in  the  Bank  of  Velasco, 
and  also  showed  that  the  Velasco  National  Bank  was  listed  as  a 
creditor  for  other  debts.  Afterwards  the  bankrupt  made  an  offer 
of  composition  with  his  creditors  at  fifty  cents  on  the  dollar,  which 
was  accepted  by  a  proper  number  of  his  creditors,  including  the 
National  Bank  of  Velasco  and  including  also  Fred  M.  Bagby,  as 
shown  by  the  following  letter: 

"Alpine,  Texas,  7-24-1905. 
"Mr.  W.  W.  Hoskins, 

"Dear  Sir:  I  have  been  advised  that  an  offer  of  50  cents  on  the 
dollar  has  been  made  by  you,  and  that  the  majority  of  the  creditors 
have  accepted.  If  this  is  a  fact  I  am  willing  to  settle  on  the  same 
basis.  Send  me  a  check  for  the  amount  due  to  Alpine,  Brewster 
County,   Texas.  Yours  truly, 

F.  M.  Bagby." 

There  was  no  evidence  that  Bagby  proved  up  his  claim  in  bank- 
ruptcy, or  that  any  payment  was  ever  made  to  him  out  of  the 
bankrupt's  estate. 

On  the  acceptance  of  the  offer  by  a  majority  of  the  creditors,  in 
number  and  amount,  the  composition  was  confirmed  by  the  United 
States  District  Court  by  the  following  order: 

"An  application  for  the  confirmation  of  the  composition  offered 
by  the  bankrupt  having  been  filed  in  court  and  it  appearing  that 
the  composition  has  been  accepted  by  a  majority  in  number  and 
amount  of  the  creditors  whose  claims  have  been  allowed  and  the 
consideration  and  the  money  required  by  law  to  be  deposited  having 
been  deposited  in  the  depository  designated  by  the  judge  of  said 
court,  and  subject  to  his  order,  and  it  also  appearing  that  it  is  for 
the  best  interests  of  the  creditors,  and  that  the  bankrupt  has  not 
been  guilty  of  any  of  the  acts  or  failed  to  perform  any  of  the  duties 
which  would  be  a  bar  to  his  discharge,  and  that  the  offer  and  its 
acceptance  are  in  good  faith,  and  have  not  been  made  or  procured 
by  any  means,  promises  or  acts  contrary  to  the  Acts  of  Congress, 
relating  to  bankruptcy. — 
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"It  is  therefore  hereby  ordered  that  the  said  composition  be  and 
the  same  is  hereby  confirmed,  and  it  is  further  ordered  that  the 
report  of  the  referee  in  this  matter  be  and  the  same  is  hereby  adopted 
as  part  of  this  decree  and  ordered  filed  and  recorded  immediately 
following  this  order  as  part  hereof.'* 

The  issue  as  to  the  existence  of  the  partnership  between  W.  W. 
Hoskins  and  V.  E.  Hoskins  was  sharply  contested,  but  we  find  there 
was  sufiicient  evidence  to  justify  the  trial  court  in  finding  that  they 
were  partners  in  Bank  of  Velasco. 

It  was  shown  that  subsequent  to  the  adoption  of  the  resolution, 
and  before  the  assets  of  the  Velasco  National  Bank  were  delivered 
to  the  Bank  of  Velasco,  the  former  had  notice  that  S.  H.  Hudgins 
had  declined  to  become  a  partner  in  the  latter  and  was  not  in  fact 
a  partner  as  was  recited  in  the  resolution. 

By  his  first  assignment  of  error,  appellant  W.  W.  Hoskins,  con- 
tending that  he  had  been  released  from  the  debt  sued  on  by  his 
discharge  in  bankruptcy,  complains  of  the  action  of  the  court  in 
rendering  judgment  against  him.  To  meet  this  contention  appellee 
urges  that  said  Hoskins  was  not  released  by  his  discharge  in  bank- 
ruptcy for  the  reason  that  the  failure  to  pay  Bagby  the  amount  of 
his  deposit  was  a  misappropriation  of  the  sum  left  in  his  hands  for 
that  purpose,  and  that  at  the  time  Hoskins  was  acting  as  an  ofiScer 
of  the  Velasco  National  Bank  in  a  fiduciary  capacity;  that  the  deposit 
sued  on  in  this  case  was  not  duly  scheduled  in  the  bankruptcy  pro- 
ceedings and  that  if  there  was  no  such  partnership  formed  as  re- 
cited in  the  resolution  adopted  at  the  stockholders'  meeting,  above 
referred  to,  then  W.  W.  Hoskins  obtained  the  Bagby  deposit  under 
false  pretense  or  false  representation. 

It  appears  from  the  evidence  that  before  the  assets  of  the  Velasco 
National  Bank  were  turned  over  to  the  Bank  of  Velasco,  the  stock- 
holders of  the  former  were  advised  and  knew  that  Hudgins  had 
refused  to  enter  the  partnership,  yet  notwithstanding  such  knowledge 
delivered  the  assets  to  the  partnership  composed  of  the  two  Hoskins. 
Appellee  is  not  in  a  position,  therefore,  to  complain  that  it  was 
misled  as  to  the  personnel  of  the  partnership  insofar  as  Hudgins 
is  concerned.  We  have  found  that  the  partnership  conducting  the 
Bank  of  Velasco  was  composed  of  the  two  Hoskins  only.  When  it 
was  learned  by  the  stockholders  of  the  Velasco  National  Bank  that 
Hudgins  would  not  enter  the  partnership  they  must  have  known 
that  the  Bank  of  Velasco  would  be  conducted  by  the  Hoskins,  who 
were  the  only  persons  besides  Hudgins  mentioned  in  the  resolution 
in  which  the  partnership  was  referred  to,  and  this  being  true  there 
were  no  such  false  pretense  or  false  representation  made  by  the 
Hoskins  to  obtain  the  Bagby  deposit  as  the  discharge  in  bankruptcy 
of  W..  W.  Hoskins  would  not  relieve  against.  Nor  do  we  think  that 
W.  W.  Hoskins  in  accepting  the  assets  of  the  bank  and  agreeing 
to  pay  its  debts  was  acting  in  a  fiduciary  capacity.  The  resolution, 
when  acted  on  by  the  Hoskins,  became  a  contract  between  them 
and  the  Velasco  National  Bank,  whereby,  in  consideration  of  the 
assets  of  the  bank  being  turned  over  to  them,  they  agreed  to  pay 
its  debts,  and  for  a  breach  of  which  contract  they  would  be  respon- 
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sible  to  the  bank.  Wlien  Bagby,  in  the  ordinary  way,  deposited 
money  in  the  Velasco  National  Bank,  he  thereby  became  its  creditor 
to  the  amomit  of  his  deposit,  and  the  ordinary  relation  of  debtor 
and  creditor  arose  between  them;  and  he  had  no  right  thereafter 
to  demand  of  the  bank  the  return  of  the  identical  money  so  deposited 
by  him,  but  only  a  sum  of  money  equal  to  that  which  he  had  so 
deposited.  The  deposit,  then,  became  a  part  of  the  assets  of  the 
bank,  and  the  assets,  composed  in  part  of  the  Bagby  deposit,  and 
not  the  deposit  of  Bagby  itself,  were  turned  over  to  the  Hoskins;  and 
their  agreement  was  to  pay  the  debt  of  Bagby  out  of  the  assets 
received  by  them,  not  that  they  would  return  to  Bagby  the  deposit 
made  by  him  in  the  Velasco  National  Bank. 

Nor  do  we  agree  with  appellee  that  the  debt  due  Bagby  was 
not  properly  scheduled  by  W.  W.  Hoskins  in  the  bankruptcy  pro- 
ceedings. The  Hoskins  by  assuming  and  agreeing  to  pay  the  debts 
of  the  Velasco  National  Bank  had  made  themselves  debtors  of 
Bagby  as  far  as  they  could  do  so  without  his  consent.  It  is  shown 
that  both  he  and  the  Velasco  National  Bank  were  listed  as  creditors 
of  W.  W.  Hoskins,  but  in  different  amounts.  The  amount  of  the 
Bagby  deposit  was  not  a  debt  due  by  Hoskins  to  the  bank,  because 
the  evidence  shows  that  that  amount,  together  with  other  assets  of 
the  bank,  was  turned  over  to  the  Hoskins  in  consideration  of  their 
promise  and.  agreement  to  pay  the  debts  of  the  bank,  and  if  the 
Hoskins  breached  the  agreement  to  pay  the  Bagby  debt  the  bank's 
action  would  be  upon  the  breach  and  not  for  the  identical  deposit; 
hence,  not  being  a  debtor  to  the  bank  in  the  sum  of  the  Bagby 
deposit  it  would  not  have  been  proper  to  list  that  amount  to  it,  but 
should  have  listed  it,  as  was  done,  to  the  creditor,  Bagby. 

But  independent  of  all  these  considerations  we  would  still  be  con- 
strained to  hold  that  W.  W.  Hoskins  was  relieved  of  the  debt  in 
question  by  his  discharge  in  bankruptcy.  As  before  stated,  this 
appellant  made  an  oflPer  of  composition,  which  was  accepted  by  a 
majority  of  his  creditors  in  number  and  amount,  Bagby  being 
among  those  accepting.  Under  the  laws  relating  to  bankruptcy 
the  amount  of  money  necessary  to  discharge  the  composition  must 
be  deposited  in  the  depositary  designated  by  the  court,  and  the  court 
must  find  as  a  fact,  before  the  bankrupt  can  be  discharged,  that 
he,  the  bankrupt,  has  not  been  guilty  of  any  acts  or  failed  to  per- 
form any  duties  which  would  be  a  bar  to  his  discharge.  In  the 
bankruptcy  proceedings  in  question  both  Bagby  and  the  Velasco 
National  iBank  were  before  the  court,  one  having  accepted  the  terms 
of  the  proposed  composition,  and  the  other  having  proven  up  its 
claim  against  the  bankrupt's  estate.  The  court  in  its  decree  found 
that  the  necessary  money  had  been  properly  deposited  and  that  the 
bankrupt  had  not  been  guilty  of  any  of  the  acts  or  failed  to  per- 
form any  of  the  duties  which  would  be  a  bar  to  his  discharge.  These 
findings  being  essential  to  the  exercise  of  jurisdiction  of  the  court 
to  discharge  the  bankrupt,  and  being  the  juderment  of  a  court  of 
competent  jurisdiction,  its  judgment  was  binding  on  all  the  par- 
ties to  that  proceeding  until  properly  set  aside  and  can  not  be  col- 
laterally attacked  as  was  undertaken  to  be  done  in  this  case.     We 
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are  of  the  opinion  that  W.  W.  Hoskins  by  his  discharge  in  bank- 
ruptcy was  relieved  from  the  payment  of  the  Bagby  debt  and  that 
the  trial  court  .erred  in  not  so  holding. 

Appellant  V.  E.  Hoskins,  by  his  first  assignment,  complains  of 
the  overruling  by  the  trial  court  of  his  plea  of  privilege  to  be  sued 
in  the  county  of  Galveston,  which  was  the  county  of  his  residence. 

Whether  his  contention  is  correct  depends  on  wliether  W.  W. 
Hoskins,  who  lived  in  the  county  where  the  suit  was  tried,  was  a 
necessary  or  proper  party,  and  this  question  depends  on  whether 
a  partnership  in  the  Bank  of  Velasco  existed  between  them.  We 
have  found  as  a  fact  that  such  partnership  did  exist.  On  this  point 
the  evidence  shows  that  at  the  time  of  the  adoption  of  the  resolu- 
tion above  copied,  wherein  it  was  expressly  declared  that  the  Bank 
of  Velasco  was  a  firm  composed  of  Hudgins  and  the  two  Hoskins, 
V.  E.  Hoskins  was  present  and  voted  on  its  adoption  and  there- 
after continued  with  the  new  bank  and  kept  its  books.  He  did 
not  at  the  trial  deny  his  partnership  from  the  witness  stand,  and 
indeed  the  record  does  not  disclose  that  he  was  present  or  that  he 
testified.  The  only  testimony  that  he  was  not  a  partner  was  given 
by  W.  W.  Hoskins,  who  denied  positively  the  existence  of  the  part- 
nership. In  contradiction  of  his  testimony  it  was  shown  that  a 
newspaper  published  at  Velasco  printed  a » copy  of  the  resolution 
and  several  hundred  copies  of  that  issue  were  mailed  out  from  the 
office  of  the  bank  where  V.  E.  Hoskins  was  engaged,  and  presumably 
this  was  done  with  his  full  knowledge  and  consent;  that  on  August 
23,  1904,  in  a  suit  pending  in  the  District  Court  of  Brazoria  County, 
W.  W.  Hoskins  filed  a  sworn  pleading  setting  up  the  partnership 
of  V.  E.  Hoskins  and  himself  in  the  Bank  of  Velasco,  and  that 
in  a  suit  in  the  Federal  Court,  at  Houston,  V.  E.  Hoskins  and 
W.  W.  Hoskins  filed  a  joint  sworn  pleading  setting  up  the  fact 
that  they  were  partners  in  the  Bank  of  Velasco,  and  among  other 
things  in  this  connection  they  alleged:  "These  defendants  would 
further  show  that  the  two  defendants,  W.  W.  Hoskins  and  V.  E. 
Hoskins,  had  been  engaged  for  some  time  past  in  the  banking 
business  in  the  county  of  Brazoria,  in  conducting  two  private  bank- 
ing institutions,  known  as  the  Bank  of  Velasco  and  the  Bank  of 
Angleton,  .  .  .  and  the  said  two  defendants,  W.  W.  Hoskins 
and  V.  E.  Hoskins,  were  under  a  heavy  legal  and  moral  obligation 
to  raise  money  to  pay  oflf  and  discharge  honest  debts  due  by  them 
to  their  depositors  and  their  other  creditors."  It  is  our  opinion 
the  evidence  justified  the  trial  court^s  conclusion  of  the  existence 
of  a  partnership  in  the  Bank  of  Velasco  between  the  Hoskins.  Being 
partners,  W.  W.  Hoskins  was  a  proper  party  to  this  cause  and  the 
suit  could  be  maintained  in  the  county  of  the  domicile  of  either. 

Nor  does  the  fact  of  W.  W.  Hoskins*  discharge  in  bankruptcy 
change  the  rule.  It  was  a  matter  for  his  determination  whether 
he  would  plead  the  discharge;  and  if  he  relied  upon  his  discharge 
as  a  defense  to  the  suit  it  was  incumbent  upon  him  to  specially 
plead  and  prove  it.  And  whether  the  debt  in  question  was  such  a 
one  as  was  relievable  against  and  whether  he  had  in  fact  been  re- 
lieved of  its  payment  was  one  of  the  very  issues  that  was  tried  and 
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determined  in  tlie  court  below.  We  apprehend  that  in  a  suit  for 
debt  against  a  partnership  where  the  bar  of  the  statute  of  limitations 
is  complete  as  to  one  partner,  but  because  of  absence  from  the  State 
of  the  other  partner  the  bar  is  not  complete  as  to  him,  it  would 
not  be  seriously  contended  that  the  partner  as  to  whom  the  bar 
was  complete  would  not  be  a  proper  party;  and  we  think  that  the 
rule  stated  in  the  supposed  case  would  be  equally  applicable  to 
this.  We  conclude,' tlieref ore,  that  the  .court  committed  no  error  in 
overruling  the  plea  of  privilege,  and  the  assignment  is  not  sustained. 

The  second  assignment  of  error  of  appellant  V.  E.  Hoskins  is  as 
follows:  "The  court  erred  in  overruling  defendant's  demurrer  and 
exception  to  the  improper  joinder  of  the  causes  of  action  in  plain- 
tiff's pleading,  for  this,  that  plaintiff's  claim  as  alleged  in  the 
original  petition  and  its  amendments,  being  for  debt  assumed  by 
all  of  the  defendants  as  partners  and  as  a  partnership  debt  jointly 
owed  by  all  of  them,  and,  as  alleged  in  the  supplemental  pleading 
and  trial  amendment,  being  a  suit  to  recover  moneys  alleged  to  have 
been  obtained  by  fraud  or  false  representation,  for  which  defend- 
ants could  not  be  held  jointly  and  severally  liable,  nor  as  partners, 
the  causes  of  action  were  inconsistently  and  improperly  joined." 

When  causes  of  action  are  connected  with  each  other  or  grow  out 
of  the  same  transaction  they  may  be  properly  joined,  and  in  such 
suits  all  parties  against  whom  the  plaintiff  asserts  a  common  or 
alternate  liability  may  be  joined  as  defendants.  Harris  v.  Cain, 
41  Texas  Civ.  App.,  139. 

Applying  this  principle  to  the  present  case  it  is  apparent  that 
there  was  no  misjoinder  of  causes  of  action.  AH  the  matters  com- 
plained of  grew  out  of  the  same  transaction;  and  the  plea  in  the 
alternative,  of  the  appellee,  that  if  there  was  no  partnership  be- 
tween Hudgins  and  the  two  Hoskins  that  then  the  appellants  acquired 
its  property  by  fraud  and  false  representations  did  not  make  it  an 
independent  action  in  tort,  and  the  filing  of  the  plea  was  evidently 
intended  to  meet  the  special  defense  of  discharge  in  bankruptcy- 
filed   by   appellant   W.   W.    Hoskins.      The   assignment   is    overruled. 

By  his  third  assignment  appellant  V.  E.  Hoskins  complains  of 
the  refusal  of  the  trial  court  to  sustain  his  exception  to  plaintiff's 
original  petition,  in  that  it  appeared  therefrom  that  the  claim  sued 
on  is  barred  by  the  statute  of  limitation  of  two  years.  This  as- 
signment is  without  merit.  Appellee's  cause  of  action  did  not  accrue 
until  the  Hoskins  made  default  in  the  performance  of  their  con- 
tract to  pay  Bagby  the  amount  of  his  deposit,  and  until  the 
Velasco  National  Bank  paid  the  same.  It  was  shown  by  the  peti- 
tion that  the  suit  was  filed  within  two  years  from  the  time  the 
Velasco   National   Bank   paid   to   Bagby   the  amount   of   his   deposit. 

The  refusal  of  the  court  to  sustain  V.  E.  Hoskins'  exception  to  the 
original  petition,  that  it  appeared  therefrom  that  plaintiffs  suit  is 
based  upon  an  assumption  by  defendant  to  pay  the  debt  of  another 
which,  as  to  said  defendant,  was  not  evidenced  by  writing  as  required 
by  the  statute  of  frauds,  is  made  the  basis  of  his  fourth  assignment 
of  error.  We  do  not  assent  to  the  proposition  that  the  cause  of 
Vol.  XLVin.  Civil— 17. 
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action  asserted  in  the  original  petition  was  upon  such  a  promise 
to  pay  the  debt  of  another  as  to  bring  it  within  the  statute  of  frauds 
unless  evidenced  by  writing.  The  petition  sufficiently  alleges  that 
the  consideration  for  turning  over  the  assets  and  business  of  the 
Yelasco  National  Bank  to  the  Hoskins  was  the  assumption  by  the 
latter  of  the  debts  of  the  former  including  the  debt  to  Bagby.  "The 
statute  of  frauds  can  not  be  successfully  invoked  in  this  class  of 
case,  for  if  a  person,  for  a  sufficient  consideration,  undertakes  to 
pay  the  debt  due  to  another  by  the  party  from  whom  the  consid- 
eration is  received,  such  undertaking  is  not  within  the  statute 
of  frauds."  Eppstein  v.  Wolfe,  35  S.  W.  Bep.,  52;  Monroe  v. 
Buchanan,  27  Texas,  241;  Spann  v.  Cochran,  63  Texas,  240;  Gay 
V.   Pemberton,  44   S.   W.   Rep.,  400.     The   assignment  is   overruled. 

The  admission  of  the  resolution  hereinbefore  referred  to  is 
complained  of  in  appellant's  fifth  assignment.  The  resolution 
strongly  tended  to  show  that  V.  E.  Hoskins  was  a  partner  in  the 
Bank  of  Velasco  and  it  was  shown  that  at  the  time  of  its  adoption 
V.  E.  Hoskins  was  present  and  voted  thereon,  and  made  no  objection 
to  its  recitals.     The  testimony  was  properly  admitted. 

The  sixth,  seventh  and  eighth  assignments  complain  of  the  ad- 
mission in  evidence,  over  appellant  V.  E.  Hoskins'  objection,  of  a 
newspaper  publication  in  which  the  Bank  of  Velasco  is  referred  to 
as  a  firm  composed  of  Hudgins  and  the  two  Hoskins;  also  to  the 
admission  of  the  answer  of  W.  W.  Hoskins  in  a  suit  in  the  Dis- 
trict Court  of  Brazoria  County  in  which  said  Hoskins,  under  oath, 
stated  that  the  Bank  of  Velasco  was  a  private  banking  firm  com- 
posed of  himself  and  V.  E.  Hoskins,  and  also  to  the  admission  of 
certain  pleadings  in  a  case,  in  the  Federal  Court  in  which  both 
W.  W.  and  V.  E.  Hoskins  stated  on  oath  tliat  they  were  partners 
in  said  firm.  On  the  trial  in  the  court  below  W.  W.  Hoskins  testi- 
fied that  V.  E.  Hoskins  was  not  and  never  had  been  a  partner  in 
said  firm.  The  evidence  above  referred  to  was  admitted  for  the 
purpose  of  contradicting  his  testimony  and  was  considered  by  the 
court  for  that  purpose  only,  and  not  as  evidence  tending  to  prove 
the  partnership.     In  this  there  was  no  error. 

Our  findings  of  fact  adversely  dispose  of  appellant's  contention 
asserted  in  the  ninth  assignment,  to  the  effect  that  the  court  erred 
in  overruling  defendant's  exceptions  to  the  court's  conclusions  be- 
cause the  same  are  contrary  to  the  evidence  and  the  law  applicable, 
in  that  the  evidence  shows  that  V.  E.  Hoskins  was  not  at  any  time 
a  partner  with  W.  W.  Hoskins  in  the  Bank  of  Velasco.  The  assign- 
ment is  not  sustained. 

Appellants  contend  that  when  the  individual  shareholders  in  the 
Velasco  National  Bank  were  dismissed  from  the  suit  the  cost  in- 
curred by  reason  of  their  having  made  themselves  party  plaintiffs, 
should   have   been   taxed   against   them   and   not   against   appellants, 

as  was  done. 

"Appellants  failed  to  call  the  attention  of  the  trial  court  to  the 
matter  by  motion  to  retax  the  costs,  or  in  any  other  manner.  Unless 
some  such  proceeding  is  had  in  the  court  below  this  court  will  not 
afford    relief."      Bridges    v.    Samuelson,    73    Texas,    522;    Missouri, 
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K.  &  T.  By.  Co.  V.  Crane,  32  S.  W.  Rep.,  13;  Sulphur  Springs  Ry. 
V.  St.  Louis,  A.  &  T.  Ry.,  2  Texas  Civ.,  657;  Tutt  v.  Morgan,  46 
S.   W.   Rep.,   123. 

We  have  examined  the  other  assignments  of  error  presented  by 
appellant  V.  E.  Hoskins  and  have  found  no  reversible  error  in  any 
of  them.  The  judgment  of  the  court  below  is  affirmed  as  to  V.  E. 
Hoskins  and  reversed  as  to  W.  W.  Hoskins  and  judgment  here  ren- 
dered that  appellee,  the  Velasco  National  Bank,  take  nothing  by  its 
suit  against  him. 

Affirmed  in  part  and  reversed  and  rendered  in  part 


J.  E.  NiDAY  V.  J.  B.  Cochran. 

Decided  December  18,  1907. 

Practice  on  Appeal— Failnre  to  File  Brief — Ditmlssal. 

A  traniBcript  was  filed  in  the  appellate  court  on  March  8;  no  brief  for 
appellant  was  filed  in  the  trial  court;  briefs  for  appellant  were  filed  in  the 
appellate  court  on  October  24,  but  appellee  had  no  notice  of  the  filing  until 
November  16,  when  a  copy  was  furnished  him;  the  cause  was  set  for  sub- 
mission on  November  21.  Held,  a  motion  by  appellee  to  dismiss  the  appeal 
because  of  the  failure  of  appellant  to  file  his  briefs  as  required  by  the  statute 
and   the  rules,   should  be   sustained. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.   Norman   G.   Kittrell. 

J.  E.  Niday  and  C.  L.  Bradley,  for  appellant. 

Ewing  &  Ring  and  Tharp  &  Whitehead,  for  appellee. 

REESE,  Associate  Justice. — This  is  an  appeal  from  a  judgment 
of  the  District  Court  of  Harris  County.  Appellee  has  filed  a 
motion  to  dismiss  the  appeal  on  account  of  failure  of  appellant  to 
file  briefs  as  required  by  law. 

The  transcript  was  filed  in  this  court  on  March  8,  1907,  being 
two  days  before  the  expiration  of  the  time  allowed  by  law.  No 
briefs  were  filed  in  the  District  Court.  On  October  24  appellant 
filed  briefs  in  this  court,  but  no  notice  thereof  was  given  to  appellee  or 
his  counsel,  nor  did  they  have  knowledge  thereof  until  November  16, 
when  they  were  furnished  with  a  copy.  The  case  was  set  for  sub- 
mission in  its  regular  order  November  21.  This  motion  to  dismiss 
was  filed  November  18.  In  his  motion  appellee  sets  out  the  facts 
with  regard  to  the  failure  to  file  briefs,  and  the  want  of  notice,  etc., 
and  alleges  that  on  account  of  other  business  it  will  be  impossible 
for  his  counsel  to  prepare  and  file  briefs  in  this  cause  on  or  before 
the  day  set  for  submission  or  at  any  time  for  an  indefinite  period 
thereafter.      The    only    excuse    offered    by    appellant's    counsel    for 
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failure  to  file  briefs  as  required  by  law  is  that  he  was  under  the 
impression  that  there  had  been  an  agreement  between  his  co-counsel 
and  counsel  for  appellee  with  regard  to  filing  briefs.  He  admits  that 
no  such  agreement  was^  in  fact,  made^  and  suggests  that  submission 
be  postponed  in  order  that  appellee's  counsel  may  have  time  to 
prepare  and  file  briefs. 

Appellant  was  required  to  file  with  the  district  clerk  a  copy 
of  his  brief  five  days  before  the  time  of  filing  of  the  transcript  in 
this  court.  It  is  made  the  duty  of  the  district  clerk  forthwith  to 
give  notice  of  such  filing  to  appellee  or  his  attorney  of  record,  who 
is  then  required,  in  twenty  days  after  such  notice,  to  file  a  copy  of 
his  brief  with  the  clerk  of  the  court  below,  and  with  the  clerk  of 
the  Court  of  Civil  Appeals  four  copies.  (Art.  1417,  Eev.  Stats.) 
It  is  further  provided  that  causes  in  this  court  shall  be  docketed 
in  the  order  of  their  filing,  and  that  they  shall  be  set  for  submis- 
sion in  the  order  in  which  they  are  docketed  ^'unless  continued  to 
some  future  time  for  good  cause  shown/'     (Art.  1022,  Bev.  Stats.) 

Under  these  provisions  of  the  statute  appellee  has  two  substantial 
rights:  (1)  to  have  the  cause  submitted  in  its  regular  order,  and 
(2)  to  be  allowed  twenty  days  after  notice  of  the  filing  of  appel- 
lant's brief  with  the  district  clerk  within  which  to  prepare  and  file 
his  own  brief.  There  has  been  no  agreement  to  waive  any  of  these 
requirements.  To  overrule  his  motion  to  dismiss  in  the  present 
case  will  inevitably  require  him  to  yield  one  of  these  substantial 
rights.  We  will  have  either  to  postpone  the  submission  or  hear 
and  determine  the  cause  without  a  brief  for  appellee.  Certainly,  ap- 
pellee could  not  have  been  expected  to  prepare  and  file  briefs  in  this 
court  in  the  limited  time  from  November  16,  when  he  first  received 
a  copy  of  appellant's  briefs  filed  in  this  court,  and  the  ?lst  of 
November,  the  day  set  for  submission.  We  do  not  think  the  al- 
legation of  appellant's  answer  to  the  motion  presents  good  cause 
for  the  postponement  of  the  submission,  thus  impairing  the  sub- 
stantial right  of  appellee  to  have  the  cause  submitted  in  its  regular 
order.  Appellant's  excuse  for  failure  to  file  briefs  as  required  can 
not  be  considered  sufficient  to  authorize  such  action.  We  are  not 
unmindful  of  what  is  said  in  San  Antonio  &  Aransas  Pass  By. 
Co.  V.  Holden  (93  Texas,  212).  It  has  been  the  rule  in  this  court 
to  refuse  to  dismiss  for  failure  on  the  part  of  appellant  to  file 
briefs  in  strict  compliance  with  the  rules,  where  a  relaxation  of 
the  rule  would  not  delay  a  submission  of  the  case,  and  there  was 
ample  time  after  the  filing  to  allow  appellee  to  prepare  and  file 
briefs  before  submission.  This  is  not  such  a  case.  The  following 
authorities  will  show  that  our  action  in  dismissing  this  appeal  is 
in  entire  harmony  with  the  ruling  of  other  Courts  of  Civil  Appeals, 
sanctioned  by  the  Supreme  Court  as  shown  by  refusal  of  writ  of 
error  in  some  of  the  cases  referred  to.  Harris  v.  Brjrson,  73  S.  W. 
Eep.,  548;  Hunt  v.  Glasscock,  65  S.  W.  Bep.,  209;  Booher  v. 
Anderson,  80  S.  W.  Bep.,  385;  Gulf,  C.  &  S.  F.  By.  v.  Hall,  74 
S.  W.  Bep.,  778;  Elkins  v.  Kempner,  66  S.  W.  Bep.,  576;  Dodd 
V.  Presley,  81  S.  W.  Bep.,  811;  San  Antonio  &  A.  P.  By.  Co.  v. 
Brock,  77  S.  W.  Bep.,  953;  Nigro  v.  Hodges,  85  S.  W.  Bep.,  1169, 
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For  example  of  a  caae  in  which  strict  compliance  with  the  rule 
will  not  be  required,  see  Deaton  v.   Feazle,  85   S.  W.  Sep.,   1167. 
The  motion  to  dismiss  the  appeal  must  be  sustained. 

Dismissed. 


M.  E.  Gray  v.  J.  D.  Fussbll. 

Decided  December  18,  1907. 

Homestead — ^Dedication — ^ETldenoe. 

In  a  suit  by  a  married  woman  to  recover  certain  lots  claimed  by  her  to 
have  been  dedicated  as  a  homestead  and  sold  by  her  husband  without  her  con- 
sent and  without  her  joinder  in  the  deed,  evidence  considered,  and  held  sufficient 
to  raise  the  issue  of  title  and  dedication,  and  hence,  a  peremptory  instruction 
for  defendant  was  error. 

Error  from  the  District  Court  of  Nacogdoches  County.  Tried  be- 
low before  Hon.  James  I.  Perkins. 

Ingraham,  Middlebrook  &  Hodges,  for  plaintiff  in  error. — It  is 
only  where  the  state  of  the  testimony  is  such  that  but  one  conclusion 
can  be  deduced  from  it  by  ordinary  minds  the  question  at  issue 
becomes  one  of  law,  and  the  court  is  authorized  to  peremptorily  in- 
struct a  verdict  upon  it.     Merit  v.   State,   15  Texas  Ct.   Bep.,  937. 

When  a  party  purchases  land,  knowing  that  his  grantors  had 
previously  sold  the  land  to  another,  it  is  such  a  fraud  as  to  destroy 
the  conveyance  as  a  muniment  of  title.  Eliot  v.  Whitaker,  30 
Texas,  420,  421;  Allen  v.  Boot,  39  Texas,  599;  Grigsby  v.  May, 
84  Texas,  257;  Henderson  v.  Beaton,  1  Posey,  U.  C,  33;  Snowden 
V.  Bush,  69  Texas,  595;  Blum  v.  Bogers,  71  Texas,  677. 

Mints  &  Strong,  for  defendant  in  error. 

BEESE,  Associate  Justice. — Mrs.  M.  E.  Gray  in  this  case  sues 
J.  D.  Fussell  in  trespass  to  try  title  to  recover  lots  18  and  19, 
in  block  74,  in  the  town  of  Gushing.  After  plaintiff  had  introduced 
her  evidence  the  court  instructed  the  jury  to  return  a  verdict  for 
defendant.  From  the  verdict  and  judgment  plaintiff  appeals.  Plain- 
tiff in  error  by  proper  assignment  of  error  complains  of  the  action 
of  the  court  in  instructing  a  verdict  for  defeiidant  in  error. 
.  Plaintiff's  case  is  that  the  property  in  question  had  been  bought 
by  her  husband,  H.  A.  Gray,  with  whom  she  with  her  children  was 
then  living,  for  the  purpose  and  with  the  intention  of  making  it 
their  homestead;  that  this  purpose  and  intention  had  been  carried 
out  by  the  erection  of  a  dwelling  house  upon  the  property  and  that 
H.  A.  Gray,  before  they  moved  into  the  house,  had  sold  and  con- 
veyed it,  without  her  consent  or  joinder,  to  defendant. 

Defendant  insists  that  the  undisputed  evidence  showed  that  Gray 
had  no  title.  Plaintiff  claimed  title  under  an  alleged  deed  from 
Stephens  to  H.  A.  Gray.  No  deed  was  introduced  in  evidence  to 
Gray    for   the   property,    but   certain    evidence    was    introduced    by 
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« 

plaintiff,  which,  it  is  claimed,  was  sufficient  to  show  that  such  deed 
was  executed. 

Previous  to  June  9,  1904,  one  L.  H.  Baines  was  the  owner  of 
lots  18,  19,  20  and  21,  in  block  74,  in  the  town  of  Gushing.  Gray 
and  wife  had  owned  and  had  been  occupying  as  a  home  certain 
other  lots  in  the  town,  which  on  June  6,  1904,  they  sold  and  con- 
veyed to  one  Martindale,  but  which  they  continued  to  occupy  as 
tenants.  Baines  being  a  minor  and  given  to  trading,  for  conven- 
ience in  conveying,  the  legal  title  to  the  lots  was  in  his  brother-in- 
law  Stephens.  The  lots  were  unimproved.  Gray  contracted  to  buy 
the  lots,  and  a  deed  was  signed  by  Stephens  and  duly  acknowledged, 
dated  June  9,  1904,  conveying  them  to  him.  It  is  contended  by 
defendant  that  this  deed  was  never  in  fact  delivered,  but  that  after 
it  was  signed  it  was  left  with  one  D.  C.  Baines,  a  notary  public, 
who  testified  that  the  deed  was  not  delivered  on  account  of  some 
trouble  about  the  consideration.  Here  is  where  the  parties  part 
company  so  far  as  the  evidence  is  concerned.  The  notary  testifies 
that  the  deed  was  left  with  him  and  not  to  be  delivered. 

On  September  3,  1904,  lots  20  and  21  were  sold  and  conveyed 
by  Gray  and  wife  to  J.  W.  Chambers,  and  D.  C.  Baines  testified 
that  on  the  occasion  of  the  making  of  the  Chambers  deed  Stephens 
and  Gray  came  to  him  and  by  their  direction  the  deed  of  Stephens 
to  Gray  was  changed  so  as  to  include  only  lots  20  and  21,  sold  to 
Chambers.  The  witness  is  not  certain  whether  this  change  was 
effected  by  erasing  lots  18  and  19  from  the  deed  or  by  destroying 
the  old  deed  and  making  another  for  lots  20  and  21.  He  has  no  idea 
what  became  of  this  deed.  The  evidence,  however,  shows  that  L. 
H.  Baines  received  all  of  the  cash  which  was  to  be  paid  by  Gray, 
and  that  he  also  received  the  two  notes  for  $100  each,  executed  by 
Gray  secured  by  the  vendor's  lien  on  the  four  lots,  and  had  disposed 
of  both  of  them. 

There  is  much  confusion  in  the  testimony  with  regard  to  the  notes 
given  by  Gray  to  Stephens,  and  about  the  notes  executed  by  Cham- 
bers to  Gray  for  lots  20  and  21,  those  notes  reciting  that  they  are 
given  in  part  payment  of  the  purchase  money  of  lots  18,  19,  20 
and  21,  and  a  vendor's  lien  is  retained  thereon.  In  the  deed  from 
Gray  and  wife  to  Chambers  for  lots  20  and  21,  Chambers  assumes 
the  payment  of  the  two  notes  given  by  Gray  to  Stephens,  which,  it 
is  recited,  "frees  from  all  claim  lots  18  and  19."  The  notes  given 
by  Chambers  to  Gray  recite  that  they  are  given  in  part  payment 
of  lots  18,  19,  20  and  21.  There  is  no  claim  by  Chambers  that  he 
bought  or  that  there  was  conveyed,  or  intended  to  be  conveyed,  to 
him  lots  18  and  19.  D.  C.  Baines  attempts  to  explain  that  this 
was  a  mistake,  but  his  explanation  merely  befogs  the  transaction. 

Plaintiff  testified  that  her  husband  gave  her  a  deed  to  these  lots, 
which  she  put  in  tlie  bottom  of  her  trunk,  but  which  was  taken  from 
there  witliout  her  knowledge,  at  least,  when  she  looked  for  it  it 
could  not  be  found.  The  force  of  her  testimony  is  greatly  weak- 
ened by  her  statement  that  she  did  not  read  the  deed,  but  only  saw 
that  it  was  signed  by  Stephens  and  wife.  Her  testimony  is  very 
indefinite^  but  it  does  appear  that  Gray  gave  her  the  paper  as  a  deed 
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to  these  lots,  and  that  she  put  it  away.     Whatever  became  of  it  is 
left  in  obscurity. 

In  February,  1905,  H.  A.  Gray  executed  to  defendant  a  deed  for 
the  lots  in  controversy  for  a  recited  consideration  of  $750  in  cash. 
The  deed  is  drawn  to  be  signed  by  Mrs.  Gray  (plaintiff  in  error) 
also,  and  is  dated  January  31,  1905.  It  was  signed  and  acknowl- 
edged by  Gray,  but  plaintiff  refused  to  sign,  whereupon  defendant 
took  a  deed  from  Stephens  and  wife  to  the  two  lots.  This  deed  is 
not  in  the  record.  Immediately  thereafter  Gray  deserted  his  wife 
and  children,  ran  away  with  another  woman,  and  has  not  been 
heard  of  since.     Defendant  did  not  testify. 

We  think  this  evidence  raised  the  issue  of  the  execution  of  the 
deed  from  Stephens  to  Gray.  It  may  be  very  slight,  and  it  may  be 
that  upon  another  trial  some  of  the  confusion  hanging  around  this 
transaction  may  be  cleared  away,  but  as  it  stands  now  we  think*  that 
the  issue  should  have  been  submitted  to  the  jury. 

Unless  the  property  had  attached  to  it  the  character  of  homestead 
the  deed  of  Gray  to  Fussell  effectually  conveyed  the  title.  Upon  this 
issue  also  the  evidence  is  unsatisfactory,  but  on  the  whole  we  think 
raises  that  issue.  It  is  made  clear  by  the  testimony  of  Martindale 
and  plaintiff  in  error  tliat  the  property  was  bought  for  the  purpose 
and  with  the  intention  of  making  it  the  homestead  of  Gray  and 
wife.  It  appears  that  in  a  very  short  time  thereafter  a  dwelling 
house  was  erected  on  the  lots,  which  was  rented  by  defendant  to  one 
Hinsley.  Plaintiff  testified  that  Gray  told  her  that  he  was  working 
on  the  house,  and  when  she  was  anxious  to  move  into  it  he  told 
her  that  he  was  letting  Fussell  have  the  rents  for  some  material  he 
(Fussell)  had  let  him  have.  The  testimony  of  Mrs.  Gray  as  to  what 
her  husband  told  her  was  hearsay,  but  it  was  admitted  without 
objection  and  is  not  without  probative  force.  (Wigmore  on  Ev., 
sec.  10,  p.  35;  sec.  11,  p.  37;  Daniel  v.  Harvin,  31  S.  W.  Rep.,  421.) 

This  evidence  tended  to  show  that  by  some  arrangement  with 
Fussell  this  house  had  been  built  by  Gray  or  for  him,  and  that  Gray's 
purpose  was  to  make  it  his  home,  and  that  this  was  done  immediately 
after  the  purchase  of  the  lots.  Taking  the  entire  evidence,  we 
think  it  raised  the  issue  as  to  whether  the  lots  had  been  dedicated 
as  a  homestead  at  the  time  Fussell  bought.  (Gardner  v.  Douglass, 
64  Texas,  77;  Barnes  v.  White,  53  Texas,  631;  Moreland  v.  Barn- 
hart,  44  Texas,  280.)  Once  a  homestead,  the  husband  could  not 
by  a  sale  and  abandonment  in  fraud  of  his  wife  destroy  her  home- 
stead rights.  (Newman  v.  Farquhar,  60  Texas,  644;  Smith  v. 
Uzzell,   56  Texas,  318.) 

We  are  of  the  opinion  that  the  issues  should  have  been  submitted 
to  the  jury.  This  was  necessary  if  there  was  any  evidence  to  sup- 
port plaintiff's  claim,  no  matter  how  weak  its  probative  force,  if 
it  has  the  dignity  of  evidence  at  all.  (Joske  v.  Irvine,  91  Texas, 
582.)     The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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B.  B.  Webb  v.  Texas  Christian  Univeesity. 

Decided  December  18,  1907. 

1. — Certiorari — ^Petition — Service  of  Process. 

A  petition  seeking  certiorari  on  a  judgment  against  a  garnishee  an  edu- 
cational'corporation  on  the  ground  that  the  writ  was  not  served  on  the  presi- 
dent of  the  corporation,  the  petition  and  record  showing  that  no  other  service 
was  had  or  attempted,  was  not  subject  to  dismissal  because  it  did  not  negative 
service  by  leaving  a  copy  of  the  writ  at  the  principal  office. 

2. — Certiorari — ^Writ. 

A  motion  to  dismiss  certiorari  because  the  writ  was  directed  to  the  sheriff 
instead  of  the  justice  of  the  peace  rendering  the  judgment  sought  to  be  reversed 
was  properly  overruled  where  the  justice  in  obedience  to  the  writ  had  sent  up  a 
proper  transcript  of  the  proceedings  for  revision. 

8.-^-8aiiie. 

It  seems  that  the  only  grounds  on  which  a  writ  of  certiorari  can  be  dis- 
missed are  those  enumerated  in  the  statute  (Rev.  Stats.,  Art.  363)  want  of 
Buffijcient  cause  appearing  in  the  affidavit  or  want  of  a  sufficient  bond. 

4. — Certiorari — ^Bond. 

The  requirement  that  bond  for  obtaining  certiorari  shall  be  conditioned 
on  the  petitioner  performing  the  judgment  of  the  County  or  District  Court 
means  in  each  case  the  particular  court  applied  to  for  the  writ>  and  if  the 
county  court,  the  bond  is  properly  conditioned  for  performance  of  its  judgment, 
and  not  in  the  alternative. 

6. — Certiorari — Garnishment — ^Fee. 

The  County  Court  revising  on  certiorari  a  judgment  against  a  garnishee 
rendered  by  a  justice  of  the  peace,  on  a  proper  case  being  presented,  tried  the. 
action  de  novo,  and  on  discharging  the  garnishee  has  power  to  award  him  the 
attorney's   fee  for  answering  and   defending  provided  by   statute  in  garnish- 
ment suits. 

ON    MOTION    FOB   BEHEABING. 

6. — Certiorfiri — ^Affidavit — Information  and  Belief. 

An  affidavit  for  certiorari  is  not  insufficient  because  partly  made  on  in- 
formation and  belief  only,  when  the  parts  so  made  are  distinguished  in  the 
affidavit  and  enough  matter  to  sustain  the  writ  is  positively  verified. 

Appeal  from  the  County  Court  of  McLennan  County.  Tried  be- 
low before  Hon.  J.  W.  Baker. 

Eugene  Williams  and  W.  B.  Carrington,  for  appellant. — The 
petition  or  application  for  certiorari  herein  was  fatally  defective  and 
the  motion  to  dismiss  same  should  have  been  sustained,  because  said 
petition  did  not  negative  the  theory  that  the  writ  of  garnishment 
was  served  by  leaving  a  copy  of  same  at  the  principal  office  of 
the  corporation,  during  office  hours.  Article  1222,  Eev.  Stats.,  as 
amended  by  Acts  28th  Leg.,  p.  66;  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Kinney,  77  S.  W.   Rep.,  18.     . 

As  the  order  of  the  judge  commanded  the  clerk  to  issue  the  writ 
of  certiorari,  directed  to  T.  G.  Dilworth,  J.  P.,  a  writ  of  certiorari 
directed  to  the  sheriff  of  McLennan  County  was  insufficient.  Rev. 
Stats.,  art.   343. 

The  motion  to  dismiss  certiorari  should  have  been  sustained   for 
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want  of  the  sufficiency  of  the  certiorari  bond  filed  by  appellee,  it 
being  insufficient  by  reason  of  omitting  the  word  "district''  from 
that  portion  of  the  bond  immediately  before  the  word  "court." 
Bev.  Stats.,  arts.  347,  353,  354;  Corley  v.  Renz,  25  S.  W.  Bep.,  1130; 
Ft.  Worth  &  D.  C.  By.  Co.  v.  Henry,  88  S.  W.  Bep.,  399;  Turner 
V.  South.  P.  L.  Co.,  16  Texas  Civ.  App.,  545;  Gulf  B.  and  G.  N. 
V.  Lyons,  86  S.  W.  Bep.,  44. 

The  allowance  of  said  $25  fee,  to  be  paid  and  taxed  as  a  part 
of  the  costs,  was  error,  because  there  is  no  provision  made  under 
chapter  2,  "Certiorari  to  Justice  Courts,"  authorizing  the  taxation 
of  such  fee. 

Prendergast  &  Williamson,  for  appellee. 

BICE,  Associate  Justice. — On  the  5th  day  of  May,  1906,  ap- 
pellant recovered  in  the  Justice  Court,  precinct  No.  1,  McJjennan 
County,  a  judgment  against  S.  H.  Home  for  the  sum  of  $100.47, 
together  with  interest  and  costs  of  suit,  and  on  the  28th  of  May 
next  thereafter  caused  a  writ  of  garnishment  to  be  issued  in  said 
cause  against  the  Texas  Christian  University,  appellee  herein,  and 
on  the  25th  of  June,  judgment  was  rendered  by  default  against 
appellee  in  said  garnishment  proceeding  for  the  sum  of  $104.06, 
with  interest  and  costs;  and  on  the  28th  of  August  next  thereafter 
execution  was  sued  out  upon  said  judgment  against  appellee  and 
levied  upon  certain  lots  in  the  city  of  Waco,  upon  which  were  sit- 
uated the  college  buildings  and  dormitories  of  said  University,  and 
caused  the  same  to  be  advertised  for  sale  on  the  first  Tuesday  in 
October,  1906. 

On  the  22d  of  September  the  Texas  Christian  University,  ap- 
pellee herein  and  plaintiil  below,  presented  a  petition  for  certiorari 
to  the  Hon.  J.  W.  Baker,  county  judge  of  McLennan  County,  pray- 
ing for  a  writ  of  certiorari  to  remove  to  the .  County  Court  for 
review  said  judgment  theretofore  rendered  against  it  in  said  Justice^s 
Court,  upon  the  ground  that  said  Justice's  Court  had  no  jurisdiction 
to  render  the  same  for  want  of  legal  service  upon  it;  and  further 
that  injustice  was  done  to  appellee  by  the  rendition  of  said  judg- 
ment, and  the  same  was  not  caused  by  its  own  inexcusable  neglect. 

The  said  judge  upon  consideration  of  said  petition  granted  the 
same  and  ordered  the  writ  of  certiorari  to  issue  upon  appellee's 
giving  a  bond  in  a  sum  fixed  by  him,  conditioned  as  required  by 
law,  which  said  bond  having  been  given  and  approved,  the  writ  of 
certiorari  was  duly  issued  by  the  clerk  in  compliance  with  the  order 
of  said  judge  to  said  justice  of  the  peace,  who  thereafter  prepared 
and  sent  a  transcript  of  the  orders  upon  his  docket,  together  with 
the  original  papers  in  said  cause  to  the  County  Court,  where  the 
same  were  duly  filed  by  the  clerk.  Whereupon,  at  the  next  term 
thereafter  of  the  County  Court,  appellant  presented  her  motion  to 
dismiss  the  certiorari  proceedings  for  the  several  reasons  set  out  in 
said  motion,  first,  because  she  alleged  that  appellee's  petition  for 
certiorari  did  not  negative  the  idea  that  said  writ  of  garnishment 
may  have  been  served  upon  appellee  by  leaving  a  copy  thereof  at 
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the  principal  office  during  office  hours;  second^  because  she  alleged 
that  the  writ  of  garnishment  was  not  directed  as  ordered  by  the 
judge  to  T.  G.  Dilworth,  justice  of  the  peace  of  precinct  No.  1, 
of  Mcljennan  County,  but  to  the  sheriff  of  said  county,  and  because 
the  writ  failed  to  command  said  justice  to  make  and  certify  the 
orders  in  said  cause,  but  merely  commanded  the  sheriff  to  cause  said 
justice  to  do  so;  and,  third,  because  no  sufficient  bond  for  the  writ 
of  certiorari  had  been  filed,  as  required  by  law.  Which  motion  to 
dismiss  was  overruled  by  the  court  and  judgment  rendered  on 
appellee's  answer  to  said  writ  of  garnishment  dismissing  it  and 
awarding  judgment  in  its  favor  for  $25  as  a  garnishee  fee  against 
appellant,  from  which  judgment  appellant  prosecutes  her  appeal. 

Appellant  by  her  first,  second,  third  and  fourth  assignments  of 
error  complains  of  the  action  of  the  trial  court  in  refusing  to  sus- 
tain her  motion  to  dismiss  the  certiorari  proceedings,  because  the 
petition  therefor  failed  to  negative  the  idea  that  service  may  have 
been  had  upon  said  corporation  by  leaving  a  copy  of  the  writ  of 
garnishment  at  the  principal  office  of  said  company  during  office 
hours. 

There  are  three  modes  known  to  our  law  by  which  citation  may 
be  served  upon  an  incorporated  company:  First,  the  citation  may 
1)0  served  upon  the  president,  secretary  or  treasurer  of  such  com- 
pany; second,  upon  the  local  agent  representing  such  company  in 
the  county  in  which  the  suit  is  brought;  or,  third,  by  leaving  a 
copy  of  the  same  at  the  principal  office  of  tlie  company  during  office 
hours.  (Art.  1222,  Rev.  Stats.,  as  amended  by  the  Acts  of  1903, 
28th  Leg.,  p.  66.)  It  appears  from  the  record  in  this  case  that  the 
first  mode  of  service,  as  above  prescribed,  was  the  one  adopted 
by  appellant  in  attempting  to  serve  appellee  with  the  writ  of  gar- 
nishment, because  the  writ  itself  commanded  the  officer  to  summon 
the  said  Texas  Christian  University,  by  serving  its  said  president, 
E.  V.  Zollars,  with  a  copy  thereof.  The  return  upon  said  writ 
shows  that  it  was  executed  on  the  same  day  by  delivering  to  said 
Zollars,  president  of  said  University,  a  copy  thereof.  The  judgment 
in  the  garnishment  proceedings  in  the  Justice's  Court,  among  other 
things,  recited  that  service  of  said  writ  of  garnishment  had  been 
made  upon  Zollars,  the  President  of  said  Texas  Christian  University; 
and  it  is  alleged  in  the  petition  for  certiorari  that  the  said  service 
is  the  only  service  that  was  ever  had  upon  said  corporation  in  any 
way  or  by  any  person  in  said  garnishment  case.  The  petition  for 
certiorari,  together  with  the  several  exhibits  thereto,  showed  clearly 
that  the  only  service  of  said  writ  of  garnishment  was  made  upon 
E.  V.  Zollars  as  president  of  said  Texas  Christian  University,  and 
the  entire  record  of  the  garnishment  proceedings  discloses  that  no 
effort  was  made  to  serve  said  corporation  by  leaving  a  copy  at  its 
principal  office  during  office  hours. 

Hence,  it  follows  that  if  Zollars  was  not  the  president  of  said 
corporation  at  the  time  said  writ  of  garnishment  was  served  upon 
him,  and  had  no  authority  to  represent  said  University,  as  alleged 
in  the  sworn  petition  of  appellee  for  writ  of  certiorari,  and  which 
allegations   were   not   contested   by   appellant,   then   no   such    service 
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was  had  upon  it  in  said  garnishment  proceedings  as  would  authorize 
judgment  against  appellee,  and  the  same  was  void,  and  was  there- 
fore properly  removable  by  certiorari  proceedings  to  the  County 
Court  for  review,  the  other  requisites  of  a  petition  for  certiorari 
having  been  complied  with. 

It  is  shown  from  the  allegations  of  appellee's  petition  for  certiorari 
that  ZoUars  was  not  at  the  time  said  writ  was  served  upon  it,  or 
at  any  other  time.  President  of  said  Texas  Christian  tlniversity, 
but  that  T.  E.  Shirley  was  at  said  time  its  president  and  secretary, 
and  these  facts  were  not  disputed  by  appellant.  .Besides  this,  the 
answer  of  appellee  set  up  other  facts  showing  that  injustice  was 
done  it  by  the  judgment  in  the  garnishment  proceedings,  and  that 
such  injustice  was  not  caused  by  its  own  inexcusable  neglect;  where- 
fore we  think  judgment  was  properly  rendered  in  its  favor. 

But  appellant  contends  by  her  fifth,  sixth  and  seventh  assign- 
ments of  error  that  the  court  erred  in  overruling  and  failing  to 
sustain  her  motion  to  dismiss  the  certiorari  proceedings  herein,  be- 
cause, as  set  forth  in  paragraph  2  of  said  motion,  the  order  for 
certiorari  commanded  the  clerk  to  issue  the  writ  of  certiorari  directed 
to  T.  G.  Dilworth,  justice  of  the  peace,  whereas  the  pretended  writ 
issued  under  said  order  was  and  is  directed  to  the  sheriff  of  Mc- 
Lennan County,  and  not  to  said  justice  of  the  peace.  Each  of  the 
above  assignments  is  addressed  to  the  same  supposed  technical  defect 
in  the  writ  of  certiorari;  and  it  is  contended  by  appellant  that  if 
said  writ  was  improperly  directed  to  the  sheriff,  instead  of  the  jus- 
tice of  the  peace,  the  whole  suit  should  be  dismissed. 

We  do  not  concur  with  appellant  in  this  contention.  Article 
363  of  the  Revised  Statutes  provides  that  at  the  first  term  of  the 
court  to  which  the  certiorari  is  returnable  the  adverse  party  may 
move  to  dismiss  the  certiorari  for  want  of  sufficient  cause  appear- 
ing in  the  affidavit,  or  for  want  of  sufficient  bond.  This  seems  to 
imply  that  a  motion  should  not  prevail  predicated  upon  any  other 
defect  in  the  proceedings  than  those  named  in  the  statute,  to  wit: 
want  of  sufficient  cause  appearing  in  the  affidavit,  or  for  want  of 
sufficient  bond.  We  are  inclined  to  the  opinion  that  these  are  the 
only  causes  for  which  a  party  may  move  to  dismiss  the  certiorari 
proceedings.  This  statute  has  heretofore  received  the  same  con- 
struction by  the  courts.  (Peck  v.  Reed,  3  Texas  App.  C.  C,  sec. 
265;  2  W.  &  W.,  sec.  108.)  But,  even  if  we  are  not  correct  in 
this  position,  we  do  not  believe  that  the  supposed  technical  defect 
complained  of  by  appellant  should  prevail,  because  in  this  case  the 
justice  had  complied  with  the  requirements  of  the  law  in  preparing 
a  transcript  of  the  record  in  the  garnishment  proceedings,  and  filing 
the  same  together  with  the  original  papers,  in  the  County  Court, 
thereby  in  effect  doing  all  that  he  could  have  done  in  the  event 
the  writ  of  certiorari  had  complied  in  every  respect  with  the  law. 
Besides  this,  it  has  been  held  in  this  State  that  even  where  the  clerk 
had  issued  a  subpoena  duces  tecum  to  the  justice  of  the  peace  in 
certiorari  proceedings,  instead  of  the  writ  of  certiorari,  it  would 
be  no  ground  for  dismissing  the  proceedings  where  the  justice  had 
complied  with  the  law  by  filing  a  transcript  and  original  papers  in 
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the  County  Court.  (Beauchamp  v.  Schiflf,  3  Texas  App.  C.  C,  sec. 
170;  Nelms  v.  Draub,  22  S.  W.  Rep.,  995.) 

Appellant  by  her  eighth  assignment  of  error  questions  the  cor- 
rectness of  the  judgment  of  the  trial  court  in  overruling  her  motion 
to  dismiss  the  certiorari  proceedings,  because  it  was  alleged  in 
paragraph  3  of  appellant's  motion  to  dismiss  that  there  was '  an 
insufficient  bond  given,  in  this,  that  the  statute  requires  that  such 
bond  shall  be  conditioned  that  the  party  applying  for  the  certiorari 
will  perform  the  judgment  of  the  County  or  District  Court,  if  the 
same  shall  be  against  him,  whereas  the  bond  in  this  case  omits  from 
the  above  clause  the  word  "district,"  and  is  therefore  defective 
and  does  not  comply  with  the  law.  It  will  be  observed  by  reference 
to  our  statute  upon  the  subject  of  certiorari  to  justice  courts  that 
a  cause  may  be  removed  to  the  County  Court  by  writ  of  certiorari; 
or,  if  the  jurisdiction  has  been  transferred  from  the  County  to  the 
District  Court,  then  the  District  Court  would  have  jurisdiction  to 
issue  the  writ  in  the  manner  thereinafter  directed.  Art.  342  pro- 
vides that  the  writ  may  be  issued  by  the  order  of  the  County  Court 
or  judge  thereof,  or  the  District  Court  or  the  judge  thereof,  if 
jurisdiction  of  the  County  Court  has  been  transferred  to  the  District 
Court,  as  provided  in  the  preceding  article.  It  is  true  that  art. 
347  does  provide  that  the  writ  of  certiorari  shall  not  be  issued  unless 
the  party  applying  therefor  shall  first  cause  to  be  filed  a  bond  in 
such  sum  as  the  judge  shall  direct,  to  be  approved  by  the  clerk 
and  payable  to  the  adverse  party,  conditioned  that  the  party  apply- 
ing therefor  will  perform  the  judgment  of  the  County  or  District 
Court,  if  the  same  shall  be  against  him.  But  we  think  that  it  is 
obvious  that  the  expression  "County  or  District  Court"  in  said 
statute  was  merely  intended  to  mean  that  the  bond  should  be  con- 
ditioned that  the  party  appealing  should  perform  the  judgment  of 
the  particular  court  applied  to,  to  issue  the  proceedings,  because'  in 
those  counties  in  which  the  jurisdiction  of  the  County  Court  had 
been  transferred  to  the  District  Court,  the  party  applying  for  the 
writ  of  certiorari  would  necessarily  be  compelled  to  resort  to  the 
judge  of  the  District  Court  in  order  to  obtain  the  writ;  and  in 
cases  where  the  County  Court  exercised  jurisdiction  the  party  apply- 
ing for  a  writ  of  certiorari  could  not  in  any  event  seek  redress 
in  the  District  Court,  but  must  necessarily  apply  for  the  writ  to  the 
judge  of  the  County  Court.  And  in  this  case  we  think  it  would 
have  been  error  for  the  bond  to  have  been  conditioned  as  contended 
for  by  appellant,  and  that  appellee  was  correct  in  conditioning  the 
same   to   perform   the   judgment   of   the    County    Court. 

Appellant  by  her  ninth  assignment  of  error  complains  of  the 
action  of  the  trial  court  in  allowing  a  fee  of  $25  in  favor  of  the 
garnishee,  to  be  taxed  as  a  part  of  the  costs  of  the  suit  as  against 
appellant,  and  contends  that  as  the  allowance  was  not  authorized 
by  tlie  certiorari  statute  that  the  garnishee  was  not  entitled  to  such 
fee.  Appellant  insists  that  chapter  2,  Revised  Statutes,  upon  the 
subject  of  certiorari  to  Justice  Court,  contains  no  provision  author- 
izing taxation  of  such  fee^  and  that  the  proceedings  in  the  County 
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Court,   being  based  upon  such   statute,   it   was   not   proper  for  the 
court  to  tax  the  fee  under  art.   253,  Bevised   Statutes. 

When  a  case  has  been  properly  removed  by  certiorari  from  the 
justice  to  the  County  Court,  it  is  proper  for  said  court  to  hear  and 
determine  the  case  upon  its  merits.  The  certiorari  statute  itself, 
art.  359,  provides  that  the  case  shall  be  tried  de  novo  in  the  County 
or  District  Court,  and  judgment  shall  be  rendered  as  in  cases  of  an 
appeal  from  the  Justice  Court.  Article  358  provides  that  either 
party  may  plead  any  new  matter  in  the  County  or  District  Court 
which  was  not  presented  in  the  court  below,  etc. 

From  a  consideration  of  said  articles,  as  well  as  the  obvious 
policy  of  the  law  in  permitting  a  review  of  the  judgment  of  the 
Justice's  Court,  it  is  evident  that  it  was  contemplated  that  the 
trial  in  the  County  Court  should  be  de  novo,  and  entitle  the  par- 
ties litigant  to  a  determination  of  any  matter  that  may  have  been 
in  issue  in  the  Justice's  Court,  or  that  could  be  made  such  in  the 
County  Court  by  pleading  of  the  parties. 

In  this  case  appellee  had  answered  fully  upon  the  facts,  which 
answer  had  not  been  contested  by  appellant.  It  was  therefore 
entitled  to  a  judgment  in  its  favor  discharging  it;  and  was  further 
entitled  to  a  reasonable  garnishee's  fee  to  be  taxed  against  appellant 
as  a  part  of  the  costs.  It  is  within  the  discretion  of  the  court  to 
determine  what  amount  of  fee  in  such  cases  is  reasonable,  and  in  this 
case  we  do  not  think  that  this  discretion  was  abused.  (Art.  253, 
Kev.  Civ.  Stat.) 

After  a  full  consideration  of  alf  points  raised  by  appellant,  aided 
by  able  briefs  of  counsel  for  both  parties,  we  are  constrained  to 
believe  that  the  judgment  of  the  trial  court  was  in  all  things  correct, 
and  it  is  therefore  affirmed. 

Affirmed. 

OPINION   ON   MOTION   FOR   REHEARING. 

BICE,  Associate  Justice. — Since  the  affirmance  of  the  judgment 
in  this  case  appellant  has  filed  a  motion  for  rehearing.  In  addition 
to  the  contention  made  in  her  brief  filed  in  this  court,  appellant 
earnestly  urges  in  said  motion,  supplemented  by  an  elaborate  written 
argument  submitted  therewith,  that  the  court  erred  in  affirming 
the  judgment  in  this  case,  because  it  appears  from  an  inspection 
of  the  jurat  attached  to  the  petition  for  certiorari  that  the  parties 
swearing  thereto  did  not  do  so  wholly  upon  their  own  knowledge, 
but  partly  upon  information  and  belief.  While  this  question  was 
not  urged  by  appellant  in  the  trial  court  in  her  motion  to  dismiss 
the  petition  for  certiorari,  nor  in  her  brief  filed  in  this  court,  and 
for  which  reasons  the  same  might  be  held  to  be  waived  (Williams 
V.  Bailes,  9  Texas,  61;  Bankert  v.  Clow,  16  Texas,  11;  Ashcroft 
V.  Stephens,  16  Texas  Civ.  App.,  345;  Gildart  v.  Grumbles,  22 
Texas,  18),  still  we  do  not  desire  to  rest  our  ruling  upon  appel- 
lant's failure  to  heretofore  present  this  question,  but  rather  prefer 
to  determine  the  same  upon  its  merits,  and  as  tliouorh  it  had  been 
properly  presented  both   in  the  trial  court  and   in   this  court. 

Each  of  the  four  affiants  who  swore  to  said  petition,  did  so  in 
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the  following  language:  "I  do  solemnly  swear  that  the  allegations 
in  the  above  and  foregoing  petition  or  application,  not  stated  upon 
information  and  belief,  are  true,  and  those  stated  upon  information 
and  belief,  I  believe  to  be  true/'  If,  therefore,  there  are  sufficient 
matters  alleged  in  the  petition  not  stated  upon  information  and  belief 
to  authorize  the  issuance  of  the  writ  of  certiorari,  then  we  think 
the  affidavit  is  good,  otherwise  not. 

Now,  recurring  to  the  petition  or  application  for  the  writ,  we 
find  that  it  affirmatively  alleges  the  facts  upon  which  it  relies  for 
the  issuance  of  the  writ,  except  in  two  particulars.  One  of  these 
is  the  statement  "that  thereafter  on  June  25,  1906,  said  justice,  as 
he  informs  this  corporation  through  its  attorney,  without  any  evi- 
dence whatever  having  been  introduced  or  heard  by  him,  rendered 
a  final  judgment  by  default  against  this  corporation  for  the  sum 
of  $104.06,  with  six  percent  per  annum  interest  thereon  from  date 
until  paid,  and  all  costs  of  suit,"  etc.  But  the  petition  alleges 
affirmatively  that  "a  substantial  copy  of  said  judgment  is  hereto 
attached,  marked  exhibit  ^A'  and  made  a  part  hereof."  Upon 
examination  of  said  exhibit  "A"  we  find  a  transcript  of  the  justice's 
docket  which  contains  the  judgment  of  the  Justice's  Court  rendered 
in  the  garnishment  proceedings,  and  in  which  it  is  recited  that  *'It 
further  appearing  to  the  court  that  the  garnishee,  Texas  Christian 
University,  is  a  resident  of  McLennan  County;  that  said  garnishee 
has  failed  to  make  answer  to  the  writ  of  garnishment,  which  was 
duly  and  legally  served  upon  its  president,  E.  V.  Zollars,"  etc.  The 
only  other  statement  made  in  the  petition  upon  information  and 
belief  is  an  allegation  to  the  effect  that  on  May  29,  1906,  said 
Zollars  had  no  further  connection  in  any  way  with  defendant  or 
its  school,  and  on  said  date  permanently  removed  from  the  State  of 
Texas  to  the  State  of  Ohio,  "and,  as  it  is  informed  and  believes, 
became  a  citizen  of  said  State  of  Ohio,  and  has  continuously  since 
then  been  such  citizen  of  said   State." 

The  attack  in  the  petition  for  writ  of  certiorari  is  upon  the  judg- 
ment of  the  Justice's  Court  upon  the  ground  that  the  same  was 
rendered  without  legal  service,  and  is  therefore  void.  It  appears 
from  the  petition  for  the  writ  and  the  exhibit  thereto  attached,  that 
the  judgment .  was  by  default,  and  the  character  of  service  upon 
Zollars  also  appears  therefrom.  We  think  both  of  the  allegations 
which  appear  to  have  been  made  upon  information  and  belief,  as 
shown  in  plaintiff's  petition,  related  to  other  matters,  not  affecting 
the  kind  or  character  of  service,  and  said  allegations  might  have  been 
eliminated  therefrom  and  still  have  left  a  good  and  valid  petition 
for  certiorari.  All  of  the  other  allegations  in  said  petition  set  forth 
the  facts  relied  upon  affirmatively,  and  must  be  held,  according  to 
the  recitation  in  the  certificate  of  the  officer,  as  having  been  affirma- 
tively sworn  to  by  affiants  making  the  same.  The  judgment  of  the 
Justice's  Court  as  sent  up  in  the  transcript,  shows  that  the  service 
was  made  upon  Zollars  as  president  of  defendant  company,  and  it  is 
held  in  Spinks  v.  Mathews,  80  Texas,  374,  cited  by  counsel  for  ap- 
pellant, that  "in  certiorari  cases  the  record  of  the  Justice's  Court 
when  sent  up  will  be  looked  to  in  connection'  with  the  petition." 
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In  said  case  the  averments  of  the  petition  were  modified  by  the  record 
of  the  Justice's  Court  thus  sent  up.  In  the  case  at  bar,  looking  to 
the  transcript  of  the  justice,  as  attached  to  the  petition  as  an  exhibit, 
for  the  purpose  of  ascertaining  what  character  of  service  was  in  fact 
made  upon  defendant,  and  what  character  of  judgment  was  ren- 
dered, we  find  that  the  only  character  of  service  made  of  the  writ  of 
garnishment  was  personal  service  upon  Zollars,  its  alleged  president, 
and  that  the  judgment  was  by  default. 

Besides  this,  the  authorities  cited  and  relied  upon  by  appellant 
in  support  of  her  contention  that  the  aflSdavit  was  not  sufficient, 
shows  that  the  affidavits  in  those  cases  differ  materially  from  the 
one  in  the  case  at  bar.  In  Spinks  v.  Matthews,  supra,  the  officer's 
certificate  shows  that  the  affiant  only  swore  that  the  allegations  and 
statements  contained  in  the  above  and  foregoing  petition  or  affidavit 
were  true  and  correct  to  the  best  of  his  knowledge  and  belief.  In 
the  case  of  Graham  v.  McCariy  &  Brown,  69  Texas,  323,  a  plea  of 
abatement  was  being  considered,  and  the  affidavit  to  same  showed 
that  no  part  of  the  same  was  made  according  to  the  knowledge  of 
affiant,  but  was  to  the  best  of  his  knowledge  and  belief.  It  was 
therefore  held  bad.  In  the  case  of  Hunt  v.  Atchison,  Topeka  & 
Santa  Pe  Ry.  Co.,  28  S.  W.,  460,  the  point  made  was  not  the  same 
as  in  the  case  under  consideration,  but  was  as  to  whether  or  not 
the  facts  contained  in  the  affidavit  might  be  sworn  to  by  any  person 
other  than  an  agent  of  the  plaintiff.  In  the  case  of  Missouri,  E.  & 
T.  By.  Co.  of  Texas  v.  Pietzsch,  10  Texas  Civ.  App.,  572,  it  was 
held  that  a  plea  alleging  want  of  notice  was  not  sufficiently  verified 
by  an  affidavit  that  as  to  the  statements  made  therein  "I  am  reliably 
informed  and  verily  believe  them  to  be  true.'* 

Such  affidavits  in  the  cases  above  referred  to  and  cited  by  counsel 
for  appellant,  are  not  equivalent,  in  our  judgment,  to  the  one  in 
question,  where  the  affiants  swear  in  fact  that  all  the  allegations  of 
said  petition,  "not  made  upon  information  and  belief,  are  true,"  and 
those  made  upon  information  and  belief,  they  verily  believe  to  be 
true;  and  where  the  record,  as  in  the  present  case,  shows  that  only 
two  matters  are  stated  in  the  petition  upon  information  and  belief, 
and  all  others  appear  to  be  affirmatively  stated,  then  it  must  be  held 
that  the  parties  making  the  affidavit  swore  positively  to  the  truth 
of  the  facts  contained  in  said  petition,  with  the  two  exceptions;  and 
where  these  exceptions  are  as  to  immaterial  matters,  and  can  be 
eliminated,  leaving  a  sufficient  petition,  we  think  that  the  affidavit 
is  sufficient. 

Appellant  does  not  contend  that  the  service  of  the  writ  of  gar- 
nishment, as  we  understand  in  this  case,  was  made  by  leaving  a 
copy  thereof  at  the  principal  office  of  the  defendant  during  office 
hours,  but  only  contends  that  the  petition  does  not  negative  the 
idea  that  such  may  have  been  the  case.  From  the  allegations  of 
the  petition  aided  by  the  transcript,  it  does  appear  that  the  service 
in  fact  made  was  personal  service  upon  Zollars,  the  alleged  president 
of  the  company,  as  commanded  in  the  writ  itself.  It  is  recited  in 
the  judgment  rendered  by  the  justice,  that  service  had  been  made 
upon  defendant  by  serving  Zollars,  the  president  of  defendant  com- 
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pany;  and  the  return  of  the  eonetable  making  the  service  shows  that 
it  was  made  upon  him  as  president  of  the  company.  And  as  all 
these  facts  appear  from  the  allegations  of  the  petition,  together 
with  the  exhibit  thereto  attached,  it  seems  to  us  that  the  rule 
"expressio  unitis  est  exclusio  alterius,"  applies,  and  that  where,  as 
in  this  case,  the  record  discloses  that  a  certain  character  of  service 
was  in  fact  made,  and  the  further  allegation  is  made  that  this  was 
the  only  service  had  upon  the  defendant,  it  is  suflBcient,  and  ex- 
cludes the  idea  that  any  other  kind  or  character  of  service  was  made 
upon  the  defendant  than  the  one  alleged. 

We  have  been  led  to  a  reinvestigation  of  the  questions  involved 
by  reason  of  the  earnest  insistence  of  counsel  for  appellant  that  the 
court  had  erred  in  its  former  opinion  affirming  the  judgment;  but 
after  a  full  and  careful  review  of  the  same,  we  feel  satisfied  that  a 
correct  disposition  has  been  made  of  the  case,  and  therefore  overrule 
appellant^s  motion  for  rehearing. 

Motion   overruled. 


J.    M.    DUPREE    ET    AL.    v.    ThE    StATE    OP    TEXAS. 
Decided  Pecember  18,  1907.     February  6,  1908. 

1. — Jurisdiction — Forfeiture — Search  and  Seizure. 

Proceedings  under  the  Act  of  April  5,  1907,  Laws  30th  Leg.,  p.  156  (Search 
and  Seizure  Law)  to  condemn  intoxicating  liquors  seized  under  the  process 
therein  provided,  constitute  an  action  to  declare  a  forfeiture  within  the  meaning 
of  article  8,  section  5  of  the  Constitution,  which  confers  the  jurisdiction  in  such 
cases  on  the  District  and  not  on  the  County  Court. 

ON  BEHEARINO. 

2. — Practice  on  Appeal. 

One.  who  brings  action  and  recovers  in  a  court  having  no  jurisdiction 
of  the  cause  of  action  should  bear  all  the  costs  that  result  bv  reason  of  the 
suit;  the  appeal  of  defendant  will  not  be  dismissed  at  his  cost  for  want  of 
jurisdiction  in  the  appellate  court,  but  the  judgment  reversed  and  remanded 
with  direction  to  dismiss  in  the  lower  court. 

Appeal  from  the  County  Court  of  Brown  County.  Tried  below 
before  Hon.  A.  M.  Brumfield. 

C,  N,  Harrison  and  J.  W.  Wayman,  for  appellants. 

R.  V.  Davidson,  Attorney-General,  and  Jas.  D.  Waithal,  Assistant, 
for  appellee. 

FISHER,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
rendered  against  the  appellants  by  the  County  Court  of  Brown 
County  based  upon  a  proceeding  autliorized  by  the  Act  of  the  Legis- 
lature passed  April  5,  1907,  commonly  known  as  the  Search  and 
Seizure  Law. 

Some  interesting  questions  are  raised  by  the  assignments  of  error 
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which,  in  view  of  the  dismissal  of  this  appeal,  we  are  not  authorized 
to  pass  on.  The  Court  of  Civil  Appeals  of  the  Sixth  District,  in 
the  case  of  Meyers  v.  State,  19  Texas  Crt.  Rep.,  800,  in  a  well  con- 
sidered opinion,  held  that  the  action  to  recover  by  the  State  under 
this  statute  was  in  effect  a  suit  to  declare  a  forfeiture  or  to  recover 
penalties.  The  proceeding  resorted  to  in  that  case  and  the  facts  stated 
are  substantially  similar  to  the  nature  of  the  proceeding  resorted  to 
in  this  case,  and  the  facts  upon  which  the  judgment  was  based.  In 
the  case  cited  it  was  held,  and  we  think  correctly  so,  that  the  suit 
being  one  to  declare  a  forfeiture  or  to  recover  penalties,  the  County 
Court  had  no  jurisdiction,  and  that  by  virtue  of  art.  8,  sec.  5, 
of  the  Constitution,  jurisdiction  was  exclusive  in  the  District  Court. 
These  conclusions  lead  to  a  dismissal  of  this  appeal  at  the  cost 
of  the  appellants. 

Appeal  dismissed, 

OPINION   ON   rehearing. 

FISHER,  Chief  Justice. — At  a  former  day  of  this  term  we 
rendered  a  judgment  dismissing  this  appeal  at  the  cost  of  the  ap- 
pellants. In  the  opinion  handed  down  at  that  time  it  is  stated 
that  this  suit  was  brought  in  the  County  Court  of  Brown  County 
under  what  is  known  as  the  "Search  and  Seizure  Act,^*  passed  by 
the  Legislature  April  5,  1907;  and,  following  the  case  of  Meyers  v. 
The  State,  19  Texas  Crt.  Rep.,  800,  we  held  that  the  action  was  one 
to  recover  a  penalty  under  the  statute  referred  to  and  that  the  County 
Court  had  no  jurisdiction  of  a  case  of  that  character,  and  conse- 
quently, an  appeal  from  a  judgment  rendered  by  that  court  did  not 
confer  jurisdiction  upon  this  court. 

In  the  motion  for.  rehearing  filed  by  the  appellants  it  is  insisted 
that  we  erred  in  taxing  the  costs  of  the  appeal  against  the  appellants 
and  in  not  reversing  with  instructions  to  the  trial  court  to  dismiss. 
We  agree  with  appellants  in  this  contention.  Llano  Improvement 
&  Furnace  Co.  v.  White,  6  Texas  Civ.  App.,  109,  and  cases  there 
cited,  and  Wadsworth  v.   Chick,   55  Texas,  242. 

As  the  appellee  brought  this  suit  in  a  court  which  was  lacking 
in  jurisdiction,  it  should  bear  the  burden  of  all  the  costs  that  re- 
sulted by  reason  of  the  suit.  The  appellants  as  defendants,  were 
brought  into  the  case  by  the  suit  of  the  State,  and  they  had  the 
right  to  defend,  not  only  in  the  court  in  which  the  suit  was  originally 
brought,  but  to  appeal  from  the  judgment  rendered  against  them, 
and  the  costs  incurred  in  pursuit  of  this  right  should  be  taxed  against 
the  party  who  forced  them  into  this  situation. 

The  judgment  of  the  court  below  will  be  reversed,  with  instruc- 
tions to  the  trial  court  to  dismiss  the  case  for  the  want  of  jurisdic- 
tion, with  a  judgment  for  costs  against  the  appellee.  The  costs  of 
this  appeal  are  also  taxed  against  the  appellee. 

Reversed  and  remanded. 
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0.  C.  Clabk  v.  W.  E.  Gubley  et  al. 

Decided  December  18^  1907. 

1. — ^Deposition — Signing  by  Witneti. 

A  deposition  which  a  witness  refused  to  sign  was  not  taken  in  aooordanoe 
with  the  statute  and  is  not  admissible  in  evidence. 

S. — ^Impeachment  of  Witness— Deposition  in  Another  Case. 

A  witness  cannot  be  impeached  by  introducing  his  deposition  taken  in 
another  case  to  which  the  person  against  whom  it  is  offered  was  not  a  party. 

8. — Gift — Charge— Good  Vaith. 

An  instruction  on  the  issue  as  to  a  gift  of  certain  notes  by  a  husband  to 
his  wife,  where  no  rights  to  creditors  were  involved,  should  not  require  that  the 
transaction  should  be  in  "good  faith;"  nor  should  it  require  an  ''explicit  in- 
tention to  relinquish  his  rights"  by  the  giver,  this  bein^  too  strong  an  ex- 
pression and  liable  to  be  understood  as  an  expressed  intention. 

Appeal  from  the  District  Court  of  Upshur  County.  Tried  below 
before  Hon.  B.  W.  Simpson. 

Barnwell  &  Eberhart,  for  appellant. — Depositions  of  the  witness 
taken  in  another  ease  can  not  be  used  to  impeach  such  witness, 
unless  such  depositions  were  regularly  taken,  signed  by  the  witness 
and  properly  certified  by  the  officer  before  whom  same  were  taken. 
Grosse  v.  State,  11  Texas  Crim.  App.,  376;  McCamant  v.  Boberts, 
80  Texas,  316;  Houston  &  T.  C.  By.  Co.  v.  Strycharshi,  35  S.  W., 
851;  10  Enc.  of  PL  and  Pr.,  p.  293. 

Depositions  are  admissible  under  our  statute,  art.  2290,  only  in 
the  case  in  which  they  are  taken,  and  not  in  another  case,  though 
between  the  same  parties  and  involving  the  same  issues.  Sayles' 
Statutes,  art.  2290 ;  Peoples  Nat.  Bank  v.  Mulkey  et  al.,  94  Texas,  395. 

The  interest  of  creditors  not  being  involved,  the  question  of  good 
faith  on  the  part  of  the  donor  was  not  a  question  in  this  case,  and 
was  improperly  submitted  to  the  jury. 

Warren  &  Briggs,  for  interveners. — Statements  made  under  oath 
and  by  depositions,  made  in  the  trial  of  another  case,  involving 
the  same  subject  matter,  are  admissible  for  purposes  of  impeachment. 
Vance  v.  Upson,  ^^  Texas,  476;  Cross  v.  McKinley,  81  Texas,  332. 

Words  or  phrases  used  in  the  court  charges  will  not  be  given 
special  legal  meaning  unless  it  clearly  appears  that  they  are  so  in- 
tended from  the  connection  used.     Docter  v.   Furch,   91   Wis.,  464. 

We  cite  the  following  cases  as  to  the  rule  applicable  to  parol  gift 
between  husband  and  wife:  Bradshaw  v.  Mayfield,  18  Texas,  26; 
Coats  V.  Elliott,  23  Texas,  606;  Bagly  v.  Birmingham,  23  Texas, 
452;  Barziza  v.  Graves,  26  Texas,  322. 

KEY,  Associate  Justice. — 0.  C.  Clark  instituted  this  suit  against 
W.  E.  Gurley  on  three  negotiable  vendor's  lien  notes,  payable  to 
E.  G.  Morris,  or  bearer.  The  defendant  Gurley  made  no  defense. 
J.  P.  Morris  and  the  other  children  and  heirs  of  E.  G.  Morris  filed 
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a  plea  of  intervention,  alleging  that  they  were  the  owners  of  the 
notes  and  entitled  to  recover  thereon. 

The  plaintiff  claimed  that  before  his  death  B.  G.  Morris  made 
a  gift  of  the  notes  to  his  wife,  Jane  Morris,  and  that  the  plaintiff 
bought  them  from  Mrs.  Morris,  giving  therefor  a  valuable  consid- 
eration. The  interveners  claimed  title  to  the  notes  as  children  and 
heirs  of  their  deceased  father,  and  controverted  the  alleged  gift 
There  was  a  jury  trial  resulting  in  favor  of  interveners  and  the 
plaintiff    has    appealed. 

Mrs.  Jane  Morris  having  testified  as  a  witness  for  the  plaintiff  that 
her  husband  gave  her  the  notes  in  controversy  and  that  she  sold 
them  to  the  plaintiff,  the  court  over  the  objection  of  the  plaintiff, 
permitted  the  interveners  to  introduce  in  evidence  an  alleged  depo- 
sition of  Mrs.  Morris,  taken  in  another  suit  between  her  and  the  in- 
terveners. The  alleged  deposition  was  not  signed  by  Mrs.  Morris, 
and  the  officer  who  took  it  certified  that  she  refused  to  sign  it. 
Mrs.  Morris  testified  that  she  refused  to  sign  it  because  her  answers 
to  the  questions  had  not  been  properly  written  down  by  the  officer 
taking  her  deposition. 

The  signature  of  the  witness  is  required  by  the  statute,  and 
unless  the  witness  signs  the  deposition,  it  would  seem  that  such 
deposition  has  not  been  taken  in  accordance  with  the  statute.  Fur- 
thermore, the  plaintiff  was  not  a  party  to  the  suit  in  which  the  depo- 
sition was  taken,  and,  for  that  reason,  it  should  have  been  excluded. 
If  in  answer  to  questions  propounded  to  her  by  the  officer  taking 
her  deposition  she  made  statements  tending  to  contradict  the  tes- 
timony she  gave  in  this  case,  the  interveners  had  the  right,  after 
laying  the  proper  predicate,  to  place  the  officer  referred  to  on  the 
stand  as  a  witness  and  prove  by  him  that  she  made  such  answers; 
but  his  official  certificate  made  in  the  other  case  was  not  admissible 
against  the  plaintiff  in  this  case  for  the  purpose  of  proving  that 
Mrs.  Morris  made  such  statements. 

We  are  of  opinion  that  the  court  should  have  submitted  to  the 
jury  the  question  as  to  whether  E.  G.  Morris  made  a  gift  of  the 
notes  to  Mrs.  Morris  without  using  the  expressions  "in  good  faith,'^ 
and  *'with  explicit  intention  to  relinquish  his  rights  in  said  notes, 
and  to  transfer  them  to. Mrs.  Morris."  The  rights  of  creditors  are 
not  involved  in  this  case,  and  the  question  of  good  faith,  as  generally 
understood  in  legal  parlance,  was  not  involved.  The  expression  "ex- 
plicit intention"  is  too  strong,  and  may  have  beep  understood  by 
the  jury  as  signifying  expressed  intention.  If  E.  G.  Morris  de- 
livered the  notes  to  his  wife  with  the  intention,  either  express  or 
implied,  of  divesting  himself  of  his  title  thereto,  and  to  vest  title 
in  her  so  as  to  make  them  her  separate  property,  then  the  inter- 
veners were  not  entitled  to  recover. 

On  the  other  questions  of  law  we  rule  against  appellant.  "We 
express  no  opinion  as.  to  the  merits  of  the  case  as  developed  by  the 
testimony. 

On  account  of  the  error  already  pointed  out,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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J.  W.  Stewart  and  Wipe  v.  Ed.  Butter. 

Decided  December  18,  1907. 

1.— Bnllding  Contract — Compliance — ^Decision  of  Architect. 

Though  a  contractor's  undertaking  to  erect  a  building  in  accordance  with 
the  architect's  plans  and  specifications  was  to  be  performed  under  the  direction 
and  to  the  satisfaction  of  the  architect,  the  decision  of  the  latter  that  it  had 
been  so  constructed  was  not  binding  on  the  owner  in  the  absence  of  a  provision 
to  that  effect,  and  did  not  preclude  him  from  defending  an  action  for  the 
contract  price  on  the  ground  that  the  work  was  not  done  in  accordance  with 
the  specifications.    Boettler  v.  Tendick,  73  Texas,  488,  distinguished. 

2. — Same — ^Intent,  Question  for  the  Jury. 

A  written  building  contract  considered  and  held  so  ambiguous  as  to  require 
the  question  whether  it  made  the  decision  of  the  architect  as  to  the  work 
having  been  properly  performed  binding  on  the  owner,  one  of  intent  to  be  sub- 
mitted to  the  jury. 

Appeal  from  the  District  Court  of  Bowie  County.  Tried  below 
before  Hon.  P.  A.  Turner. 

Dan  T,  Leary  and  Olass,  Estes  £  King,  for  appellants. — The  con- 
tract does  not  clothe  tlie  architect  with  authority  to  issue  a  cer- 
tificate binding  upon  defendants,  that  said  building  has  been  fully 
completed  according  to  the  contract,  or  to  bind  defendants  by  tes- 
tifying on  the  witness  stand  to  that  effect.  Wilson  v.  White,  29 
Texas  Civ.  App.,  588;  Keating,  etc.,  v.  Erie,  63  S.  W.  Rep.,  547; 
Hynes  v.  Winston,  40  S.  W.  Rep.,  1025;  Smith  v.  Dunman,  9 
Texas  Civ.  App.,  319. 

Webber  &  Webber  and  Hart,  Mahaffey  dk  Thomas,  for  appellee. — 
Where  the  parties  to  a  contract  for  the  erection  of  a  building  have 
agreed  that  the  same  shall  be  built  under  the  direction  and  to  the 
satisfaction  of  an  architect  named  in  the  contract,  if  the  builder 
proves  that  he  erected  and  completed  the  building,  under  the  direction 
and  to  the  satisfaction  of  the  architect  named  in  the  contract,  the 
owner  will  not  be  permitted  to  introduce  evidence  tending  to  show 
that  the  building  had  not  been  erected  or.  completed  according  to 
the  contract,  unless  he  alleges  that  the  architect  acted  fraudulently, 
or  was  imposed  upon  by  the  fraud  of  the  builder.  Boettler  v.  Ten- 
dick,  73  Texas,  488;  Omaha  v.  Hammond,  94  TJ.  S.,  98;  Kane  v. 
Stone,  39  Ohio  St.,  11;  Kihlberg  v.  TJ.  S.,  97  II.  S.,  398;  Sweeney 
V.  TJ.  S.,  109  TJ.  S.,  618;  Galveston  v.  Delvin,  84  Texas,  319; 
Collier  v.  Betterton,  8  Texas  Civ.  App.,  479;  Kilgore  v.  Baptist 
Educational  Society,  89  Texas,  465;  Kennedy  v.  Poor  et  al.  (Pa.), 
25  Atl.  Rep.,  119;  Sanger  v.  Slayden,  7  Texas  Civ.  App.,  605. 

KEY,  Associate  Justice. — Ed  Rutter,  as  plaintiff,  brought  this 
suit  against  J.  W.  Stuart  and  wife  to  recover  a  balance  alleged  to 
be  due  on  a  building  contract,  and  to  foreclose  a  lien  on  the  house 
and  lot.  The  defendants  filed  a  general  denial  and  certain  special 
pleas,  one  of  which  charged  that  the  plaintiff  had  not  completed  the 
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building  according  to  the  terms  of  the  contract,  for  which  reason 
they  clai]ped  an  offset  of  $500.     The  contract  reads  as  follows: 

"State  of  Texas,  •  ) 
County  of  Bowie.) 

"This  agreement  made  and  entered  into  this  10th  (changed  with 
a  pen  to  ^12th')  day  of  February  (changed  with  a  pen  to  *ApriF), 
A.  D.  Nineteen  himdred  and  two,  by  and  between  Ed  Butter,  party 
of  the  first  part  (hereinafter  designated  the  contractor),  and  Mrs. 
Blanche  D.  Stuart  (interlined  *and  J.  W.  Stuart'),  of  the  City  of 
Tezarkana,  Texas,  parties  of  the  second  part  (hereinafter  designated 
the  owners). 

'TVitnesseth,  that  the  contractor  in  consideration  of  the  fulfillment 
of  the  agreements  hereinafter  made  by  the  owner  agrees  with  said 
owner  as  follows: 

"1. — The  contractor,  under  direction  and  to  the  satisfaction  of 
Sidney  Stuart,  architect,  shall  and  will  provide  all  the  materials 
and  perform  all  the  work  mentioned  in  the  specifications  and  shown 
in  the  drawings,  prepared  by  the  said  architect  for  the  construction 
and  completion  of  a  three  story  and  basement  brick  building,  to  be 
located  on  the  ownel-'s  premises,  viz.:  On  lot  No.  1  in  Block  No. 
26,  in  the  City  of  Texarkana,  Bowie  County,  Texas;  which  draw- 
ings and  specifications  are  identified  by  the  signatures  of  the  par- 
ties hereto. 

"2. — It  is  mutually  understood  and  agreed  that  the  drawings  and 
specifications  are  and  remain  the  property  of  the  architect  and  are 
to  be  returned  to  him  upon  the  completion  of  the  job  and  that  the 
architect  is  to  furnish  any  further  drawings  that  may  be  needed  to 
fully  explain  the  work. 

"3. — The  contractor  shall,  within  twenty-four  hours  after  receiving 
notice  from  the  architect  to  that  effect,  proceed  to  remove  from  the 
grounds  or  building,  all  materials  condemned  by  him  whether  worked 
or  unworked  and  to  take  down  all  portions  of  the  work  that  the 
architect  shall  condemn  as  unsound  or  improper  or  in  any  way 
failing  to  conform  to  the  drawings  and  specifications.  And  it  is 
further  agreed  by  and  between  the  parties  hereto  that  should  the 
contractor  at  any  time  fail  or  refuse  to  supply  a  sufficiency  of  labor 
or  materials  to  properly  prosecute  the  work  or  fail  in  any  of  the 
agreements  herein  contained,  the  owners  shall  be  at  liberty  after 
three  days  written  notice  by  the  architect  to  terminate  the  employ- 
ment of  the  contractor  and  to  enter  upon  and  take  possession  of 
flie  premises  and  finish  the  work  in  any  manner  he  may  see  fit  and 
to  deduct  the  cost  of  same  from  any  moneys  then  due  or  afterwards 
to  become  due  the  contractor  and  if  any  balance  remains  after  the 
completion  of  the  work  the  same  shall  be  paid  to  the  contractor 
and  if  the  cost  of  said  work  is  greater  than  the  amounts  due  or 
to  become  due  the  contractor  the  latter  shall  make  good  the  amount 
to  the  owner. 

"4. — The  contractor  shall  complete  the  whole  of  the  work  com- 
prehended in  this  agreement  on  or  before  the  10th  day  of  June, 
A.   D.,   1902,  or  in  case  of  failure  to   complete   said   work   on   or 
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before  the  date  named  above  the  contractor  agrees  to  forfeit  to 
the  owners  as  liquidated  damages  the  sum  of  five  &  00/100  dollars 
($5.00)  for  each  and  every  day  (including  Sundays)  that  elapses 
after  the  date  set  for  the  completion  of  the  work. 

"5. — It  is  hereby  mutually  agreed  by  and  between  the  parties 
hereto  that  the  price  to  be  paid  to  the  contractor  for  said  work  and 
materials  shall  be  the  sum  of  ten  thousand  three  hundred  and 
thirty  &  00/100  dollars  ($10,330)  and  that  said  sum  shall  be  paid 
in  installments  as  follows: 

"In  sums  of  not  less  than  one  thousand  &  00/100  dollars  ($1000) 
each  and  no  payment  to  be  in  a  greater  amount  than  70%  of  the 
value  of  the  work  and  materials  furnished  after  the  last  preceding 
payment  except  that  the  final  payment  shall  be  for  the  balance  due 
on  this  contract  and  shall  be  made  upon  the  completion  and  accept- 
ance of  the  work  and  upon  satisfactory  evidence  that  all  claims 
against  the  building  have  been  paid. 

"6. — It  is  also  agreed  that  (interlined  with  the  pen  'the*)  con- 
tractor is  to  furnish  iron  work  on  this  job  to  the  extent  of  four 
hundred  &  00/100  dollars  (in  margin  with  pen  'only')  and  that  any 
iron  work  in  excess  of  this  amount  that  may  be  required  according 
to  the  plans  and  specifications  shall  be  paid  for  by  the  owners  as 
an   extra. 

"7. — It  is  also  understood  and  agreed  that  no  payments  or  cer- 
tificates of  payment  given  on  account  of  this  work  shall  be  con- 
clusive evidence  of  the  acceptance  by  the  owners  of  defective  work 
or  materials. 

"8. — It  shall  be  the  duty  of  the  contractor  to  maintain  full  in- 
surance against  loss  by  fire,  in  his  own  name  and  in  the  name  of 
the  owners  and  the  premiums  for  said  insurance  shall  be  borne 
equally  by  the  parties  hereto. 

"9. — It  is  further  agreed  between  the  parties  hereto  that  the 
said  Contractor,  (Ed  Butter)  shall  have  and  hold  a  mechanics  lien 
upon  said  premises  to  secure  the  payment  of  the  sums  of  money 
which  may  be  due  him  under  this  contract." 

There  was  a  jury  trial  resulting  in  favor  of  the  plaintiff  and 
the  defendants  have  appealed. 

Opinion. — We  sustain  the  8th  and  9th  assignments  of  error  which 
complain  of  the  action  of  the  trial  court  in  holding  that  the  decision 
of  the  architect  was  binding  upon  the  defendants,  and  that  his 
certificate  and  evidence  to  the  effect  that  the  building  had  been  con- 
structed and  completed  to  his  satisfaction  cut  the  defendants  off 
from  any  right  they  might  otherwise  have  had  to  show  that  the 
plaintiff  had  not  complied  with  the  contract.  Boettler  v.  Tendick, 
73  Texas,  488,  and  the  other  cases  cited  by  appellee's  counsel  in 
support  of  the  ruling  of  the  trial  court,  differ  in  some  essential 
particulars  from  this  case.  In  Boettler  v.  Tendick,  it  was  ex- 
pressly stated  in  the  contract  that  all  decisions  of  the  architect 
were  to  be  conclusive  upon  the  parties.  In  some  of  the  others  the 
contract  stated  that  the  final  payment  was  to  be  made  upon  the 
approval  of  the  work  by  the  architect,  thereby  indicating  that  it 
was  the  intention  of  the  parties  to  make  the  architect  the  sole  judge 
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as  to  whether  the  contractor  had  fulfilled  his  obligation.  No  such 
stipulations  are  found  in  this  contract;  and  the  7th  section,  though 
not  free  from  ambiguity,  contains  language  tending  to  show  that 
it  was  not   intended  to  constitute   the  architect  the   final   arbiter. 

We  are  unable  to  detennine  from  the  face  of  the  contract  what 
the  parties  meant  by  the  use  of  the  words  "certificates  of  payment" 
in  the  7th  section,  and  on  account  of  that  and  other  ambiguities  in 
the  contract,  we  think  the  court  should  not  have  made  the  ruling 
complained  of,  but  should  have  submitted  to  the  jury  the  question 
whether  or  not  it  was  the  intention  of  the  parties  to  make  the  archi- 
tect the  sole  judge  as  to  whether  the  building  had  been  constructed 
in  accordance  with  the  terms  of  the  contract. 

On  the  other  questions  presented  we  sustain  the  rulings  of*  the 
trial  court. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Galveston,   Harrisbubg   &   San   Antonio   Railway   Company   v. 

J.  N.  Wafer. 

Decided  December  18,  1907. 

1. — HeKllgence — Operation  of  Switch  Engine — Issne  of  Fact. 

In  a  suit  by  an  employee  for  personal  injuries  caused  by  being  struck  by 
a  switch  engine  in  the  yards  of  a  railway  company,  evidence  considered,  and 
held  that  it  was  a  question  of  fact  which  the  court  properly  submitted  to  the 
jury,  whether  or  not  the  failure  of  the  defendant  company  to  have  a  switchman 
or  other  employee  on  the  footboard  of  the  backing  engine  at  the  time  it  struck 
and  injured  the  plaintiff,  was  negligence.  The  question  of  negligence  did  not 
depend  upon  the  existence  of  a  rule  upon  the  subject,  but  upon  the  exigencies 
of  the  situation. 

2. — Charge — Uisnsing  Terms  "Plaintiff"  and  "Defendant*' — ^Harmless  Error. 

Charge  in  which  the  terms  "plaintiff"  and  "defendant"  were  misused  or 
transposed  considered,  and  held  harmless  in  view  of  other  portions  of  the 
charge. 

8. — Charge — Negligence — Accident. 

In  a  suit  for  personal  injuries,  the  court  having  charged  the  jury  to  find 
against  the  defendant  only  in  the  event  they  found  that  it  was  negligent  and  its 
negligence  was  the  proximate  cause  of  the  injury,  it  was  not  error  to  refuse  a 
special  instruction  to  the  effect  that  negligence  could  not  be  presumed  from 
the  mere  happening  of  the  accident. 

4. — Jnry — Kajority  of  Witnesies. 

A  jury  is  not  bound  to  render  a  verdict  according  to  the  testimony  of  a 
majority  of  the  witnesses. 

Appeal  from  the  District  Court  of  El  Paso  County.     Tried  below 
before  Hon.  J.  M.   Goggin. 

Baker,  Botts,  Parker  &  Garwood  and  Beall  &  Kemp,  for  appellant. 
— The  charge  was  erroneous  under  the  evidence  in  this  case^  because 
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said  charge  authorized  the  jury  to  predicate  a  finding  of  negligence 
on  the  part  of  the  defendant  upon  the  mere  failure  to  place  a  switch- 
man or  other  employe  on  the  tender  of  the  switch  engine  while 
operating  in  the  company^s  yard,  to  warn  plaint ifiE  of  the  approach 
of  the  engine  while  standing  on  the  track,  in  the  absence  of  any 
rule  requiring  it  to  be  done.  Sites  v.  Knott,.  96  S.  W.  Eep.,  207 ; 
Merchants  &  Planters  Oil  Co.  v.  Bums,  96  Texas,  573;  Aerkfetz 
V.  Humphreys,  Rec,  145  U.  S.,  418  (s.  c.  36  L.  C.  P.  Co.,  758)  ; 
Elliott  V.  C,  M.  &  St.  P.  Ry.  Co.,  150  U.  S.,  245  (s.  c.  L.  C.  P. 
Co.,  37,  p.  1068). 

If  negligence  by  any  means  could  be  imputed  to  the  defendant, 
surely  the  plaintiff,  by  his  negligent  inattention  in  stepping  on  the 
track-  in  front  of  the  moving  engine,  or  in  standing  upon  the  ties 
for  four  or  five  minutes,  and  until  knocked  down  by  the  engine, 
with  the  bell  ringing,  and  moving  at  a  speed  of  four  miles  per 
hour,  contributed  directly  to  his  injury.  Galveston,  H.  &  S.  A. 
Ry.  V.  Bracken,  59  Texas,  72;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ryon, 
80  Texas,  61;  International  &  G.  N.  Ry.  v.  Edwards,  100  Texas,  22; 
Gulf,  C.  &  S.  F.  Ry.  v.  Miller,  70  S.  W.  Rep.,  26;  Gulf,  C.  &  S. 
P.  Ry.  V.  Wilson,  59  S.  W.  Rep.,  690;  International  &  G.  N.  Ry. 
v.  Ploeger,  96  S.  W.  Rep.,  57;  Aerkfetz  v.  Humphreys,  Receivers, 
145  U.  S.,  418  (s.  c,  36  L.  C.  P.  Co.,  758) ;  Elliott  v.  C,  M.  &  St 
P.  Ry.  Co.,  150  U.  S.,  245  (s.  c,  37  L.  C.  P.  Co.,  1070) ;  Loring 
v.  K.  C.  Ry.  Co.,  31  S.  W.  Rep.,  6. 

The  charge  is  erroneous  in  this:  Because  it  submitted  the  issue 
as  to  whether  or  not'  the  defendant  was  guilty  of  contributory  neg- 
ligence, instead  of  the  plaintiff,  and  was  calculated  to  mislead  and 
confuse  the  jury.     Gulf,  C.  &  S.  F.  Ry.  v.  Johnson,  91  Texas,  572. 

The  court  erred  in  refusing  the  following  charge,  requested  by  the 
defendant:  *'You  are  charged  that  negligence  can  not  be  presumed 
from  the  mere  happening  of  the  accident,  if  accident  it  was.  There- 
fore, if  you  find  that  plaintiff  was  injured  as  the  result  of  an  acci- 
dent (not  caused  by  the  negligence  of  the  defendant,  as  charged  by 
plaintiff,  you  will  find  for  the  defendant."  Trinity  Co.  Lumber  Co. 
V.  Denham,  85  Texas,  60. 

The  act  of  the  plaintiff  in  stepping  upon  the  track  in  the  manner 
and  under  the  circumstances  shown  was  negligence  per  se.  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Kutac,  72  Texas,  651;  International  & 
G.  N.  Ry.  V.  Graves,  59  Texas,  331;  Galveston,  H.  &  S.  A.  Ry.  v. 
Bracken,  59  Texas,  71;  International  &  G.  N.  Ry.  v.  De  Olios,  8 
Texas  Ct.  Rep.,  211. 

Patterson  &  Wallace,  for  appellee. — Under  the  pleading  and  evi- 
dence the  court  was  fully  authorized  to  predicate  a  finding  of  neg- 
ligence on  the  failure  of  the  defendant  to  maintain  a  switchman, 
or  other  employe,  on  the  front  end  of  the  tender,,  to  keep  a  lookout 
and  to  warn  plaintiff  and  other  employes  of  the  approach  of  said 
engine  on  said  dead  engine  track,  and  it  was  not  error  on  the 
part  of  the  court  to  authorize  the  jury  to  consider  such  allegation 
of  negligence  as  one  of  the  grounds  of  recovery.  Galveston,  H.  & 
8.  A.  Ry.  Co.  V.  Collins,  24  Texas  Civ.  App.,  144;    Galveston,  H. 
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&  S.  A.  Ry.  Co.  V.  Karrer,  70  S.  W.  Rep.,  328;  Houston  &  T.  C. 
Ry.  Co.  V.  Turner,  92  S.  W.  Rep.,  1074;  Houston  &  T.  C.  Ry.  Co. 
V.  Turner,  99  Texas,  647;  St.  Louis  Ry.  Co.  v.  Jacobson,  66  S.  W. 
Rep.,   1113. 

JAMES,  Chief  Justice. — The  action  was  by  Wafer,  who  al- 
leged that  he  was  an  employe  of  defendant  and  while  performing 
his  duties  in  defendant's  yards,  inspecting  a  gauge  and  oil  pump 
located  on  what  is  known  as  the  "dead  engine  track,"  and  while 
standing  on  or  near  said  track  with  his  back  in  a  westerly  or 
southwesterly  direction,  and  while  his  attention  was  engrossed  in 
watching  said  pump,  a  switch  engine  of  defendant  was  operated 
eastward  on  said  track  at  an  unlawful  and  dangerous  speed,  and 
without  any  notice  or  warning  struck  plaintiff  and  seriously  and 
permanently  injured  him. 

The  grounds  of  negligence  alleged  were  that  the  engineer  saw 
plaintiff  in  his  dangerous  position,  or  should  have  known  it,  and 
failed  to  slow  down  or  stop  the  engine,  but  negligently  ran  upon 
plaintiff;  and  also  that  defendant  negligently  failed  to  have  a 
switchman  or  other  employe  on  the  footboard  of  the  tender  to  keep 
a  lookout  and  warn  persons,  who  might  be  upon  the  track,  of  the 
approach  of  the   engine. 

The  answer  was  general  denial,  that  plaintiff's  injuries  were 
caused  by  risks  and  dangers  incident  to  his  employment,  and  by 
his  contributory  negligence. 

The  first  assignment  complains  of  the  seventh  paragraph  of  the 
charge  which  submitted  the  issue  that  if  plaintiff,  an  employe  en- 
gaged in  the  performance  of  his  duties,  stood  upon  or  in  close 
proximity  to  the  track  and  was  struck,  and  that  if  defendant  should 
have  had  some  one  on  the  footboard  of  the  tender  to  keep  a  lookout 
ahead  and  to  warn  persons  upon  or  in  dangerous  proximity  to  the 
track,  and  that  such  failure  was  negligence,  and  such  negligence 
the  proximate  cause  of  plaintiff  being  struck,  and  that  plaintiff 
himself  was  not  guilty  of  negligence  contributing  to  cause  his  in- 
jury, to  find  for  plaintiff. 

There  are  two  points  directed  against  this  charge,  neither  of 
which  is  well  founded.  One  is  that  there  was  no  evidence  warrant- 
ing the  submission  of  the  issue,  and  the  other  is  that  the  court 
should  not  have  submitted  such  issue  in  the  absence  of  any  rule 
requiring  a  switchman  or  other  employe  to  be  stationed  on  the  foot- 
board of  the  tender  for  such  purpose. 

It  was  testified  to  by  the  witness  Borcherding,  general  foreman 
of  the  car  department,  that  he  knew  a  switchman  was  generally 
on  the  footboards  in  switching  in  the  yards;  and  that  he  thought  it 
was  necessary  for  men  to  be  on  the  footboards  the  way  the  engine 
is  going,  that  he  had  often  seen  them  there.  He  did  not  testify 
to  the  existence  of  a  rule  to  that  effect,  as  is  asserted  by  appellee, 
but  said  "I  think  there  is.     I  do  not  know." 

The  evidence  was  that  this  dead  engine  track  was  not  a  regular 
switch  track,  and  was  as  a  rule  used  only  for  the  purpose  of  con- 
veying engines  to  and  from  the  roundhouse.     Plaintiff's  duties  called 
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him  to  this  place  and  he  had  been  watching  the  gauge  of  the  oil 
pump  through  a  little  hole  in  the  roundhouse  fence.  The  pump 
did  not  seem  to  be  working  and  plaintiff  stepped  upon  the  track  and 
from  there  was  watching  the  gauge  over  the  fence  when  he  was 
struck.  He  testified  that  he  stood  there  three  to  five  minutes,  or 
something  like  that,  looking  over  at  a  car  to  see  if  it  was  taking 
up  oil.  In  doing  this  he  was  looking  east  and  the  engine  came 
from  the  west.  There  was  testimony  showing  that  no  warning  was 
given  of  the  approach  of  the  engine,  and  no  one  was  stationed  on 
the  footboard.  Plaintiff  testified  that  as  a  rule  this  track  was  not 
used  for  switching,  but  for  carrying  engines  in  and  out  of  the 
roundhouse,  and  when  they  had  any  switching  or  bringing  in  of 
cars  to  do,  some  of  the  crew  generally  came  and  told  him  that  they 
were  coming  in,  that  this  was  the  regular  practice.  That  no  one 
told  him  about  this  engine  coming,  and  the  first  he  knew  about  it 
being  upon  the  track  was  when  it  hit  him.  At  that  time  there 
was  hammering  going  on  and  engines  in  the  vicinity  were  making 
noises  that  prevented  him  from  hearing  it  approach.  The  place  of 
the  accident  was  ten  or  fifteen  feet  from  the  crossing  of  a  public 
street.  The  engineer,  Gaddis,  testified  that  there  was  no  person 
on  the  footboard  of  the  tender  that  he  saw,  and  that  when  he 
discovered  plaintiff  the  latter  was  looking  in  the  opposite  direction. 
Borcherding,  who  was  the  first  man  to  reach  plaintiff,  testified  that 
he  saw  no  one  on  the  footboard.  The  testimony  of  these  witnesses, 
who  testified  in  person,  may  have  impressed  the  jury  as  evasive  on 
the  subject,  and  from  what  they  stated  or  admitted,  it  seems  to  us 
that  it  was  admissible  for  the  jury,  to  conclude  that  no  switchman 
was  there.  Borcherding  testified  that  his  attention  was  on  Mr. 
Wafer,  and  that  if  there  had  been  a  switchman  on  the  footboard 
he  would  have  been  right  near  Wafer. 

We  conclude  that  the  question  of  negligence  of  defendant  did  not 
depend  on  the  existence  of  any  positive  rule  requiring  persons  to 
be  on  the  footboards.  Whether  or  not  such  a  precaution  was  de- 
manded by  the  dictates  of  ordinary  care,  depended  not  upon  a  rule 
entirely,  but  fundamentally  upon  the  exigencies  of  the  situation. 
Here  was  a  track  used  only  occasionally  and  in  a  limited  way  by 
engines  or  cars  in  the  yards  of  defendant,"  where  the  track  might 
be  used  at  any  time  by  some  employe  in  performing  a  duty,  as  it 
appears  this  plaintiff  was  doing  at  the  time;  the  employe  not  sus- 
pecting, and  having  reason,  from  the  ordinary  practice  in  such 
matters,  not  to  expect,  that  an  engine  would  attempt  to  back  over 
it  without  notice  of  its  approach,  and  it  can  not  be  said,  as  a  matter 
of  law,  that  ordinary  prudence  would  not  require,  under  such  con- 
ditions, the  precaution  of  stationing  some  person  on  the  footboard. 
The  case  is  not  that  of  a  trespasser  occupying  a  track,  but  of  an 
employe  occupying  it  in  the  performance  of  his  work.  We  think 
the  charge  complained  of  was  not  erroneous.  The  testimony  of 
plaintiff,  if  accepted  by  the  jury  as  the  true  version  of  the  trans- 
action, as  it  doubtless  was,  would  acquit  him  of  contributory  negli- 
gence.    They  had  the  right  to  disbelieve  the  contrary  testimony. 

The    second    and    third    assignments    complain    of    the    following 
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portion  of  the  charge:  "And  by  contributory  negligence  is  meant 
some  negligent  act  or  omission  on  the  part  of  the  defendant  which, 
concurring  or  co-operating  with  some  negligent  act  or  omission  on 
the  part  of  plaintiff,  is  the  proximate  cause  of  the  injury  com- 
plained of.^*  Also  the  following:  "In  determining  whether  or  not 
plaintiff  was  guilty  of  negligence,  or  whether  or  not  defendant  was 
guilty  of  contributory  negligence,  you  may  look  to  all  the  sur- 
rounding facts  and  circumstances  in  evidence  before  you,  bearing 
upon   these   issues.^^ 

The  part  of  the  court's  charge  which  explained  and  submitted 
the  issues  the  jury  were  to  decide,  and  for  or  against  whom  to  find 
according  to  their  determination  of  such  issues,  was  so  plain  and 
unmistakable  that  the  jury  could  not  have  been  misled  or  confused 
by  the  inadvertent  misplacing  of  the  words  "plaintiff"  and  "de- 
fendant"  in   the   portions   of  the   charge   which   are   complained   of. 

The  fourth  and  fifth  complain  of  refused  charges  which  were  as 
follows : 

1st.  "You  are  charged  that  negligence  can  not  be  presumed  from 
the  mere  happening  of  the  accident,  if  accident  it  was.  Therefore 
if  you  find  that  plaintiff  was  injured  as  the  result  of  an  accident, 
not  caused  by  the  negligence  of  the  defendant  as  charged  by  plain- 
tiff, you  will  find  for  the  defendant.'^  This  charge  we  think  would 
have  been  improper.  The  court  plainly  allowed  the  jury  to  find 
against  defendant  only  if  it  had  been  negligent  and  its  negligence 
proximately  caused  the  injury.  We  do  not  comprehend  how  the 
court  could  make  the  matter  plainer  to  men  of  ordinary  intelligence, 
by  charging  in  addition  that  an  event  brought  about  by  negligence 
is  different  from  a  mere  accident.  It  seems  to  us  that  what  the 
proposed  charge  states  about  accident  was  more  in  the  nature  of 
argument  than  useful  explanation. 

2d.  "If  you  believe  from  the  evidence  that  both  the  engineer 
and  the  plaintiff  were  guilty  of  negligence,  proximately  causing  or 
contributing  to  plaintiff's  injury,  tlien  plaintiff  can  not  recover." 
We  do  not  see  how  this  form  of  expression  would  have  been  more 
serviceable  to  defendant's  purposes  than  the  charge  that  the  court 
gave,  to  find  for  defendant  if  plaintiff  was  guilty   of  negligence. 

We  overrule  the  sixth  assignment.  Tlie  supplemental  instruction 
was  not  calculated  to  have  the  effect  claimed  for  it. 

The  seventh  is  also  overruled.  The  testimony  was  amply  suffi- 
cient to  support  the  finding  that  there  was  no  switchman  on  the 
rear  end  of  the  tender. 

The  eighth  is  also  overruled.  It  was  for  the  jury  to  say  whether 
or  not,  under  the  circumstances  developed  in  plaintiff's  testimony, 
he  was  guilty  of  negligence  in  standing  where  he  did  from  three 
to   five  minutes. 

The  ninth  is  that  the  court  erred  in  refusing  a  new  trial  for  the 
reason  that  the  evidence  shows  that  the  engineer  saw  plaintiff  when 
the  latter  was  far  enough  from  the  track  to  be  out  of  danger,  but 
that  when  the  engine  approached  to  within  six  or  eight  feet  of  him, 
he  suddenly  stepped  on  the  track  and  the  engineer  used  every  means 
in  his  power  to  prevent  said  injury,  and  these  facts  were  established 
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by  the  testimony  of  the  engineer  and  the  witness  Borcherding,  and 
the  jury  were  not  warranted  in  disregarding  their  testimony,  they 
being  unimpeached.  It  seems  useless  to  discuss  this^  as  it  assumes 
that  the  jury  had  no  right  to  believe  plaintiff. 

The  verdict  and  judgment  entered  thereon  was  for  $4500.  After- 
wards, when  the  motion  for  new  trial  came  on  to  be  heard,  and  the 
court  announced  that  it  would  grant  the  motion  unless  plaintiff 
would  remit  $1700,  plaintiff  entered  a  remittitur  reducing  the  sum 
to  $2800,  which  the  court  approved  and  then  overruled  the  motion. 
We  find  that  this  amount  was  not  excessive,  and  overrule  the  re- 
maining assignments. 

Affirmed. 

Writ  of  error  refused. 


Maby   E.   Thompson  et  al.   v.   Galveston,   Habrisburo  &   San 

Antonio    Railway    Company. 

Decided  December  18,  1907. 

1. — ^Railroads — ^Derailment — ^Issne  of  Fact — Charge. 

The  mother,  wife  and  children  of  a  locomotive  engineer  sued  a  railroad 
company  for  the  death  of  the  engineer  caused  by  the  derailment  of  his  loco- 
motive; the  plaintiffs  charged  negligence  in  the  failure  to  properly  inspect  the 
track;  the  defendant  alleged  that  the  derailment  was  caused  by  trespassers 
tampering  with  the  track;  the  court  charged  the  jury,  in  substance,  that  if 
they  believed  that  the  derailment  was  caused  by  trespassers  drawing  the  spikes 
that  held  the  rails  in  place,  etc.,  to  render  a  verdict  for  the  defendant.  Held 
that  the  charge  took  from  the  jury  the  issue  of  negligence  on  the  part  of  the 
company  in  the  proper  inspection  of  its  track,  and  was  therefore  reversible 
error.  It  is  the  duty  of  railroads  to  use  ordinary  care  to  guard  against  the 
acts  of  trespassers  as  well  as  other  agencies  affecting  its  track. 

2. — Charge — ^Positive  Error — ^Practice. 

Where  the  charge  of  the  court  contains  positive  error,  the  party  against 
whom  the  error  is  committed  is  not  required  to  ask  a  special  charge  curing  the 
vice. 

3. — Bailroads — ^Derailment — ^Pleading. 

In  a  suit  against  a  railroad  company  for  the  death  of  an  engineer,  plead- 
ing considered,  and  held  sufficient  to  raise  the  issue  of  negligence  on  the  part 
of  the  defendant  in  the  failure  to  properly  inspect  the  track,  although  the 
rails  may  have  been  intentionally  displaced  by  evil-minded  persons  not  con- 
nected with  the  defendant. 

4. — Ordinary  Care — ^Dependent  on  Circumstances. 

Ordinary  care  will  require  the  exercise  of  a  very  high  degree  of  diligence 
under  certain  facts  and  circumstances,  and  what  might  be  ordinary  care  under 
one  set  of  circumstances  might  be  culpable  negligence  under  another  com- 
bination of  circumstances.  The  care  to  be  exercis^  is  proportionate  to  and 
measured  by  the  necessities  and  exigencies  of  the  time,  place,  occupation  and 
situation.    Facts  considered  and  held  to  illustrate  the  rule. 

5. — Charge — ^Ahstract  Propositions. 

The  court  in  its  charge  should  give  to  the  jury  the  law  applicable  to  the 
facts  in  evidence.  The  giving  of  abstract  propositions  of  law  is  not  to  be  com- 
mended, and  at  times  may  be  positive  error. 

6. — tissue — ^Irrelevant  Testimony. 

There  being  no  issue  as  to  the  competency  or  incompetency  of  an  employee^ 
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the  opinion  of  a  witness  on  that  subject  was,  at  least,  irrelevant  and  properly 
excluded. 

7. — ^Derailment — Condition  of  Track — Testimony. 

In  a  suit  for  damages  caused  by  a  wreck  alleged  to  have  been  caused  by 
a  dangerous  condition  of  the  track,  a  witness  not  an  expert  ma^  testify  as 
to  the  curvature  of  the  track,  the  condition  of  the  rails,  spikes,  ties,  etc.,  but 
should  not  be  allowed  to  testify  that  in  his  opinion  the  track  was  dangerous. 

8. — ^Evidence — Photographs. 

To  render  photographs  of  a  locality  admissible  in  evidence  it  is  only  nec- 
essary that  any  witness  who  knows  the  fact  should  testify  that  it  truly  repre- 
sents the  scene. 

9. — ^Appeal — ^Practice. 

An  appellate  court  will  not  go  outside  the  record  to  consider  and  decide 
questions  which  might  possibly  arise  on  another  trial  of  the  case. 

Appeal  from  the  District  Court  of  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

Perry  J.  Lewis  and  H,  C.  Carter,  for  appellants. — Even  if  tres- 
passers did  create  the  defect,  the  evidence  in  the  case  authorized 
the  jury  to  find  that  the  defendant  had  not  exercised  proper  care  in 
discovering  the  defect,  and  it  was,  therefore,  clearly  erroneous  for 
the  court  to  direct  a  verdict  for  the  defendant  upon  a  finding  tliat 
trespassers  interfered  with  the  track  and  caused  the  wreck,  regard- 
less of  whether  or  not  the  defendant  had  exercised  proper  care  to 
discover  the  defect.  Houston  &  T.  C.  By.  v.  Gaither,  43  S.  W. 
Bep.,  266;  International  &  G.  N.  Ry.  v.  Johnson,  55  S.  W.  Rep., 
772;  Texas  Mexican  Ry.  v.  Mendez,  78  S.  W.  Rep.,  27;  Marcom  v. 
Raleigh  &  Airline  Ry.,  35  S.  E.  Rep.,  423;  Hardin  v.  Ft.  Worth  & 
D.  C.  Ry.,  18  Texas  Ct.  Rep.,  272;  San  Antonio  Traction  v.  Kumpf, 
18  Texas  Ct.  Rep.,  423;  Texas  Cent.  Ry.  v.  Waldie,  18  Texas  Ct. 
Rep.,  60;  1  Labatt,  Mas.  &  Ser.,  pp.   279-282,  338-39. 

The  special  charge,  given  at  the  request  of  the  defendant,  in- 
structed the  jury  that  the  defendant  was  not  bound  to  supply  its 
employes  with  "a  perfectly  safe  track  ;'^  this  was  an  incorrect  state- 
ment of  the  law,  was  upon  the  weight  of  evidence,  misleading  and 
prejudicial  to  the  plaintiffs.  Gulf,  C.  &  S.  F.  Ry.  v.  Smith,  87 
Texas,  348;  International  &  G.  N.  Ry.  v.  Johnson,  65  S.  W.  Rep., 
772;  Railway  v.  Patton,  82  Fed.  Rep.,  983;  Galveston  City  Ry.  v. 
Hewitt,  67  Texas,  478;  Meadow  v.  Truesdell,  56  S.  W.  Rep.,  932; 
Gulf,  C.  &  S.  F.  Ry.  v.  Hodges,  76  Texas,  93;  Houston  &  T.  C. 
Ry.  V.  Boozer,  70  Texas,  530;  Galveston,  H.  &  S.  A.  Ry.  v.  Gonnley, 
91  Texas,  393;  Citizens  Tel.  Co.  v.  Thomas,  17  Texas  Ct.  Rep., 
532;  1  Labatt,  Mas.  &  Ser.,  p.  172,  note  7;  St.  Louis  S.  W.  Ry.  v. 
Ball,  66  S.  W.  Bep.,  879;  Meadows  v.  Truesdell,  56  S.  W.  Rep., 
932;  Hays  v.  Gainesville  St.  Ry.,  70  Texas,  608;  Gulf,  C.  &  S.  F. 
Ry.  V.  Harriett,  80  Texas,  81;  Lumsden  v.  Chicago  &  R.  I.  Ry.,  67 
S.  W.  Rep.,  168;  Southern  Kansas  Railway  Co.  v.  Sage,  98  Texas, 
438. 

The  court  erred  in  refusing  to  allow  the  witness,  Shackelford,  to 
testify  "that  at  the  time  Calk  was  placed  in  charge  of  the  section 
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that  includes  Baxter's  Curve,  that  the  witness  then  informed  de- 
fendant's roadmaster,  Ellison,  that  Calk  did  not  have  experience 
enough  to  keep  up  Baxter's  Curve."  Galveston,  H.  &  S.  A.  Ry. 
Co.  V.  Parrish,  43  S.  W.  Eep.,  536;  Missouri  P.  Ry.  Co.  v.  Christ- 
man,  65  Texas,  369;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Wilson,  3  Texas 
Civ.  App.,  585. 

The  court  erred  in  striking  out  the  testimony  of  the  witness 
Beyes  to  the  effect  that  Baxter's  Curve,  where  the  wreck  occurred, 
*Vas  a  very  dangerous  curve.*'  San  Antonio  &  A.  P.  By.  Co.  v. 
Parr,  26  S.  W.  Bep.,  861 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Brooking, 
51  S.  W.  Bep.,  537;  Ft.  Worth  &  D.  C.  By.  Co.  v.  Wilson,  3  Texas 
Civ.  App.,  585;  Alabama  M.  By.  v.  Jones,  21   So.  Bep.,  507. 

The  photographs  were  admissible  because  they  showed  the  track, 
curve  and  its  location  and  the  situation  of  the  mail  car  and  the 
engine  down  in  the  canyon,  and  illustrated  the  curve  with  a  pas- 
senger train  rounding  it,  and  it  was  error  to  exclude  them.  Archar 
V.  N.  Y.,  N.  H.  &  H.  By.,  13  N.  E.  Bep.,  318;  Southern  Pacific 
Co.  V.  Huntsman,  118  Fed.  Bep.,  412;  Taylor  B.  &  H.  By.  Co.  v. 
Warner,  88  Texas,  647;  Wimber  v.  Iowa  Cent.  By.,  87  N.  W.  Eep., 
505. 

Baker,  Botts,  Parker  &  Garwood,  Newion  &  Ward  and  Teagarden 
d  Teagarden,  for  appellee. — If  it  be  true  that  the  charge  and  the 
special  charges  are,  upon  the  whole,  susceptible  of  the  construction 
insisted  upon,  and  the  pleadings  raise  that  issue,  still  it  was  not 
erroneous,  in  that  there  was  not  time  after  the  track  was  tampered 
with  for  the  defendant,  by  the  exercise  of  ordinary  care,  to  have 
discovered  the  crime  and  prevented  the  wreck,  as  appellants  contend, 
and  there  was,  in  fact,  no  negligence  in  this  respect,  as  matter  of 
law.  Galveston,  H.  &  S.  A.  By.  v.  Faber,  77  Texas,  153;  Joske 
V.  Irvine,  91  Texas,  583;  International  &  G.  N.  By.  v.  Hall,  12 
Texas  Civ.  App.,  17;  Houston  &  T.  C.  By.  v.  Gilmore,  62  Texas, 
391 ;  Galveston,  H.  &  S.  A.  By.  v.  Delahunty,  53  Texas,  207 ;  Turner 
v.  Ft.  Worth  &  D.  C.  By.,  30  S.  W.  Bep.,  253;  Missouri  Pac.  By. 
V.  Platzer,  73  Texas,  124;  Denham  v.  Trinity  County  Lumber  Co., 
73  Texas,  82. 

The  acts  of  the  wreckers  could  not  have  been  anticipated,  and 
a  failure  to  use  extra  precautions  to  discover  this  was  not  negligence. 
Deyo  V.  New  York  Cent.  By.  Co.,  34  N.  Y.,  9;  Fredricks  v.  North- 
ern Cent.  By.,  157  Pa.,  103;  22  L.  B.  A.,  306;  East  Tennessee, 
V.  &  G.   By.   V.   Kane   (Ga.    Sup.   Ct.,   1893),   22  L.   B.   A.,   315. 

Where  specific  acts  of  negligence  are  relied  upon,  the  charge  must 
be  confined  to  them.  Special  attention  is  invited  to  the  case  of 
Bost  V.  By.,  76  Texas,  173;  Sanches  v.  S.  A.- &  A.  P.  By.,  88  Texas, 
119;  International  &  G.  N.  By.  v.  Eason,  35   S.  W.  Bep.,  209. 

Plaintiff  made  no  request  that  the  court  submit  to  the  jury  the 
issue  as  to  whether  or  not  defendant  was  negligent  in  failing  to 
discover  the  act  of  the  wreckers  after  this  was  done,  if  in  fact  they 
did  it.  Gulf,  C.  &  S.  F.  By.  v.  Hill,  95  Texas,  629;  Sabine  & 
East  Texas  By.  v.  Wood,  69  Texas,  679;  Texas  &  Pac.  By.  v.  Brown, 
78  Texas,  402. 
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The  court  did  not  commit  error  in  giving  defendant's  special 
charge,  and  this  is  demonstrated  to  a  mathematical  certainty  by 
the  verdict  of  the  jury,  and  is  settled  by  the  undisputed  facts.  This 
was  not  error,  because: 

(1)  Under  the  charge  and  the  facts  the  jury  necessarily  found 
that  the  wreck  was  due  to  the  acts  of  trespassers: 

(2)  The  undisputed  facts  show  that  the  rules  required  the 
speed  of  trains  reduced  to  twelve  miles  an  hour  in  passing  that  curve; 

(3)  The  undisputed  proof  shows  that  this  rule  was  complied 
with  by  deceased,  and  appellants  so  contended  in  their  pleadings; 
and  they  made  proof  of  it  without  doubt.  In  fact,  every  witness, 
on  both  sides,  testified  that  the  train  was  moved  slowly  and  cau- 
tiously, and  that  the  speed  could  not  have  exceeded  the  limit  fixed 
by  the  rule.  The  jury  could,  therefore,  not  have  been  misled  by 
this  charge,  if  we  were  to  concede  that  the  charge  was  not  proper, 
which  we  do  not  do.  It  was  the  duty  of  deceased  to  observe  this 
rule  governing  the  speed  of  the  train,  and  on  tliis  point  the  charge 
was  correct.  Gulf,  W.  T.  &  Pac.  By.  v.  Ryan,  69  Texas,  665,  and 
cases  cited;  San  Antonio  &  A.  P.  By.  v.  Wallace,  76  Texas,  638; 
Pilkinton  v.  Gulf,  C.  &  S.  F.  By.,  70  Texas,  226;  1  Labatt's  M.  & 
S.,  365,  365a,  367,  and  952  to  955. 

If  this  charge  was  erroneous  it  could  not  possibly  have  misled 
the  jury.  Such  a  verdict  was  the  necessary  result.  Bowles  v.  Brice, 
ee  Texas,  731;  Browning  v.  Pumphrey,  81  Texas,  168;  Texas  & 
Pac.  By.  V.  Magrill,  15  Texas  Civ.  App.,  357;  Galveston  v.  Morton, 
68  Texas,  415;  International  &  G.  N.  By.  v.  Hawes,  54  S.  W.  Bep., 
326. 

FLY,  Associate  Justice. — This  appeal  results  from  a  verdict 
and  judgment  for  appellee,  in  a  suit  instituted  by  appellants,  the 
mother,  wife  and  children  of  Charles  E.  Thompson,  to  recover  dam- 
ages resulting  from  his  death,  by  the  derailment  of  a  locomotive 
on  which  he  was  the  engineer,  in  the  service  of  appellee. 

It  was  alleged  in  the  petition,  among  other  things,  that  the  de- 
railment occurred  at  a  dangerous  curve  known  as  "Baxter's  Curve;" 
that  the  curve  was  sharp  and  abrupt;  that  it  was  compound  and 
reverse,  which  rendered  it  extremely  dangerous  for  trains;  that  the 
tract  was  not  properly  aligned  and  had  spread;  that  the  rails  were 
too  small  for  the  heavy  trains  and  locomotives  that  ran  around 
the  curve,  and  the  rails  and  spikes  were  old,  defective  and  rotten 
and  that  no  guard  rails  had  been  provided.  In  addition,  it  was 
alleged:  "That  the  track,  where  the  derailment  took  place,  was 
known  to  the  defendant  to  be  in  a  defective  and  dangerous  condi- 
tion, as  aforesaid,  many  wrecks  having  heretofore  occurred  at  this 
same  point,  and,  notwithstanding  it  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known  this,  the  defendant  nes;ligently  failed 
to  provide  for  a  proper  inspection  and  repair  of  said  curve,  track 
and  road  bed,  but  negligently  permitted  the  same  to  be  and  remain 
in  the  condition  aforesaid,  in  violation  of  its  duty.  That  by  reason 
of  the  dangerous  conditions  which  existed  at  said  curve,  as  afore- 
said,  it  was  the   defendant's   duty   to   provide   track   walkers   and   a 
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sufficient  number  of  competent  employes  to  watch  and  repair  the 
track,  curve  and  road  bed  at  tlie  point  where  said  wreck  took  place, 
but,  notwithstanding  such  duty,  the  defendant  negligently  failed  to 
provide  track  walkers  for  tiie  track  in  question  and  further  negli- 
gently failed  to  provide  a  sufficient  number  of  competent  men  to 
watch  and  repair  the  track,  curve  and  road  bed,  but,  on  the  contrary, 
the  number  of  which  defendant  furnished  for  the  purpose  of  watch- 
ing and  repairing  said  track  were  grossly  inadequate  for  the  dis- 
covery of  defects  and  danger  in  said  track,  and  the  men  that  were 
furnished  by  the  defendant  were  inexperienced  in  such  work  and 
wholly  incompetent.^' 

The  first  assignment  of  error  assails  the  action  of  the  court  in 
its  refusal  to  grant  the  motion  for  new  trial  because  the  undisputed 
evidence  showed  that  the  death  of  Charles  E.  Thompson  was  caused 
by  appellee's  negligence.  Without  discussing  the  facts,  which  would 
be  manifestly  improper  in  view  of  the  reversal  of  the  judgment 
which  herein  follows,  except  insofar  as  it  may  be  necessary  to 
elucidate  other  assignments,  we  deem  it  sufficient  to  say  that  the 
"undisputed  evidence,''  as  claimed  by  appellants,  did  not  show  the 
negligence  of  appellee,  but  every  material  point  was  sharply  con- 
tested and  the  case  was  peculiarly  one  to  be  determined  by  a  jury. 

It  was  not  denied  that  Charles  E.  Thompson,  while  operating  an 
engine  as  the  employe  of  appellee,  was  killed  at  "Baxter's  Curve," 
near  Del  Bio,  Texas,  by  the  derailment  of  his  engine,  and  that  the 
derailment  occurred  by  the  displacement  of  a  rail  on  said  curve,  the 
contention  of  appellants  being  that  the  rail  was  displaced  and  the 
derailment  caused  through  the  negligence  of  appellee,  the  contention 
of  appellee  being  that  the  rail  was  not  displaced  through  its  negli- 
gence, but  was  caused  by  trespassers  who  maliciously  "released  the 
spikes  and  plates  at  a  joint  of  the  rails  and  moved  a  rail  so  that  it 
would  and  did  derail  and  cause  the  accident."  In  connection  with 
its  contention  appellee  introduced  circumstances  pointing  to  the  con- 
clusion that  wreckers  displaced  the  rail,  and  to  meet  the  allegations 
of  negligence  as  to  inspection  of  its  roadbed  and  the  keeping  of 
competent  track  walkers  and  watchmen  at  the  dangerous  curve  where 
the  derailment  occurred,  introduced  evidence  that  a  train  had  passed 
over  the  curve  at  1  o'clock  p.  m,;  that  a  section  gang  had  passed 
over  it  at  about  5  o'clock  p.  m.,  and  the  accident  occurred  at  8 
o'clock  p.  m.  Under  this  state  of  case,  the  following  charge  was 
given  by  the  court,  which  is  made  the  subject  of  attack  in  tlie  second 
assignment  of  error:  "If  you  believe  from  the  evidence  that  some 
trespassers  released  the  spikes  and  plates  at  a  joint  of  the  rails  and 
moved  the  rails  so  that  it  would  and  did  derail  the  engine  of  which 
Charles  E.  Thompson  was  engineer,  then  in  this  event  you  must 
return  a  verdict  for  the  defendant." 

The  effect  of  that  instruction  was  to  withdraw  the  charge  of  im- 
proper inspection  and  failure  to  have  competent  track  walkers  from 
the  jury,  which  can  not  be  justified  unless  the  trial  court  was  au- 
thorized to  hold  that  the  passing  of  a  train  over  the  track  safely 
at  1  o'clock  and  of  a  hand  car  at  5  o'clock,  as  a  matter  of  law, 
constituted   a  complete   answer  to   and   refutation   of  the   allegations 
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as  to  inspection,  and  that  such  acts  removed  the  issue  as  to  proper 
inspection  from   the  jury. 

In  1853  a  statute  was  passed  in  this  State,  which  has  never  been 
altered  or  amended,  in  which  the  requisites  of  a  judge's  charge  to 
the  jury  are  set  out,  one  of  which  was,  and  is,  that  "he  shall  decide 
on  and  instruct  the  jury  as  to  the  law  arising  on  the  facts,  and  shall 
submit  all  controverted  questions  of  fact  solely  to  the  decision  of  the 
jury/'  and  that  statute  has  at  all  times,  since  its  passage,  and  es- 
pecially since  the  rendition  of  the  opinion  in  Texas  &  Pac.  Ry.  v. 
Murphy,  46  Texas,  356,  been  held  "mandatory  and  peremptory."  It 
is  true  that  when  there  is  no  contradictory  evidence  or  when  it  is 
so  clearly  defective  as  to  not  raise  an  issue  of  fact,  the  judge  would 
he  justified  in  withdrawing  the  matter  from  the  jury.  Such  cases, 
however,  under  the  Texas  system,  are  rare  and  such  action  should 
not  be  taken  without  the  most  thorough  and  earnest  scrutiny  of 
all  the  facts,  and  just  as  long  as  the  element  of  uncertainty  enters 
into  the  cause,  the  question  should  be  submitted  to  that  branch  of 
the  courts  to  whom  the  law  has  confided  the  exclusive  right  to 
weigh  the  evidence  and  pass  upon  the  credibility  of  witnesses. 

It  is  the  general  rule  that  the  existence  or  not  of  negligence  is 
a  question  of  fact  for  the  jury,  and  not  one  of  law  for  the  judge, 
and  it  is  only  in  those  cases  where  the  law  declares  the  doing  or  not 
doing  of  a  certain  thing  negligence,  that  it  is  a  matter  of  law  to  be 
so  declared  by  the  court.  San  Antonio  &  A.  P.  Ry.  v.  Long,  4 
Texas  Civ.  App.,  497;  Galveston,  H.  &  S.  A.  Ry.  v.  Briggs,  4  Texas 
Civ.  App.,  515;  Campbell  v.   Trimble,  75  Texas,  270. 

The  curve,  where  Charles  E.  Thompson  met  his  death,  was  shown 
by  appellant's  testimony  to  be  a  very  dangerous  one,  that  the  rails 
were  worn,  that  there  were  no  rail  braces,  that  tie  plates  were 
broken  and  that  it  was  difficult  to  keep  the  track  properly  aligned 
at  that  point.  There  had  been  other  accidents  on  the  curve.  When 
the  rails  became  displaced  was  not  shown.  It  may  have  occurred 
before  the  train  went  over  the  curve  at  1  o'clock  p.  m.,  or  it  may 
have  occurred  between  that  hour  and  the  time  of  the  accident.  There 
was  testimony  tending  to  support  the  theory  that  the  damage  to  the 
joint  on  the  track  may  have  occurred  before  the  train  or  hand  car 
passed  over  it,  and  even  if  there  had  not  been  it  could  not  be  as- 
sumed by  the  court  that  the  track  must  have  been  in  good  condition 
at  one  and  five  o'clock,  and  that  trespassers  had  tampered  with  the 
track  after  five  o'clock.  If  it  be  conceded  that  the  track  was 
properly  inspected  at  5  o'clock,  which  was  a  fact  to  be  determined 
by  the  jury,  still  the  court  had  no  right  to  assume  that  it  was  all 
that  was  required  in  order  to  protect  appellee  from  liability,  if 
wreckers  displaced  the  rail.  How  often  inspections  of  a  railroad 
track  must  be  made  depends  upon  its  location,  the  surrounding 
country,  the  character  of  population  and  other  circumstances,  and 
in  view  of  the  "diversified  facts  surrounding  each  case  the  sufficiency 
of  such  inspections  is  peculiarly  a  question  of  fact  for  a  jury.  This 
rule  would  not  be  changed  by  the  fact  that  the  defect  in  the  track 
was  caused  by  criminals,  because  the  same  duty  to  discover  the  de- 
Vol,  XLVIII.  Civil— 19. 
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feet  would  prevail  in  that  ease  as  in  case  of  defeet  from  any  other 
cause.  The  duty  to  exercise  at  least  ordinary  care  in  detecting  the 
defeet  in  the  track  devolved  upon  appellee  regardless  of  what  may 
have  caused  the  defect,  and  the  question  of  whether  appellee  exer- 
cised such  care  was  one  of  fact  for  a  jury. 

We  do  not  know  when  the  displacement  of  the  rail  that  derailed 
the  engine  took  place,  only  that  it  occurred  at  some  time  prior  to 
the  death  of  Charles  E.  Thompson,  and  it  was  not  for  the  trial 
judge  to  determine  that  the  inspection  and  watch  over  the  track 
was  sufficient  even  though  the  time  of  the  displacement  had  been 
shown,  unless  it  had  been  such  a  short  interval  between  the  dis- 
placement and  the  accident  as  to  preclude  the  idea  that  it  could 
have  been  discovered  by  appellee.  Even  if  the  displacement  of  the 
rail  took  place  after  five  o'clock,  still  it  was  a  question  of  fact  to 
be  determined  by  the  jury  as  to  whether  ordinary  care  had  been 
exercised  to  discover  the  defect.  In  a  similar  case  where  only  four 
or  five  hours  had  elapsed  between  the  time  when  an  obstruction  was 
placed  on  the  track,  and  the  time  of  the  accident,  the  Supreme 
Court  of  Illinois  held  that  the  question  as  to  whether  ordinary 
care  had  been  exercised  by  the  defendant  was  one  of  fact  for  a  jury. 
Chicago  &  N.  W.  Ry.  v.  Delaney,  48  N.  E.  Rep.,  476.  In  that  case 
an  instruction  was  asked  by  the  defendant  to  the  effect  that  if  the 
employes  had  cleaned  up  the  yard  in  which  the  obstruction  was 
found  on  the  day  of  the  accident,  and  had  left  all  the  tracks  free 
from  obstructions,  the  plaintiff  could  not  recover,  and  the  court  added 
"and  that  reasonable  care  did  not  require  of  defendant  any  further 
act  of  inspection  down  to  the  time  plaintiff  was  injured.*'  The 
Illinois  court  said:  "This  modification  was  proper,  and  no  error 
was  committed  in  making  it.  The  court  had,  in  numerous  instruc- 
tions asked  by  defendant,  explained  to  the  jury  the  relative  duties 
of  the  company  and  of  appellee,  its  employe,  as  fixed  by  law  in  the 
matters  in  controversy;  and  the  instruction  as  asked  would  have 
been  clearly  improper,  as  it  would  have  taken  from  the  jury  the 
question  whether  or  not,  under  all  of  the  evidence,  the  defendant 
was  not  guilty  of  negligence  in  not  inspecting  its  track  where  it 
was  obstructed  after  it  was  examined  in  the  morning,  and  before 
the  night  crew  entered  upon  its  duties.*' 

When  it  was  proved  that  Charles  E.  Thompson  was  killed  through 
a  derailment  of  his  engine,  by  reason  of  a  defect  in  the  track  of 
appellee's  railway,  appellants  had  made  out  a  prima  facie  case  of 
negligence  on  the  part  of  appellee,  and  the  burden  rested  on  it  to 
show  that  the  defect  in  the  track  had  been  caused  by  the  unlawful 
acts  of  trespassers,  and  that  it  had  not  been  negligent  in  failing  to 
discover  the  same.  Appellee,  and  not  appellants,  should  have  es- 
tablished the  fact  of  such  careful  inspection  as  the  place  and  cir- 
cumstances demanded,  and  a  failure  to  fix  the  time  approximately 
when  the  trespassers  did  their  work  is  chargeable  ^^o  appellee  and 
not  appellants.  The  rule  is  thus  stated  in  the  case  of  Marcom  v. 
Raleigh  &  Air  Line  Ry.,  35  S.  E.  Rep.,  423,  by  the  Supreme  Court 
of  North  Carolina,  in  a  suit  for  damages  accruing  from  the  death  of 
a  fireman,  which  occurred  through  a  derailment: 
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**It  is  the  duty  of  every  railroad  company  to  provide  and  main- 
tain a  safe  roadbed^  and  its  negligent  failure  to  do  so  is  negligence 
per  86.  But  while  the  company  is  held  to  a  very  high  degree  of 
care  there  must  in  all  cases  be  some  element  of  negligence,  to  justify 
a  recovery;  and  it  can  not  be  held  responsible  for  the  wanton  and 
malicious  act  of  an  outsider,  unless  it  could  by  the  exercise  of  rea- 
sonable diligence  have  prevented  the  consequences  of  such  act.  As 
the  law  places  upon  the  company  the  positive  duty  of  providing  a 
safe  track,  including  the  incidental  duties  of  inspection  and  repair, 
its  unsafe  condition,  whether  admitted  or  proved,  of  itself  raises  the 
presumption  of  negligence.  This  is  always  the  case  where  there  is 
a  positive  duty  imposed  by  law.  The  burden  of  proving  such  a 
failure  of  legal  duty  rests  upon  the  plaintiff,  but  when  that  fact  is  proved 
or  admitted  the  burden  of  proving  all  such  facts  as  are  relied  on  by 
the  defendant  to  excuse  its  failure  rests. upon  the  defendant.  .  .  . 
Its  contention  that  the  accident  was  caused  by  the  malicious  con- 
duct of  some  one  for  whom  it  was  not  responsible,  and  the  conse- 
quences of  whose  act  it  could  not  have  prevented  by  any  reasonable 
degree  of  care,  was  an  affirmative  defense,  by  its  very  nature  carry- 
ing with  it  the  burden,  of  proof."  The  following  cases  support  the 
doctrine  of  the  quotation:  Houston  &  T.  C.  By.  v.  Gaither  (Texas 
Civ.  App.),  43  S.  W.  Bep.,  266;  Williams  v.  Levert  Lumber  Co. 
(La.),  38  So.  Bep.,  667;  East  Tennessee,  V.  &  G.  By.  v.  Kane  (Ga.), 
18  S.  E.  Bep.,  18. 

The  rules  enunciated  in  the  foregoing  cited  cases  are  ones  well 
settled,  and  the  quotation  from  the  North  Carolina  case  has  been 
made  not  because  it  announced  any  new  theory,  but  because  it  ap- 
plies the  rules  to  the  facts  surrounding  a  derailment  by  the  inter- 
ference of  persons  not  connected  with  the  railroad,  and  for  the  pur- 
pose of  emphasizing  the  principle  that  when  a  derailment  is  caused 
by  a  defect  in  the  track,  and  an  employe  is  killed,  it  would  not 
matter  how  the  defect  occurred,  the  same  duty  would  rest  upon  the 
railway  company  of  exercising  diligence  in  discovering  the  defect 
and  in  repairing  it,  and  the  burden  would  fest  upon  the  railway  to 
show  that  it  had  exercised  reasonable  ordinary  care  in  making  the 
discovery.  The  fact  that  outside  malicious  parties  injured  the 
track  in  such  way  as  to  derail  the  train,  would  be  no  defense,  unless 
it  appeared  that  care  had  been  used  to  discover  and  repair  the 
injury.  It  may  be  true  that  track  walkers  are  not  employed  to 
prevent  criminals  from  derailing  trains,  but  they  are  employed  to 
watch  the  track  and  discover  any  defects  therein,  and  it  would  be 
a  strange  conception  of  law  that  would  render  the  railway  liable 
for  negligence  in  not  discovering  a  defect  created  by  any  other 
agency,  but  would  absolve  it  from  any  duty  as  to  the  discovery  of 
injuries  designedly  inflicted  on  the  track.  The  law  in  that  instance, 
as  in  others,  places  the  duty  upon  railway  companies  of  using  ordi- 
nary care  in  discovering  any  defect  in  the  track. 

The  charge  given  by  the  court,  that  if  the  derailment  was  caused 
by  wreckers,  was  positive  error  and  appellants  were  not  called  upon 
to  ask  special  charges  curing  the  vices  in  the  charge.  Chamblee  v. 
Tarbox,   27   Texas,   140;   Ford   v.    McBryde,   45   Texas,    498;   Berg- 
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stroem  v.  State,  58  Texas,  92;  Gulf,  C.  &  S.  F.  By.  v.  Kowland, 
90  Texas,  365. 

The  allegations  of  the  petition  were  sufficient  to  raise  the  issue 
of  negligence  in  a  failure  to  properly  inspect  the  track,  althougli 
the  rail  may  have  been  intentionally  displaced  by  evil-minded  persons 
not  connected  with  appellee.  The  defense  that  the  rail  was  displaced 
by  trespassers  could  have  been  interposed  under  a  general  denial,  and 
the  answer  specially  setting  up  that  defense  did  not  render  it  in- 
cumbent upon  appellants  to  answer  that  special  defense  in  a  supple- 
mental petition  in  order  to  raise  the  question  of  a  lack  of  diligence 
upon  the  part  of  appellee  in  discovering  the  injury  to  the  track.  Tlie 
defense  itself  carried  with  it  the  obligation  to  show  the  exercise 
of  ordinary  care  in  discovering  the  injury.  Speaking  on  this  sub- 
ject the  Supreme  Court  of  Georgia  in  the  case  of  Railway  v.  Kane, 
hereinbefore  cited,  said:  "The  plaintiflE  proved  that  the  switch  was 
misplaced,  and  that  such  misplacement  was  the  cause  of  the  colli- 
sion. The  defendant  sought  in  reply  to  show  that  the  misplace- 
ment of  the  switch  was  not  due  to  its  fault,  but  that  the  mischief 
was  done  by  an  evil-disposed  person,  not  in  its  service.  The  plain- 
tiff, in  turn,  endeavored  to  meet  the  defense  by  proving  that  the 
company  was  negligent  in  affording  the  evil-disposed  person  an  op- 
portunity to  carry  out  his  designs,  and  in  not  taking  the  proper 
steps  to  prevent  their  successful  accomplishment;  in  other  words, 
the  plaintiff  sought  to  break  down  the  defense  of  the  company  by 
showing  that  the  facts  alleged  and  proved  by  it  involved  a  breach 
of  diligence  on  its  part  in  a  material  respect.  It  is  quite  clear  to 
our  minds  that  the  plaintiff  had  a  right  to  urge  such  breach  of  dili- 
gence, not  as  a  distinct  basis  of  recovery,  but  for  the  purpose  of 
defeating  the  defendant's  justification,  and  this  the  plaintiff  could 
do,  although  she  had  not  in  her  pleadings  made  any  special  refer- 
ence to  this  particular  negligence  on  the  part  of  the  defendant." 
In  the  case  now  before  this  court,  however,  there  were  distinct 
allegations  of  negligence  in  inspecting  the  track. 

It  is  the  duty  of  the  inaster  to  furnish  the  servant  with  reasonably 
safe  appliances  with  which  to  perform  the  work  of  the  former.  The 
care  required  in  furnishing  such  appliances  is  ordinary  care,  that  is. 
such  care  as  would,  under  like  circumstances,  be  exercised  by  a  rea- 
sonably prudent  person;  but,  as  has  been  often  held,  ordinary  care 
will  require  the  exercise  of  a  very  high  degree  of  diligence,  under 
certain  facts  and  circumstances,  and  what  might  be  ordinary  care 
under  one  set  of  circumstances,  might  be  culpable  negligence  under 
another  combination  of  circumstances.  The  care  to  be  exercised  is 
proportional  to  and  measured  by  the  necessities  and  exigencies  of 
the  time,  place,  occupation  and  situation.  As  applied  to  the  facts 
of  this  case  the  exercise  of  ordinary  care  in  inspecting  and  keeping 
in  repair  the  track  on  a  very  sharp  curve,  at  a  dangerous  place, 
may  have  required  more  at  the  hands  of  the  railway  company  then 
on  a  straight  track  in  a  more  highly  favored  locality,  and  what 
was  necessary  to  constitute  ordinary  care  at  such  a  curve  was  the 
peculiar  prerogative  of  the  jury  to  determine  under  such  a  state  of 
facts.     While  it  may  be  the  absolute  law,  that  appellee  was  ''not 
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bound  to  supply  them  (servants)  a  perfectly  safe  track,  nor  is  it 
bound  to  exercise  the  highest  degree  of  care  which  a  very  skillful 
and  very  careful  expert  in  the  business  would  exercise  in  supplying 
and  caring  for  the  track,''  the  statement  of  such  abstract  proposi- 
tions did  not  serve  to  guide  the  jury  to  a  proper  verdict,  and  were 
calculated  to  mislead  them  as  to  what  should  have  been  done  by 
appellee  under  the  circumstances.  It  is  better  in  all  cases  to  re- 
frain from  the  statement  of  merely  abstract  propositions  of  law, 
and  at  times  it  may  be  positive  error  to  state  them  to  a  jury.  In 
the  case  of  Hargis  v.  St.  Louis,  A.  &  T.  By.,  75  Texas,  19,  a 
charge  was  commended  because  it  contained  no  abstract  propositions 
of  law.  That  part  of  the  special  charge  requested  by  appellees  and 
given  by  the  court,  down  to  where  it  informed  the  jury  that  the 
duty  of  appellee  to  its  employe  was  discharged  by  the  exercise  of 
ordinary  care,  was  purely  abstract,  and  may  have  misled  the  jury. 
There  was  no  issue  as  to  whether  it  was  the  duty  of  appellee  to 
exercise  the  highest  degree  of  care,  or  that  it  was  its  duty  to  furnish 
a  perfect  track,  and  there  was  no  occasion  to  interpolate  any  such 
abstract  theories  into  the  case.  We  see  no  other  objections  to  the 
charge.  The  twelve  miles  was  referred  to  merely  because  that  was 
the  limit  of  speed  at  which  trains  were  to  be  run  around  the  curve. 

We  are  of  the  opinion  that  the  evidence  of  Shackleford  to  the 
effect  that  he  told  the  roadmaster  that  Calk,  the  man  who  claimed 
to  have  inspected  the  road  as  he  went  over  it  on  the  handcar  on 
the  day  of  the  accident,  was  too  inexperienced  to  properly  take  care 
of  "Baxter's  Curve''  was  properly  excluded,  because  it  was  merely 
an  opinion  of  the  witness  which  was  not  accepted  by  the  roadmaster, 
and  it  did  not  tend  to  prove  the  incompetency  of  Calk.  Shackle- 
ford  swore  that  he  was  incompetent.  The  roadmaster  swore  that 
he  was  competent.  Appellee  did  not  contend  that  if  Calk  was  in- 
competent it  did  not  know  it,  but  the  contention  was  that  he  was 
thoroughly  competent.  Knowledge  of  the  experience  of  Calk  was 
not  an  issue  in  the  case. 

The  witness  Beyes  stated  all  he  knew  about  the  sharpness  of  the 
curve,  the  condition  of  the  rails,  spikes  and  ties,  and  the  court 
properly  excluded  his  opinion  as  to  the  curve  being  dangerous. 
The  witness  was  not  shown  to  be  an  expert  in  such  matters,  and 
the  jury  could  form  an  opinion  as  to  the  dangerous  condition  of 
the  curve  as  well  as  the  witness  could. 

If  photographs  of  "Baxter's  Curve"  were  properly  identified,  there 
could  be  no  good  reason  for  their  rejection.  They  would  tend  to 
convey  a  better  impression  to  the  jury  of  the  location  than  could 
probably  be  done  by  the  descriptions  of  witnesses.  The  only  iden- 
tification would  be  that  the  photograph  properly  represented  the 
scene  and  that  could  be  sworn  to  by  any  witness  who  knew  the 
fact.  Blair  v.  Pelham,  118  Mass.,  421;  Turner  v.  Boston  &  Maine 
By.,  168  Mass.,  261;  Archer  v.  New  York,  N.  H.  &  H.  By.,  106 
N.  Y.,  589;  Bobinson  v.  City  of  St.  Joseph  (Mo.),  71  S.  W.  Bep., 
465.  "It  is  immaterial  whose  hand  prepared  the  thing,  provided 
it  is  presented  to  the  tribunal  by  a  competent  witness  as  a  repre- 
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sentation  of  his  knowledge.^'    Wigmore,  Ev.,  sees.  790  and  792,  and 
notes. 

There  is  no  merit  in  the  eighth  assignment  of  error.  There  is 
nothing  in  the  bill  of  exceptions  indicating  what  the  excluded  an- 
swer of  the  witness  Campbell  would  have  been.  This  is  absolutely 
necessary  in  a  bill  of  exceptions  taken  to  the  exclusion  of  evidence. 

The  court  properly  excluded  that  part  of  the  witness  Shackle- 
ford's  testimony  to  the  effect  that  while  engaged  in  working  on  the 
curve  sufficiently  to  keep  it  in  repair  other  parts  of  the  track  would 
get  in  bad  condition.  It  was  immaterial  and  was  not  responsive 
to  the  question  asked. 

The  evidence  of  Ellison  as  to  his  having  heard  of  wrecks  at 
Baxter's  Curve  was  hearsay  and  was  properly  excluded.  It  may  be 
that  the  proper  objection  was  not  urged  to  the  evidence,  but  it  was 
properly  excluded  anyway. 

The  twelfth  assignment  of  error  seeks  to  have  this  court  review 
the  action  of  the  court  below  in  admitting  the  opinions  of  certain 
witnesses  as  to  whether  the  track  had  been  tampered  with  by  tres- 
passers, when  no  objection  was  made  to  the  admission  of  the  evi- 
dence and  no  bill  of  exceptions  reserved  thereto,  merely  because  such 
evidence  may  be  offered  on  another  trial.  This  court  is  too  busily 
engaged  in  the  consideration  of  questions  properly  brought  in  the 
records  of  cases,  to  permit  it,  if  it  so  desired,  to  go  outside  the 
record  and  enter  into  the  discussion  of  questions  that  might  possibly 
arise  on  another  trial.  For  the  reasons  given  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


Chicago,   Bock  Island  &   Pacific   Bailroad   Company   v.   S.   T. 

Cleaver. 

Decided  December  19,  1907. 

1. — ^Damagres — ^Incapacity  to  Labor — ^Valac  of  SerrioeB. 

The  husband  may  recover  for  personal  injuries  to  the  wife  incapacitating 
her  for  ordinary  household  labor  though  the  value  of  her  services  in  such 
capacity  was  not  shown. 

8. — ^Demnrrer  to  Evidence. 

On  demurrer  to  the  evidence  every  fact  and  conclusion  which  the  evidence 
conduces  to  proof  w^ill  be  taken  as  admitted. 

8. — Contributory  Negligence — Getting  off  Train  in  Xotion. 

It  is  not  negligence  in  itself  for  a  passenger  to  get  off  a  train  while  it 
is  moving  slowly.  Facts  considered  and  held  not  so  conclusive  of  plaintiff's 
negligence  in  this  regard  as  to  require  judgment  for  a  defendant  on  his  demurrer 
to  the  evidence. 

Appeal  from  the  District  Court  of  Montague  County.     Tried  be- 
low before  Hon.  Clem  B.  Potter. 
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N.  H.  Lassiter^  Robert  Harrison  and  Jas.  H,  Graham,  for  appel- 
lant.— The  court  erred  in  refusing  to  give  special  charge  No.  2  re- 
quested by  this  defendant.  City  of  Dallas  v.  Moore,  32  Texas  Civ. 
App.,  230;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Worthy,  27  S.  W. 
Rep.,  428;  Hirsch  Bros.  v.  Ashe,  35  Texas  Civ.  App.,  495;  Inter- 
national &  G.  N.  Ry.  Co.  V.  McVey,  87  S.  W.  Rep.,  329. 

The  evidence  of  the  plaintiff  and  his  wife  shows  that  they  were 
guilty  of  contributory  negligence  proximately  contributing  to  the 
accident,  in  that  they  deliberately  stepped  off  a  moving  train  know- 
ing that  it  was  moving.  Texas  Midland  Ry.  Co.  v.  Ellison,  87  S. 
W.  Rep.,  215;  Fanning  v,  St.  Louis  S.  W.  Ry.  Co.,  38  Texas  Civ. 
App.,  513. 

J.  L.  Rudy  and  Chambers  &  Cook,  for  appellee. — This  being  a 
suit  by  the  husband  for  damages  sustained  through  personal  in- 
juries to  the  wife,  and  the  evidence  showing  that  she  sustained  in- 
juries incapacitating  her  to  perform  her  usual  house  work,  it  was 
not  necessary  to  either  allege  or  prove  the  value  of  her  services. 
Such  fact  could  be  determined  by  the  jurv.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Booth,  97  S.  W.  Rep.,  128;  Gainesville,  H.  &  W.  Ry.  Co. 
V.  Lacy,  86  Texas,  244;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Jackson, 
38   Texas   Civ.   App.,   201. 

We  are  unable  to  differentiate  this  case  from  that  of  Mills  v. 
Missouri,  K.  &  T.,  94  Texas,  242,  and  from  that  of  Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Smith,  59  Texas,  406. 

HODGES,  Associate  Justice. — This  suit  was  brought  by  Cleaver, 
as  plaintiff,  in  the  District  Court  of  Montague  County,  against  ap- 
pellant, to  recover  the  sum  of  $1^^999  on  account  of  personal  injuries 
sustained  by  his  wife  on  the  6th  day  of  December,  1904,  while  leav- 
ing one  of  the  appellant^s  passenger  trains  at  Sugden,  Indian  Ter- 
ritory. At  the  conclusion  of  the  plaintiff's  testimony  in  the  court 
below  appellant  demurred  to  the  evidence,  upon  which  the  appellee 
joined  issue.  The  demurrer  was  overruled  by  the  court,  and  the 
juiy  instructed  to  return  a  verdict  for  the  appellee  in  such  sum  as 
they  might  believe  from  the  evidence  would  be  a  reasonable  and  fair 
pecuniary  compensation  for  the  injuries  sustained  by  his  wife,  if 
any.  A  verdict  was  rendered  in  favor  of  the  appellee  for  the  sum 
of  $1000,  from  which  appellant  has  appealed. 

Findings  of  Fact. — Plaintiff  and  his  wife  were  passengers  on 
board  one  of  the  appellant's  trains  passing  through  the  Indian  Terri- 
tory, intending  to  stop  at  Sugden,  a  station  on  the  appellant's  line 
of  railroad.  Just  before  reaching  that  place  the  name  of  the  station 
was  called  out  by  one  of  the  trainmen,  in  the  usual  way  of  calling 
stations;  and  the  conductor,  passing  through,  took  the  check  out 
of  the  hatband  of  the  appellee  and  called  his  attention  to  the  fact 
that  they  were  approaching  Sugden.  At  that  time  plaintiff  was 
dozing,  it  being  early  in  the  morning;  but  the  conductor's  conduct 
aroused  him.  He  and  his  wife  immediately  began  to  make  their 
preparations  to  leave  the  train;  they  gathered  up  their  baggage  and 
got  their  two  children  ready  and  arose  to  leave  the  car.     At  this 
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juncture  they  noticed  that  the  aisle  leading  toward  the  rear  end 
of  the  car  in  which  they  were  riding  was  full  of  people  who  seemed 
to  be  intent  also  on  getting  oflE  the  train.  Tliinking  that  they  could 
get  out  sooner  and  more  easily  by  going  to  the  front  end  of  the  car, 
both  the  plaintiff  and  his  wife  then  went  to  that  end  for  that  pur- 
pose. The  train  by  that  time  had  reached  the  depot,  and  if  it 
stopped  at  all  stopped  only  a  few  seconds,  and  not  a  sufficient  length 
of  time  to  permit  the  appellee  and  his  wife  to  alight  therefrom  when 
it  was  standing.  Appellee's  wife  in  leaving  the  train  carried  in  her 
arms  their  youngest  child,  a  baby  about  eighteen  months  of  age, 
her  husband  having  in  charge  the  older  child  and  some  of  the  bag- 
gage. In  going  out  of  the  car  the  appellee  preceded  his  wife  by 
only  a  very  short  distance,  she  following  close  after  him.  Just  before 
getting  on  the  platform  of  the  car  he  told  her  to  come  on,  indicating 
for  her  to  follow  him  on  off  the  train.  When  the  appellee  and  his 
wife  reached  the  platform  of  the  car  they  both  observed  that  the 
train  was  in  motion,  but  thought  it  was  going  sufficiently  slow  to 
enable  them  to  get  off  in  safety.  The  husband  was  the  first  to 
step  off;  and  as  he  did  so,  perceived  that  the  motion  of  the  train 
was  faster  than  he  at  first  thought.  He  alighted  upon  the  platform 
of  the  depot,  being  opposite  that  point  at  the  time;  was  slightly 
thrown  off  his  balance  by  the  motion  of  the  train,  but  did  not  fall. 
His  wife,  who  followed  close  after  him,  also  stepped  off  before  her 
husband  had  time  to  warn  her  not  to  come,  or  to  inform  her  that 
the  train  was  going  faster  than  he  thought.  When  she  stepped  to 
the  ground  she  fell  upon  some  cinders,  about  ten  or  fifteen  feet 
farther  in  the  direction  in  which  the  train  was  then  going  than 
where  her  husband  had  alighted.  The  fall  was  occasioned  by  the 
motion  of  the  train,  and  from  this  she  sustained  the  injuries  for  * 
which  this  suit  was  brought.  After  the  fall  of  the  appellee's  wife 
the  train  was  stopped  and  the  trainmen  came  back  to  where  she  was, 
made  some  inquiries  as  to  how  the  accident  happened,  rendered 
some  assistance  and  then  left.  While  there,  however,  the  brakeman 
or  porters,  who  seem  to  have  had  charge  of  the  exits  from  the  train, 
made  the  statement  that  she  did  not  get  off  at  the  points  where 
they  were  stationed,  indicating  thereby  that  the  train  had  stopped 
and  at  the  time  appellee  and  his  wife  got  off  had  started  up  again. 
At  the  time  and  before  her  injuries  appellee's  wife  was  a  healthy 
woman,  about  44  years  of  age,  and  weighed  about  145  pounds.  It 
is  unnecessary  to  detail  the  extent  of  her  injuries  or  the  other  ele- 
ments of  damage  for  which  judgment  was  recovered,  as  no  question 
is  raised  as  to  their  having  resulted  directly  from  the  fall  or  of 
being  sufficiently  serious  to  justify  the  finding  of  the  jury. 

Conclusion  of  Law. — The  first  assignment  to  which  our  attention 
is  called  by  the  appellant  is  the  refusal  of  the  court  to  give  the  fol- 
lowing special  charge:  ^*You  are  instructed  that  you  can  not  find 
for  plaintiff  anything  for  damages,  if  any,  resulting  from  diminished 
capacity  to  labor,  if  you  believe  the  evidence  shows  a  diminished 
rapacity  to  labor."  The  appellee  contends  that  by  reason  of  the 
fact  that  both  the  appellee  and  his  wife  testified  that  she  was  not 
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quite  herself  for  a  day  or  two  after  the  injury,  and  that  since  her 
injury  she  has  been  unable  to  do  her  house  work,  which  she  had 
formerly  done,  this  would  authorize  the  jury  to  take  those  things 
into  consideration  in  fixing  the  amount  of  their  verdict.  Appellant's 
counsel  insists  that  the  jury  could  not  do  this,  because  there  was 
no  testimony  anywhere  in  the  record  that  attempts  to  point  out  to 
what  extent  she  was  disabled  or  what  was  the  extent  of  this  dis- 
ability in  a  pecuniary  way — ^in  other  words,  as  we  suppose,  because 
there  was  no  testimony  as  to  what  the  value  of  the  services  she  was 
prevented  from  performing  were.  No  complaint  is  made  of  the 
general  charge  of  the  court,  but  it  is  conceded,  on  the  contrary,  that 
it  was  correct  insofar  as  it  went;  but  by  reason  of  the  failure  of 
the  general  charge  to  instruct  the  jury  that  they  could  not  take 
such  things  as  those  referred  to  above  into  consideration  in  esti- 
mating the  amount  of  damage  to  which  the  appellee  would  be  entitled, 
the  jury  might  have  considered  these  items  in  making  up  their 
verdict.  We  do  not  think  there  was  any  error  in  refusing  this 
special  charge.  The  legal  proposition  here  involved  has  been  so 
frequently  decided  in  this  State  against  the  contention  of  tlie 
appellant  that  it  is  unnecessary  to  further  discuss  it.  It  is  suffi- 
cient, in  disposing  of  the  question,  to  refer  to  the  following  authorities 
as  holding  contrary  to  the  contention  of  appellant.  Gulf,  C.  &  S. 
P.  By.  Co.  V.  Booth,  97  S.  W.  Eep.,  128;  Gainesville,  H.  &  W. 
By.  Co.  V.  Lacy,  86  Texas,  244;  San  Antonio  &  A.  P.  By.  Co.  v. 
Jackson,  38  Texas  Civ.  App.,  201;  Northern  Texas  Traction  Co.  v. 
Mullins,  44  Texas  Civ.  App.,  566. 

The  remaining  assignments  of  error  upon  which  the  appellant 
relies  for  a  reversal  of  this  case  are  directed  at  the  legal  sufficiency 
of  the  evidence  to  sustain  the  action  of  the  court  in  overruling  the 
appellant^s  demurrer  to  the  evidence  or  to  support  the  finding  of 
the  jury  in  favor  of  the  plaintiff  for  any  amount. 

In  its  answer  appellant  relied  upon  the  defense  of  contributory 
negligence,  and  now  insists  that  the  plaintiffs  wife  is,  by  the  testi- 
mony offered  by  plaintiff,  shown  to  have  been  guilty  of  such  an  act 
of  contributory  negligence  in  getting  off  of  the  moving  train  at  the 
time  and  under  the  circumstances  she  did  as  will  effectually  pre- 
clude the  plaintiff's  right  to  recover,  notwithstanding  the  negligence 
of  the  appellant's  servants  in  failing  to  stop  the  train  at  Sugden 
long  enough  to  permit  her  to  alight  in  safety.  Appellant  having 
elected  to  demur  to  the  evidence  and  the  plaintiff  having  joined 
issue  thereon,  every  fact  and  conclusion  which  the  evidence  conduces 
to  prove  will  be  taken  as  admitted  by  the  appellant.  While  a  forced 
or  a  violent  inference  can  not  be  indulged  from  such  proceeding, 
yet  the  testimony  is  to  be  taken  most  strongly  against  the  party 
demurring,  and  such  conclusions  as  the  jury  might  justifiably  draw 
from  the  evidence  will  be  sustained.  Galveston,  H.  &  S.  A.  By. 
Co.  V.  Templeton,  87  Texas,  42;  6  Ency.  Plead.  &  Prac.,  443.  It 
follows,  therefore,  that  unless  upon  a  consideration  of  all  the  tes- 
timony adduced  by  the  plaintiff,  and  after  drawing  all  of  the  justi- 
fiable inferences  therefrom  in  favor  of  the  plaintiff  upon  the  issue 
of  contributory  negligence,  we  reach  the  conclusion  that  appellee's 
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wife  was  guilty  of  contributory  negligence,  as  a  matter  of  law,  in 
attempting  to  alight  from  the  train  at  the  time  she  did,  the  verdict 
and  judgment  in  this  case  must  be  sustained.  In  the  case  of  Texas 
Midland  Ry.  Co.  v.  Ellison,  87  S.  W.  Rep.,  214,  cited  and  relied 
upon  by  the  appellant,  the  rule  is  thus  laid  down  by  Mr.  Justice 
Talbot:  "The  criterion,  as  we  understand  it,  for  determining  whether 
the  act  of  tlie  passenger  in  attempting  to  board  or  alight  from  a 
moving  train  shall  be  deemed  negligence  per  se,  is,  was  the  act,  under 
the  circumstances,  dangerous,  and  was  the  danger  known  to  the 
passenger  or  so  obvious  that  it  can  be  said  that  no  person  of  ordi- 
nary care  and  prudence  would  have  committed  it?  The  essential 
fact  to  be  ascertained  in  determining  the  question  is  the  knowledge 
of  the  danger  incident  to  the  act.  If  the  danger  was  known  to  the 
party  or  so  apparent  that  any  rational  person  must  have  known  it, 
then  in  either  case  if  he  voluntarily  incurs  the  risk  we  think  he 
should  be  held  guilty  of  contributory  negligence  as  a  matter  of  law, 
and  a  right  to  recover  denied."  In  that  case  the  plaintiflE  was  in- 
jured in  an  attempt  to  board  a  moving  train,  and  upon  the  trial 
testified  that  he  not  only  knew  that  the  train  was  in  motion,  but 
that  he  also  knew  that  it  was  dangerous  to  undertake  to  board  it 
at  the  time  and  under  the  circumstances  he  did.  He  sought,  how^ 
ever,  to  justify  his  action  by  showing  that  he  was  invited,  or  directed, 
by  one  of  the  railroad  employes  to  get  on  the  train  at  the  time 
he  made  the  attempt.  It  is  not  negligence  per  se  to  attempt  to 
board  a  slowly  moving  train.  Mills  v.  Missouri,  K.  &  T.  Ry.  Co., 
94  Texas,  242.  Neither  is  it  negligence  per  se  to  step  from  a  mov- 
ing train  which  checks  its  speed  at  a  station  instead  of  stopping 
as  required  by  law.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Smith,  59 
Texas,  407.  We  think  the  rule  above  announced  by  Justice  Talbot 
is  as  liberal  as  appellant  could  claim,  and  maybe  more  so  than  should 
be  adopted  in  all  cases  without  qualification.  Applying  that  rule  to 
the  facts  in  this  case,  we  are  unable  to  say  that  Mrs.  Cleaver  was 
guilty  of  contributory  negligence,  as  a  matter  of  law,  in  attempting 
to  alight  from  the  appellant's  train  at  the  time  and  under  the  cir- 
cumstances she  did.  It  is  true  that  she  knew  that  the  train  was 
in  motion,  but  the  other  essential  element  to  constitute  contributory 
negligence  was  lacking — a  knowledge  of  the  fact  that  it  was  dan- 
gerous to  make  the  attempt.  Certainly,  the  testimony  was  not  suflB- 
cient  to  show  conclusively  that  the  danger  was  so  apparent  that  any 
person  of  ordinary  care  and  prudence  ought  to  have  known  that 
it  was  dangerous.  Appellant's  servants  in  charge  of  the  train  owed 
the  appellee  and  his  wife  the  duty  of  stopping  the  train  long  enough 
to  permit  them  to  alight  therefrom  in  safety  when  they  reached  the 
depot  at  Sugden,  and  both  appellee  and  his  wife  had  a  right  to 
expect  that  this  duty  would  be  observed.  The  testimony  tends  to 
show  that  the  train  stopped  only  a  few  seconds  and  then  started  on, 
not  allowing  sufficient  time  for  these  passengers  to  get  off.  When 
Mrs.  Cleaver  readied  the  platform  of  the  car,  preparatory  to  alight- 
ing, and  saw  that  the  train  was  in  motion,  she  had  a  right  to  con- 
clude, and  probably  did,  that  the  train  had  just  started  up  again 
after  the  short  stop  and  was  going  at  a   rate   sufficiently  slow   to 
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permit  her  to  alight  without  danger.  She  was  a  healthy  woman 
near  the  prime  of  life;  her  husband  had  just  preceded  her  and 
stepped  upon  the  platform  of  the  depot  without  any  injurious  results. 
It  was  but  natural^  under  the  circumstances^  that  she  should  follow 
after  him  and  also  get  off  of  the  train.  By  nature  a  woman  is 
more  prudent  and  cautious  than  a  man^  and  ordinarily  shrinks  from 
the  appearance  of  danger  more  readily  than  the  stronger  sex.  Her 
condition  in  life  and  her  surroundings  all  tend  to  develop  habits  of 
caution  and  prudence  far  beyond  that  which  characterizes  men. 
We  do  not  feel  disposed  to  go  so  far  as  to  say,  after  considering 
the  facts  of  this  case,  that  an  ordinarily  prudent  person  would  not 
have  done  as  Mrs.  Cleaver  did,  or  that  the  danger  was  so  apparent 
that  no  person  of  ordinary  prudence  should  have  undertaken  the  risk. 

Finding  no  error  in  the  judgment,   it  is  accordingly   affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  B.  Buchanan  v.  Missouri,  Kansas  &  Texas  Hailway  Company 

OF  Texas. 

Decided  December  21^  1907. 

1. — ^Railway  CrosBini^ — ^Negligrence  of  Flagman — ^Evidence. 

In  a  suit  for  personal  injuries  received  by  collision  with  a  locomotive  at 
the  crossing  of  a  public  street  over  the  tracks  of  a  railroad,  evidence  considered, 
and  held  to  raise  the  issue  of  negligence  on  the  part  of  the  flagman  and  to 
require  the  submission  of  such  issue  to  the  Jury. 

2. — Contribatory  Negligence — Undne  Prominence. 

In  a  suit  for  personal  injuries,  the  submission  of  the  issue  of  contributory 
negligence  on  the  part  of  plaintiff  in  various  forms,  held  unnecessary  and,  under 
the  facts  of  the  case,  calculated  to  unduly  impress  the  jury. 

Appeal  from  the  District  Court  of  Cooke  County.  Tried  below 
before  Hon.  W.  0.  Davis,  Special  Judge. 

Stuart  £  Bell,  for  appellant. 

Ctamett  £  Eldridge,  for  appellee. 

CONNER,  Chief  Justice. — Appellant  sued  the  appellee  railway 
company  for  damages  sustained  as  a  result  of  a  collision  with  a  pass- 
ing engine  at  the  point  where  Broadway  Street  in  the  city  of  Gaines- 
ville crosses  the  line  of  appellee's  railway  track.  Appellant  alleged, 
among  other  things,  that  on  June  9,  1905,  he  was  driving  east  on 
Broadway  Street  in  his  buggy;  that  at  the  time  appellee  there  had 
a  watchman  whose  duty  it  was  to  warn  people  intending  to  cross 
the  railway  track  at  the  point  named;  that  he,  appellant,  saw  the 
watchman  but  said  watchman  did  not  give  appellant  any  notice  or 
warning  of  the  approach  of  any  train;  that  after  appellant  had 
seen  said  watchman  he  drove  on  east  and  attempted  to  cross  the 
track  of  the  railway;  that  just  as  he  neared  the  track  one  of  ap- 
pellee's engines  suddenly  came  from  the  south  without  any  notice 
or  warning,  and  that  appellant  was  unable  to  avert  the  collision,  etc. 
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As  a  ground  for  reversal  of  the  judgment  rendered  against  him 
appellant  assigns  error  to  the  refusal  of  the  court  to  give  the  fol- 
lowing charge:  "If  you  find  from  the  evidence  that  defendant's 
flagman  at  Broadway  crossing  failed  to  notify  plaintiff  of  the  ap- 
proach of  the  engine  on  defendant's  road  in  time  for  plaintiff  to 
have  prevented  the  collision  between  his  horse  and  said  engine;  tliat 
such  failure  was  negligence  and  was  a  proximate  cause  of  the  colli- 
sion, and  that  plaintiff  was  not  guilty  of  negligence  directly  contrib- 
uting to  the  said  collision,  you  will  find  for  plaintiff."  We  think 
it  was  error  to  refuse  this  charge  inasmuch  as  there  was  evidence 
raising  the  issue  of  the  flagman's  negligence  and  the  court  nowhere 
else  submitted  it. 

The  evidence  tended  to  show  that  two  lines  of  railway  crossed 
Broadway  Street  at  the  place  in  question,  the  first  being  that  of 
the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company,  and  the  second 
that  of  the  appellee  company;  that  appellant  and  others  had  been 
stopped  by  a  standing  passenger  train  on  the  first  track;  that  imme- 
diately after  the  passenger  train  resumed  its  journey  and  left  the 
first  track  clear  all  waiting  parties,  including  appellant,  drove  for- 
ward across  the  Santa  Fe  track,  appellant  driving  in  advance  and 
in  a  trot.  The  distance  between  the  two  tracks  is  about  fifty-eight 
steps  and  a  watchman's  station  is  located  on  the  south  line  of  Broad- 
way Street  between  said  two  lines  of  track,  about  eighteen  steps 
east  of  the  first  and  thirty-six  steps  west  of  the  second.  The  evi- 
dence of  appellant,  and  that  of  one  other  witness  also,  tends  to 
show  that  appellant  was  well  acquainted  with  the  fact  that  a  watch- 
man and  station  had  been  maintained  at  the  place  stated;  that  it 
was  the  duty  of  the  watchman  to  warn  travelers  along  Broadway 
Street  of  the  approach  of  trains,  and  that  in  the  instance  before 
us  appellant  saw  the  watchman  and  that  the  watchman  failed  to 
give  warning  signal  of  the  approach  of  appellee's  engine  until  after 
appellant  had  passed  beyond  him  in  the  direction  of  appellee's  track. 

We  incline  to  the  opinion  also  that  the  charge  given  by  the  court 
is  subject  to  the  objection  made  to  it  that  the  issue  of  appellant's 
contributory  negligence  was  made  too  prominent.  We  fail  to  see 
that  the  submission  of  this  issue  in  several  variant  forms  was  nec- 
essary, and  under  the  circumstances  was  calculated,  we  think,  to 
unduly  impress  the  jury.  In  answer  to  the  assignments  of  error 
raising  the  questions  we  have  discussed,  appellee  principally  relies 
upon  counter  propositions  to  the  effect  that  the  evidence  conclusively 
shows  that  appellant  was  guilty  of  contributory  negligence.  In 
view  of  another  trial  it  would  perhaps  be  inadvisable  to  discuss  the 
evidence  on  the  issue  mentioned,  and  we  therefore  will  not  set  it  out. 
We  deem  it  sufficient  to  say  that  the  testimony  is  not  wholly  without 
conflict,  and  after  careful  consideration  and  in  view  of  the  verdict 
in  appellee's  favor  we  hardly  feel  prepared  to  say  that  the  evidence 
in  all  of  its  phases  is  conclusive. 

For  the  reasons  stated  it  is  ordered  that  the  judgment  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Fidelity  &  Deposit  Company  op  Maryland  v.  National  Bans: 

OP  Commerce  op  Dallas  et  al. 

Decided  December  21,  1907. 

1. — ^Practice — Conelnslont  of  Law. 

Where  a  case  is  tried  on  an  agreed  statement  of  facts,  without  the  inter- 
vention of  a  jury,  the  filing  by  the  trial  court  of  a  general  conclusion  of  law  on 
said  agreed  facts,  and  his  refusal  to  file  specific  findings  on  the  questions  of 
law  involved,  is  not  reversible  error. 

2. — ^Banking — Commercial  Cbeok — ^Definition. 

A  check  is  a  draft  or  order  upon  a  bank  or  banking  house,  purporting  to 
be  drawn  upon  a  deposit  of  funds  for  the  payment  at  all  events  of  a  certain 
sum  of  money,  to  a  certain  person  therein  named,  or  to  him  or  his  order,  or  to 
bearer,  and  payable  instantly  on  demand.  Instrument  sued  on,  considered,  and 
held  not  to  be  a  check,  but  an  undertaking  of  indemnity. 

8. — Same — Certified  Check. 

The  certification  of  a  check  by  a  bank  is  an  appropriation  of  the  funds  of 
the  drawer  to  that  extent,  to  the  holder  of  the  check,  and,  without  special  au- 
thority conferred  on  him,  an  officer  of  a  bank  has  no  authority  to  certify  any 
but  commercial  checks. 

4. — Same — ^National  Banks — Suretyship— Ultra  Vires. 

It  is  not  within  the  corporate  power  of  a  national  bank  to  become  surety 
or  guarantor  for  another  or  to  bind  itself  to  answer  for  the  debt  or  default 
of  another,  and  such  act  on  the  part  of  the  bank  is  ultra  vires.  This,  however, 
does  not  apply  to  the  endorsement  or  guaranty  of  commercial  paper  which  the 
bank  may  rediscount  or  dispose  of  in  the  ordinary  course  of  business. 

5. — ^Bank — Guaranty — ^Ultra  Vires — Defense. 

A  national  bank,  being  without  authority  to  execute  a  contract  of  indem- 
nity, is  not  estopped  to  interpose  the  doctrine  of  ultra  vires  when  sued  thereon. 
Such  contract  is  a  nullity. 

6. — ^Banking — Officer — Liability. 

Where  the  officer  of  a  bank  executes  a  void  contract  in  his  capacity  as 
such  officer  and  with  a  view  of  binding  only  the  bank,  he  cannot  be  held  person- 
ally liable  thereon,  in  the  absence  of  any  false  or  fraudulent  representations 
by  him. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  Richard  Morgan. 

P.  M.  Milner,  A.  P.  Wozencraft  and  A.  H.  Oraham,  for  appellant. 
— The  court  erred  in  holding  that  the  contract  sued  on  was,  and  in 
treating  it  as,  a  surety  or  indemnity  obligation  on  the  part  of  the 
National  Bank  of  Commerce,  indemnifying  applicant  to  the  extent 
of  $10,159  against  liability  and  loss  from  the  default  of  Sonnefield 
&  Emmins,  contractors,  in  the  performance  of  their  contract  with 
the  First  National  Bank  Building  Company,  Limited.  Durrell  v. 
Farwell,  88  Texas,  98;  Anderson's  Dictionary  of  Law,  "Surety;" 
27  Am.  and  Eng.  Encyc.  of  Law,  431,  433;  Brandt  on  Suretyship, 
1,  21;  2  Dan.  Neg.  Inst.,  1569;  Bushnell  v.  Chautauqua,  74  N.  Y., 
290. 

The  court  erred  in  not  holding  that  under  the  law  and  the  evi- 
dence as  shown  in  the  record,  the  contract,  or  paper  in  writing  sued 
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on,  was,  by  the  certification,  or  acceptance,  of  the  National  Bank  of 
Commerce,  made  a  valid  contract  and  obligation  on  the  part  of 
said  bank  to  pay  applicant  the  amount  therein  named,  upon  the 
terms  stated;  and  in  not  rendering  judgment  for  plaintiff  against 
said  bank  for  the  amount  of  said  obligation.  Daniel  v.  Henry,  30 
Texas,  27;  Smith  v.  Brown,  66  Texas,  645;  Kildare  Lumber  Co. 
V.  Atlanta  Bank,  91  Texas,  101;  6X36  U.  S.  Rev.  Stats.;  5208  U.  S. 
St.,  5  Fed.  St.  Ann.,  sec.  13,  p.  146  (note) ;  2  Dan.  Neg.  Inst., 
1603;  Bushnell  v.  Chautauqua  Bank,  74  N.  Y.,  290;  Credit  Co.  v. 
Howe,  64  Conn.,  387;  8  Atl.  Rep.,  472;  Rockefeller  v.  Merritt,  35 
L.  R.  A.,  633,  638;  Ogden  v.  Saunders,  25  U.  S.,  12  Wheat,  341; 
Metropolitan  Exhib.  Co.  v.  Ewing,  7  L.  R.  A.,  381;  Crawford  v. 
Oman  &  S.  Stone  Co.,  12  L.  R.  A.,  375;  Thompson  v.  St.  Nicholas 
Bank,  113  N.  Y.,  325;  Remy  v.  Olds,  21  L.  R.  A.,  645;  Sykes  v. 
First  Nat.  Bank,  2  S.  D.,  242;  49  N.  W.  Rep.,  1058. 

The  court  erred  in  holding  and  adjudging  that  the  act  of  appellee, 
the  National  Bank  of  Commerce,  in  endorsing  the  order  drawn 
upon  it,  and  which  is  the  contract  sued  on,  was  ultra  vires  absolute 
and  void.  2  Morse  Bank  and  Banking,  746,  735;  Ohio  and  Miss. 
Ry.  Co.  V.  McCarty,  96  U.  S.,  258,  24  Law.  Ed.,  693;  State  Board 
of  A.  V.  Citizens  St.  Ry.  Co.,  47  Ind.,  407;  Central  Transp.  Co.  v. 
Pullman,  139  IT.  S.,  24,  note  and  authorities  cited  on  p.  67,  Law 
Ed.   36. 

The  court  erred  in  holding  and  adjudging  that  the  bank  was  not, 
under  the  circumstances  of  this  case,  estopped  to  plead  ultra  vires. 
Texas  Western  Ry.  v.  Gentry,  69  Texas,  632;  First  Nat.  Bank  v. 
Greenville  Oil  Co.,  60  S.  W.  Rep.,  828;  Curlin  v.  Hendricks,  35 
Texas,  244;  Monroe  v.  Arledge,  23  Texas,  479;  James  v.  Pulcrod, 
5  Texas,  519;  2  Morse  on  Banks,  745,  735;  State  Bd.  of  Ag.  v. 
Citizens  St.  Ry.  Co.,  47  Ind.,  407;  Seeber  v.  Commercial  Nat.  Bank, 
77  Fed.  Rep.,  957. 

The  court  erred  in  holding  and  adjudging  that  J.  B.  Adoue,  ap- 
pellee, was  not  individually  liable  on  the  contract  sued  on.  Kinkier 
V.  Junica,  84  Texas,  119;  Seal  v.  Baker,  70  Texas,  286;  3  Clark  & 
Marsh.  Priv.  Corp.,  sec.  746;  1  Am.  and  Eng.  Encyc.  of  Law,  1124. 

Finley,  Knight  dc  Harris,  for  appellees. 

TALBOT,  Associate  Justice. — ^The  Fidelity  &  Deposit  Company 
of  Maryland  brought  this  suit  against  the  National  Bank  of  Com- 
merce of  Dallas,  J.  B.  Adoue  and  W.  Illingworth.  The  bank  is 
sought  to  be  made  liable  upon  the  following  instrument  in  writing, 
which  is  made  the  basis  of  the  suit: 

"The  National  Bank  of  Commerce, 

"Dallas,  Texas,  June  10,  1901. 
"$10,169.00. 
"The   National   Bank   of   Commerce,   of   Dallas,   Texas. 
"On  failure  on  our  part  to   comply   with   a   certain   contract   ex- 
isting between  the  First  National  Bank  Building  Company,  Limited, 
of   Shreveport,.  La.,   and   ourselves,   in   which   we   agree   to   erect   a 
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certain  building  for  them  in  Shreveport,  La.^  and  the  further  con- 
dition that  the  Fidelity  &  Deposit  Company,  of  Baltimore  City, 
Maryland,  who  have  become  our  surety  in  said  bond,  have  become 
legally  liable  on  said  bond,  then  and  in  that  event  pay  to  said  Fidelity 
&  Deposit  Company  any  amount  they  may  legally  have  to  pay  under 
their  said  bond  not  exceeding  the  sum  of  $10,159.00,  Ten  Thousand 
One  Hundred  and  Fifty-nine  Dollars. 
^'Otherwise  this  cheque  to  be  void  and  held  for  naught. 

^^ (Signed)    Sonnefield  &  Emmins. 
"No.  450. 
"Certified  as  per  terms  and  conditions  herein  expressed. 

"(Signed)  J.  B.  Adoue,  Prest. 
"J.  D.  Estes,  Cashier.'' 

J.  B.  Adoue  is  sought  to  be  made  liable  upon  the  ground  that 
in  certifying  the  instrument  sued  on  "as  per  terms  and  conditions 
therein  expressed,'*  he  made  false  representations  which  led  appel- 
lant to  believe  that  the  sum  of  money  mentioned  in  the  instrument 
was  on  deposit  in  the  bank  to  the  credit  pt  Sonnefield  &  Emmins, 
and  would  be  held  by  the  bank  to  protect  appellant  in  the  event  of 
legal  liability. 

W.  Illingworth  is  sought  to  be  made  liable  upon  the  ground  that 
he  executed  to  the  bank  a  note  and  delivered  the  same  to  J.  B. 
Adoue  to  be  held  by  him  for  the  purpose  of  indemnifying  the  bank 
against  loss  by  reason  of  the  action  of  J.  B.  Adoue  in  certifying  the 
instrument  sued  on,  in  the  terms  hereinafter  shown. 

The  bank  defended  upon  the  grounds,  first,  that  it  was  without 
power  to  enter  into  the  obligation  sued  upon,  and  that  the  act  of 
its  oflBcers,  priesident  and  cashier,  were  ultra  vires  and  void,  and 
therefore  of  no  binding  force  upon  the  bank.  Second,  that  the  obli- 
gation of  the  bank,  if  any,  imposed  by  the  terms  of  certification 
of  the  instrument  sued  on,  was  secondary,  and  in  the  nature  of  a 
surety  obligation  based  upon  the  contract  then  existing  between 
Sonnefield  &  Emmins  and  the  First  National  Bank  Building  Com- 
pany, Limited,  of  Shreveport,  Louisiana,  and  that  there  were  subse- 
quent alterations  and  changes  made  in  the  contract  by  said  original 
parties  thereto  and  the  Fidelity  &  Deposit  Company  of  Maryland, 
without  notice  to  or  consent  of  the  bank,  and  that  this  operated  as 
a  release  and  discharge  of  the  bank  from  liability  under  such  certifi- 
cation of  the  instrument  sued  on. 

J.  B.  Adoue  answered,  first,  by  general  denial;  second,  that  in 
certifying  and  signing  the  instrument  sued  on  he  acted  in  his 
official  capacity  as  president  of  the  bank;  that  he  made  no  mis- 
representations or  concealments,  and  in  nowise  deceived  or  misled 
the  plaintiff,  etc.,  but  acted  in  entire  good  faith  in  the  premises,  etc. 

W.  Illingworth  answered,  first,  by  general  denial;  second,  that  the 
note  executed  by  him  to  the  bank  was  delivered  to  J.  B.  Adoue  in 
trust  with  the  understanding  that  same  should  be  by  him  held  as 
indemnity  against  loss  to  the  bank  by  reason  of  the  certification  of 
the  note  sued  on,  etc. 

The  case  was  tried  by  the  court  without  the  intervention  of  a  jury 
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upon  an  agreed  statement  of  faets^  which  had  been  reduced  to  writ- 
ing and  signed  by  the  parties  and  resulted  in  a  judgment  for  the 
defendants.  Upon  motion  of  the  plaintiff  to  file  conclusions  of  fact 
and  law  the  trial  court  adopted  the  agreed  statement  of  facts  as 
his  findings  of  fact  in  the  case,  and  for  his  conclusions  of  law  simply 
stated,  "TJpon  said  facts  judgment  should  be  rendered  for  the  de- 
fendants, which  will  accordingly  be  now  done."  The  agreed  state- 
ment of  facts  is  also  adopted  by  this  court  as  its  conclusions  of  fact. 

Opinion. — 1.  Appellant  was  dissatisfied  with  the  court's  general 
conclusions  of  law  that  judgment  should  be  rendered  for  the  defend- 
ants, and  filed  a  motion  requesting  specific  findings  of  law  upon 
several  designated  issues.  This  motion  was  refused  and  the  court's 
action  upon  it  is  assigned  as  error.  There  was  and  is  no  dispute 
about  the  facts.  They  were  agreed  upon,  reduced  to  writing  and 
submitted  to  the  court  on  the  trial  of  the.  case.  This  agreed  state- 
ment of  the  facts  was  adopted  by  the  trial  court  as  its  conclusions 
of  fact  and  the  same  is  found  in  the  record  sent  to  this  court  as  a 
full  statement  of  the  facts  to  be  considered  on  this  appeal.  In 
this  attitude  of  the  record  the  judge's  refusal  to  file  specific  con- 
clusions of  law,  expressive  of  his  views  of  the  legal  questions 
involved,  resulted  in  no  injury  to  appellant  and  hence  furnishes  no 
sufficient  ground  for  a  reversal  of  the  case.  City  Nat.  Bank  v.  Stout, 
61  Texas,  567 ;  Umscheid  v.  Scholz,  84  Texas,  265. 

2.  Appellant  contends,  in  effect,  that  the  instrument  declared  on 
is  a  check  certified  by  the  bank  in  the  usual  course  of  banking  busi- 
ness and  fixed  the  liability  of  the  bank  thereon  upon  the  happening 
of  the  contingency  expressed  upon  its  face.  This  proposition  is  con- 
troverted by  appellees  and  the  position  taken  that  the  contract  sued 
on,  so  far  as  the  bank  is  concerned,  is  a  surety  or  indemnity  obli- 
gation indemnifying  appellant  to  the  extent  of  $10,159  against 
liability  and  loss  arising  from  default  of  Sonnefield  &  Emmins  in 
the  performance  of  the  contract  with  the  First  National  Bank  Build- 
ing Company,  Limited,  for  the  erection  of  a  building  in  Shreveport, 
Louisiana,  and  is  ultra  vires,  and  not  binding  upon  the  bank.  We 
think  it  clear  that  the  instrument  in  question  is  not  a  commercial 
check  certified  in  the  usual  course  of  business  and  that  the  principles 
applicable  to  such  checks  can  not  be  invoked  to  fix  liability  on  the 
bank.  Indeed,  we  think  it  is  plain  from  the  face  of  the  instrument 
that  it  is  a  check  or  order  drawn  and  certified  entirely  outside  of 
the  usual  course  of  banking  business.  Mr.  Daniel,  in  his  work  on 
Negotiable  Instruments,  vol.  2,  sec.  1566,  defines  a  check  as  follows: 
"A  check  is  a  draft  or  order  upon  a  bank  or  banking  house,  pur- 
porting to  be  drawn  upon  a  deposit  of  funds  for  the  payment  at  all 
events  of  a  certain  sum  of  money,  to  a  certain  person  therein  named, 
or  to  him  or  his  order,  or  to  bearer,  and  payable  instantly  on  de- 
mand." Tested  by  this  definition  the  instrument  sued  on  is  lacking 
in  more  than  one  of  the  essential  characteristics  of  this  species  of 
commercial  paper.  It  is  not  for  the  payment  of  a  certain  specified 
sum  of  money,  nor  is  it  payable  instantly  on  demand.  Neither  is  any 
amount  by  the  terms  of  the  instrument  payable  at  all  events.  On 
the  contrary,  the  amount  agreed  to   be  paid   is  uncertain  and  de- 
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pendent  on  condition  that  the  drawers  shall  fail  to  comply  with 
the  terms  of  a  certain  building  contract  existing  between  them  and  a 
third  party,  namely,  First  National  Bank  Building  Company,  Limited, 
of  Shreveport,  Louisiana,  and  on  the  further  condition  that  the  drawee 
(appellant)  as  surety  on  the  drawer's  bond  for  the  faithful  perform- 
ance of  said  contract  shall  have  become  legally  liable  on  said  bond. 
The  text  writers  differ  in  their  definitions  of  a  check,  some  falling 
short,  it  is  said,  "of  giving  all  its  distinguishing  qualities,  and  some 
ascribing  to  it  qualities,  which  it  is  not  absolutely  necessary  that  it 
should  possess;"  but  the  definition  quoted  is  sustained  by  many 
authorities,  among  which  are  the  following:  Blair  &  Hoge  v.  Wilson, 
28  Gratt.,  170;  Bidgely  Bank  v.  Patton,  109  111.,  484;  Harrison 
V.  Nicollet  Nat.  Bank,  41  Minn.,  489;  Cincinnati  Oyster  &  Fish  Co. 
V.  National  Lafayette  Bank,  51  Ohio  St.  Rep.,  106;  Exchange  Bank 
V.  Sutton  Bank,  78  Md.,  577;  Kavanaugh  v.  Farmers'  Bank,  59 
Mo.  App.,  540.  That  it  shall  be  payable  instantly  on  demand  and 
unconditionally  for  a  sum  certain,  are  certainly  essential  elements, 
and  inasmuch  as  the  check  or  order  we  are  considering  shows  on 
its  face  that  the  time  of  its  pa3anent  was  uncertain,  and  the  amount 
which  the  bank  might  become  liable  for  not  definitely  fixed  by  its 
terms,  and  that  its  liability  for  any  amount  whatever  was  condi- 
tioned and  dependent  upon  the  happening  of  certain  contingencies, 
we  are  quite  sure  it  was  not  a  check  certified  in  the  usual  course  of 
business,  and  therefore  no  officer  of  the  bank  had  implied  authority 
to  certify  it. 

That  the  president  or  cashier  of  a  bank  ex  officio  has  implied 
power  to  certify  a  check  drawn  in  the  usual  course  of  banking  busi- 
ness when  presented  for  payment,  seems  to  be  well  settled.  Such  a 
check  is  supposed  to  be  drawn  upon  a  previous  deposit  of  funds  and 
when  certified  is  an  appropriation  of  such  funds  to  the  holder  of  the 
check.  In  such  case  the  money  no  longer  belongs  to  the  drawer. 
1  Morse  on  Banking,  382.  But  "without  special  authority  conferred 
upon  him  the  officer  of  a  bank  has  no  implied  authority  to  certify 
any  but  commercial  checks,  that  is,  those  drawn  in  commercial  form 
in  the  usual  course  of  business,"  and  the  certification  of  other  than 
such  checks  will  not  bind  the  bank,  unless  express  authority  for  so 
doing  is  shown.  So  that  "if  the  check  bears  upon  it  a  memorandum 
that  it  is  to  be  held  as  collateral,  etc.,  the  cashier's  certification  is 
not  in  due  course  and  will  not  bind  the  bank  unless  expressly,  au- 
thorized." Dorsey  v.  Abrams,  85  Penn.  St.  Rep.,  299;  2  Daniel  on 
Negotiable  Instruments,  sec.  1607. 

The  proposition  that  appellant  was  a  bona  fide  holder  of  the  order 
for  value  is  unavailing.  It  was  not  shown  that  either  the  president 
or  the  cashier  of  the  bank  was  expressly  authorized  or  empowered 
to  certify  said  order,  and  the  face  of  the  instrument  affected  appel- 
lant with  notice  that  it  was  not  a  commercial  check.  This  was 
sufficient  to  put  appellant  upon  inquiry  as  to  the  authority  of  said 
officers. 

3.  Treating  the  contract  sued  on  as  a  surety  or  indemnity 
obligation  indemnifying  appellant  to  the  extent  of  $10,159  against 
Vol.   XLVlil.   Civil— 20. 


306  Texas  Civil  Appeals  Reports,  Vol.  48.     [December, 

liability  and  loss  arising  from  default  of  Sonnefield  &  Emmins  in 
the  performance  of  their  contract  with  the  First  National  Bank 
Building  Company,  Limited,  as  we  think  it  should  be,  then  the  acts  of 
the  oflBcers  of  the  bank  in  entering  into  such  an  obligation  must  be  held 
to  be  ultra  vires  and  void.  Section  6136  of  the  Eevised  Statutes 
of  the  United  States  provides,  that  national  banks  shall  have  power: 
"To  exercise  by  its  board  of  directors  or  duly  authorized  officers  or 
agents,  subject  to  law,  all  such  incidental  powers  as  shall  be  neces- 
sary to  carry  on  the  banking  business;  by  discounting  and  negotiating 
promissory  notes,  drafts,  bills  of  exchange  and  other  evidence  of 
debt;  by  receiving  deposits;  by  buying  and  selling  exchange,  coin 
and  bullion;  by  loaning  money  on  personal  security;  and  by  obtain- 
ing, issuing  and  circulating  notes  according  to  the  provisions  of  this 
title/'  In  construing  this  statute  the  courts  of  the  United  States, 
to  whose  interpretation  of  such  laws  the  State  courts  must  yield, 
have  repeatedly  held,  in  effect,  that  it  is  not  within  the  corporate 
power  of  a  national  bank  to  become  surety  or  guarantor  for  'an- 
other, or  to  bind  itself  to  answer  for  the  debt  or  default  of  another. 
In  First  Nat.  Bank  v.  American  Nat.  Bank,  72  S.  W.  Rep.  (Mo.), 
1059,  the  authorities  upon  the  subject  are  cited  in  extenso  and  the 
rule  declared  to  be  "that  a  national  bank  has  no  power,  with  or 
without  a  sufficient  consideration,  to  agree  or  bind  itself  that  a 
draft  of  A.  upon  B.  will  be  paid;  that  such  agreement  is  a  mere 
guaranty,  and  is  not  within  the  powers  conferred  upon  such  banks; 
and  that  when  sued  upon  such  a  contract,  the  bank  can  successfully 
interpose  a  defense  of  ultra  vires/^  In  Commercial  Nat.  Bank  v. 
Pirie,  82  Fed.  Rep.,  799,  the  rule  is  stated  thus:  "The  Act  of 
Congress  under  which  the  bank  was  organized,  confers  no  authority 
upon  national  banks  to  guaranty  the  payment  of  debts  contracted 
by  third  parties,  and  acts  of  that  nature,  whether  performed  by 
the  cashier  of  his  own  motion  or  by  direction  of  the  board  of  di- 
rectors, are  necessarily  ultra  vires.  A  national  bank  may  endorse 
or  guaranty  the  payment  of  commercial  paper  which  it  holds,  when 
it  rediscounts  or  disposes  of  the  same  in  the  ordinary  course  of 
business.  Such  power,  it  seems,  a  national  bank  may  exercise  as 
incident  to  the  express  authority  conferred  on  such  banks  by  the 
national  banking  Act  to  discount  and  negotiate  promissory  notes, 
drafts,  bills  of  exchange  and  other  evidence  of  debt  (People's 
National  Bank  v.  Manufacturer's  National  Bank,  101  U.  S.,  181, 
183;  United  States  Nat.  Bank  v.  First  Nat.  Bank,  49  U.  S.  App., 
67,  24  C.  C.  A.,  597) ;  but  it  has  never  been  supposed  that  the 
board  of  directors  of  a  national  bank  can  bind  it  by  contracts  of 
suretyship  or  guaranty  which  are  made  for  the  sole  benefit  and 
advantage  of  others.  The  national  banking  Act  confers  no  such 
authority  in  express  terms  or  by  fair  implication,  and  the  exercise 
of  such  power  by  such  corporations  would  be  detrimental  to  the  in- 
terest of  depositors,  stockholders  and  the  public  generally.*'  Citing 
Norton  v.  Bank,  61  N.  H.,  589;  State  Nat.  Bank  of  St.  Josepli 
V.  Newton  Nat.  Bank,  32  U.  S.  App.,  52,  58;  Farmers'  &  M.  Bank 
V.  Smith,  40  U.  S.  App.,  690,  23  C.  C.  A.,  80,  and  77  Fed.,  120. 
It  follows  that  the  effort  on  the  part  of  the  president  and  cashier 
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of  the  appellee  bank  in  this  case  by  the  acts  disclosed  to  create 
upon  it  an  obligation  to  indemnify  appellant  to  the  extent  of  the 
amount  specified  in  the  instrument,  declared  on  against  liability 
and  loss  arising  from  default  of  Sonnefield  &  Emmins  in  the  per- 
formance of  their  contract  with  the  First  National  Bank  Building 
Company,  Limited,  or  to  in  any  manner  answer  to  that  extent  for 
such  default,  was  ultra  vires  and  not  binding  upon  the  bank.  Com- 
mercial Bank  v.  First  Nat.  Bank,  97  Texas,  536;  Groos  v.  Brewster, 
55  S.  W.  Rep.,  590;  First  Nat.  Bank  v.  American  Nat.  Bank,  72 
S.  W.  Rep.,  1059;  Bowen  v.  Needles  Nat.  Bank,  87  Fed.  Rep.,  430, 
and  cases  cited. 

The  foregoing  authorities  also  sustain  the  view  that  under  the 
circumstances  of  this  case  the  bank  was  and  is  not  estopped  to  plead 
ultra  vires,  but  the  remarks  quoted  from  cases  mentioned  below 
are  especially  applicable.  In  California  Bank  v.  Kennedy,  167  TJ.  S., 
loc.  cit.,  367,  42  L.  ed.,  198,  Mr.  Justice  White  says:  "Whatever 
divergence  of  opinion  may  arise  on  this  question  from  conflicting 
adjudications  in  some  of  the  State  courts,  in  this  court  it  is  set- 
tled in  favor  of  the  right  of  the  corporation  to  plead  its  want  of 
power;  that  is  to  say,  to  assert  the  nullity  of  an  act  which  is  an 
ultra  vires  act."  In  Central  Transp.  Co.  v.  Pullman  Palace  Car 
Co.,  139  U.  S.,  at  pages  59  and  60,  it  is  said:  "A  contract  of  a 
corporation  which  is  ultra  vires  in  the  proper  sense,  that  is  to  say, 
outside  the  object  of  its  creation  as  defined  in  the  law  of  its  or- 
ganization, and  therefore  beyond  the  powers  conferred  upon  it  by 
the  Legislature,  is  not  voidable  only,  but  wholly  void,  and  of  no 
legal  effect.  The  objection  to  the  contract  is,  not  merely  that  the 
corporation  ought  not  to  have  made  it,  but  that  it  could  not  make 
it.  The  contract  can  not  be  ratified  by  either  party  because  it 
could  not  have  been  authorized  by  either.  No  performance  on  either 
side  can  give  the  unlawful  contract  any  validity  or  be  the  founda- 
tion for  any  right  of  action  upon  it."  It  must  be  borne  in  mind 
that  we  are  speaking  of  acts  that  are  ultra  vires  absolute,  that  is, 
such  as  are  "beyond  the  powers  of  the  bank  for  any  purpose  and 
under  all  circumstances,  and  not  acts  that  are  ultra  vires  by  circum- 
stance or  such  as  are  beyond  its  authority  for  some  purposes  or  * 
under  some  circumstances,  but  are  within  its  power  under  other 
circumstances  or  for  other  purposes."  We  regard  the  acts  involved 
in  this  controversy  to  be  of  the  character  first  named.  Many  of 
the  authorities  cited  and  discussed  by  appellant  have  reference  to 
acts  ultra  vires  by  circumstances  unknown,  and  hence  not  applicable 
to  the  facts  of  this  case. 

4.  There  is  no  assignment  of  error  complaining  of  the  judgment 
in  favor  of  Illingworth,  and  the  only  remaining  question  requiring 
notice  is,  whether  or  not  J.  B.  Adoue  became,  and  was  individually, 
liable  upon  the  obligation  sued  on.  Such  liability  is  claimed  by 
appellant  upon  the  ground  that  Sonnefield  &  Emmins  did  not,  at 
the  date  of  the  giving  of  the  order,  have  money  on  deposit  in  the 
bank  sufiicient  to  pay  the  same,  and  that  Adoue  by  certifying  the 
said  order,  *'as  per  terms  and  conditions  therein  expressed,"  falsely 
led  the  appellant  to  believe  that  the  sum  named  in   said  obligation 
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was  on  deposit  to  the  credit  of  said  Sonnefield  &  Emmins  and 
would  be  held  by  the  bank  to  protect  appellant  in  the  event  it 
should  become  legally  liable  on  its  bond  to  the  First  National  Bank 
Building  Company^  Limited.  This  proposition  can  not  be  maintained. 
It  clearly  appears  that  J.  B.  Adoue,  in  certifying  and  signing  the 
instrument,  acted  as  an  officer  of  the  bank,  and  with  a  view  of  bind- 
ing only  the  bank.  He  made  no  misrepresentations  whatever,  so 
far  as  the  evidence  sliows,  and  having  acted  simply  as  an  officer 
of  the  bank,  and  no  liability  being  fixed  upon  the  bank,  Adoue  is 
not  individually  liable.  First  Nat.  Bank  v.  Commercial  Nat.  Bank, 
99  Texas,  118;  Holt  v.  Winfield  Bank,  25   Fed.   Rep.,  812. 

Again,  as  the  check  sued  on  was  not  a  certified  clieck  issued  in 
the  usual  course  of  business,  the  presumption  would  not  obtain,  or 
could  not  be  indulged,  as  it  would  or  could  be  in  the  case  where 
such  a  check  was  given,  that  funds  had  been  deposited  with  the  bank 
to  meet  it.  The  face  of  the  instrument  was  notice  to  appellant  of 
that  fact,  and  that  it  did  not  have  the  effect  to  appropriate  any 
deposit  of  Sonnefield  &  Emmins  to  its  payment.  Adoue  did  not 
represent  that  there  were  such  funds  on  deposit  for  that  purpose 
and  he  can  not  be  charged  with  having  deceived  or  misled  appellant 
into  the  belief  that  there  were,  by  the  mere  certification  of  the  order. 
If  appellant  was  ignorant  of  the  fact  that  no  funds  of  Sonnefield 
&  Emmins  were  in  the  bank  to  meet  the  order,  it  must  be  attributed 
to  its  neglect  and  want  of  investigation.  There  were  in  fact  no  such 
funds,  and  inquiry  would  have  disclosed  to  appellant  that  fact.  The 
action  of  the  court  in  rendering  judgment  for  appellees  embraces 
a  finding  that,  under  the  facts  and  circumstances  disclosed  by  the 
evidence,  there  was  no  such  misrepresentation  or  concealment  on 
the  part  of  Adoue  as  to  render  him  individually  responsible  for  the 
amount  of  the  order,  and  we  think  such  finding  warranted  by  the 
evidence  and  it  will  not  be  disturbed.  Certainly,  the  court  was 
not  authorized,  under  the  circumstances,  to  declare,  as  a  matter  of 
law,  that  the  mere  unauthorized  act  of  certifying  and  signing  the 
order,  constituted  such  a  legal  fraud  upon  appellant  as  rendered 
Adoue  personally   liable. 

,    Believing  no  reversible  error  is  apparent  of  record  the  judgment 
of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  Ellis  et  al.  v.  E.  L.  Lehman  ex  al. 

Decided  December  21,  1907. 

1. — ^Harried   Woman — ^Acknowledgment — Gondnsiye,   when. 

A  certificate  of  acknowledgment  of  a  married  woman  is  oonclusive  of  the 
facts  therein  stated  unless  fraud  or  imposition  is  alleged  and  proved  in  which 
the  grantee  participated  or  had  knowledge  of. 

8. — Deed — ConBlderatlon — ^Parol  Proof. 

The  true  consideration  for  a  deed  may  always  be  shown  by  parol,  even 
though  the  deed  be  executed  by  a  married  woman. 
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Error  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

T,  L.  Brame  and  J,  W.  Finley,  for  plaintiffs  in  error. — The  deed 
from  plaintiffs  to  Mrs.  Lehman  was  not  explained  to  the  wife^  Mrs. 
Ellis,  by  the  notary,  did  not  express  the  true  consideration,  or  any 
but  a  nominal  consideration;  she  thought  it  was  a  lien;  it  was 
void  and  passed  no  title.  Constitutions  of  1845,  1861  and  1866,  art. 
7,  sec.  22;  Const.  1869,  art.  12,  sec.  15;  Const.  1876,  art.  16,  sees. 
60  and  52;  Rev.  Stats.,  arts.  635,  636,  4618  and  4621;  Norton  v. 
Davis,  83  Texas,  36;  Johnson  v.  Taylor,  60  Texas,  369;  Langton  v. 
Marshall,  59  Texas,  296;  Johnson  v.  Bryan,  62  Texas,  624;  Ruleman 
v.  Pritchett,  56  Texas,  485;  Moores  v.  Linney,  2  Texas  Civ.  App., 
295. 

It  was  void  because  it  did  not  express  the  true  consideration  or 
any  consideration.  The  deed  stated  a  consideration  of  $1,  the 
consideration  proved  was  $107.50.  Speer^s  Law  of  Married  Women, 
sec.  98;  Hayden  v.  Moffatt,  74  Texas,  649;  22  Texas  Civ.  App.,  607; 
Cole  V.  Bammel,  62  Texas,  108 ;  Stallings  v.  Hullum,  79  Texas,  421 ; 
89  Texas,  431;  Blum  v.  Light,  81  Texas,  414;  Gatewood  v.  Scurlock, 
2  Texas  Civ.  App.,  98;  Burham  v.  McMichael,  6  Texas  Civ.  App., 
496. 

It  was  void  because,  the  consideration  stated  being  only  nominal, 
it  did  not  appear  to  be  a  sale  but  a  gift,  and  there  can  be  no  gift 
of  the  homestead.  Everett  v.  Texas  Mexican  Ry.,  67  Texas,  430; 
Berry  v.  Donley,  26  Texas,  745;  Wadkins  v.  Watson,  86  Texas,  194; 
Paschal's  Dig.,  art.  1003;  Burgess  v.  Hargrove,  64  Texas,  115,  117: 
Huff  V.  Crawford,  88  Texas,  374;  Angier  v.  Coward,  79  Texas,  555. 

There  was  no  claim  that  Mrs.  Lehman  was  an  innocent  purchaser, 
and  she  could  not  be  an  innocent  purchaser,  because  the  consideration 
stated  in  the  deed  was  only  nominal;  and  because  the  real  consid- 
eration was  different  from  that  stated  in  the  deed.  lilies  v.  Frerichs, 
11  Texas  Civ.  App.,  575,  578;  Texas  &  Pac.  Ry.  v.  Durrett,  57  Texas, 
48;  Caruth  v.  Grigsby,  67  Texas,  259;  Whitaker  v.  Farris,  17  Texas 
Ct.  Rep.,  1010. 

Hatnp  P.  Abney,  for  defendants  in  error. — Neither  the  wife  nor 
her  husband  can  defeat  a  conveyance  of  the  homestead  or  the  sep- 
arate property  of  the  wife  by  showing  that  at  the  time  her  acknowl- 
edgment was  taken  she  did  not  understand  its  import,  or  that  the 
officer  did  not  properly  explain  it  to  her,  unless  she  also  shows  that 
these  facts  were  brought  to  the  knowledge  of  the  grantee.  Atkinson 
V.  .Reed,  49  S.  W.  Rep.,  260;  Herring  v.  White,  6  Texas  Civ.  App., 
261. 

RAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try 
title  to  a  lot  of  land  brought  by  John  Ellis  and  wife  against  E. 
L.  Lehman  and  wife.  A  trial  was  had  before  the  court  without  a 
jury,  which  resulted  in  a  judgment  for  Lehman  and  wife. 

We  adopt  the  trial  court^s  findings  of  fact,  which  are  supported 
by  the  evidence,  to  wit: 
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1.  That  the  land  in  controversy  was  deeded  by  H.  N.  Tuck  and 
W.  M.  Scott,  trustees,  to  John  Ellis,  plaintiff,  on  October  30,  1901, 
and  recorded  in  vol.  140,  at  page  527,  deed  records  of  Grayson 
County,  Texas,  transferred  the  title  to  the  land  in  controversy  to 
plaintiff,  John  Ellis,  and  that  such  deed  of  transfer  is  the  common 
source  of  title  under  which  all  of  the  parties  hereto  claim. 

2.  That  at  the  time  plaintiff  purchased  the  land  in  controversy 
there  were  no  improvements  on  said  land,  but  that  shortly  there- 
after the  improvements  that  are  on  the  land  today  were  placed  on 
said  land  and  that  plaintiff  and  his  wife  moved  on  said  land  and 
occupied  for  a  short  time  .same  as  their  homestead  and  at  the  time 
of  these  transactions  it  was  their  homestead. 

3.  That  the  cost  of  the  improvements  so  placed  on  said  land 
was,  as  to  the  major  part  thereof,  paid  for  by  defendant  E.  L. 
Lehman,  under  a  verbal  contract  with  the  said  John  Ellis,  by  which 
the  said  Lehman  was  to  be  reimbursed.  A  small  part  of  the  value 
of  the  improvements  was  paid  for  by  the  plaintiff  Ellis. 

4.  That  there  arose  a  disagreement  between  the  parties  and  that 
on  the  evening  of  the  21st  of  January,  1902,  the  plaintiff  John 
Ellis  and  his  wife  agreed  with  the  defendant,  E.  L.  Lehman,  and 
his  wife,  that  the  property  should  be  deeded  to  Mrs.  E.  L.  Lehman 
in  consideration  of  said  E.  L.  Lelmian  paying  to  plaintiff  the  amount 
he  had  expended,  for  the  lot  and  in  placing  the  improvements  thereon 
and  that  this  agreement  was  thoroughly  understood  by  all  the  par- 
ties to  this  suit  and  also  by  plaintiff's  wife. 

5.  That  the  instrument  dated  January  22,  1902,  and  recorded  in 
volume  143,  at  page  329,  is  a  general  warranty  deed  duly  executed 
by  plaintiff,  John  Ellis  and  his  wife,  Minnie  Ellis,  and  conveyed  the 
title  of  the  land  in  controversy  to  Mrs.  E.  L.  Lehman,  and  that  said 
deed  was  executed  in  furtherance  of  the  agreement  mentioned  in 
paragraph  4  of  these  findings;  and  that  the  said  E.  L.  Lehman  paid 
to  the  said  John  Ellis  the  amount  he  had  expended  in  placing  the 
improvements  on  said  property  and  the  amount  he  had  paid  the 
said  Tuck  and  Scott  for  said  land. 

6.  Mrs.  Ellis  is  a  daughter  of  defendants. 

The  controversy  arises  over  the  validity  of  a  deed  executed  by 
Ellis  and  wife  to  Mrs.  E.  L.  Lehman,  conveying  lot  12,  block  24, 
College  Park  Addition  to  Sherman,  Grayson  County,  Texas.  The 
contention  of  Ellis  and  wife  is  that  the  officer  taking  the  acknowl- 
edgment of  Mrs.  Ellis  did  not  explain  the  deed  to  her,  that  the  deed 
did  not  express  the  true  consideration,  or  any  but  a  nominal  con- 
sideration, that  she  thought  it  was  a  lien,  and  that  it  was  void 
and  passed  no  title.  The  conveyance  was  an  ordinary  warranty  deed 
on  its  face,  the  consideration  expressed  was  $1  and  the  privy  acknowl- 
edgment of  Mrs.  Ellis  was  legal  in  form.  No  fraud  was  perpetrated 
upon  Mrs.  Ellis  by  the  grantee,  nor  was  it  shown  that  Mrs.  Lehman 
or  husband  were  present  at  the  taking  of  Mrs.  Ellis'  acknowledgment 
or  knew  anything  about  the  manner  of  its  taking.  Under  these 
circumstances  the  certificate  of  the  officer  was  conclusive.  "No 
doctrine  is  better  settled  in  this  State  than  the  proposition  that  a 
certificate  of  acknowledgment  is  conclusive  of  the  facts  tiiierein  stated. 
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unless  fraud  or  imposition  is  alleged  and  in  which  the  grantee  par- 
ticipated or  had  knowledge."  Herring  v.  White,  6  Texas  Civ.  App., 
249;  Atkinson  v.  Eeed,  49  S.  W.  Kep.,  260;  Miller  v.  Yturria,  69 
Texas,   649. 

The  contention  that  the  deed  was  intended  as  a  mortgage  can  not 
be  sustained.  On  this  point  the  evidence  conflicts,  but  there  is 
sufficient  evidence  to  sustain  the  court's  finding  that  the  deed  was 
intended  as  an  absolute  conveyance  of  the  title. 

Appellants  contend  that  the  deed  is  void  because  it  did  not  ex- 
press the  true  consideration,  or  any  consideration.  The  considera- 
tion expressed  in  the  deed  was  $1.  The  consideration  for  a  convey- 
ance can  be  shown  by  parol.  The  evidence  shows  that  a  valuable  con- 
sideration was  paid  for  the  lot,  and  neither  Ellis  nor  his  wife  testi- 
fied that  they  did  not  receive  a  valuable  consideration  or  a  different 
consideration   than  that  shown  to  have  been  paid  by   the  Lehmans. 

The  evidence  warrants  the  conclusion  that  Mrs.  Ellia  understood 
the  consideration  she  was  to  receive,  that  she  did  receive  it,  and 
that  there  is  nor  merit  in  this  contention.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


J.   W.   RiPT  ET  AL.   V.   BeDWATER   LUMBER   COMPAIHT   ET   AL. 

Decided  December  21^  1907. 

1 . — ^Beceiyer— Appointment — ^Appeal. 

Two  persons  were  appointed  joint  receivers  of  two  corporations;  subse- 
quently one  of  said  persons  resigned  and  an  order  was  made  appointing  the 
other  person  as  sole  receiver  for  both  corporations.  Held,  an  appeal  perfected 
within  twenty  days  from  the  date  of  the  last  order  was  within  due  time  under 
the  provision  of  the  statute  requiring  an  appeal  from  an  order  appointing  a 
receiver  to  be  perfected  in  twenty  days  from  the  date  of  the  appointment.  (Jus- 
tice Talbot  dissenting.) 

2. — ^Receiver — Corporation — ^Venne. 

The  court  having  jurisdiction  of  the  subject  matter  of  a  suit,  though 
not  in  the  county  of  the  domicile  of  a  defendant  corporation,  may  appoint  a 
receiver  for  such  corporation.  Besides,  the  question  is  one  of  venue  and  the 
privilege  may  be  waived. 

8. — Receiver — ^Appointment — ^Appeal — ^Issnes. 

On  an  appeal  from  an  order  appointing  a  receiver,  a  question  as  to  the 
validity  of  an  order  of  the  trial  court  consolidating  the  two  suits  in  which 
receivers  were  appointed,  will  not  be  considered. 

4. — Receiver — ^Appointment — Notice. 

The  provision  in  the  statute  requiring  notice  to  be  given  of  an  applica- 
tion for  the  appointment  of  a  receiver,  applies  only  to  the  defendant  in  the 
action,  and  an  appointment  without  objection  by  the  defendant  is  conclusive 
as  to  creditors  in  the  absence  of  fraud  or  collusion. 


5. — Same — ^Insolvent  Corporation — ^Pleading:. 

In  an  application  for  the  appointment  of  a  receiver  for  an  insolvent  cor- 
poration, pleading  considered,  and  held  sufficient  to  require  the  appointment 
as  prayed  for. 
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6. — Same — ^Defunct  Corporation — Franchise  Tax. 

The  forfeiture  of  corporate  rights  by  reason  of  failure  to  pay  the  franchise 
tax,  is  a  statutory  ground  for  the  appointment  of  a  receiver. 

7. — Same — Judgment  Creditor — Laches. 

A  creditor  who  has  obtained  judgment  against  an  insolvent  corporation 
with  foreclosure  of  lien  on  a  small  portion  of  the  corporation's  assets,  but 
who  has  delayed  for  eighteen  months  to  execute  said  judgment,  cannot  pre- 
vent the  appointment  of  a  receiver  for  said  corporation.  Such  rightd  as  the 
creditor  may  have  can  be  protected  in  the  receivership. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before  Hon.  E.  B.  Muse. 

M.  B.  Templeton,  for  appellants  Bipy. — The  appointment  of  re- 
ceiver without  notice  where  the  petition  fails  to  allege  any  imme- 
diate emergency  is  of  itself  sufficient  ground  to  deny  the  receivership. 
92   S.  W.  Rep.,  816. 

The  fact  that  a  corporation  has  failed  to  pay  its  franchise  tax  and 
for  this  reason  its  right  to  do  business  in  the  State  has  been  can- 
celled, is  not  ground  for  a  receivership.  85  S.  W.  Rep.,  314;  70 
S.  W.  Rep.,  597;  62  S.  W.  Rep.,  819;  35  So.  Rep.,  227;  2  Clark  & 
Marshall's  Private  Corporations,  p.  863;  1  Clark  &  Marshall's  Private 
Corporations,   p.    226. 

The  petition  upon  which  the  receiver  was  appointed  to  take  charge 
of  the  assets  of  the  Redwater  Lumber  Company  admits  that  the  cor- 
poration is  solvent,  having  assets  of  over  one-half  million  dollars 
with  liabilities  of  about  $150,000;  that  no  allegation  is  made  that 
the  directors  have  mismanaged  the  property  or  are  about  to  commit 
waste  or  that  any  reason  exists  why  the  officers  of  the  corporation 
can  not  administer  the  estate  as  well  as  a  receiver;  in  fact,  the  peti- 
tion fails  to  show  any  equity  for  the  appointment  of  a  receiver  or 
any  reason  why  the  plaintiff  has  not  her  remedy  at  law  in  the  usual 
way,  hence  it  was  error  to  appoint  the  receiver  or  refuse  his  discharge 
upon  motion.  87  S.  W.  Rep.,  632;  23  S.  W.  Rep.,  819;  45  S.  W. 
Rep.,  738;  79  S.  W.  Rep.,  374;  High  on  Receivers,  sees.  10,  11,  18, 
63,  68,  70,  72,  741. 

Notwithstanding  the  Secretary  of  State  may  have  canceled  the  cor- 
poration's right  to  do  business  in  the  State,  yet  it  is  a  de  facto 
corporation  and  carrying  on  its  business  with  officers  in  the  usual 
way;  there  was  no  allegation  that  the  corporation  had  ceased  to  do 
business,  or  was  without  board  of  directors  or  officers,  and  hence  it 
was  subject  to  the  ordinary  process  of  the  court.  1  Clark  &  Marshall 
on  Private  Corporations,  p.  226. 

Chilton  &  Chilton,  for  appellant  Barrier. — The  District  Court  of 
Dallas  County  had  no  jurisdiction  to  appoint  receiver  of  the  prop- 
erty of  Redwater  Lumber  Co.  Rev.  Stat.,  arts.  1488,  52431;  Session 
Acts  1905,  p.  21  (Sayles'  2d  Supp.,  p.  520);  Wills  Point  Co.  v. 
So.  Rock  Island  Co.,  71  S.  W.  Rep.,  292. 

It  was  not  shown  that  the  property  upon  which  Mrs.  Mork  claimed 
a  lien  was  in  danger  of  being  lost,  removed  or  materially  injured 
or  was  probably  insufficient  to  discharge  her  mortgage  debt.     Rogers 
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V.  So.  Pine  Lumber  Co.,  21  Texas  Civ.  App.,  59;  Grant  v.  Phoenix 
Life  Insurance  Co.,  121  U.  S.,  105;  City  National  Bank  v.  Dunham, 
18  Texas  Civ.  App.,  187. 

The  District  Court  erred  in  appointing  a  receiver  for  the  property 
of  the  Bedwater  Lumber  Company,  because  of  its  insolvency  or 
imminent  danger  of  insolvency,  upon  the  petition  of  Mrs.  Morlc,  as 
a  creditor  of  the  corporation.  Espuela  Land  Co.  v.  Bindle,  5  Texas 
Civ.  App.,  23;  New  Birmingham  Co.  v.  Blevins,  12  Texas  Civ.  App., 
422;  Cahn  v.  Johnson,  12  Texas  Civ.  App.,  308;  Carter  v.  Hightower, 
79  Texas,  136;  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Manu- 
facturing Co.,  86  Texas,  156,  88  Texas,  468;  Hollins  v.  Brierfield 
Coal  Co.,  150  U.  S.,  378;  Orr  v.  Thompson,  89  Texas,  501;  George 
V.  Wallace,  135  Fed.  Bep.,  286;  McIUienny  v.  Binz,  80  Texas,  7. 

The  District  Court  had  no  authority  to  appoint  a  receiver  for  the 
property  of  the  Bedwater  Lumber  Company  because  of  the  for- 
feiture of  its  corporate  rights  by  the  Bedwater  Lumber  Co.,  upon  the 
petition  of  Mrs.  Mork  as  a  creditor  of  the  corporation.  Bev.  Stat., 
arts.  2900-2901;  East  Line  &  B.  B.  By.  v.  State,  75  Texas,  451. 

The  court  should  have  vacated  the  receivership  as  to  the  mules 
and  horses  covered  by  intervener's  judgment  of  foreclosure  in  the 
District  Court  of  Bowie  County.  Taylor  v.  Doom,  95  S.  W.  Bep.,  4; 
Baze  V.  Island  City,  94  S.  W.  Bep.,  460;  Farmers  Loan  &  Trust 
Co.  V.  Lake  Shore  By.  Co.,  177  U.  S.,  61;  Louisville  Trust  Co.  v. 
Knott,  130  Fed.  Bep.,  820;  Merritt  v.  American  Steel  Co.,  79  Fed. 
Bep.,  230;  Bev.  Stat.,  art.  2880. 

Cockrell  &  Oray,  R.  W.  Rodgers  and  Todd  &  Hurley,  for  appellees. 

BAINEY,  Chief  Justice. — This  is  an  appeal  from  an  interlocu- 
tory order  appointing  a  receiver. 

On  April  13,  1907,  Mrs.  Minnie  Mork  filed  suit  in  the  District 
Court  of  Dallas  County  against  the  Bedwater  Lumber  Company,  a 
private  corporation  of  Bowie  County,  to  recover  on  a  promissory  note 
for  $7500  and  claiming  a  verbal  mortgage  as  a  second  lien  upon 
the  property  of  said  company,  and  praying  for  a  receiver.  At  the 
same  time,  on  April  13,  1907,  V.  E.  Buron  filed  suit  in  the  District 
Court  of  Dallas  County  against  the  Northeast  Texas  Bailway  Com- 
pany, a  corporation,  the  principal  office  and  place  of  business  of 
which  is  in  Bowie  County,  Texas,  seeking  to  recover  the  sum  of 
$900  for  salary  as  general  manager  and  praying  for  a  receiver.  Both 
suits  were  brought  for  the  benefit  of  all  creditors  who  wished  to 
join. 

On  the  same  day,  April  13,  1907,  Hon.  E.  B.  Muse,  Judge  of  44th 
District,  appointed  W.  J.  Moroney  and  H.  Munz  joint  receivers  of 
the  properties  of  both  corporations. 

On  April  15,  1907,  G.  Munz,  president  of  both  corporations,  ap- 
peared and  entered  a  waiver  of  service  as  to  both  corporations.  An 
order  was  entered  appointing  the  same  parties  joint  receivers  with 
same  powers  as  before.  On  April  18,  1907,  an  order  was  made 
consolidating  the  Buron  case  with  the  Mork  case. 

On  May  10,  Bipy  et  al.  presented  a  motion  in  vacation  to  vacate 
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the  receivership,  alleging  that  they  held  a  lien  on  the  property  of 
the  Redwater  Lumber  Company  to  secure  their  claim,  which  amounts 
to  $70,000.  Various  grounds  were  alleged  for  the  vacation  of  the 
receivership. 

On  May  18  B.  C.  Barrier  filed  his  plea  of  intervention  setting  up 
a  judgment  for  $2691.65  against  the  Redwater  Lumber  Company  in 
the  District  Court  of  Bowie  County,  dated  October  19,  1905,  and 
foreclosing  a  mortgage  on  and  ordering  to  be  sold  65  mules  and 
horses,  of  which  the  receiver  had  taken  possession. 

On  May  21  Mork  and  Buron  amended  their  petitions,  repeating 
in  substance  the  allegations  in  original  petitions,  and  further  that 
the  Redwater  Lumber  Company  and  the  Railway  Company  had  on 
May  10,  1901,  forfeited  their  corporate  rights  to  do  business  in 
Texas  by  failure  to  pay  their  franchise  tax,  and  made  G.  Munz, 
Harry  Munz  and  Herman  Munzesheimer,  who  constituted  their  board 
of  directors,  parties. 

On  same  last  named  day  Harry  Munz  filed  his  resignation  as  one 
of  the  receivers,  which  was  accepted,  and  the  court  appointed  W.  J. 
Moroney  as  the  sole  receiver  of  said  property. 

The  directors  of  both  companies  entered  their  appearance  without 
objection. 

On  May  30  the  Ripys  filed  a  supplemental  motion  to  dissolve  the 
receivership,  alleging  that  the  orders  of  May  10  were  made  without 
notice  to  them,  questioning  the  sufficiency  of  the  amended  petition 
and  that  said  corporations  were  at  least  de  facto  corporations. 

On  same  day.  May  30,  B.  C.  Barrier  filed  his  first  supplemental 
petition  and  motion  to  vacate  the  appointment  of  receiver,  which 
was  his  first  objection  to  the  receivership.  On  same  day,  May  30, 
numerous  creditors  intervened  in  opposition  to  the  motion  to  vacate 
the   receivership. 

On  May  31  there  was  a  hearing  in  open  court  and  the  motions 
to  vacate  the  receivership  and  set  aside  the  consolidation  of  the  two 
cases  were  overruled.  Barrier  and  the  Ripys  excepted  and  gave 
notice  of  appeal. 

A  motion  was  made  to  dismiss  this  appeal,  which  on  a  former 
day  of  this  term  was  overruled,  Justice  Talbot  dissenting.  The 
ground  made  for  dismissal  was  that  the  transcript  was  not  filed 
within  twenty  days  after  the  appointment  of  the  receivers.  The 
appointment  was  first  made  by  the  district  judge  on  April  13,  1907, 
the  order  including  two,  Harry  Munz  and  W.  J.  Moroney,  as  re- 
ceivers to  act  jointly.  On  May  21,  1907,  Harry  Munz's  resigna- 
tion was  accepted  and  the  court  then  entered  another  order  appoint- 
ing W.  J.  Moroney  sole  receiver,  with  the  sole  power  to  perform  the 
functions  of  receiver.  The  order  appointing  W.  J.  Moroney  as  sole 
receiver  was  a  distinct  and  separate  order  from  the  first  order  ap- 
pointing the  joint  receivers,  and  within  twenty  days  from  the  making 
of  the  last  order  the  transcript  was  filed  in  this  court.  This,  in  the 
opinion  of  the  majority  of  this  court,  brought  the  order  appointing 
a  receiver  to  this  court  for  review.  This  appeal  is  similar  in  prin- 
ciple to  the  case  of  Luck  v.  Hopkins,  92  Texas,  426,  where  the 
Supreme  Court  held  that  a  writ  of  error  sued  out  from  a  judgment 
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entered  reforming  a  judgment  within  twelve  months  from  the  date 
of  reformation,  was  in  time,  though  the  original  judgment  was  ren- 
dered more  than  twelve  months  before  tlie  writ  of  error  was  sued 
out.  The  court  said;  "It  does  not  matter  that  the  judgment  last 
entered  was  similar  to  or  in  fact  the  same  as  the  first  judgment, 
for  the  reason  that  the  first  judgment  no  longer  existed  after  that 
of  July  9  was  rendered  by  the  court."  So  in  this  case  the  first  order 
appointed  two  receivers.  After  this,  that  order  was  changed  and 
one  receiver  was  appointed.  The  last  order  did  away  with  the  first. 
The  first  order  no  longer  existed,  and  the  last  one  was  the  order 
to  which  Moroney  had  to  look  for  his  authority  to  act. 

On  the  merits  of  the  controversy  the  question  is  raised  that 
the  District  Court  of  Dallas  County  had  no  jurisdiction  to  appoint 
a  receiver  of  the  property  of  the  Redwater  Lumber  Company,  be- 
cause the  principal  office  of  said  corporation  was  in  Bowie  County. 
This  question  is  one  of  venue.  The  right  of  having  a  receiver  ap- 
pointed for  the  property  of  a  corporation  in  the  county  where  the 
principal  office  of  the  corporation  is  located  can  be  waived.  The 
original  petition,  on  which  the  court  took  jurisdiction  of  this  case, 
alleged  that  the  note  on  which  suit  was  instituted,  by  its  terms, 
was  payable  at  Dallas.  This  gave  the  District  Court  of  Dallas 
County  jurisdiction  of  the  subject  matter,  and  the  appointment  of  a 
receiver  being  ancillary  to  the  main  action,  the  court  had  jurisdic- 
tion to  make  the  appointment.  Wills  Point  Mercantile  Co.  v. 
Southern  R.  I.  Plow  Co.,  71  S.  W.  Rep.,  292.  But  tlie  allegation 
in  the  amended  petition  omits  to  aver  tliat  the  note  was  payable  at 
Dallas,  which  omission  the  attorneys  for  the  plaintiffs  say  was 
inadvertently  made.  This  ground  of  want  of  jurisdiction  was  made 
in  the  court  below  by  exception,  but  it  seems  no  action  therein  was 
taken  by  the  court.  It  appears  from  the  record  that  the  officers 
and  directors  of  the  corporations  waived  the  issuance  of  service  and 
appeared  in  the  case,  which  settles  the  question  of  venue. 

The  objection  to  the  consolidation  of  the  two  cases  is  not  a  matter 
that  calls  for  a  ruling  from  us  in  this  proceeding.  This  is  an  ap- 
peal from  an  interlocutory  order  appointing  a  receiver  in  the  Red- 
water  Lumber  Company  proceeding,  and  to  tliat  only  will  we  direct 
our   attention. 

Error  is  urged  in  the  appointment  of  the  receiver  without  notice. 
If  this  would  annul  the  appointment  in  any  case,  the  error  has  been 
cured  by  the  appearance  of  the  corporation  directors  befor'e  the 
second  order  of  the  court,  by  which  W.  J.  Moroney  was  made  sole 
receiver.  We  do  not  understand  that  when  a  receiver  is  applied  for 
all  creditors  have  to  receive  notice  of  such  application.  Where  notice 
is  mentioned,  unless  otherwise  specified,  it  applies  only  to  the  de- 
fendant in  the  action  and  an  appearance  by  the  defendant  without 
objection  to  the  appointment  is  conclusive  as  to  creditors,  unless 
there  is  collusion  or  fraud  in  such  appearance.  There  is  no  proof 
of  any  such  fraud  or  collusion  in  this  case  as  would  justify  us  in 
holding  the  appointment  invalid  on  that  ground. 

Was  the  appointment  warranted  under  the  allegations  of  the  peti- 
tion?- We  think  there  is  no  question  that  the  allegations  as  to  the 
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railway  company  are  fully  sufficient  to  show  that  it  was  insolvent, 
and  that  it  has  a  statutory  cause  for  the  appointraenjt  of  a  receiver. 
We  think  the  allegations  of  the  petition  as  to  the  Lumber  Companj 
show  that  it  was  in  imminent  danger  of  insolvency.  It  is  true,  the 
petition  alleges  that  if  the  full  value  of  the  assets  of  the  Lumber 
Company  could  be  realized  therefrom  they  would  exceed  the  liabili- 
ties considerably,  but  existing  conditions  of  said  assets  make  it  prob- 
able that  without  the  aid  of  a  receiver  they  would  be  dissipated  and 
nonsecured  creditors  left  unpaid.  It  alleges,  among  other  things, 
that  said  corporation  was  chartered  to  manufacture  lumber,  that  its 
assets  are  covered  by  first  mortgages  and  there  is  a  large  unsecured 
indebtedness.  ^^That  all,  or  practically  all  of  said  indebtedness  is 
now  past  due,  and  if  any  of  the  same  is  not  yet  due,  it  will  all  soon 
become  due;  that  said  ostensible  corporation  has  practically  no  cash 
resources  and  no  assets  which  can  be  readily  converted  into  cash  to 
meet  said  debts;  that  practically  all  of  said  assets  are  pledged  or 
mortgaged  to  different  creditors  who  are  threatening  foreclosure  or 
who  were  threatening  foreclosure  at  the  time  receivers  were  ap- 
pointed herein;  that  sundry  judgments  have  been  rendered  against 
said  ostensible  corporation  upon  which  execution  sales  are  threat- 
ened and  there  are  no  means  of  preventing  the  same  except  through 
a  receivership;  that  a  large  amount  of  taxes  is  in  default  and  that 
unless  protected  by  a  receivership,  it  is  reasonably  certain  that  the 
assets  of  said  ostensible  corporation  will  be  speedily  dissipated  and 
sacrificed  and  that  plaintiff's  debt  will  be  lost.  That  a  recent  fir^ 
has  so  damaged  said  saw  mill  that  it  can  not  be  operated;  that  said 
lumber  company  has  neither  money  nor  credit  through  this  to  make 
the  necessary  repairs;  that  as  a  result  its  income  has  been  practically 
suspended;  that  until  receivers  were  appointed  herein  great  ex- 
penses were  constantly  accruing  in  caring  for  said  mules  and  pro- 
tecting said  other  properties ;  that  unless  said  logs  are  speedily  con- 
verted into  lumber  or  sold,  they  will  decay  and  become  a  total  loss; 
that  for  want  of  necessary  means  to  give  the  plant  proper  attention, 
it  is  rapidly  depreciating  in  value;  that  it  is  in  serious  danger  of 
further  loss  by  fire  and  said  lumber  company  is  not  able  to  protect 
its  property  by  any  insurance;  that  under  existing  circumstances 
but  for  a  receivership,  insurance  could  not  be  obtained,  if  at  all, 
except  at  very  high  rates  which  would  merely  add  to  the  liabilities 
without  increasing  the  assets,  and  that  by  reason  of  the  premises,  it 
is  utterly  impossible  to  protect  the  interest  of  plaintiff  and  all  other 
parties  except  through  a  receivership.^'  These  allegations  warranted 
the  action  of  the  court  in  appointing  a  receiver. 

But  there  is  another  ground  prescribed  by  the  statute,  set  forth 
in  the  petition,  which  we  think  unquestionably  warranted  the  court 
in  its  action  in  placing  the  property  in  a  receiver's  hands,  which  is 
that  both  corporations  had  forfeited  their  corporate  rights  by  the 
failure  to  pay  their  franchise  tax.  Rev.  Stats.,  art.  1465.  The  for- 
feiture of  corporate  rights  being  designated  by  the  statute  a  ground 
for  a  receiver  is  conclusive  on  this  question. 

Barrier  claims  that  in  October,  1905,  he  obtained  a  judgment 
against  the  Redwater  Lumber  Company^  establishing  and  foreclosing 


1907.]  RiPY  V.  Bedwateb  Lumber  Compaity.  317 

a  lien  on  65  head  of  mules  and  horses  and  ordering  said  property 
sold,  and  that  on  April  13,  1907,  an  order  of  sale  was  issued  on 
said  judgment  from  the  District  Court  of  Bowie  County.  That  said 
mules  and  horses  are  included  in  the  order  empowering  the  receiver 
to  take  possession,  and  charges  the  action  of  the  court  in  this  re- 
spect is  wrong  and  that  the  receivership  to  the  extent  of  said 
mules  and  horses  should  be  vacated. 

The  mules  and  horses  constituted  but  a  small  portion  of  the 
lumber  company^s  assets,  and  Barrier^s  judgment  lien  would  not 
be  sufficient  to  prevent  the  appointment  of  a  receiver  of  the  estate. 
But  should  the  court  have  excluded  said  mules  and  horses  from  the 
receivership?  It  appears  that  about  eighteen  months  had  expired 
from  the  rendition  of  said  judgment  until  the  order  of  sale  was 
issued  on  April  13,  1907.  The  order  of  sale  appeared  on  its  face 
to  be  an  original,  and  if  so,  the  said  judgment  was  dormant,  and 
being  so  the  execution  thereof  was  subject  to  be  injoined,  though  the 
sale  would  not  be  absolutely  void,  but  voidable,  and  the  property 
was  not  liable  to  sell  for  its  value  by  reason  thereof.  During  the 
delay  in  the  execution  of  the  judgment  the  mules  and  horses  had 
not  been  actually  seized,  but  remained  in  the  possession  of  the  cor- 
poration. While  this  condition  existed  they  were  liable  to  the 
claims  of  other  creditors,  subject  to  the  rights  of  Barrier.  The 
value  of  the  mules  and  Ijorses  exceeds  the  amount  of  the  judgment 
and  the  excess  should  be  administered  for  the  best  interest  of  the 
estate.  Of  course,  the  rights  of  Barrier  should  be  protected,  which 
will  be  done  accordingly,  as  the  nature  of  the  case  demands,  and 
this  can  be  done  under  the  receivership. 

Believing  the  appointment  of  a  receiver  was  proper,  the  judgment 
is  affirmed. 

Afflrmed. 

TALBOT,  Associate  Justice,  dissenting. — I  concur  in  the  af- 
firmance of  the  judgment  of  the  court  below,  but  as  stated  in  the 
opinion  delivered  by  Chief  Justice  Rainey,  I  dissented  from  the  order 
overruling  appellees'  motion  to  dismiss  the  appeal,  and  I  now  desire 
to  state  my  reasons  therefor:  Our  statute  (article  1383)  provides 
that  an  appeal  may  be  taken  from  an  interlocutory  order  of  the 
District  Court  appointing  a  receiver  in  any  cause,  provided  said 
appeal  be  taken  within  twenty  days  from  the  entry  of  such  order. 
The  record  shows  that  after  W.  J.  Moroney  and  Harry  Munz  were 
appointed  joint  receivers  of  all  the  property  of  the  lumber  and 
railway  companies  on  April  13,  1907,  they  promptly  qualified  and 
entered  upon  the  discharge  of  their  duties,  and  that  on  April  18, 
1907,  the  suits,  upon  motion  of  plaintiffs,  were  consolidated.  On 
May  10,  1907,  appellants,  J.  W.  Bipy  and  0.  P.  Ripy,  filed  in  the 
consolidated  suits  a  motion  to  vacate  the  receivership.  On  May  21, 
1907,  the  directors  of  the  companies  were  made  parties  to  the  suit. 
Harry  Munz,  who  had  been  on  April  13,  1907,  appointed  one  of 
the  receivers,  was  one  of  these  directors,  and  upon  being  made  a 
party  to  the  suit  he  requested  the  court,  in  writing,  to  determine 
whether  or  not  he  was  disqualified  to  further  act  in  the  capacity 
of  receiver,  and,  in  the  event  he  was  so  disqualified,  tendered  his 
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resignation.  The  court  held  that  Munz  was  disqualified  to  act  as 
receiver,  his  resignation  accepted  and  he  was  removed.  An  order 
was  also  made  on  said  21st  day  of  May,  that  W.  J.  Moroney  be 
continued  and  appointed  as  sole  receiver  of  all  the  properties  of  said 
companies.  Appellant  Barrier,  on  May  30,  1907,  filed  his  motion 
to  set  aside  the  appointment  of  receivers  and  to  vacate  the  receiver- 
ship. On  May  31,  1907,  both  motions  to  vacate  the  order  ap- 
pointing a  receiver  and  the  receivership,  were  overruled.  Appellants 
gave  notice  of  appeal  and  on  June  8,  1907,  filed  their  respective  ap- 
peal bonds.  The  majority  of  this  court  hold,  as  I  understand,  that 
the  order  continuing  and  reappointing  W,  J.  Moroney  as  sole  re- 
ceiver on  May  21,  1907,  constitutes  the  order  of  appointment  from 
which  appellants  were  authorized  or  required  to  appeal,  if  they 
wished  to  have  the  action  of  the  court  in  appointing  a  receiver  re- 
viewed, and  that  inasmuch  as  the  appeals  were  perfected  within 
twenty  days  from  that  date,  they  were  taken  within  the  time  pre- 
scribed by  law.  With  this  view  of  the  matter  I  do  not  agree.  I 
am  of  the  opinion  that  the  existehce  of  the  receivership  dates  from 
the  appointment  of  W.  J.  Moroney  and  Harry  Munz  as  receivers 
on  April  13,  1907,  or  the  entry  of  the  order  of  such  appointment 
on  April  16,  1907,  and  that  In  order  to  secure  a  revision  of  the 
court's  action  in  appointing  a  receiver,  by  this  court,  it  was  neces- 
sary to  perfect  an  appeal  therefrom  withyi  twenty  days  from  the 
date  of  said  appointment,  or  the  entry  of  the  order  to  that  effect; 
that  inasmuch  as  the  appeal  bonds  of  appellants  were  not  filed  until 
June  8,  1907,  their  appeals  were  not  perfected  within  the  time  pre- 
scribed by  the  statute  quoted  and  should  have  been  dismissed.  The 
acceptance  of  Munz's  resignation  and  his  removal  did  not  have 
the  effect  to  vacate  the  receivership  or  discharge  Moroney.  The 
latter's  appointment,  as  originally  made  on  April  13,  1907,  re- 
mained unaffected  by  the  removal  of  Munz  and  would  have  con- 
tinued in  full  force  after  Munz's  removal  without  the  order  of  the. 
court  reappointing  him.  The  order  of  May  21,  1907,  recites:  "That 
W.  J.  Moroney  be  and  he  is  hereby  continued  and  appointed  as  sole 
receiver,''  etc.  This  is  but  a  precautionary  measure  or  order  of 
the  court,  not  actually  necessary  to  a  continuation  of  the  receiver- 
ship and  Moroney's  appointment,  and  can  not  be  construed  as  an 
appointment  of  Moroney  as  receiver  separate  and  distinct  from  his 
original  appointment,  and  from  which  an  appeal  would  lie.  The 
order  made  May  21,  1907,  simply  removed  Munz  because  of  his 
disqualification  on  account  of  interest  in  the  litigation,  and  did  not 
terminate  the  receivership.  This  would  have  been  true,  even  if 
Munz  had  been,  at  that  time,  the  only  receiver.  For  a  clear  distinc- 
tion is  drawn  between  the  removal  and  the  discharge  of  a  receiver. 
"A  receiver  is  removed  when  it  is  made  to  appear  that  the  interest 
of  the  parties  concerned  require  it,  and  a  receiver  is  discharged  when 
the  objects  sought  to  be  obtained  by  his  appointment  have  been  ac- 
complished. In  the  one  case  the  property  in  litigation  continues  in 
the  possession  of  the  court,  subject  to  the  final  decree,  while  in  the 
other  case  it  passes,  pursuant  to  the  decree,  to  the  party  entitled. 
The  term  'removed,'  as  applied  to  a  receiver,  means  simply  a  change 
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in  the  personnel  of  the  receivership,  which  continues  unaffected.  The 
^discharge^  of  a  receiver  relates  to  the  termination  of  the  receiver- 
ship," etc.  Beach  on.  Receivers,  pages  847,  848.  So  that  if  Munz 
had  been  at  the  time  of  his  removal  the  sole  receiver  of  the  lumber 
and  railway  companies,  and  Moroney  had  then,  by  appointment,  been 
substituted  in  his  stead  as  receiver,  it  seems  an  appeal  could  not 
have  been  prosecuted  therefrom.  The  substitution  in  such  case  would 
not  have  been  such  an  appointment  as  is  contemplated  by  our  statute 
authorizing  appeals  from  interlocutory  orders  appointing  receivers. 
It  logically  follows,  it  seems  to  me,  and  with  stronger  reason,  that 
where  two  receivers  have  been  appointed  and  one  is  removed  for 
cause,  the  continuation  of  the  other  as  sole  receiver,  by  an  order  of 
the  court,  is  not  the  appointment  within  the  meaning  of  the  statute, 
from  which  an  appeal  may  be  prosecuted.  The  reason  is  stronger  in 
such  case  because  the  removal  of  the  one  does  not  abrogate  or  mate- 
rially affect  the  original  order  appointing  the  other,  and  because  the 
order  continuing  or  reappointing  such  other  person  as  receiver  was 
unnecessary  for  the  purpose  intended.  The  case  of  Luck  v.  Hopkins, 
92  Texas,  426,  cited  in  the  opinion  of  the  court,  is  not  applicable. 
In  that  case  the  original  judgment  was  reformed  at  the  same  term 
of  the  court  at  which  it  was  rendered,  and  although  as  reformed,  was 
similar  to  or  the  same  as  the  first  judgment,  yet  it  was  held  that 
the  entry  of  the  last  judgment  had  the  effect  to  vacate  and  set  aside 
the  first;  hence,  the  last  was  the  only  existing  judgment,  and  the 
only  one  from  which  the  writ  of  error  could  be  prosecuted.  Here 
the  effective  order  appointing  a  receiver  was  the  one  made  April  13, 
1907,  and  the  unnecessary  order  continuing  Moroney  as  receiver 
did  not  have  the  effect  to  set  aside  and  vacate  it. 

There  is  another  reason  why  I  think  the  appeals  ought  to  have 
been  dismissed.  The  appellants,  as  has  been  shown,  made  motions 
to  set  aside  the  order  appointing  the  receivers  and  to  vacate  the 
receivership,  and  said  motions  were  by  the.  court  overruled.  The 
record  discloses  that  it  was  from  the  judgments  denying  these  mo- 
tions that  the  appeals  were  taken.  The  appeals  do  not  purport  to 
be  taken  from  either  the  order  appointing  Moroney  and  Munz  joint 
receivers,  or  from  the  order  continuing  or  appointing  the  said 
Moroney  as  sole  receiver.  Separate  appeals  by  Ripy  et  al.  and  Bar- 
rier were  taken,  and  the  only  thing  in  the  record  that  can  be  con- 
strued as  indicating  that  an  appeal  from  the  order  appointing  a 
receiver  was  intended,  or  being  prosecuted,  is  found  in  Barrier's 
appeal  bond.  This  bond,  after  describing  the  judgment  overruling 
Barrier's  motion  to  vacate  the  receivership,  simply  recites:  "and 
whereas  said  intervener,  B.  C.  Barrier,  desires  to  appeal  from  said 
orders  overruling  and  denying  said  motion  to  vacate  said  orders  and 
to  appeal  from  said  orders  appointing  and  continuing  said  W.  J. 
Moroney  as  receiver,"  etc.  Ripy's  appeal  bond  does  hot  even  con- 
tain this  recital  and  neither  of  the  judgments  overruling  the  motions 
to  vacate  show  any  exception  to  the  court's  action  in  appointing 
receivers,  or  otherwise  refer  to  such  action.  Each  simply  states 
that  the  motion  to  vacate  the  orders  appointing  receivers  as  originally 
made  and  as  further  made  on  May  21,  1907,  making  W.  J.  Moroney 
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sole  receiver,  was  overruled,  to  which  interveners  excepted  and  gave 
notice  of  appeal,  etc.  These  orders  show,  and  they  should  control, 
that  the  appeals  were  simply  taken  from  the  judgment  overruling 
the  motions  to  vacate  the  receivership,  and  not  from  the  orders  ap- 
pointing the  receiver.  Now,  we  have  no  statute  which  authorizes 
an  appeal  from  an  order  refusing  to  vacate  a  receivership  and  dis- 
charge the  receiver,  and  it  is  only  by  such  authority  that  such  right 
of  appeal  could  •  exist  in  this  State.  The  statute  referred  to  only 
authorizes  an  appeal  from  an  interlocutory  order  appointing  a  re- 
ceiver, and  not  from  an  order  overruling  a  motion  to  discharge  the 
receiver.  It  has  been  so  held  by  the  Court  of  Civil  Appeals  for  the 
Third  District  in  the  case  of  Fidelity  Funding  Co.  v.  Hirshfield,  41 
Texas  Civ.  App.,  517.  I  am  not  expressing  any  opinion  as  to 
whether  or  not  it  is  necessary,  in  order  to  confer  jurisdiction  upon 
the  Appellate  Court,  that  the  record  should  show  that  notice  of 
appeal  was  given  from  the  order  appointing  a  receiver.  I  simply 
hold  that  the  record  in  this  case  shows  affirmatively  that  notice  of 
appeal  was  given  from  the  orders  overruling  appellants'  motions  to 
set  aside  the  order  appointing  a  receiver  and  to  vacate  the  receiver- 
ship; that  the  appeals  were  prosecuted  from  said  orders  alone,  and 
could  not  be  entertained  by  this  court.  The  mere  recitation  in 
Barrier's  appeal  bond,  that  "he  desires  to  appeal  from  the  orders 
appointing  and  continuing  said  W.  J.  Moroney  as  receiver,''  when 
there  is  nothing  else  in  the  record  showing  that  he  has  done  so,  and 
when  the  record  does  expressly  show  that  the  appeal  was  taken  from 
an  order  overruling  a  motion  to  vacate  the  appointment  of  a  re- 
ceiver, is  not  sufficient  in  my  judgment,  to  show  an  appeal  from  such 
order  of  appointment.  I  am  of  the  opinion  that  both  appeals  should 
have  been  dismissed. 


JANUARY,  1908. 


H.  T.  PiTTMAN  V.  Bloch  Queensware  Company. 

Decided  January  2,  1908. 

1.— Contract  of  Sale — ^Breaoh — ^Damages — Loss  of  Profits. 

Loss  of  profits  is  recoverable  as  special  damages  upon  a  breach  of  a  con- 
tract for  sale  of  goods  ordered  solely  for  a  certain  holiday  trade  and  not  other- 
wise valuable  to  the  purchaser,  the  seller  being  aware  of  that  fact.  But  items 
of  expense  as  for  instance,  extra  clerk  hire,  which  the  buyer  would  have  incurred 
whether  the  contract  was  kept  or  not,  are  not  recoverable. 

2. — Verified  Account — ^Denial  Under  Oath. 

When  a  suit  is  based  upon  a  verified  account,  a  denial  under  oath  by  the 
defendant  of  the  correctness  of  the  account  destroys  its  effect  as  evidence. 

Appeal  from  the  County  Court  of  McLennan  County.     Tried  below 
before  Hon.  J.  W.  Baker. 

James  E.  Yeager,  for  appellant. 
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Sluder  &  Neai,  for  appellees. 

KEY,  Associate  Justice. — Appellee  brought  this  suit  against 
appellant  in  a  justice  of  the  peace  court,  but  the  case  was  appealed 
to  and  finally  tried  in  tlie  County  Court,  where  appellee  obtained  a 
judgment  against  appellant  for  $93.65. 

The  suit  was  originally  brought  upon  a  verified  account.  The 
defendant  filed  a  verified  answer,  denying  the  justness  and  correct- 
ness of  the  account.  It  is  stated  in  appellee's  brief,  though  not 
otherwise  made  to  appear,  that  in  the  County  Court  appellee  pleaded 
orally  that  the  goods  were  sold  to  the  defendant  upon  a  written  order. 
However,  that  is  not  material.  According  to  the  statement  of  facts 
agreed  to  by  the  parties  and  approved  by  the  judge,  the  only  tes- 
timony that  was  introduced  was  the  plaintiff's  sworn  account,  the 
defendant's  denial  under  oath  and  the  original  contract  or  written 
order  for  the  goods  and  a  price  list  accompanying  said  order. 

We  sustain  the  second  assignment  of  error,  which  complains  of 
the  action  of  the  trial  court  in  sustaining  an  exception  to  the  de- 
fendant's cross-action  or  counter-claim,  wherein  the  defendant  sought 
to  recover  as  damages  the  loss  of  profits  which  would  have  been 
made  upon  the  goods  ordered  from  the  plaintiflE.  According  to  the 
averments  of  the  plea  referred  to  the  goods  were  ordered  for  the 
Christmas  holiday  trade  solely,  and  were  not  otherwise  valuable  to 
the  defendant,  and  the  plaintiff  was  aware  of  such  facts.  In  such 
cases  loss  of  profits  is  recoverable  as  special  damages.  (Jones  v. 
George,  61  Texas,  354;  Western  U.  Tel.  Co.  v.  Edsall,  63  Texas, 
B77;  Western  U.  Tel.  Co.  v.  Sheffield,  71  Texas,  574;  Watkins  v. 
Junker,  4  Texas  Civ.  App.,  629;  Chisholm  v.  U.  S.  Canopy  Co.,  77 
S.  W.,  1062.)  The  latter  is  a  Tennessee  case  quite  similar  to  the 
one  in  hand,  and  in  an  elaborate  opinion  it  was  held  by  the  Supreme 
Court  of  that  State  that  the  measure  of  damages  included  the  loss 
of  profits  which  would  have  been  made  if  the  goods  had  been  deliv- 
ered according  to  contract.  However,  the  defendant  was  not  entitled 
to  recover  anything  for  extra  clerk  hire.  Such  additional  expense 
would  have  been  incurred  if  the  plaintiff  had  complied  with  the 
contract  pleaded  by  the  defendant,  and  therefore  failure  to  comply 
with  the  contract  did  not  cause  such  additional  expense. 

We  also  sustain  the  fifth  assignment  which  complains  of  the 
trial  judge's  finding  of  fact  to  the  effect  that  the  plaintiff  delivered 
the  goods  to  the  railroad  company.  There  is  no  evidence  in  the 
statement  of  facts  that  warranted  the  court  in  making  such  finding. 
The  defendant  having  denied  under  oath  the  correctness  of  the 
plaintiff's  sworn  account,  such  account  was  not  evidence  of  any 
fact,  and  tTiere  was  no  proof  that  the  plaintiff  had  delivered  the 
goods  to  the  defendant  or  to  any  railroad  or  other  carrier. 

On  the  other  questions  presented  we  rule  against  appellant.  For 
the  errors  pointed  out  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

Vol.  XLVni.  Civil— 8L 
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Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

Dock   Redus. 

Decided  January  2,  1908. 

1. — ^Pertonal  Injuries — ^Allegation  and  Proof — Charge. 

In  a  suit  against  a  railroad  company  for  personal  injuries  the  court  charged 
the  jury  to  find  for  the  plaintiff  if  they  found  from  the  evidence  "that  any  act 
of  defendant  or  any  of  its  employees  was  negligence."  Held,  reversible  error. 
The  plaintiff  was  entitled  to  recover  only  for  such  acts  of  negligence  as  were 
both  pleaded  and  proved.  Proof  without  pleading  will  not  support  a  verdict 
or  judgment. 

2. — Special  Charge — ^Practice. 

It  is  reversible  error  to  refuse  a  special  charge  which  relates  to  and  cor- 
rectly presents  a  phase  of  the  case  not  covered  by  the  main  charge. 

Appeal  from  the  District  Court  of  Hunt  County.  Tried  below 
before  Hon.   T.   D.   Montrose. 

T.  8.  Miller  and  Perkins  &  Craddock,  for  appellant. — The  court 
erred  in  the  charge  quoted  in  the  opinion.  Railway  Co.  v.  Pope, 
98  Texas,  535;  Railway  Co.  v.  Brigg,  4  Texas  Civ.  App.,  515;  Eapid 
Transit  Ry.  Co.  v.  Lusk,  66  S.  W.,  799;  Coal  Co.  v.  Candill,  60 
S.  W.,  180;  Railway  Co.  v.  Gunter,  56  S.  W.,  527;  Railway  Co.  v. 
Stroh,  66  S.  W.,  177;  Railway  Co.  v.  Wills,  66  S.  W.,  628. 

Looney  &  Clark,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  personal  injury  suit,  tried 
before  the  court  and  a  jury,  resulting  in  a  verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  has  appealed. 

The  plaintiflE  charged  in  his  petition  that  while  traveling  as  a 
passenger  on  the  defendant's  railroad  from  Dallas  to  Greenville, 
Texas,  in  the  night  time,  he  fell  asleep;  that  before  reaching  Green- 
ville and  when  the  train  reached  Royse  station  one  of  the  defendant's 
employes  awakened  the  plaintiff,  told  him  in  effect  that  he  had 
reached  his  destination,  and  to  get  off  the  train;  that  he  hastily  left 
the  car,  and,  seeing  the  gates  open  on  both  sides,  got  off  the  train 
on  the  opposite  side  from  the  station  building,  which  would  have 
been  a  proper  and  safe  place  to  alight  if  the  train  had  been  at 
Greenville,  as  he  supposed.  He  then  alleged  that  in  a  short  space  of 
time,  and  just  as  the  train  was  leaving  the  station,  moving  slowly, 
lie  discovered  that  the  place  was  not  Greenville,  and  then  attempted 
to  get  back  on  the  train  and  would  have  done  so  with  safety  but 
for  the  fact  that  the  defendant  had  negligently  permitted  the  space 
by  the  side  of  its  track  at  that  point  to  become  littered  with  pieces 
of  iron,  and  negligently  permitted  a  large  piece  of  iron,  about  one 
foot  long,  oval  on  one  side  and  roughly  cut  and  jagged  on  the  other 
and  weighing  about  ten  pounds,  to  be  and  remain  at  that  place  by 
the  side  of  its  track,  and  negligently  failed  to  light  up  its  premises, 
and  that  under  these  circumstances,  using  due  care  and  caution  in 
his  effort  to  get  back  upon  the  train  and  not  seeing  the  piece  of  iron 
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and  being  unable  to  see  it  on  account  of  the  darkness,  the  plaintiff 
stepped  upon  or  caught  his  foot  in  the  iron  in  such  way  as  to  cause 
him  to  stagger,  stumble  and  fall,  so  that  his  right  leg  and  foot  went 
under  the  car  wheels  and  the  trucks  of  the  passenger  coach  ran  across 
his  leg,  crushing  the  same  in  such  manner  as  to  necessitate  its  ampu- 
tation. 

The  fifth  paragraph  of  the  court^s  charge  reads  as  follows:  ''If, 
therefore,  you  believe  from  the  evidence  that  on  the  occasion  in 
question  plaintiff  was  a  passenger  traveling  from  Dallas  to  Green- 
ville on  one  of  defendant's  passenger  trains,  and  you  find  that  when 
the  train  reached  Boyse  he  was  asleep,  and  you  find  that  he  was  at 
said  station  aroused  by  some  one  of  defendant's  train  employes 
whose  duty  it  was  to  direct,  aid  or  assist  passengers  on  and  off  its 
trains,  and  you  find  that  any  such  employe  told  plaintiff  that  it 
was  his  station  and  for  him  to  get  off,  and  you  find  that  plaintiff 
thereupon,  and  because  thereof,  arose  and  left  the  car,  and  you  find 
that  he  thought  he  was  at  Greenville,  and  you  find  that  a  train 
gate  was  open  on  the  side  of  the  train  opposite  from  the  station 
building,  and  you  find  that  at  Greenville  the  train  gates  were  usually 
open  on  both  sides  of  the  train  and  that  passengers  were  permitted 
to  get  on  and  off  the  train  on  either  side,  and  you  find  that  plaintiff 
thus  alighted  and  believing  he  was  at  Greenville,  and  you  find  that 
he  was  caused  to  so  believe  by  being  told  by  some  one  of  defendant's 
employes  that  he  was  at  his  station,  and  that  in  so  telling  him  (if 
you  find  that  any  such  employe  so  told  him)  that  said  employe,  if 
any,  was  acting  within  the  scope  of  his  employment,  and  if  you  find 
that  after  alighting  from  said  train  plaintiff  discovered  that  the 
place  was  not  Greenville,  and  you  find  he  then  attempted  to  re- 
board  said  train,  and  if  you  further  find  that  there  was  on  the 
side  of  the  track  where  the  plaintiff  was  when  he  attempted  to  re- 
board  the  train,  a  piece  of  iron,  and  you  find  that  plaintiff,  in  his 
effort  to  get  back  upon  said  train  struck  his  foot  against  said  piece 
of  iron,  if  you  find  it  existed  there,  and  that  he  was  thereby  caused 
to  fall  so  that  his  right  leg  was  run  over  by  the  wheels  of  a  car  of 
said  train,  and  was  crushed  and  wounded,  so  as  to  necessitate  an 
amputation  thereof,  and  you  find  that  any  act  of  defendant  or 
anyone  of  its  employes,  was  negligence  as  that  term  is  above  defined, 
and  that  plaintiff  was  injured  as  the  proximate  result  thereof,  then 
you  should  find  for  the  plaintiff  and  assess  his  damages  as  directed 
below.*' 

By  its  first  assignment  of  error  appellant  complains  of  that 
paragraph  of  the  charge,  among  other  reasons,  because  it  authorized 
a  recovery  by  the  plaintiff  for  any  negligent  act  of  the  defendant 
causing  the  accident,  without  reference  to  the  acts  of  negligence 
alleged  in  the  plaintiff's  petition.  That  objection  is  well  taken  and 
requires  a  reversal  of  the  case.  The  plaintiff's  petition  does  not 
allege  that  anything  done  or  omitted  by  the  defendant  tending  to 
induce  the  plaintiff  to  leave  the  train  at  Boyse,  constituted  negli- 
gence. N"ot  having  charged  that  such  conduct  constituted  negligence, 
the  plaintiff  was  not  entitled  to  recover  upon  the  theory  that  it  was 
negligence,  no  matter  what  the  evidence  may  have  shown   in  that 
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respect.  The  charge  complained  of  authorized  a  recovery  for  the 
plaintiff  if  the  jury  should  find  ^^that  any  act  of  defendant  or  any 
of  its  employes  was  negligence.*^ 

We  are  also  of  opinion  that  error  was  committed  in  refusing  ap- 
pellant's seventh  requested  instruction.  It  related  to,  and  would 
have  submitted  to  the  jury  directly  and  specifically,  a  phase  of  con- 
tributory negligence  not  covered  by  the  court's  charge. 

On  all  the  other  questions  of  law  presented  in  appellant's  brief 
we  rule  against  it. 

On  account  of  the  errors  above  referred  to,  the  judgment  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 


W.  A.  DuNLAP  V.  T.  E.  Thrashes. 

Decided  January  2,  1908. 

1. — ^Landlord  and  Tenant — Distress  Proceedings — ^Damages. 

When  a  distress  warrant  is  rightfully  and  legally  sued  out  the  tenant 
has  no  cause  of  action  for  damages  for  the  deprivation  of  the  use  of  the  pro- 
perty seized  by  virtue  of  the  writ;  and  when  any  part  of  the  debt  sued  on 
was  for  rent  or  advances  and  was  due,  then  the  distress  warrant  was  not 
wrongfully  sued  out. 

2. — Same — ^Xortgage  Lien — Judgment. 

The  defendant  in  a  distress  proceeding  cannot  complain  that  the  judgment 
against  him  foreclosed  a  mortgage  lien  as  well  as  the  landlord's  lien  on  the 
property  seized,  when  he  admitted  in  his  answer  the  existence  of  a  contract  lien 
to  secure  his  indebtedness  to  the  landlord 

Error  from  the  County  Court  of  Travis  County.  Tried  below 
before  Hon.  Jno.  W.  Homsby. 

0.  Dickens,  tor  plaintiff  in  error. 

Allen  &  Hart,  for  defendant  in  error. 

KEY,  Associate  Judge. — This  proceeding  originated  in  a  justice 
of  the  peace  court,  where  T.  E.  Thrasher  sued  out  a  distress  warrant 
against  his  tenant,  W.  A.  Dunlap.  The  warrant  was  made  return- 
able to  the  County  Court  where  the  case  was  tried  before  a  jury. 
The  distress  warrant  was  levied  upon  a  wagon  and  two  mules  and 
the  com  and  cotton  situated  on  the  rented  premises.  Dunlap  filed 
a  plea  in  reconvention  claiming  damages  for  the  alleged  wrongful 
suing  out  of  the  distress  warrant  and  seizure  of  his  wagon  and  team 
thereunder. 

The  trial  resulted  in  favor  of  Thrasher,  and  Dunlap  has  brought 
the  case  to  this  court  by  writ  of  error. 

The  first  assignment  of  error  is  addressed  to  the  action  of  the  trial 
court  in  sustaining  an  objection  and  not  allowing  the  defendant  to 
testify  as  to  the  value  of  the  services  of  the  mules  seized  under 
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the  distress  warrant.  That  complaint  is  answered  by  tlie  record.  If 
the  distress  warrant  was  not  wrongfully  sued  out  the  defendant  was 
not  entitled  to  recover  any  damages  on  account  of  the  seizure  of 
the  mules;  and  if  any  part  of  the  debt  sued  on  was  for  rent  or 
advances  and  was  due  then  the  distress  warrant  was  not  wrongfully 
sued  out.  The  defendant  admitted  in  his  special  answer  that  $75 
of  the  plaintiff's  claim  was  for  advances  and  was  due  when  the  dis- 
tress warrant  was  sued  out;  and  the  uncontroverted  testimony  showed 
such  to  be  the  case.  Such  being  the  condition  of  the  pleadings  and 
evidence  as  to  the  foundation  of  the  defendant's  cross-action,  it  is 
manifest  that  he  was  not  entitled  to  recover  anything  thereon,  no 
matter  how  much  the  services  of  the  wagon  and  mules  may  have  been 
worth. 

The  questions  presented  by  all  the  other  assignments,  except  the 
sixth,  are  closely  related  to  the  one  just  disposed  of,  and,  for  the 
reason  stated,  are  decided  against  the  plaintiff  in  error.  The  sixth 
assignment  complains  because  the  judgment'  foreclosed  a  mortgage 
lien  upon  the  wagon  and  mules,  no  mortgage  having  been  intro- 
duced in  evidence.  In  his  special  answer  the  defendant  below,  plain- 
tiff in  error  here,  admitted  the  existence  of  such  contract  lien,  and 
the  undisputed  proof  showed  ide  existence  of  a  landlord's  lien  which 
was  also  foreclosed  by  the  judgment.  Hence,  we  hold  that  the  sixth 
assignment  does  not  disclose  reversible  error.     Judgment  affirmed. 

Affirmed* 


Brotherhood  of  Bailroad  Trainmen  v.  Eyilena  Boberts. 

Decided  January  2,  1908. 

1. — ^Xnturance — ^Falae  Statement — ^Waiver— Charge. 

The  doctrine  of  waiver  or  ratification  is  founded  upon  the  fact  that  the 
person  against  whom  the  waiver  or  ratification  is  urged  has,  with  a  knowledge 
of  all  the  facts,  pursued  a  particular  course;  knowledge  of  the  fact  is  the 
essential  element,  and  the  fact  that  such  person,  by  the  exercise  of  diligence, 
might  have  acquired  such  knowledge,  cannot  be  substituted  for  the  existence 
of  actual  knowledge.  This  rule  applied  in  an  action  upon  an  insurance  certi- 
ficate issued  by  a  fraternal  order,  the  defense  being  thar  the  insured  made  falsa 
statements  in  procuring  the  issuance  of  the  certificate. 

2. — ^Fnndamental  Error — ^Appeal — ^Practice. 

When  a  charge  contains  errors  which  relate  to  controlling  points  in  a  case, 
an  appellate  court  will  regard  them  as  fundamental  and  take  cognizance  of  the 
errors  although  not  urged  in  appellant's  brief. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

Smith  &  Wall,  for  appellant. 

H,  H.  Cummins  and  Don  A,  Bliss,  tor  appelleie. 

KEY,  Associate  Justice. — Prom  a  judgment  in  favor  of  the 
plaintiff  in  a  suit  founded  upon  a  beneficiary  certificate  insuring  the 
life  of  Charles  E.  Boberts^  the  defendant  has  appealed. 
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Without  stating  in  detail  the  averments  in  the  defendant's  answer, 
it  is  sufficient  to  say  that  it  charged  Charles  E.  Roberts^  the  deceased, 
with  making  a  false  statement  in  his  application  for  membership  in 
the  defendant's  order  in  reference  to  his  age,  and  in  stating  that  he 
had  never  before  been  a  member  of  the  Brotherhood  of  Railroad 
Trainmen.  The  defendant  also  pleaded  and  proved  tliat  section  59 
of  its  constitution  prescribes,  first,  that  the  application  for  member- 
ship shall  be  the  basis  of  the  contract  with  the  Brotherhood;  and, 
second,  that  all  statements  and  answers  therein  made  shall  be  adopted 
as  his  own,  admitted  to  be  material,  full  and  complete,  and  if  in 
any  case  any  untrue  or  incomplete  answer  shall  be  made  in  such 
application,  then  the  certificate  issued  thereunder  and  said  contract 
shall  be  null  and  void. 

The  plaintiff  in  her  supplemental  petition  denied  that  the  state- 
ments referred  to  were  false,  but  alleged  that  if  they  were,  the  de- 
fendant had  notice  of  such  fact  when  it  issued  the  certificate  and 
collected  assessments  for  over  a  year  thereon,  and  had  allowed 
Charles  E.  Roberts  to  remain  a  member  of  the  order,  and  therefore 
had  waived  the  objections  now  urged  against  the  contract. 

The  first  assignment  of  error  is  addressed  to  the  action  of  the 
court  in  giving  to  the  jury  the  following  instruction: 

"If  you  believe  from  the  evidence  that  at  the  time  of  the  issuance 
of  the  said  policy  of  insurance,  A.  E.  King,  defendant's  Grand 
Secretary  and  Treasurer,  and  P.  H.  Morrissey,  or  either  of  them, 
had  actual  notice  of  the  facts  that  would  have  caused  a  person 
of  ordinary  prudence  to  make  an  inquiry  as  to  whether  the  said 
C.  E.  Roberts  had  ever  been  a  member  of  the  defendant  order  prior 
to  his  said  application,  and  that  such  inquiry,  if  prosecuted  with 
reasonable  diligence,  would  have  resulted  in  either  or  both  of  them 
acquiring  a  knowledge  that  he  had  so  been  a  member  of  the  de- 
fendant order,  then  you  will  find  for  the  plaintiff  on  the  issue  of 
any  false  representation  or  statement  made  by  the  said  C.  E.  Roberts 
that  he  had  not  been  such  member  before.  Further,  if  you  should 
believe  from  the  evidence  that  at  the  time  of  the  issuance  of  said 
policy,  neither  the  said  King  nor  the  said  Morrissey  had  any  such 
actual  notice,  still  if  you  believe  from  the  evidence  that  at  any  time 
after  the  issuance  of  said  policy  and  before  the  death  of  the  said 
C.  E.  Roberts  the  said  King  had  actual  notice  of  any  fact  that  would 
have  caused  a  person  of  ordinary  prudence  to  make  an  inquiry  as 
to  whether  the  said  C.  E.  Roberts  had  ever  been  a  member  of  the 
defendant  order  prior  to  his  said  application,  which  inquiry,  if 
prosecuted  with  reasonable  diligence,  would  have  resulted  in  the 
knowledge  that  said  Roberts  had  so  been  a  member,  and  that  yet  no 
such  inquiry  was  made,  but  the  defendant  went  orf  collecting  dues 
and  assessments  on  said  policy  from  said  Roberts  up  to  the  time 
of  his  death,  then  you  will  also  find  for  the  plaintiff  on  the  issue 
of  any  false  representation  or  statement  made  by  the  said  C.  E. 
Roberts  that  he  had  not  been  such  a  member  before.  If  you 
believe  from  the  evidence  that  at  the  time  of  the  issuance  of  said 
policy  of  insurance  the  said  King  and  the  said  Morrissey,  or  either 
of  them,  had  actual  i)otice  of  facts  that  would  bavQ  caused  a  persoix 
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of  ordinary  prudence  to  make  an  inquiry  as  to  whether  the  said 
C.  E.  Boberts^  at  the  time  he  made  said  application  for  said  insur- 
ance,  was  of  a  different  age  to  the  one  stated  in  his  application, 
that  is,  37  years  and  3  months,  and  that  such  inquiry,  if  prosecuted 
with  reasonable  diligence,  would  have  resulted  in  either  or  both  of 
them  acquiring  a  knowledge  that  the  said  age  of  37  years  and  3 
months  was  not  his  age,  and  that  yet  no  such  inquiry  was  made, 
then  you  will  find  for  the  plaintiff  on  the  issue  of  the  said  C.  E. 
Boberts  having  made  false  statements  as  to  his  age  at  the  time 
he  made  the  said  application  for  insurance.  Further,  even  if  you 
should  believe  from  the  evidence  that  at  the  time  of  the  issuance 
of  said  policy,  neither  the  said  King  nor  the  said  Morrissey  had 
any  such  actual  notice,  still,  if  you  believe  from  the  evidence  that 
at  any  time  after  the  issuance  of  said  policy  and  before  the  death 
of  the  said  C.  E.  Boberts,  the  said  King  had  actual  notice  of  any 
fact  that  would  have  caused  a  person  of  ordinary  prudence  to  make 
an  inquiry  as  to  whether  the  said  C.  E.  Roberts  had  made  false 
statements  as  to  his  age  at  the  time  he  made  the  said  application, 
which  inquiry,  if  prosecuted  with  reasonable  diligence,  would  have 
resulted  in  a  knowledge  that  the  said  Boberts  had  made  false  state- 
ments as  to  his  age  in  the  said  application,  and  yet  no  such  inquiry 
was  made,  but  the  defendant  went  on  collecting  the  dues  and  as- 
sessments on  said  policy  from  the  said  Boberts  up  to  the  time  of 
his  death,  then  you  will  also  find  for  the  plaintiff  on  the  issue  of 
whether  the  said  C.  E.  Boberts  made  false  statements  as  to  his 
age  in  his  said  application/* 

This  charge  is  fundamentally  erroneous.  By  the  terms  of  the 
contract,  as  expressed  in  section  59  of  the  constitution,  the  certifi- 
cate sued  on  was  null  and  void  if  Charles  E.  Boberts  made  any 
false  or  untrue  statement  in  his  application  for  membership.  It 
is  true  that  appellant  could  waive  the  invalidity  referred  to  by 
treating  the  contract  as  valid  after  it  acquired  knowledge  of  the 
facts  which  would  render  it  invalid;  but  there  is  no  rule  of  law  that 
required  appellant,  upon  notice  of  some  fact  not  constituting  knowl- 
edge of  the  falsity  of  the  statements  referred  to,  to  inaugurate  an 
investigation  and  exercise  diligence  to  ascertain  whether  or  not 
such  representations  were  false.  The  doctrine  of  waiver  or  ratifica- 
tion is  founded  upon  the  fact  that  the  person  against  whom  the 
ratification  or  waiver  is  pleaded  has,  with  knowledge  of  all  the  facts, 
pursued  a  particular  course.  Knowledge  is  as  much  an  essential 
element  of  the  doctrine  as  is  any  other  fact;  and  the  fact  that  such 
person,  by  the  exercise  of  diligence  might  have  acquired  knowledge, 
can  not  be  substituted  for  the  existence  of  actual  knowledge.  This 
particular  objection  does  not  appear  to  be  urged  in  appellant's  brief, 
but  the  charge  in  question  and  the  errors  pointed  out  relate  to  con- 
trolling points  in  the  case,  and  such  error  is  therefore  regarded  by 
this  court  as  fundamental. 

The  other  assignments  are  overruled.  On  account  of  the  funda- 
mental error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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W.  L.  Wood  v.  St.  Louis  Southwestern  Railway  Company 

OP   Texas. 

Decided  January  4,  1908. 

Personal  Injuries — ^Asiumed  Elsk — ^Knowledge  of  Danger. 

In  a  suit  for  damages  for  personal  injuries  received  while  unloading  lum- 
ber from  a  car  onto  a  wagon,  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  in  failing  to  furnish  plaintiff  a  safe  place  at  which  to  unload 
said  lumber,  it  appearing  from  the  petition  that  the  situation  was  well  known 
and  perfectly  obvious  to  plaintiff  and  that  the  car  and  wagon  were  both  stand- 
ing still  when  the  accident  occurred,  a  demurrer  to  the  petition  on  the  ground 
that  it  appeared  therefrom  that  plaintiff  assumed  the  risk,  was  properly  sus- 
tained by  the  trial  court.    Justice  Speer,  dissenting. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

0.  S.  LatUmore  and  drowning  &  Smith,  for  appellant. — The  trial 
court  erred  in  sustaining  defendant's  demurrers  to  plaintiff's  peti- 
tion. Anson  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  94  S.  W.  Kep.,  94;  City 
of  Houston  V.  Owen,  67  S.  W.,  788;  Cowans  v.  Fort  Worth  & 
Denver  City  Ry.  Co.,  89  S.  W.,  1116;  7  Am.  &  Eng.  Ency.  Law, 
pp.  3292-3-4;  Texas  &  N.  0.  Ry.  Co.  v.  Carr,  42  S.  W.  Rep.,  126; 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Gascamp,  69  Texas,  545;  Gulf,  C.  &  S. 
F.  Ry.  Co.  V.  Grisom,  36  Texas  Civ.  App.,  630;  Missouri  Pac.  Ry. 
Co.  V.  Bridges,  74  Texas,  520;  Missouri  Pac.  Ry.  Co.  v.  Lee,  70 
Texas,  503;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Montgomery,  85  Texas,  64; 
Taylor,  Bastrop  &  Houston  Ry.  Co.  v.  Warner,  88  Texas,  642; 
Dallas  &  Greenville  Ry.  Co.  v.  Able,  72  Texas,  150;  San  Antonio  & 
A.  P.  Ry.  Co.  V.  Belt,  24  Texas  Civ.  App.,  281. 

Spoonts,  Thompson  &  Banvise,  for  appellee. — ^Admitting  all  the 
facts  in  plaintiff's  petition  to  be  true,  the  said  petition  shows  no 
cause  of  action.  Sanders  v.  Texas  M.  Ry.,  11  Texas  Ct.  Rep.,  664; 
Citizens  Ry.  v.  Gossett,  37  Texas  Civ.  App.,  603;  Texas  &  P.  Ry. 
Co.  V.  Bigham,  90  Texas,  223;  Tucker  v.  National  Loan  Co.,  35 
Texas  Civ.  App.,  474. 

STEPHENS,  Associate  Justice. — Plaintiff  in  error,  while  en- 
gaged in  loading  a  wagon  with  lumber  from  one  of  the  cars  of  defendant 
in  error  in  its  yards  in  Fort  Worth,  sustained  personal  injuries  for 
which  he  sought  to  recover  damages,  charging  defendant  in  error 
with  negligence  in  not  furnishing  him  a  better  place  to  load  his 
wagon.  The  petition  discloses  that  an  excavation  three  or  four  feet 
wide,  about  twelve  inches  deep  and  about  one  hundred  feet  long 
had  been  made  parallel  with  the  railway  track  and  near  the  ends 
of  the  cross-ties,  and  that  in  making  this  excavation  the  dirt  to 
a  depth  of  about  twelve  inches  had  been  piled  up  adjacent  to  the 
excavation,  the  effect  of  which  was  to  prevent  a  wagon  from  being 
placed  as  near  the  car  as  usual  for  loading  the  same  and  to  throw 
it  in  an  uneven  position,  to  which  the  negligence  is  ascribed.  It 
is  further  alleged  that  the  yardmaster  of  the  railway  company  prom- 
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ised  the  plaintifif  in  error,  who  was  fully  aware  of  the  objectionable 
situation,  that  he  would  soon  place  the  same  in  better  condition, 
inviting  him  to  go  ahead  and  use  it  as  it  was,  which  plaintiff  in 
error  did.  The  railway  company  was  engaged  in  improving  its 
yards  and  to  that  end  the  excavation  had  been  made.  In  attempting 
to  load  his  wagon  plaintiff  in  error  alleges  that  he  was  standing  on 
the  wagon  and  the  car,  "unloading  and  handling  the  said  lumber 
from  the  said  car  to  said  wagon,**  and  that  "owing  to  the  said  wagon 
being  so  far  from  said  car  and  in  an  uneven  position  and  condition 
caused  by  said  condition  of  said  track,  excavation  and  ground  adja- 
cent thereto,  the  plaintiff  lost  his  footing  and  was  suddenly  and 
violently  thrown  from  his  footing  and  against  side  of  said  car, 
and  the  piece  of  lumber  then  and  there  in  the  plaintiff's  hands  was 
thereby  thrown  and  caused  to  fall  on  and  against  plaintiff's  person, 
and  plaintiff  was  then  and  there  and  thereby  seriously  and  perma- 
nently injured.*' 

The  court  sustained  a  demurrer  to  the  petition,  and,  the  plaintiff 
declining  to  amend,  dismissed  the  suit,  and  from  that  judgment  this 
appeal  is  prosecuted. 

It  seems  quite  clear  to  at  least  a  majority  of  us  that  the  plaintiff 
had  no  case  and  that  it  was  properly  disposed  of  by  demurrer.  The 
situation  was  well  known  and  perfectly  obvious  to  plaintiff  and  the 
car  and  wagon  were  both  standing  still  when,  in  the  effort  to  trans- 
fer the  lumber  from  the  car  to  the  wagon,  he  seems  to  have  lost  his 
balance  and  tumbled  off.  Evidently  a  little  care  on  his  part  would 
have  prevented  this,  although  it  is  alleged  that  he  was  not  guilty 
of  negligence.  The  injury  was  due  either  to  accident  or  negligence 
on  the  part  of  the  person  injured.  It  would  lead  to  interminable 
litigation  for  the  courts  to  seriously  entertain  a  claim  for  damages 
under  such  circumstances.     The  judgment  is  therefore  afiBrmed. 

Affirmed. 

SPEER,  Associate  Justice,  Dissenting. — It  is  rarely  the  case 
that  a  court  is  justified  in  taking  from  the  jury  the  question  of 
fact  whether  or  not  a  person,  either  plaintiff  or  defendant,  is  guilty 
of  negligence,  and  the  petition  in  the  present  case  to  my  mind 
presents  no  exception  to  the  general  rule.  The  decision  of  the 
majority  has  in  effect  applied  the  doubtful  doctrine  of  assumed  risk 
and  because  the  situation  was  well  known  and  perfectly  obvious  to 
plaintiff  a  recovery  has  been  denied  him.  I  use  the  term  "doubtful 
doctrine  of  assumed  risk"  because  of  the  policy  of  our  State,  as 
evidenced  by  the  recent  Act  of  the  Legislature  practically  abolish- 
ing such  defense  and  substituting  therefor  that  of  contributory 
negligence,  and  further  because  such  a  defense,  to  my  mind,  finds 
no  place  in  a  case  of  this  character.  I  know  of  no  case  other  than 
one  involving  the  law  of  master  and  servant  in  which  the  defense 
has  been  sustained.  On  the  contrary,  it  has  been  distinctly  held  in 
this  State  and  by  this  court,  as  well  as  the  Supreme  Court,  that  it 
can  not  be  said,  as  matter  of  law,  that  a  plaintiff  assumes  the  risk 
of  a  known  danger  unless  his  conduct  amounts  to  contributory  neg- 
ligence.    Gulf,   C.   &   S.   P.   By.   Co.   v.   Gascamp,   69   Texas,   545; 
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Gulf,  C.  &  S.  F.  Ey.  Co.  v.  Grisom,  36  Texas  Civ.  App.,  630; 
Cowans  v.  Ft.  Worth  &  D.  C.  By.  Co.,  89  S.  W.,  1116.  It  is  not 
conclusive  on  the  question  of  contributory  negligence  that  appellant 
knew  of  the  situation  at  the  time  he  attempted  to  unload  the  lum- 
ber, or  that  the  same  was  obvious  to  him,  but  at  most  this  can 
be  only  a  circumstance  from  which  the  jury  might  find  that  he  was 
guilty  of  contributory  negligence  in  undertaking  the  work  under 
the  circumstances.  In  setting  the  car  at  the  particular  place  to  be 
unloaded,  appellee  invited  appellant  to  use  the  premises  at  that  place 
in  the  usual  manner,  and  if  he  acted  as  a  person  of  ordinary  pru- 
dence in  accepting  the  invitation  and  the  company  was  guilty  of 
negligence  as  alleged,  he  would  certainly  be  entitled  to  a  recovery. 
The  invitation  by  appellee  to  use  the  premises  in  such  a  case  is 
just  as  real  as  is  the  invitation  of  a  city  to  the  public  to  use  a 
street,  and  it  is  well  settled  that  a  plaintiff  who  in  the  exercise  of 
due  care  drives  or  walks  into  an  obstruction  in  a  street  may  recover 
for  the  city's  negligence,  even  though  the  obstruction  or  defect  is 
obvious.  The  principle  here  contended  for  was  applied  by  this  court 
in  Ft.  Worth  &  B.  G.  By.  Co.  v.  Morris,  18  Texas  Ct.  Bep.,  527. 
In  that  case  the  railway  company  had  partially  obstructed  the  street 
with  a  box  car  and  tlie  plaintiff's  horse  in  an  attempt  to  use  the 
crossing  became  frightened  and  upon  being  urged  across  by  the 
plaintiff  ran  away,  inflicting  injuries  on  plaintiff  for  which  a  re- 
covery was  sought.  In  the  course  of  the  opinion  Mr.  Justice  Stephens 
for  the  court  used  the  following  language:  "A  traveler  is  not  re- 
quired to  give  up  the  use  of  the  street  in  such  case,  but  may  assume 
some  risk  with  impunity,  especially  where,  as  here,  the  situation 
itself  amounts  to  an  invitation  to  use  if  For  precisely  the  same 
reasons  appellant  was  not  required  to  abandon  his  employment,  but 
was  authorized  to  assume  some  risk  in  unloading  the  lumber,  espe- 
cially since  the  situation  undoubtedly  amounted  to  an  invitation  to 
him  to  do  so.  He  alleges  in  effect  that  he  did  not  know  and 
could  not  ascertain  the  extent  of  the  danger  incident  to  a  use  of 
the  premises,  and  doubtless  thought  he  could  load  the  lumber  with- 
out danger  to  himself,  though  it  seems  he  was  mistaken  in  this. 

I  attach  no  importance  to  the  fact  that  the  car  and  wagon  were 
both  standing  still  when  the  accident  occurred,  for  necessarily  this 
was  so  and  necessarily  the  same  has  no  bearing  upon  the  question 
of  defendant's  or  plaintiff's  negligence. 

For  these  reasons  I  dissent  from  the  majority  opinion  herein. 

Writ  of  error  refused. 


W.  T.  Seal  v.  Jess  Holcomb. 

Decided  January  4,  1908. 

1.— Attaohment — ^Levy  on  Interest  of  Partner— ^Damages. 

In  a  suit  upon  a  money  demand  an  attachment  was  issued  upon  the  affi- 
davit of  the  plaintiff  and  levied  upon  the  interest  of  the  defendant  as  a  partner 
in  a  stock  of  goods:  no  seizure  or  actual  trespass  of  any  kind  was  committed, 
but  the  levy  was  effected  as  provided  by  statute,  by  giving  notice  to  the  other 
partner;  there  was  no  evidence  of  any  injury  to  the  business  or  proper^  of 
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the  defendant.  Held,  that  even  though  the  attachment  was  wrongfully  issued  and 
levied  the  failure  of  the  court  to  allow  and  of  the  jury  to  award  even  nominal 
damages  was  not  cause  for  reversal  of  the  judgment. 

8. — Same — Costs— Practice. 

The  failure  of  the  trial  court  to  award  the  defendant  his  costs  in  a 
case  where  an  attachment  was  wrongfully  issued  will  not  be  cause  for  reversal 
of  the  judgment  when  the  matter  of  costs  was  not  called  to  the  attention  of 
the  trial  court. 

3. — Same — ^Exemplary  Damages. 

In  an  attachment  suit  the  recovery  of  only  nominal  damages  is  not  a  suffi- 
cient basis  for  the  recovery  of  exemplary  damages. 

4. — ^Fraud — ^Burden  of  Proof. 

Where,  in  a  suit  upon  a  money  demand,  the  defendant  alleges  that  he  was 
induced  to  promise  to  pay  the  amount  sued  for  by  the  misrepresentations  of  the 
plaintiff,  the  burden  is  upon  the  defendant  to  prove  his  allegations. 

5. — ^Partnership— Settlement — ^Enle. 

In  a  settlement  of  partnership  affairs  between  two  partners  each  partner 
is  liable  for  only  one-half  of  the  outstanding  indebtedness  of  the  partnership, 
and  a  partner  appropriating  partnership  property  is  liable  to  the  other  partner 
for  only  one-half  of  ^e  value  of  the  property  appropriated. 

6.— Contracts — ^ICisrepresentation — ^Bule  in  Equity. 

It  is  a  rule  in  equity  that  all  material  facts  must  be  known  to  both  parties 
to  a  contract  to  render  the  agreement  just  and  fair  in  all  its  parts,  and  if 
there  be  any  intentional  misrepresentation  or  concealment  of  facts  in  the  mak- 
ing of  the  contract  in  cases  in  which  the  parties  have  not  equal  access  to  the 
means  of  information,  it  will  vitiate  the  contract.  This  rule  applied  in  a  settle- 
ment between  partners  where  one  partner  had  peculiar  and  better  means  of 
information  as  to  the  ^nancial  condition  of  the  partnership  than  the  other 
partner. 

Appeal  from  the  County  Court  of  Cooke  County.  Tried  below 
before  Hon.  C.  B.  Pearman. 

Davis  £  Thomason,  for  appellant. 

Stuart  &  Bell  for  appellee. 

CONNER,  Chief  Justice. — This  suit  was  instituted  by  appellee 
in  the  County  Court  of  Cooke  County  on  the  22d  day  of  October, 
1906.  The  substance  of  his  petition  was  to  the  effect  that  he  and 
appellant  had  theretofore  been  partners  in  business;  that  on  the 
25th  day  of  August,  1906,  appellee  sold  to  the  appellant  his  one-half 
interest  in  the  partnership  property  for  which  appellant  promised 
to  pay  the  sum  of  three  hundred  and  ten  dollars,  but  which  he  had 
wholly  failed  and  refused  to  do,  and  appellee  prayed  for  the  re- 
covery of  the  principal,  three  hundred  and  ten  dollars,  plus  the 
accrued  interest,  $1.90,  and  costs  of  suit.  Appellant  appeared  and 
answered  admittinpf  the  partnership,  the  purchase,  and  his  promise 
to  pay,  as  alleged  by  appellee,  but  specially  pleaded  that  at  the  time 
of  the  sale  appellee  was  the  bookkeeper  of  the  concern  and  repre- 
sented that  the  indebtedness  of  the  firm  did  not  exceed  twenty-five 
dollars,  whereas  in  fact  such  indebtedness  equalled  one  hundred 
dollars.     Appellant  further  answered  that   appellee  during  the   con- 
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tinuance  of  the  partnership  had  appropriated  to  his  own  use  and 
benefit  various  sums  of  partnership  moneys  amounting  to  one  hun- 
dred dollars,  with  which  he  had  not  charged  himself  on  the  books 
of  the  firm.  He  also  charged,  by  way  of  reconvention,  that  the  writ 
of  attachment  which  had  been  sued  out  by  appellee  at  the  time  of 
the  institution  of  the  suit  had  been  wrongfully  and  maliciously 
issued  and  levied  upon  his  interest  in  partnership  property  of  him- 
self and  one  G.  M.  Kirby,  and  he  prayed  for  actual  damages  in 
the  sum  of  five  hundred  dollars  and  exemplary  damages  in  the  fur- 
ther sum  of  three  hundred  dollars.  The  trial  resulted  in  a  verdict 
and  judgment  for  appellee  in  the  sum  of  two  hundred  and  seventy- 
two  and  30/100  dollars  and  costs  of  suit,  with  foreclosure  of  the 
attachment  lien. 

Error  is  first  assigned  to  the  refusal  of  the  court  to  give  the 
following  special  instruction  requested  by  appellant,  viz.:  "If  the 
attachment  was  wrongfully  sued  out  and  levied  the  law  implies 
some  damage  from  the  suing  out  of  the  attachment,  its  levy  and 
the  tying  up  of  the  property,  and  in  such  case  you  would  have  to 
find  some  actual  damages,  but  a  nominal  sum.''  The  evidence  tends 
strongly  to  show,  and  for  the  purposes  of  our  conclusion  on  the 
question  it  will  be  assumed  that  the  writ  of  attachment  herein  was 
sued  out  without  legal  justification  and  was  wrongful.  The  levy, 
however,  was  upon  the  interest  of  appellant  in  the  partnership  prop- 
erty of  himself  and  G.  M.  Kirby  and  was  made  by  leaving  with  the 
latter  "notice"  of  the  levy,  as  provided  by  Revised  Statutes,  article 
5322.  Under  this  article  of  the  statute  actual  seizure  of  the  at- 
tached property  is  not  contemplated  and  there  was  no  actual  seizure 
of  appellant's  property  in  the  present  instance.  Nor,  as  we  conclude, 
does  the  evidence  otherwise  show  injury  caused  by  the  levy  of  the 
writ.  Appellant  on  this  subject,  among  other  things,  testified: 
"He  (appellee)  told  me  the  morning  the  attachment  was  run  that 
he  intended  to  attach  my  interest  in  the  business.  I  had  not  been 
offering  to  sell  the  property  and  was  making  no  eflFort  to  dispose 
of  it  for  any  purpose,  much  less  to  place  it  beyond  the  reach  of 
my  creditors.  Since  the  attachment  was  run  I  have  continued  to 
remain  in  the  business,  just  as  I  did  before  the  attachment  was  run. 
Mr.  Kirby  has  not  objected  to  my  remaining  there  and  continuing 
in  the  conduct  of  the  business  just  as  I  did  before  the  attachment. 
The  sales  have  been  as  good  since  ^  the  attachment  was  run  as  they 
were  before.  Mr.  Kirby  was  my  partner,  and  the  business  continued 
after  the   attachment  just  like  it  did  before." 

It  is  very  generally  held  that  for  every  infraction  of  a  legal  right 
the  law  will  infer  some  damage,  and  the  appellant  insists  that  the 
levy  in  question  in  legal  effect  deprived  him  of  the  use,  possession 
and  enjoyment  of  the  attached  property  and  excluded  him  from  the 
business,  thereby  entitling  him  to  at  least  nominal  damages,  and 
he  relies  upon  the  following  authorities:  Farrar  v.  Talley,  68 
Texas,  349;  Brown  v.  Bridges,  70  Texas,  661;  Girard  v.  Moore,  24 
S.  W.,  652;  1  Sutherland  on  Damages,  page  9.  The  precise  point 
presented  by  appellant  does  not  appear  to  have  been  involved  in  the 
case  of  Girard  v.  Moore,  and  the  two  other  cases  cited  will  be  found 
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upon  examination  to  be  cases  where  an  actual  trespass  was  committed 
in  the  levies  made^  and  in  this  respect  we  think  the  cases  distin- 
guishable from  the  one  before  us.  No  case  has  been  cited,  nor  have 
we  been  able  to  find  one,  where  in  the  absence  of  an  actual  trespass 
and  in  the  absence  of  any  proof  of  damage  of  any  character,  damages 
have  been  allowed.  In  Trawick  v.  The  Martin  Brown  Co.,  79  Texas, 
460,  the  Supreme  Court  approved  the  action  of  the  trial  court  in 
sustaining  a  general  demurrer  to  a  plea  in  reconvention  which  alleged 
a  wrongful  and  malicious  issuance  and  levy  of  a  writ  of  attachment 
upon  certain  real  estate.  The  levy  was  made  under  our  statute  which 
provides  that  in  such  cases  it  shall  be  sufficient  for  the  officer  to 
indorse  the  levy  on  the  writ.  It  was  distinctly  held  in  that  case 
that  the  defendant  in  attachment  was  not  entitled  to  either  actual 
or  exemplary  damages,  and  while  in  the  discussion  nothing  is  said 
in  direct  terms  in  regard  to  nominal  damages,  the  demurrer  admitted 
the  truth  of  the  plea,  the  issue  of  nominal  damages  was  necessarily 
involved  and  could  scarcely  have  escaped  the  attention  of  the  court, 
and  it  hence  would  seem  that  the  appellant  in  that  case  was  entitled 
to  a  reversal,  had  the  Supreme  Court  thought  the  issue  of  nominal 
damages  one  for  which  the  judgment  should  be  reversed.  The  case 
of  Trawick  v.  The  Martin  Brown  Company  above  was  cited  with 
approval  in  the  case  of  Girard  v.  Moore,  86  Texas,  675,  where  it 
was  held,  among  other  things,  that  nominal  damages  only  were  in- 
sufficient as  a  basis  for  the  recovery  of  exemplary  damages.  The 
case  of  Johnson  v.  King  &  Davidson,  64  Texas,  226,  is  one  in  which 
Johnson  sought  to  recover  from  certain  creditors  actual  and  ex- 
emplary damages  for  the  wrongful  and  malicious  issuance  of  a  writ 
of  attachment,  The  facts  show  that  while  tlie  writ  had  been 
issued  and  placed  in  the  hands  of  an  officer,  it  in  fact  was  never 
levied,  and  our  Supreme  Court  propounded  the  question  to  be  de- 
termined in  the  following  language:  ^'Can  an  action  be  sustained 
for  the  bringing  of  a  civil  action  by  anyone,  in  his  own  right,  for 
the  purpose  of  enforcing  a  claim,  real  or  unfounded,  unless  by  the 
abuse  of  process  the  person  or  property  of  the  defendant  be  seized 
or  in  some  manner  injuriously  affected?"  After  citation  and  dis- 
cussion of  authorities,  it  was  held  that  Johnson  neither  stated  nor 
proved  a  cause  of  action,  and  it  was  said  that:  "The  facts  that  an 
affidavit  was  made,  and  that  an  attachment  issued,  the  attachment 
not  having  been  executed,  can  not  give  to  the  appellant  (Johnson) 
any  right  higher  or  greater  than  he  would  have  if  the  same  state- 
ments made  in  the  affidavit  were  contained  in  an  unsworn  petition 
filed  by  the  appellees  in  a  proceeding  in  which  they  were  seeking 
to  enforce  a  right  in  which  such  averments  were  proper  and  nec- 
essary, though  ultimately  found  to  be  untrue." 

Appellant^s  contention  is  based  on  the  proposition  that  the  levy 
operated  to  "tie  up  the  property"  and  exclude  him  from  the  busi- 
ness, and  the  requested  charge  was  on  the  weight  of  evidence  in  so 
assuming,  whereas  his  own  testimony  shows  affirmatively  that  he 
was  not  excluded  from  the  conduct  of  his  business,  and  the  legal 
effect  of  the  levy,  in  our  opinion  does  not  necessitate  such  result. 
The  effect  of  the  levy  was  similar  to  the  service  of  a  writ  of  garnish- 
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ment  creating  a  mere  lien  on  the  property  which,  in  the  absence  of 
special  results  not  here  shown,  was  productive  of  no  legal  injury  to 
appellant. 

In  answer  to  appellant's  further  contention  that  he  bad  the 
right  to  have  the  issue  of  a  wrongful  attachment  submitted  in  order 
to  relieve  himself  from  the  imposition  of  the  costs  of  the  attachment 
proceedings,  we  think  it  sufficient  to  say  that  this  view  was  but  in- 
ferentially  presented,  if  at  all,  in  his  pleadings  and  in  the  requested 
charge.  Nor  does  it  appear  that  the  trial  court's  attention  was 
otherwise  called  to  the  matter  of  costs,  and  we  hence  would  not  feel 
justified  in  reversing  the  cause  merely  to  afford  appellant  the  remedy 
of  a  jury  trial  to  escape  the  payment  of  the  two  or  three  dollars, 
shown  by  the  transcript  to  have  been  taxed  as  costs  of  attachment. 
We  conclude  that  the  first  assignment  should  be  overruled. 

The  second  assignment  is  to  the  action  of  the  court  in  refusing 
appellant's  special  charge  No.  4.  This  special  charge  submitted  the 
issue  of  exemplary  or  punitive  damages  and  assumed,  as  we  think, 
that  appellant  was  entitled  to  actual  damages.  The  charge,  there- 
fore, was  properly  refused,  not  only  for  the  reasons  stated  in  dis- 
posing of  the  first  assignment;  but  also  upon  the  ground  that  it 
is  upon  the  weight  of  the  testimony. 

The  third  assignment  was  to  the  refusal  of  the  court  to  submit 
appellant's  special  charge  No.  2,  which  was  as  follows:  "If  the  at- 
tachment was  wrongfully,  wantonly  and  maliciously  sued  out  and 
levied,  then  you  are  authorized  to  find  exemplary  damages,  though 
there  may  have  been  none  but  nominal  damages.^'  This  assignment 
we  think  sufficiently  answered  by  Girard  v.  Moore,  86  Texas,  675, 
hereinbefore  cited. 

We  think  the  court  properly  placed  the  burden  of  proof  on  appel- 
lant to  show  that  appellee  made  material  misrepresentation  as  to  the 
amount  of  indebtedness  of  the  partnership  as  alleged,  and  that 
therefore  appellant's  fourth  and  fifth  assignments  should  be  over- 
ruled. So,  too,  we  think  the  court  properly  restricted  appellant 
in  his  recovery  to  one-half  of  the  partnership  funds  appropriated 
by  appellee  and  not  charged  to  him  upon  the  partnership  books,  and 
to  one-half  only  of  the  indebtedness  of  the  partnership  which  appel- 
lant had  been  required  to  pay  in  excess  of  twenty-five  dollars.  The 
materiality  of  appellee's  misrepresentations  consisted  only  in  their 
tendency  to  enhance  the  value  of  the  partnership  interest  purchased 
by  appellant,  and  appellant's  measure  of  damage  was  the  difference 
in  the  value  of  such  partnership  interest  as  it  was  represented  to 
be  and  as  in  fact  it  was  proved  to  be  by  reason  of  the  indebtedness 
in  excess  of  twenty-five  dollars.  In  all  events,  appellant  as  between 
himself  and  appellee  was  legally  bound  to  pay  one-half  of  the  indebt- 
edness, and  appellee  was  entitled  to  one-half  of  the  partnership  funds 
appropriated  by  him  and  not  charged  to  himself.  The  sixth  and 
seventh  assignments  are  accordingly  overruled. 

The  eighth  assignment,  however,  we  think  must  be  sustained. 
Therein  objection  is  made  to  the  charge  of  the  court  to  the  effect 
that  if  appellant  could  have  known  by  the  use  of  ordinary  care  that 
appellee's  representations,  as  to  the  existing  indebtedness,  of  which 
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there  was  evidence  as  alleged,  were  untrue,  appellant  would  in  that 
event  be  entitled  to  nothing  by  reason  of  his  having  paid  partnership 
debts  in  excess  of  twenty-five  dollars.  It  is  a  familiar  rule  in  equity 
that  all  the  material  facts  must  be  known  to  both  parties  to  render 
the  agreement  just  and  fair  in  all  of  its  parts,  and  if  there  be  any 
intentional  misrepresentation  or  concealment  of  facts  in  the  making 
of  8  contract^  in  cases  in  which  the  parties  have  not  equal  access 
to  the  means  of  information,  it  will  vitiate  and  avoid  the  contract. 
And  in  such  case  it  is  immaterial  whether  the  misrepresentation  be 
made  on  the  sale  of  real  or  personal  property.  It  was  charged,  and 
the  evidence  shows,  that  appellee  was  the  bookkeeper  and  inside 
operator  of  the  firm,  while  appellant  performed  the  duties  pertaining 
to  its  outside  business.  It  can  not,  therefore,  be  justly  said  that  the 
parties  had  equal  means  of  information  respecting  the  condition  of 
the  firm's  indebtedness,  and  hence  the  maxim  of  caveat  emptor  ought 
not  to  apply.  Inasmuch,  however,  as  the  error  noted  can  only  affect 
the  amount  of  offset  to  which  appellant  claimed  to  be  entitled,  we 
think  the  error  here  noted  may  be  cured  by  a  remittitur.  The  jury 
evidently  made  a  reduction  from  the  amount  appellant  admitted  in 
his  answer  that  he  had  promised  to  pay  appellee  for  his  one-half 
interest  in  the  business.  This  reduction,  however,  may  have  been 
on  account  of  the  fact,  which  there  was  evidence  tending  to  show, 
that  appellee  had  used  partnership  funds  with  which  he  had  not 
charged  himself.  If,  therefore,  one-half  of  the  excess  indebtedness 
appellant  was  required  to  pay  as  alleged,  viz.,  seventy-five  dollars, 
be  deducted  from  the  amount  of  the  recovery  below,  all  possible 
prejudice  by  reason  of  the  erroneous  charge  discussed  will  be  avoided. 
It  is  accordingly  ordered  that  the  judgment  below  be  reversed 
and  the  cause  remanded  for  the  error  of  the  court's  charge  herein- 
above pointed  out,  unless  appellee  shall  within  twenty  days  file  a 
remittitur  of  thirty-seven  and  one-half  dollars,  in  which  event  the 
judgment  will  be  affirmed  for  the  remainder  of  the  recovery  below. 

Affirmed  upon  remittitur. 


T,  L.  Johnston  v.  M.  L.,  Steele. 

Decided  January  4,  1908. 

1. — ^Partnership — Contract — Constmction. 

An  assignment  of  error  that  the  court  erred  in  submitting  to  the  jury  the 
construction  of  a  written  contract  of  partnership  must  be  overruled  when,  if  the 
court  had  construed  the  contract,  the  result  would  have  been  the  same  as  that 
reached  by  the  jury. 

8. — Same. 

Under  the  terms  of  a  partnership  contract  between  J.  and  S.  for  the  raising 
and  handling  of  sheep,  S.  was  to  receive  one-half  of  the  profits  as  compensa- 
tion for  his  services  as  managing  partner;  there  were  no  profits;  J.  sued  S. 
for  one-half  of  the  losses  and  the  value  of  property  alleged  to  have  been  con- 
verted by  S.;  the  court  by  its  charge  submitted  to  the  jury  the  question  whether 
or  not  S.  was  entitled  to  compensation  other  than  one-half  the  profits,  for  his 
services.  Held,  reversible  error,  since,  in  view  of  the  verdict,  the  jury  may  have 
offset  the  claim  of  J.  against  S.  for  the  property  converted  by  the  claim  of  S. 
for  services  as  manager. 
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Error  from  the  District  Court  of  Carson  County.  Tried  below 
before  Hon.  B.  M.  Baker. 

K.  R.  Craig,  for  plaintiff  in  error. — ^Where  the  relationship  be- 
tween the  parties  is  conceded  to  be  a  partnership^  and  provision  made 
for  participation  in  the  profits  of  the  business,  but  nothing  said 
about  losses,  the  partners  will  be  liable  for  whatever  losses  the  busi- 
ness may  suffer  in  the  same  proportion  as  they  were  entitled  to  share 
in  the  profits.  17  Am.  &  Eng.  Ency.  L.  (1  ed.),  840;  22  Am.  & 
Eng.  Ency.  L.  (2  ed.),  43;  Cothran  v.  Marmaduke,  60  Texas,  370; 
Oppenheimer  v.  Clemmons,  18  Fed.  Eep;,  88G;  Galveston,  H.  &  S.. 
A.  Ry.  Co.  V.  Davis,  4  Texas  Civ.  App.,  468;  Berthold  v.  Goldsmith, 
24  Howard,  636-544;  Brinkley  v.  Harkins,  48  Texas,  225. 

The  court  erred  in  that  part  of  the  seventh  paragraph  of  the 
instructions  given  to  the  jury,  wherein  it  was  submitted  to  them 
whether  by  the  terms  of  the  partnership  agreement  the  partnership 
was  to  pay  for  the  services  of  tlie  defendant  Steele  in  conducting 
the  partnership  affairs,  and  authorized  the  jury,  if  they  found  such 
to  be  the  agreement,  to  find  for  Steele  the  value  of  such  services,  if 
any;  for  the  reason  there  was  no  evidence  in  the  case  that  any  such 
agreement  was  ever  made,  and  the  issue  for  that  reason  should  not 
have  been  submitted. 

Coffee  &  Kelly  and  Hoover  &  Taylor,  for  defendant  in  error. 

* 

STEPHENS,  Associate  Justice. — The  parties  to  this  contro- 
versy were  partners  in  handling  sheep  under  a  verbal  contract  which 
was  subsequently  reduced  to  writing  and  was  as  follows:  "This 
agreement  entered  into  this  day  between  L.  T.  Johnston  and  Luther 
Steele,  to  the  following  effect:  L.  T.  Johnston  has  leased  and  im- 
proved a  certain  pasture  in  Stonewall  County,  Texas,  of  thirteen 
(13)  sections,  one  school  section  taken  up  by  Luther  Steele,  upon 
which  he  has  expended  ($1000)  one  thousand  dollars;  that  is,  John- 
ston has  expended  $1000,  more  or  less.  Johnston  has  control  of  it. 
Luther  Steele  has  it  in  charge.  They  both  have  about  4000  sheep 
in  this  deal.  Johnston  stands  good  for  all  the  sheep  in  Haskell  and 
adjoining  counties,  and  we  both  divide  the  profits,  net;  which  means 
when  sold  and  expenses  paid,  Johnston  and  Steele  divide  half  and 
half  after  Johnston  gets  cost  and  in  cash  on  sheep.  Johnston  is 
considered  the  owner  and  controller  of  this  land  and  sheep,  Steele 
in  charge.  When  pasture  sold,  if  sold,  they  divide  the  profits,  over 
and  above  what  Johnston  put  in.  (Signed)  L.  T.  Johnston,  M.  L. 
Steele.     Signed  in  my  presence,  this  11-11-98.     L.  W.  Dalton." 

It  seems  that  no  profits  resulted  from 'the  venture  and  by  this 
suit  plaintiff  in  error  mainly  sought  to  hold  defendant  in  error 
liable  for  one-half  tlie  losses.  "We  can  not  agree  with  him,  however, 
on  the  interpretation  placed  on  the  contract  of  partnership.  As 
we  understand  it,  Johnston  was  to  furnish  the  sheep,  and  out  of 
the  proceeds  of  the  sale  thereof  expenses  were  to  be  paid.  Steele, 
on  the  other  hand,  was  to  give  his  time  and  attention  to  the  busi- 
ness and  share  in  the  profits.     It  results  from  this  view  that  the 
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principal  assignments  of  error  must  be  overruled,  complaining,  as 
they  do,  that  the  court  erred  in  submitting  the  construction  of  the 
contract  to  the  jury,  since  if  it  had  been  construed  by  the  court  it 
could  not  liave  benefited  plaintiff  in  error. 

There  were,  however,  involved  in  the  issues  between  the  parties 
other  matters  which  were  submitted  to  the  jury  and  on  which  there 
was  a  verdict  in  favor  of  defendant  in  error  for  one  dollar.  We 
have  not  been  favored  with  a  brief  in  behalf  of  defendant  in  error 
and  are  not  able  to  say  from  the  case  as  presented  in  the  brief  of 
plaintiff  in  error  that  no  harm  resulted  from  the  following  clearly 
erroneous  charge:  "And  if  you  find  from  the  evidence  that  by  the 
terms  of  the  partnership  agreement  the  partnership  was  to  pay 
for  the  services  of  the  defendant  Steele  in  conducting  the  partner- 
ship affairs,  and  that  said  Steele  furnished  said  services,  then  you 
will  require  said  partnership  in  settlement  with  said  Steele  to  ac- 
count for  the  one-half  reasonable  value  of  said  services  at  the  time 
and  place  they  were  rendered."  There  was  an  issue  made  by  plain- 
tiff in  error  to  the  effect  that  defendant  in  error  had  used  partnership 
property  which  had  not  been  accounted  for,  and  it  may  be  that 
under  this  erroneous  charge  that  claim  was  offset  by  the  value  of 
his  services,  for  which  clearly  he  was  entitled  to  no  recovery. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  anS  remanded. 


Maurice  Zuckerman  v.  Gus  Munz. 

Decided  January  4,  1908. 
Trefpast  to  Try  Title — ^HiiBband  and  Wife— Separate  Property — ^Evidence. 


In  a  suit  of  trespass  to  try  title  to  a  tract  of  land  sold  by  a  sheriff 
to  satisfy  a  judgment  for  a  community  debt,  the  plaintiff  claiming  that  the  land 
in  controversy  was  the  separate  property  of  the  wife  by  reason  of  a  gift  from 
her  husband,  had  the  burden  of  proof  to  show  that  the  husband  was  solvent 
at  the  time  of  the  alleged  gift,  and  failing  in  this,  the  court  did  not  err  in 
giving  a  peremptory  charge  for  the  defendant. 

Appeal  from  the  District  Court  of  Bains  County.  Tried  below 
before    Hon.    R.    L.    Porter. 

Wm.  Pierson  and  J.  W.  Pieraon,  for  appellant. 

C,  J.  Crdbb  and  Clias,  S.  Todd,  for  appellee. 

EAINEY,  Chief  Justice. — Maurice  Zuckerman,  plaintiff  below, 
brought  this  action  of  trespass  to  try  title  against  Gus  Munz  to 
recover  a  tract  of  land  containing  327  acres  of  the  M.  Cummins  survey 
in   Bains   County. 

The  jury  were  instructed  to  return  a  verdict  for  defendant,  which 
was  done  and  judgment  rendered  accordingly;  from  which  judgment 
this  appeal  is  prosecuted  by  appellant,  and  the  first  error  assigned 
challenges  the  action  of  the  court  in  directing  a  verdict  for  defendant. 

Vol.  XLVIII.  Civil— 22. 
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It  was  admitted  that  a  deed  from  S.  Zuckerman,  by  sheriff,  to 
Julia  Zuekerman,  dated  January  4,  1884,  of  record  in  Rains  County, 
is  the  common  source  of  title  and  that  both  plaintiff  and  defendant 
claim  to  hold  title  thereunder.  It  was  agreed  that  the  defendant's 
chain  of  title  from  H.  Munzesheimer  to  Guz  Munz  is  regular  and 
the  introduction  of  this  evidence  of  title  was  waived. 

Plaintiff,  Maurice  Zuekerman,  claims  the  land  through  a  deed  to 
him  from  Julia  Zuekerman,  joined  by  her  husband,  Samuel  Zueker- 
man, dated  March  4,  1898,  the  consideration  expressed  being  $100. 

Gus  Munz  claims  through  a  deed  from  Julia  Zuekerman,  joined  by 
her  husband,  Samuel  Zuekerman,  to  Munzesheimer,  dated  July  7,  1889, 
reciting  a  consideration  of  $1750,  duly  acknowledged  and  recorded 
in  Rains  County.  This  deed  was  lost  and  its  execution  was  duly 
attacked. 

Appellant  claims  that  at  the  time  the  land  was  deeded  to  him  it 
was  the  separate  property  of  Julia  Zuekerman  and  that  the  evidence 
was  sufficient  to  raise  that  issue  and  such  issue  should  have  been 
submitted  for  the  juiy's  determination.  If  this  contention  is  cor- 
rect then  the  court  erred  in  directing  a  verdict  for  defendant.  But 
is  it  correct? 

The  land  was  sold  under  execution  to  pay  a  judgment  against 
Samuel  Zuekerman.  Julia  Zuekerman  bought  it  in  for  $300,  and 
the  deed  was  made  to  her.  Upon  the  face  of  this  transaction  the 
land  remained  the  community  property  of  Samuel  Zuekerman  and 
Julia  Zuekerman.  But  Julia  Zuekerman  testifies  that  the  $300  con- 
sideration paid  was  her  separate  property.  In  tracing  this  fund  she 
says  that  her  father  gave  her  a  piece  of  land  and  he  afterwards  be- 
came involved  and  she  allowed  him  to  take  it  back,  and  for  doing 
this  her  husband  promised  her  that  as  soon  as  he  made  more  money 
than  he  was  then  doing  he  would  give  her  money  in  payment  for 
her  transferring  the  land  back  to  her  father.  That  from  the  latter 
part  of  1877,  and  thereafter,  she  never  had  less  than  $400  in  cash 
in  her  own  right.  That  it  was  the  custom  of  her  husband  to  give 
the  children  money,  even  when  they  were  very  young,  and  with  such 
money  as  she  saved  from  her  allowance  for  expenses,  together  with 
the  children's  savings  and  money  obtained  in  1877,  she  was  always 
prepared  to  take  advantage  of  small  investments.  That  it  was  from 
this  fund  that  she  purchased  the  land,  paying  $300  therefor. 

Mrs.  Munzesheimer,  sister  of  Julia  Zuekerman,  testified  that  Julia 
Zuekerman  owned  no  property  at  the  time  of  her  marriage  with  S. 
Zuekerman,  and  that  she  knew  of  none  her  sister  owned  since,  in 
her  separate  right.  That  their  father  owned  some  land  in  Mississippi 
at  one  time,  which  he  gave  to  his  daughters,  but  they  never  re- 
ceived any  deed  to  it,  and  some  time  after  their  father  became  finan- 
cially embarrassed  and  they  all  gave  it  back  to  him. 

From  the  foregoing  testimony  we  conclude  that  it  does  not  show 
with  sufficient  certainty  that  the  money  that  paid  for  the  land  at 
sheriff's  sale  was  Julia  Zuckerman's  separate  estate.  She  does  not 
state  definitely  the  amount  of  money  her  husband  paid  her  for 
transferring  the  land  back  to  her  father.  He  was  under  no  obliga- 
tion to  pay  her  for  making  the  transfer,  and  therefore  if  any  money 
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was  paid  her  by  her  husband  it  was  a  gift,  as  well  as  the  money 
she  saved  from  expense  money  allowed  her  by  her  husband.  Speer, 
Married  Women  of  Texas,  sec.  219.  Being  a  gift,  it  devolved  upon 
plaintiff  to  show  that  at  the  time  it  was  made  S.  Zuckerman  was 
solvent.  Maddox  v.  Summerlin,  92  Texas,  483.  This  he  did  not 
do;  but  on  the  other  hand  the  evidence  tends  to  show  that  at  that 
time  S.  Zuckerman  was  insolvent,  at  least  it  does  show  that  he 
was  largely  indebted  to  H.  Munzesheimer,  and  that  this  land  was 
conveyed   to   Munzesheimer   in   part   payment   of   such   indebtedness. 

Even  if  the  evidence  was  sufficient  to  require  the  submission  to 
the  jury  on  the  issue  whether  or  not  Julia  Zuckerman  executed 
the  deed,  there  was  sufficient  evidence  that  S.  Zuckerman  executed 
it,  and  there  being  practically  none  to  show  that  he  did  not,  and 
the  evidence  showing  it  to  be  community  property,  he  could  convey 
title  without  her  joining  in  the  deed.  The  court,  therefore,  properly 
directed   a  verdict   for   defendant. 

Several  assignments  of  error  attacking  the  action  of  the  court  for 
admitting  certain  evidence  tending  to  establish  the  lost  deed  are 
presented,  but  we  do  not  consider  them  well  taken.  The  judgment 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


John  Price  et  al.  v.  M.  J.  Wakeham. 

Decided  January  4,  1908. 

1. — ^Liquor  Bealers — Statute  Construed. 

The  Act  of  the  30th  Legislature,  known  as  the  Baskin-McGregor  law,  (Gen. 
Laws,  1907f  p.  258)  did  not  repeal  the  law  theretofore  existing,  allowing  suit 
upon  a  liquor  dealers'  bond  for  violation  thereof. 

2. — Plea  in  Abatement — Certainty. 

In  a  suit  by  a  divorced  husband  upon  a  liquor  dealer's  bond  for  selling  intox- 
icating liquor  to  plaintifTs  minor  child,  a  plea  in  abatement  on  the  ground  that 
the  wife  should  be  a  party  to  the  suit,  wliich  plea  failed  to  show  what  dispo- 
sition was  made  of  the  custody  of  the  minor  child  in  the  decree  of  divorce 
between  plaintiff  and  his  wife;  that  the  decree  of  divorce  was  a  final  decree; 
and  that  the  wife  was  living  at  the  time  of  filing  the  plea,  was  insufficient  and 
properly  overruled. 

8. — ^Liquor  Dealer — ^Description  of  Locality. 

In  a  suit  upon  a  liquor  dealer's  bond,  a  description  of  the  locality  of  his 
place  of  business  giving  the  State,  city,  street  and  number,  is  sufficient. 

4. — Same — ^Pleading. 

Where,  in  a  suit  upon  a  liquor  dealer's  bond  for  sale  of  liquor  to  a  minor, 
the  defendant  alleged  that  the  sale  was  made  in  good  faith  upon  a  well  grounded 
belief  that  the  minor  was  of  age,  it  was  not  reversible  error  for  the  court  to 
overrule  an  exception  to  that  part  of  plaintiff's  petition  alleging,  in  substance, 
that  the  minor  was  small  of  stature  and  youthful  in  appearance. 

5. — Same — ^Emancipation,  of  Kinor. 

The  fact  that  the  father  had  abandoned  his  minor  son  and  had  lost  all 
supervision  and  control  over  him  prior  to  bringing  a  suit  against  a  liquor  dealer 
for  sale  of  liquor  to  said  minor,  constitutes  no  defense  to  the  suit. 
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6. — Same— Character  of  Plaintiff  no  Defenie. 

The  bad  character  of  the  father,  plaintiff  in  a  suit  upon  a  liquor  dealer's 
bond,  is  no  defense  to  the  suit. 

7. — ^Witness — ^Impeachment — Moral  Character  Irrelevant. 

A  witness  cannot  be  impeached  by  proof  of  general  bad  moral  character. 

8.— Charge— Failure  to  Submit  Issue. 

Where,  in  a  suit  for  breach  of  a  liquor  dealer's  bond  by  sale  of  liquor  to 
a  minor,  the  defendant  plead  that  the  plaintiff  consented  to  such  sale,  and  there 
was  testimony  tending  to  support  the  allegation,  it  was  error  for  the  court  to 
refuse  to  affirmatively  submit  this  issue  to  the  jury. 

Appeal  from  the  44th  District  Court,  Dallas  County.  Tried  below 
before  Hon.  Biehard  Morgan. 

T.  L.  Camp  and  Barry  Miller,  for  appellants. — Particular  traits 
of  moral  character,  aside  from  that  of  lack  of  truth  and  veracity, 
shall  not  be  made  the  subject  of  inquiry  for  the  purpose  of  impeach- 
ing a  witness  when  evidence  of  such  traits  is  not  material  to  the 
issue.  A  witness  can  be  impeached  by  general  evidence  only  and 
not  by  evidence  as  to  particular  facts.  Boon  v.  Weathered's  Admr., 
23  Texas,  675;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  144;  Penn- 
sylvania Fire  Ins.  Co.  v.  Faires,  13  Texas  Civ.  App.,  113;  30  Am. 

6  Eng.  Ency.  of  Law,  second  edition,  pp.  1082-3. 

While  it  has  been  held  by  the  majority  of  the  opinions  rendered 
in  liquor  bond  suits  that  "aggrieved  party"  as  used  in  the  statute 
refers  to  the  class  of  persons  who  may  be  entitled  to  sue  for  breaches 
of  the  liquor  dealer's  bond,  yet  we  submit  that  a  person's  acts  and 
conduct  may  estop  him  from  claiming  the  benefit  of  a  suit  as  an 
aggrieved  party,  and  such  acts  and  conduct  of  the  plaintiff  may 
go  to  the  jury  as  circumstances  showing  that  he  had  acquiesced  or 
consented  to  the  doing  of  the  acts  complained  of.     Seiffer  v.  McLean, 

7  Texas  Civ.  App.,  159;  Edgett  v.  Finn,  36  S.  W.  Bep.,  830;  Wake- 
ham  V.  Price,  89  S.  W.  Rep.,  1093.  Opinion  on  former  appeal  of 
this   case. 

The  Baskin-McGregor  law  passed  by  the  Thirtieth  Legislature 
plainly  shows  that  it  was  intended  to  and  does  comprehend  the  entire 
subject  matter  relating  to  the  sale  at  retail  of  spirituous,  vinous  and 
malt  liquors,  and  was  intended  by  the  Legislature  to  be  a  substitute 
for  all  prior  statutes  on  that  subject,  and  therefore  operates  a  repeal 
of  all  such  prior  laws.  Bryan  v.  Sundberg,  6  Texas,  423;  Stirman 
v.  State,  21  Texas,  733;  State  v.  Horan,  11  Texas,  144;  flarold  v. 
State,  16  Texas  Crim.  Apps.,  157;  Stebbins  v.  State,  22  Texas  Crim. 
Apps.^  32;  Holden  v.  State,  1  Texas  Crim.  Apps.,  242;  Eogers  v. 
Watrous,  8  Texas,  62;  State  of  Texas  v.  Travis  Co.,  85  Texas,  445; 
Hanrick  v.  Hanrick,  61  Texas,  601;  26  Am.  &  Eng.  Ency.  of  Law, 
p.  731  and  authorities  cited;  88  Am..  St.  Eep.,  pp.  278-9,  notes, 
where  the  question  is  extensively  treated. 

Where  a  new  statute  covers  the  whole  subject  matter  of  earlier 
laws,  adds  offenses  and  prescribes  penalties  different  from  those 
enumerated  in  the  old  law,  it  indicates  an  intention  to  substitute 
the  new  law  for  the  old,  and  is   by  necessary  implication  a  repeal 
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of  the  former  statutes^  even  though  its  provisions  be  not  all  re- 
pugnant. See  authorities,  supra,  and  Noris  v.  Crocker,  12  Howard 
(U.  S.),  429;  United  States  v.  Tynen,  11  Wallace,  88;  26  Am.  & 
Eng.  Ency.  of  Law,  p.  737. 

The  recovery  of  a  penalty  on  a  liquor  dealer's  bond  for  selling 
to  a  minor,  or  permitting  a  minor  to  enter  and  remain,  when  both 
of  the  parents  are  living,  is  community  property.  Wartelsky  v. 
McGee,  30  S.  W.  Bep.,  69 ;  Ezell  v.  Dodson,  '60  Texas,  331 ;  Texas 
&  Pac.  By.  Co.  v.  Bailey,  83  Texas,  19. 

R.  C.  Porter,  Lewis  Wood  and  A.  H.  Oraham,  for  appellee. — The 
plea  in  abatement  was  insuflScient  in  law  to  show  that  Agatha  Wake- 
ham  was  a  necessary  party  plaintiff,  and  the  demurrer  thereto  was 
properly  sustained.  2  Batts  Civ.  Stats.,  art.  2987;  1  Batts  Civ. 
Stats.,  art.  5;  1  Batts  Civ.  Stats.,  art.  1265;  Davis  v.  Willis,  47 
Texas,  162;  Galveston,  H.  &  S.  A.  By.  v.  Le  Gierse,  51  Texas,  200; 
Baily  v.  Trammell,  27  Texas,  326;  Tinnin  v.  Weatherford,  Dallam, 
590;  State  v.  Goodnight,  70  Texas,  682-688;  Kohn  v.  Washer,  69 
Texas,  67;  Drew  v.  Harrison,  12  Texas,  281;  Lee  v.  Hamilton,  12 
Texas,  417;  Breen  v.  Texas  &  Pac.  By.  Co.,  44  Texas,  304;  Houston 
&  T.  C.  B.  B.  V.  Graves,  50  Texas,  201;  Peavy  v.  Goss,  90  Texas, 
89;  Zapp  v.  Strohmeyer,  75  Texas,  638. 

The  effect  of  a  decree  divorcing  the  parents  of  .a  minor  does  not 
necessarily  extinguish  the  legal  right  of  the  father  to  maintain  a 
suit  on  the  bond  of  a  liquor  dealer  to  recover  penalties  arising  from 
violations  of  the  statute  by  which  such  father,  as  parent  of  such 
minor,  is  aggrieved.  2  Batts'  Civ.  Stats.,  arts.  3380,  5060c;  Cun- 
ningham V.  Porchet,  23  Texas  Civ.  App.,  83. 

The  latitude  allowed  in  the  cross-examination  of  a  witness  is  not 
limited  to  the  rules  applicable  to  impeachment  by  other  witnesses. 
IngersoU  v.  McWillie,  9  Texas  Civ.  App.,  555;  Ingersoll  v.  McWillie, 
87  Texas,  647;  Texas  Standard  Cotton  Oil  Co.  v.  Hanlan,  15  S. 
W.  Bep.,  703;  Carroll  v.  State,  24  S.  W.  Bep.,  101;  Texas  &  P. 
Coal  Co.  V.  Dawson,  31  S.  W.  Bep.,  843. 

In  a  suit  on  a  liquor  dealer's  license  for  permitting  a  minor  to 
enter  and  remain  "in  a  saloon,  and  for  selling  liquors  to  minor,  it 
is  not  necessary  to  prove  that  the  father  of  the  minor,  plaintiff  in 
the  case,  was  aggrieved.  Peavy  v.  Goss,  90  Texas,  89;  Quails  v. 
Sayles,  18  Texas  Civ.  App.,  401;  Cunningham  v.  Porchet,  23  Texas 
Civ.  App.,  83;  Tipton  v.  Thompson,  21  Texas  Civ.  App.,  144; 
Tarkington  v,  Brunett,  51  S.  W.  Bep.,  274;  White  v.  Manning,  102 
S.  W.  Bep.,  1160. 

BOOKHOTTT,  Associate  Justice. — ^This  suit  was  brought  by 
M.  J.  Wakeham,  the  father  of  Bobert  Wakeham,  a  minor,  on  the 
15th  day  of  October,  1903,  against  John  Price,  a  retail  liquor  dealer 
at  Dallas,  Texas,  as  principal,  and  the  American  Bonding  Com- 
pany of  Baltimore  as  surety  on  his  bond,  to  recover  $3,000  for  six 
breaches  of  said  liquor  dealer's  bond,  alleging  that  said  John  Price 
sold  and  permitted  to  be  sold,  and  gave,  and  permitted  to  be  given, 
to  said  minor,   Bobert  Wakeham,  in  his    (said  Price's)    house  and 
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place  of  business  at  110  Jefferson  Street,  Dallas,  Texas,  spirituous, 
vinous  and  malt  liquors  on  two  several  dates,  to  wit,  on  or  about 
the  8th  day  of  August,  and  the  6th  day  of  September,  both  in  the 
year  1903,  there  being  two  separate  and  distinct  sales  on  each  of  said 
dates;  and  further  alleging  that  said  Price,  at  the  same  times  and 
place  on  said  two  occasions,  permitted  said  minor  to  enter  and  re- 
main in  his  house  and  place  of  business. 

Defendants  answered  by  a  plea  in  abatement,  alleging  that  Agatha 
Wakeham,  the  wife  of  plaintiff,  and  mother  of  said  minor,  Robert 
Wakeham,  had,  on  June  6,  1902,  been  granted  a  divorce  from 
plaintiff,  M.  J.  Wakeham,  and  that  said  Agatha  Wakeham  was  a 
necessary  party  to  the  suit.  Defendants  also  answered  by  general 
and  special  exceptions,  general  denial  and  by  plea  that  if  said 
liquors  were  sold  to  said  minor,  or  he  was  permitted  to  remain  in 
said  saloon,  it  was  because  defendant  Price  believed  that  said  Robert 
Wakeham  was  over  the  age  of  21  years,  and  that  there  were  reasons 
for  such  belief,  and  that  the  suit  was  the  result  of  a  conspiracy  be- 
tween the  father  and  son  to  have  said  minor  to  enter  and  remain  in, 
and  drink  in  defendant's  and  other  saloons,  for  the  purpose  of  lay- 
ing a  predicate  for  this  and  other  similar  suits.  The  defendant, 
American  Bonding  Company,  pleaded  its  suretyship. 

Plaintiff  filed  a  supplemental  petition  in  response  to  the  plea  in 
abatement  filed  by  defendants,  containing  (1)  a  general  demurrer  to 
said  plea,  and  (2)  a  general  denial  of  the  averments  therein  con- 
tained. Plaintiff,  on  the  same  date,  also  filed  a  supplemental  peti- 
tion containing  a  general  demurrer  to  said  answer,  special  excep- 
tions thereto,  and  a  general  denial. 

A  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  for  $1500 
and  defendants  appeal. 

It  is  contended  by  appellants  that  this  suit  should  abate  for  the 
reason  that  the  law  under  which  this  suit  is  filed  and  is  being 
prosecuted,  was  repealed  by  the  law  known  as  the  Baskin-McGregor 
Law,  passed  by  the  Thirtieth  Legislature.  It  is  insisted  that  said 
Act  plainly  shows  that  it  was  intended  to  and  does  comprehend  the 
entire  subject  matter  relating  to  tlie  sale  at  retail  of  spirituous, 
vinous  and  malt  liquors,  and  was  intended  by  the  I^egislature  to  be 
a  substitute  for  all  prior  statutes  on  that  subject,  and  therefore 
operates  a  repeal  of  all  such  prior  laws.  We  have  heretofore  held 
in  the  case  of  Coughtry  v.  Ilaupt,  47  Texas  Civ.  App.,  452,  that  the 
Act  of  the  Thirtieth  Legislature  known  as  the  Baskin-McQregor  Law 
did  not  repeal  the  law  under  which  this  suit  was  filed.  See  also 
Jesse  V.   DeShong,   20   Texas  Ct.   Rep.,   22. 

The  trial  court  did  not  err,  as  contended  by  appellants  in  their 
first  assignment  of  error,  in  sustaining  appellee's  general  demurrer 
to  their  plea  in  abatement.  Said  plea  was  as  follows:  **That  prior 
to  June  6,  1902,  the  plaintiff  and  Agatha  Wakeham  were  husband 
and  wife;  tliat  the  minor  mentioned  in  plaintiff's  petition,  Robert 
Wakeham,  is  the  son  of  M.  J.  Wakeham  and  Agatha  Wakeham, 
duly  born  in  wedlock;  tliat  prior  to  the  6th  day  of  June,  1902, 
M.  J.  Wakeham  filed  suit  for  divorce  against  Agatha  Wakeham,  to 
which  she  replied  by  answer  and  cross-bill  in  which  she  prays  for 
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divorce  from  plaintiff;  that  upon  the  trial  of  that  cause  in  this 
court  on  June  6,  1902,  Agatha  Wakeham  was  granted  a  divorce 
from  M.  J.  Wakeham  on  her  cross-bill.  If  a  recovery  should  be  had 
in  this  case,  Agatha  Wakeham  would  have  an  interest  therein,  where- 
fore, defendants  say  that  she  is  a  necessary  party  plaintiff/^ 

The  plea  in  abatement  should  aver  fully,  not  only  what  is  neces- 
sary to  be  answered,  but  anticipate  and  exclude  all  such  supposable 
matter  as  would,  if  alleged  on  the  opposite  side,  defeat  the  plea, 
Houston  &  T.  C.  By.  v.  Graves,  50  Texas,  181.  It  is  held  that  a 
recovery  on  a  liquor  dealer's  bond  for  selling  liquor  to  a  minor,  or 
permitting  tlie  minor  to  enter  and  remain  in  his  saloon  or  place  of 
business  when  both  parents  are  living  together  is  community  prop- 
erty and  the  suit  should  be  brought  by  the  husband.  Warielsky 
V.  McGee,  30  S.  W.  Rep.,  69.  If  the  parents  of  such  minor  are 
divorced  at  the  time  the  cause  of  action  arises  and  the  decree  of 
divorce  awards  the  custody  of  the  minor  to  the  father,  then  we  are 
of  the  opinion  that  the  suit  could  be  maintained  in  the  father's 
name;  but  if  the  decree  of  divorce  does  not  award  the  custody  of 
the  minor  to  either  parent,  then  it  would  seem  that  both  parents 
would  be  necessary  parties  to  the  suit.  The  plea  does  not  show 
what  disposition,  if  any,  was  made  as  to  the  custody  of  the  minor 
in  the  divorce  decree.  The  plea  does  not  allege  that  the  judgment 
"of  this  court  on  June  6,  1902,''  granting  the  divorce,  was  a  final 
judgment  or  that  it  has  not  been  set  aside  or  appealed  from,  or 
reversed.  The  plea  in  abatement  was  filed  on  June  23,  1904,  and 
alleges  that  the  divorce  was  granted  to  Agatha  Wakeham  on  June  6, 
1902.  It  does  not  allege  that  Agatha  Wakeham  was  living  at  the 
time  of  filing  the  plea.  In  these  respects  we  are  of  the  opinion  the 
plea  was  insufficient  and  that  there  was  no  error  in  sustaining  plain- 
tifiPs  exception  to  it.  Davis  v.  Willis,  47  Texas,  162  and  163;  Gal- 
veston, H.  &  S.  A.  By.  v.  LeGierse,  51  Texas,  200;  Baily  v.  Tram- 
mell,  27  Texas,  326;  State  v.  Goodnight,  70  Texas,  682-688;  Hous- 
ton &  T.  C.  B.  B.  v.  Graves,  50  Texas,  201;  Peavy  v.  Goss,  90 
Texas,  89. 

The  petition  sufficiently  described  the  place  of  business  of  John 
Price  as  110  Jefferson  Street  in  the  city  of  Dallas,  Texas,  and  hence 
the  appellants'  third  special  exception  to  the  petition  challenging  the 
sufficiency  of  the  petition  in  this  respect,  was  properly  overruled. 

Plaintiff  in  his  petition  used  the  following  language:  "Plaintiff 
further  shows  to  the  court  that  his  said  minor  son  is  small  of  stat- 
ure, presents  none  of  the  appearances  of  a  man,  and  is  obviously  a 
minor  and  shows  himself  to  be,  to  any  and  all  persons  with  whom 
he  might  apply  for  entrance  or  for  liquors,  and  defendant  well  knew 
that  said  plaintiff's  son  is  and  was  a  minor  at  least  under  21  years  of 
age."  The  defendants  specially  excepted  to  above  part  of  plaintiff's 
petition  on  the  ground  that  the  allegations  were  irrelevant  and  im- 
material. The  exception  was  overruled,  to  which  action  defendants 
excepted,  and  the  ruling  assigned  as  error.  We  are  of  the  opinion 
that  the  court's  action  in  overruling  the  demurrer  to  said  pleading 
presents  no  reversible  error.  The  defendant  Price  in  an  amended 
answer  set  up  that  if  any  sales  were  made  to  the  minor  they  were 


344  '  Texas  Civil  Appeals  Beports,  Vol.  48.       [January, 

made  in  good  faith  under  a  well  grounded  belief  that  he  was  of 
age.  Cox  V.  Thompson,  96  Texas,  468;  Peacock  v.  Limberger,  66 
S.   W.    Sep.,    764. 

Defendants  plead  specially  that  the  plaintiff  had  abandoned  the 
alleged  minor,  Bobert  Wakeham,  six  or  seven  years  prior  to  the 
bringing  of  this  suit,  and  that  the  said  Bobert  Wakeham  had  been 
living  with  his  mother  or  grandparents;  that  plaintiff  had  lost  all 
supervision  and  control  over  said  minor  and  by  his  acts  and  conduct 
had  estopped  himself  and  did  not  come  under  the  class  of  persons 
as  mentioned  in  the  statute  as  being  aggrieved  parties.  Plaintiff 
demurred  to  these  allegations  and  the  court  sustained  the  same.  In 
this  ruling  the  court  did  not  err.  The  emancipation  of  the  minor 
by  the  father  constituted  no  defense  to  the  suit.  Cox  v.  Thompson, 
supra. 

The  defendants  alleged  that  '^the  plaintiff  has  been  an  idle  and 
shiftless  person  for  six  or  seven  years  prior  to  the  bringing  of  this 
suit;  that  he  had  no  regular  or  steady  employment  and  during  said 
time  has  been  a  constant  and  steady  visitor  and  loafer  around  saloons 
and  places  where  intoxicating  liquors  are  sold,  and  has,  during  all 
of  said  period,  been  more  or  less  of  a  constant  and  steady  drinker 
of  intoxicating  liquors,  and  upon  various  and  sundry  times  during 
said  period  has  been  intoxicated  and  drunk  from  the  use  of  in- 
toxicating liquors,  and  by  his  conduct  and  example  he  has  encour- 
aged, stimulated,  permitted  and  acquiesced  in  his  son,  Bobert,  en- 
tering and  remaining  in  saloons  and  drinking  intoxicating  liquors, 
wherefore,  he  is  estopped  from  maintaining  this  suit."  The  court 
sustained  the  plaintiff's  special  demurrer  to  these  allegations.  There 
was  no  error  in  this  ruling.  The  bad  character  of  the  plaintiff  was 
no  defense  to  the  suit.  Tipton  v.  Thompson,  21  Texas  Civ.  App., 
144.  In  addition  to  the  matter  stricken  out,  the  answer  set  up  in 
substance,  that  the  plaintiff  had  entered  the  saloon  of  defendant 
Price  and  other  saloons  with  his  son  Bobert,  and  drank  with  him, 
and  remained  there  with  him,  and  acquiesced  in  the  sale  of  liquor 
to  him,  said  Bobert.  Thus,  it  appears  the  defendant  was  not  de- 
prived of  any  legal  defense  by  the  court  in  sustaining  the  special 
exception  of  plaintiff. 

Walter  Dyer,  a  witness  for  the  defendants,  testified  in  chief  that 
he  was  a  carpenter  and  acquainted  with  plaintiff  and  his  minor 
son;  that  he  had  seen  plaintiff  in  John  Price's  saloon  a  few  times; 
that  he  had  seen  plaintiff's  minor  son  in  Price's  saloon;  that  he 
saw  him  try  to  buy  a  drink  in  there  from  Bob  Morris,  but  that  Bob 
Morris  would  not  sell  it  to  him,  because  he  was  drunk.  The  witness 
was  then  asked  on  cross-examination  by  appellee,  and  was  compelled 
to  testify  over  appellants'  objections,  that  he  was  unmarried;  had 
been  a  carpenter  most  of  his  life;  had  followed  another  occupation; 
had  owned  and  run  a  beer  joint  in  South  End,  in  Dallas,  for  about 
a  month,  in  1903  or  1904.  In  the  house  there  were  rooms  where 
prostitutes  stayed;  that  he  generally  had  from  two  to  four  of  these 
women  there;  that  they  all  boarded  at  his  place;  that  he  did  not 
keep  a  whore  and  board  at  Holly's  place;  that  she  never  ate  a  meal 
at  Holly's  saloon;  that  they  boarded  at  his  saloon.     The  objectiona 
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were  that  the  testimony  was  irrelevant  and  immaterial  and  not  ad- 
missible as  impeaching  evidence  and  that  it  was  not  germane  to 
any  issue  in  the  case.  This  evidence  was  inadmissible  and  it  was 
error  to  overrule  the  appellants*  objection  to  the  same.  It  only  went 
to  show  particular  traits  of  moral  character  on  the  part  of  tlie 
witness,  which,  aside  from  the  question  of  his  veracity,  could  not 
be  made  the  subject  of  inquiry  for  the  purpose  of  impeaching  the 
witness,  such  traits  not  being  material  to  any  issue  in  the  case. 
The  moral  character  of  this  witness  was  not  an  issue  in  tlie  case, 
and  tlie  effect  of  the  testimony  was  to  prejudice  the  witness  in  the 
minds  of  the  jury.  There  was  no  attempt  to  prove  his  general  repu- 
tation for  truth  and  veracity  and  it  was  error  to  admit  evidence 
tending  to  show  his  bad  moral  character.  Boon  v.  Weathered's 
Admr.,  23  Texas,  675;  Tipton  v.  Thompson,  supra;  Pennsylvania 
Fire  Ins.  Co.  v.  Faires,  13  Texas  Civ.  App.,  113;  30  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1082-3. 

The  seventh  assignment  of  error  complains  of  the  court's  action 
in  refusing  special  charge  No.  2,  requested  by  appellants.  Said 
charge  is  as  follows:  "The  defendants  in  this  case  plead  as  a  de- 
fense that  M.  J.  Wakeham,  plaintiff  and  father  of  the  minor,  Robert 
Wakeham,  consented  to  the  doing  of  the  acts  complained  of,  and 
if  you  find  and  believe  from  the  evidence  that  M.  J.  Wakeham,  father 
of  Bobert  Wakeham,  did  consent  to  the  doing  of  the  acts  complained 
of,  then  you  will  find  for  the  defendants;  and  in  determining  whether 
or  not  the  father  had  consented  to  the  doing. of  the  acts  complained 
of,  you  will  take  into  consideration  all  the  evidence  introduced  be- 
fore you,  and  any  just  conclusions  deducible  therefrom." 

The  defendants  plead,  in  effect,  that  the  plaintiff,  M.  J.  Wake- 
ham, consented  to  his  minor  son  entering  and  remaining  in  public 
saloons  and  to  his  drinking  intoxicating  liquors  therein.  There 
was  evidence  tending  to  support  these  allegations.  In  the  main  charge 
-the  jury  were  instructed  as  follows: 

"4th.  If  the  defendant  Price,,  either  in  person  or  through  an 
employe,  permitted  the  plaintiff's  said  minor  son  to  enter  and  remain 
in  said  saloon,  there  was  a  violation  of  the  conditions  of  the  said 
bond. 

"5th.  If  the  defendant  Price,  either  in  person  or  through  an 
employe,  sold  intoxicating  liquors  to  said  minor  in  said  saloon,  there 
was  a  violation  of  the  conditions  of  said  bond. 

"6th.  If  you  find  from  the  testimony  before  you  that  there  was 
any  such  violation  of  the  conditions  of  said  bond,  on  or  about  either 
of  the  dates  above  mentioned,  then  your  verdict  should  be  for  the 
plaintiff,  but  if  you  fail  so  to  find,  your  verdict  should  be  for  the 
defendants." 

No  affirmative  defensive  charge  was  submitted  by  the  court.  The 
requested  charge  announced  a  correct  proposition  of  law,  and  its 
refusal  was  error. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Pecos  Biver  Railroad  Company  v.  E.  D.   Harrington. 

Decided  January  6,  1907. 

1 . — ^Railroads — Boutlng — ^DeTlation — Liability. 

It  is,  in  general,  the  duty  of  the  initial  carrier  to  obey  the  instructions 
of  the  shipper  as  to  the  route,  mode  of  carriage,  etc.,  and  it  should  also  trans- 
mit the  instructions  of  the  shipper  to  the  connecting  carrier.  Where  the 
route  and  the  connecting  carrier  are  not  specified  it  may  usually  select  for  itself, 
but  if  they  are  specified,  it  will  become  responsible  as  an  insurer  for  unneces- 
sary deviation,  even  though  it  had  not  contracted  for  a  through  shipment  other- 
wise than  as  a  forwarding  agent,  or  had  limited  its  liability  as  a  common  carrier 
to  its  own  line. 

2. — Conflioting  Testimony — ^Interested  Witness — Attorney. 

Where  the  testimony  of  defendant's  agent  and  plaintiff's  agent  was  sharply 
conflicting  upon  a  material  issue  on  the  trial,  it  was  error  for  the  court  to  re- 
fuse to  allow  the  defendant  to  prove  that  plaintiff's  agent,  who  was  also  his 
attorney,  was  interested  in  the  result  of  the  trial,  his  fee  being  contingent  upon 
success  in  the  case. 

8. — Conflicting  Issue — Corroborating  Testimony. 

On  the  question  whether  or  not  plaintiff  acouiesced  in  the  deviation  of  his 
cattle  from  the  original  route,  the  testimony  oeing  conflicting,  corroborative 
evidence  considered,  and  held  improperly  excluded. 

Appeal  from  the  District  Court  of  Midland  County.  Tried  below 
before  Hon.  James  L.  Shepherd. 

Ed.  J.  Hamner  and  J.  W.  Terry,  for  appellant. — If  the  shipper 
demand  of  the  railway  company  that  his  cattle  be  shipped  by  a 
certain  route  at  a  given  through  rate,  and  under  the  tariflE  of  the 
carrier  and  connecting  carriers  in  force  at  that  time,  such  through 
rate  did  not  apply  by  the  route  demanded  by  the  shipper,  then  the 
shipper  can  not  recover  damages  for  injuries,  if  any,  which  are 
suffered  on  account  of  through  transportation  by  the  route  over  which 
the  carrier  has  the  through  rate  demanded  by  the  shipper.  Houston 
&  T.  C.  By.  Co.  V.  Everett,  99  Texas,  269;  Houston  &  T.  C.  Ry. 
Co.  V.  Scott,  99  Texas,  326. 

The  presumption  is  that  a  witness  who  has  no  interest  in  the  suit 
is  entitled  to  more  credit  than  a  party  to  the  suit,  and  where  the 
case  of  a  plaintiff  depends  entirely  upon  the  testimony  of  his  attor- 
ney, who  is  receiving  a  contingent  fee  in  the  case,  and  this  testi- 
mony is  contradicted  by  two  disinterested  witnesses,  it  is  proper 
to  show  to  the  jury  the  interest  the  attorney  has  in  the  case  that 
they  may  pass  upon  the  credibility  of  his  testimony  and  the  weight 
to  be  given  to  it.  Adair  v.  Graham,  17  Texas,  176;  30  Am.  &  Eng. 
Enc.  of  Law,  2d  ed.,  p.  1004,  note  2. 

Camp  &  Caldwell,  for  appellee. — ^The  demurrer  was  correctly  sus- 
tained, for  when  appellant  refused  to  route  the  cattle  at  appellee's 
request,  over  the  Rock  Island,  it  became  thereby  an  insurer  against 
all  acts,  including  an  act  of  God.  Galveston,  H.  &  H.  Rv.  v. 
Allison,  59  Texas,  193;  Inman  v.  St.  Louis  S.  W.  Ry.  Co.,  37  S. 
W.  Rep.,  37;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Stribling,  86  S.  W. 
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Bep.,  374;  5  Am.  &  Eng.  Ency.  of  Law  (2d  ed.),  p.  422,  sec.  21; 
Bay  Neg.  Imp.  Duties  (freight  carr.)  sec.  79;  Hutch.  Carr.  sec.  314; 
Johnson  v.  JS'ew  York  Cent.  Tr.  Co.,  88  Am:  Dec,  416;  Bibb 
Broom  Corn  Co.  v.  A.,  T.  &  S.  F.  By.  Co.,  69  L.  B.  A.,  509; 
Merrick  v.  Webster,  3  Mich.,  268;  Express  Co.  v.  Kountz,  8  Wall., 
342;  Merchants  Co.  v.  Kahn,  76  lU.,  620;  71  Am.  Dec,  278;  6 
Am.  St.  Bep.,  124;  Atchison,  T.  &  S.  F.  By.  Co.  v.  Nations  & 
Slavens,  92  S.  W.  Bep.,  823;  Fisher  v.  Boston  &  Me.  By.  Co.,  68 
L.  B.  A.,  390. 

Where  the  negligence  of  the  carrier/  concurs  with  the  act  of  God, 
in  causing  damage  to  the  property  during  the  transportation,  it 
is  liable  for  the  damages  caused  by  such  concurring  negligence,  al- 
though it  may  have  been  contributed  to  by  the  vis  major.  Atchison, 
T.  &  S.  F.  By.  Co.  v.  Nations,  92  S.  W.  Bep.,  823;  Gulf,  C.  &  S. 
F.  By.  Co.  V.  McCorquodale,  71  Texas,  47;  San  Antonio  &  A.  P. 
By.  Co.  V.  Barnett,  27  S.  W.  Bep.,  677;  Gulf,  C.  &  S.  F.  By.  Co. 
V.  Boyce,  87  S.  W.  Bep.,  395;  Indianapolis  &  St.  L.  By.  Co.  v. 
Adams,  36  III.  App.,  629;  Bibb  Broom  Com  Co.  v.  A.,  T.  &  S.  F. 
By.  Co.,  69  L.  B.  A.,  509;  Jackson  v.  Wisconsin  Telephone  Co., 
26  L.  B.  A.,  101. 

That  burden  is  on  appellant  to  show  impossible  to  detour.  Byan 
V.  M.,  K.  &  T.  By.  Co.,  65  Texas,  13;  Missouri,  K.  &  T.  By.  Co. 
V.  Olive,  23  S.  W.  Bep.,  526;  Davis  v.  Wabash,  St.  Louis  &  Pac 
By.  Co.,  13  Mo.  App.,  449;  Steele  v.  Townsend,  79  Am.   Dec,  49. 

It  was  incompetent  to  go  into  the  relations  existing  between  at- 
torney and  client,  and  the  amount  or  kind  of  fee  appellee  was  paying 
his  attorney  was  immaterial.  Ft.  Worth  &  D.  C.  By.  v.  Lock,  70 
S.  W.  Bep.,  456. 

STEPHENS,  Associate  Justice. — Three  hundred  and  ninety- 
three  cattle  shipped  by  appellee  from  Odessa,  Texas,  to  Everts, 
South  Dakota,  were  damaged  en  route,  principally  by  delay  at 
Wellington,  Kansas,  which  was  alleged  by  appellant  to  have  been 
the  unavoidable  result  of  an  unprecedented  rainfall  and  flood  in 
that  section  of  the  country  which  had  washed  away  all  the  railway 
tracks  leading  out  of  Wellington  in  the  direction  of  Everts.  A 
demurrer  was  sustained  to  this  part  of  the  answer  and  judgment 
was  recovered  against  appellant,  in  the  sum  of  nineteen  hundred  and 
ninety-four  dollars,  on  the  ground  that  it  was  liable  as  an  insurer 
because  of  its  refusal  when  the  cattle  reached  its  line  at  Pecos, 
Texas,  to  route  them  over  the  Chicago,  Bock  Island  &  Pacific  Bail- 
way  from  Wellington  to  their  destination,  as  designated  and  de- 
manded by  the  shipper,  and  of  its  requiring  him  instead  to  reroute 
them  over  the  Atchison,  Topeka  &  Santa  Fe  Bailway  from  Welling- 
ton to  Atchison,  Kansas,  and  thence  over  the  Missouri  Pacific  Bail- 
way  to  Omaha,  Nebraska. 

Whether  this  was  a  correct  application  of  the  principle  of  deviation 
may  admit  of  some  question,  but  it  seems  to  the  majority  of  us 
to  have  the  sanction  of  authority.  Says  Mr.  Elliott  in  his  work 
on  Bailroads,  vol.  4,  sec.  1440,  "It  is,  in  general,  the  duty  of  the 
initial  carrier  to  obey  the  instructions  of  the  shipper  as  to  the  route, 
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mode  of  carriage  and  the  like^  and  it  should  also  transmit  the  in- 
structions of  the  shipper  to  the  connecting  carrier.  Where  the  route 
and  connecting  carrier  are  not  specified  it  may  usually  select  them 
for  itself,  but  if  they  are  specified  it  will  become  responsible  as  an 
insurer  for  unnecessary  deviation,  even  though  it  had  not  con- 
tracted for  a  through  shipment  otherwise  than  as  a  forwarding 
agent,  or  had  expressly  limited  its  liability  as  a  common  carrier 
to  its  own  line  or  the  like.''  See  cases  cited  in  footnotes,  and  also 
Brown  &  Haywood  Co.  v.  Pa.  Co.,  65  N.  W.  Eep.,  961,  in  which 
the  principle  was  expressly  approved  that  a  carrier  by  misdirecting 
the  goods  beyond  the  end  of  its  own  line  becomes  liable  for  con- 
version and  therefore  an  insurer   of  the  safe   arrival  of  the  goods. 

In  the  tenth  paragraph  of  the  charge  the  court  submitted  as  4 
controverted  issue  whether  or  not  appellee  at  the  time  of  appellant's 
refusal  to  accept  the  cattle  via  the  Uock  Island  route  or  subsequently 
assented  to  or  acquiesced  in  the  routing  via  the  Atchison,  Topeka 
&  Santa  Fe  and  the  Missouri  Pacific.  The  evidence  bearing  on  this 
issue  was  to  some  extent  conflicting.  The  testimony  of  appellee's 
agent  in  charge  of  the  cattle  was  to  the  effect  that  the  change  in 
the  routing  at  Pecos  was  made  over  his  earnest  protest  and  under 
circumstances  of  duress,  while  that  of  appellant's  agent  tended  to 
prove  that  no  protest  or  objection  was  made,  and  therefore  under 
the  circumstances  tended  to  prove  acquiescence  in  the  change.  True, 
as  contended  by  appellee,  appellant's  agent  on  cross-examination 
would  not  positively  contradict  the  testimony  of  appellee's  agent  as 
to  the  conversation  between  them  about  routing  the  cattle,  but  did 
positively  deny  that  he  remembered  any  such  conversation.  Ap- 
pellant therefore  offered  to  prove  that  appellee's  said  agent  (who 
was  also  one  of  his  attorneys  in  this  case)  was  pecuniarily  interested 
in  the  result  of  the  suit,  but  the  testimony  was  excluded;  and  in 
this  we  think  the  court  erred.  It  matters  not  that  this  interest  was 
a  contingent  fee.  Nor  can  we  say,  as  appellee  insists,  that  tlie  jury 
had  the  full  benefit  of  the  excluded  evidence  in  the  fact  that  the 
witness  was  of  counsel  in  the  case.  Zeal  for  a  client  and  hope  of 
pecuniary  gain  do  not  always  have  the  same  influence. 

The  court  also  erred,  we  think,  in  excluding  the  testimony  of 
C.  0.  Brown,  as  set  forth  in  substance  in  appellant's  statement  under 
the  twenty-fourth  assignment  of  error  as  follows:  "Appellant  of- 
fered to  prove  by  the  witness  C.  0.  Brown,  agent  at  Bovina,  Texas, 
the  following  facts:  That  appellee  showed  witness  a  letter  from  the 
agent  of  the  Chicago,  Milwaukee  &  St.  Paul,  dated  May  7,  1903, 
which  advised  appellee  that  if  he  shipped  the  cattle  over  the  Santa 
Fe  that  they  would  have  to  be  routed  by  the  Missouri  Pacific  That 
appellee  requested  a  routing  over  the  Rock  Island  from  Wellington, 
and  as  the  tariffs  did  not  show  any  rates  for  routing  that  way,  nor 
any  other  rates  over  the  Bock  Island,  appellee  showed  the  letter  to 
the  agent,  requesting  to  see  if  he  could  get  the  cattle  routed  over 
the  Bock  Island.  That  in  pursuance  of  this  request  the  agent 
wrote  to  the  traffic  manager,  who  replied  that  they  could  not 
be  routed  over  the  Rock  Island,  but  would  be  routed  over  the 
Missouri  Pacific  from  Atchison.     That  the  agent  showed  this  letter 
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to  appellee,  when .  appellee  replied  that  he  guessed  he  would  have 
to  let  them  go  that  way,  that  is,  by  way  of  the  Santa  Fe  and  Mis- 
souri Pacific  from  Atchison.  That  when  the  cattle  were  ready  to 
go  from  Bovina,  appellee  said  let  them  go  by  the  Missouri  Pacific. 
That  appellee  said  that  he  was  willing  for  the  cattle  to  go  by  the 
Missouri  Pacific.  That  appellee  then  shipped  the  cattle  by  way  of 
the  Atchison,  Topeka  &  Santa  Fe  to.  Atchison,  which  was  the  route 
over  the  Missouri  Pacific.  That  after  appellant  informed  him  that 
there  was  no  through  rate  over  the  Eock  Island,  he  never  demanded 
routing  over  that  line.  That  at  the  time  of  the  shipment  of  the 
cattle  from  Bovina,  appellee  told  the  agent  that  he  had  some  other 
cattle  coming  from  down  in  this  country  (meaning  the  Midland 
country),  that  he  wanted  them  routed  by  the  Rock  Island  the  same 
as  the  others.  That  this  conversation  occurred  at  the  time  he  men- 
tioned routing  the  Bovina  cattle  over  the  Bock  Island.  That  after 
he  was  notified  that  they  could  not  be  routed  over  the  Bock  Island, 
he  then  stated  to  witness  that  he  wanted  the  other  cattle  routed  the 
same  as  those  from  Bovina.  That  the  cattle  would  have  been  routed 
over  the  Bock  Island  but  at  local  rates,  and  they  would  not  have  been 
billed  on  through  rates;  but  that  if  appellee  had  demanded  a  rout- 
ing by  the  Bock  Island  they  would  have  been  shipped  through  that 
way,  but  on  local  rates.  That  appellee  was  informed  that  he  could 
route  the  cattle  to  Wellington  on  the  local  rate.  That  appellee  was 
informed  that  he  could  not  be  quoted  a  rate  by  the  Bock  Island.'* 
This  testimony  tended  to  prove  acquiescence  on  the  part  of  appellee 
in  the  selection  made  at  Pecos  of  the  through  route,  and  tended 
to  strengthen  its  contention  that  appellee  had  no  right  to  demand 
or  expect  a  through  shipment  by  the  Eock  Island  route.  His  right 
to  ship  by  that  route  on  payment  of  the  local  rates,  as  claimed  by 
his  counsel,  is  not  questioned,  but  it  is  hardly  probable  that  he  ever 
intended  to  insist  on  any  such  right.  It  is  claimed  in  support  of 
the  ruling,  that  this  testimony  related  to  a  different  shipment,  and 
so  it  did,  but  not  exclusively  so,  especially  when  read  in  connection 
with  testimony  that  was  admitted. 

For   the   errors    pointed   out    the    judgment    is    reversed    and    the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Sun  Company  et  al.  v.  W.  C.  Wyatt. 

Decided  January  6,  1908. 

1. — ^Hnisanee — Damages— Parties. 

Where  a  nuisance  results  from  the  acts  of  several  persons  acting  separately, 
they  cannot  be  joined  as  defendants  in  an  action  for  damages.  Several  com- 
panies acting  independently  laid  their  pipe-lines  in  and  along  a  drainage  ditch 
in  a  street,  wherebv  the  ditch  was  obstructed  and  the  water  caused  to  overflow 
and  damage  plaintiff's  premises.  Held,  the  joinder  of  all  said  companies  as 
defendants  in  an  action  lor  damages  was  a  misjoinder  of  causes  of  action.  £ach 
company  was  separately  liable  for  the  damage  caused  by  it. 

8. — Same — Permistion  to  Conttruct,  no  Defense. 

Neither  the  fact  that  a  pipe-line  company  obtained  permission  from  the 
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Commiflsioners'  Court  to  lay  its  lines  along  a  street,  nor  the  fact  that  the  com- 
pany was  not  guilty  of  negligence  in  the  manner  of  laying  the  pipe,  would 
relieve  it  from  liability  for  damage  to  private  property  if  a  nuisance  was  there- 
by created. 

8.— Same— LiablUty. 

If  two  corporations  are  separate  and  distinct  it  matters  not  what  their 
business  connections  may  be;  one  is  not  liable  for  the  tortious  acts  of  the  other. 

Error  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  L.  B.  Hightower,  Jr. 

Oreer,  Minor  &  Miller,  for  plaintiffs  in  error. — The  court  erred 
in  overruling  the  special  demurrer^  setting  up  that  said  petition^ 
insofar  as  it  is  a  suit  for  damages^  misjoins  the  parties  defendant 
herein  in  this:  It  contains  no  averments  of  a  common  ownership  or 
operation  of  the  pipe  lines  in  question;  nor  does  it  allege  any  com- 
mon design^  purpose,  concert  or  joint  action  on  the  part  of  the 
defendants  in  causing  or  maintaining  the  nuisance  and  other  wrongs 
alleged  by  plaintiff,  but,  on  the  contrary,  it  clearly  appears  from 
the  petition  that  the  defendants  are  distinct  corporations  owning 
separate  pipe  lines  which  they  severally  operate  without  any  con- 
nection and  independently  of  each  other,  and  that  each  defendant 
is  liable  for  the  injuries,  if  any,  caused  by  it,  and  can  only  be  sued 
in  a  separate  action  therefor.  Edwards  v.  Buchanan,  14  Texas  Civ. 
App.,  275;  Mexican  National  Construction  Co.  v.  Middlegge,  75 
Texas,  637;  Neville  v.  Mitchell,  28  Texas  Civ.  App.,  89;  Stewart 
V.  Gordon,  65  Texas,  344;  Gallagher  v.  Kemmerer,  27  Am.  St  Rep., 
673;  Swain  v.  Tennessee  Copper  Co.,  78  S.  W.  Rep.,  93;  Miller 
V.  Highland  Ditch  Co.,  22  Am.  St.  Rep.,  254;  14  Ency.  of  PI.  and 
Pr.,  p.  1108;  Chipman  v.  Palmer,  33  Am.  Rep.,  566;  Little  Schuyl- 
kill Co.  V.  Richards,  98  Am.  Dec,  209;  Lull  v.  Fox  &  Wisconsin 
Improvement  Co.,  19  Wis.,  112;  Dyer  v.  Hutchins,  10  S.  W.  Rep., 
194;  Gay  v.  State,  18  S.  W.  Rep.,  260;  Blaisdell  v.  Stephens,  33  Am. 
Rep.,  523;  Valparaiso  v.  MofRt,  54  Am.  St.  Rep.,  524;  People  v. 
Oakland  Water  Co.,  50  Pacific  Rep.,  305;  Sloggy  v.  Dilworth,  8 
Am.  St.  Rep.,  656;  Martinowsky  v.  Hannibal,  35  Mo.  App.,  70; 
Loughran  v.  Des  Moines,  34  N.  W.  Rep.,  172;  Bowman  v.  Humph- 
rey, 100  N.  W.  Rep.,  854;  Tennessee  Coal  Co.  v.  Hamilton,  14  So. 
Rep.,    167. 

McDowell  &  Duffle  and  C.  A.  Lord,  for  defendant  in  error. — The 
petition  in  this  cause  sufficiently  charges  a  concurrent  injury,  the 
result  of  the  combined  acts  of  all  the  defendants;  injury  to*  which 
the  acts  of  each  and  all  of  the  defendants  contributed.  Markham 
V.  Houston  Direct  Navigation  Co.,  73  Texas,  247;  Galveston,  etc., 
R.  R.  Co.  V.  Croskell,  25  S.  W.  Rep.,  487,  488;  Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Godair,  3  Texas  Civ.  App.,  517;  Marrs  v.  Lumpkins,  22 
Texas  Civ.  App.,  452;  Wilkins  v.  Ferrell,  10  Texas  Civ.  App.,  231; 
Southwestern  Telegraph  &  Tel.  Co.  v.  Crank,  27  S.  W.  Rep.,  40; 
Snyder  v.  Witt  (Tenn.),  42  S.  W.  Rep.,  441;  Westfield  Gas  & 
Milling  Co.  v.  Abernathey,  35  N.  E.  Rep.,  399;  City  of  Kansas  City 
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V.  Shangstrom,  53  Kan.,  431,  36  Pac.  Rep.,  706;  Flaherty  v.  North- 
ern Pac.  R.  Co.,  40  N.  W.  Rep.,  160;  Colegrove  v.  New  York  &  N. 
H.  R.  R.  Co.,  20  N.  Y.,  492;  Chicago,  etc.,  R.  R.  Co.  v.  Marshall, 
75  N.  E.  Rep.,  973;  Elkhart  Paper  Co.  v.  Fulkerson,  75  N.  E.  Rep., 
283;  TJpson  Coal  &  Min.  Co.  v.  Williams,  7  Ohio  C.  C,  293;  1 
Jaggord  on  Torts,  p.  213,  sec.  67;  Shearman  &  Redfield  on  Negli- 
gence, sec.  122;  15  Encyclopedia  Pleading  and  Practice,  pp.  557,  558. 

REESE,  Associate  Justice. — This  suit  was  instituted  in  the 
District  Court  by  W.  C.  Wyatt  against  the  Sun  Company,  the  Security 
Oil  Company,  and  the  Higgins  Oil  &  Fuel  Company,  seeking  to 
recover  damages  for  a  nuisance  alleged  to  have  been  created  by  the 
placing,  operation  and  maintenance  of  certain  pipe  lines  by  defend- 
ants for  the  conveyance  of  crude  oil,  along  the  street  in  front  of 
his  premises.  An  injunction  was  also  prayed  for,  but  that  issue  is 
not  involved  in  this  appeal.  By  the  verdict  of  the  jury  plaintiff 
was  awarded  damages  as  follows:  Against  the  Security  Oil  Com- 
pany, $700;  against  the  Sun  Company,  $500,  and  against  the 
Higgins  Oil  &  Fuel  Company,  $300.  From  the  judgment  defendants 
prosecute  this  appeal  by  writ  of  error. 

The  gravamen  of  plaintiff's  action  is  that  the  defendants,  each  of 
whom,  it  is  alleged,  has  acted  for  itself,  laid  their  pipe  lines  in  the 
ditch  alongside  of  Highland  Avenue  in  the  city  of  Beaumont,  on 
which  plaintiff  has  his  residence,  and  immediately  in  front  of  plain- 
tiff's premises;  that  the  combined  result  of  these  acts  obstructed 
the  flow  of  the  surface  water  through  tlie  ditch;  that  by  reason  of 
leakage,  oil,  which  was  being  conveyed  through  the  pipe  lines,  ran 
into  the  ditch,  and  after  a  rainfall,  by  the  overflow  of  this  water, 
caused  by  the  obstruction  aforesaid,  was  carried  by  the  water  and 
deposited  upon  plaintiff's  premises,  causing  him  the  damages  claimed. 

Defendants  each  severally  pleaded  a  special  demurrer  to  plain- 
tiff's petition  for  misjoinder  of  parties  defendant.  Referring  to 
plaintiff's  petition  defendants  aver  in  their  special  demurrer  that 
"It  contains  no  averments  of  a  common  ownership  or  operation  of 
the  pipe  lines  in  question;  nor  does  it  allege  any  common  design, 
purpose,  concert  or  joint  action  on  the  part  of  the  defendants  in 
causing  or  maintaining  the  nuisance  and  other  wrongs  alleged 
by  plaintiffs;  but,  on  the  contrary,  it  clearly  appears  from  the  petition 
that  the  defendants  are  distinct  corporations,  owning  separate  pipe 
lines  which  they  severally  operate  without  any  connection  and  inde- 
pendently of  each  other,  and  that  each  defendant  is  liable  for  the 
injuries,  if  any,  caused  by  it,  and  can  only  be  sued  in  a  separate 
action  therefor."  These  special  demurrers  were  each  severally  over- 
ruled and  this  action  of  the  trial  court  is  made  the  basis  of  the  first 
assignment  of  error. 

So  much  of  the  petition  as  is  necessary  to  show  the  force  of  these 
demurrers  is  as  follows: 

"That  each  of  the  defendants,  which  are  each  corporations,  as 
aforesaid,  are  engaged  in  the  oil  business,  and  as  such  transfer  and 
convey  oil  by  means  of  pipe  lines;  that  the  said  defendants,  and  each 
of  them,  in  the  prosecution  of  their  business,  and  in  conveying  crude 
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oil  by  means  of  their  pipe  lines  aforesaid,  constructed,  laid  and  es- 
tablished their  said  pipe  lines  along  said  Highland  Avenue  and  in 
a  ditch  on  the  side  thereof,  which  ditch  had  heretofore  been  con- 
structed and  dug  upon  the  side  of  said  Higliland  Avenue,  in  order 
to  drain  said  road,  and  the  property  lying  adjacent  thereto  and 
which  did  so  drain  said  road  and  adjacent  property. 

"That  said  defendants,  and  each  of  them,  without  any  legal  au- 
thority or  right  in  them  so  to  do,  did  on  or  about  the  day  of 

,  1901,  lay  a  pipe  along  said  ditch  upon  the  side  of  said 

ditch,  which  is  an  open  one,  along,  by  and  in  front  of  plaintiff'i 
place  of  residence,  and  within  four  feet  of  his  front  gate  to  the 
yard  surrounding  his  said  residence  and  in  front  of  his  home,  where 
he  with  his  family  resides.** 

The  petition  further  proceeds  to  state  that  the  effect  of  the  laying 
of  the  pipe  lines  in  the  ditch  is  to  obstruct  the  flow  of  water,  caus- 
ing the  overflow  of  water,  and  of  the  oil  which  escapes  from  the 
pipe  lines  into  the  ditch,  on  to  plaintiff's  premises. 

After  a  careful  consideration  of  all  of  the  authorities  cited  in 
the  briefs  of  both  parties,  and  such  others  as  we  have  been  able  to 
find  bearing  on  the  question  involved,  we  have  concluded  that  the 
assignment  should  be  sustained.  It  does  not  appear,  from  the  alle- 
gations of  the  petition,  that  there  was  any  joint  or  concurrent  action 
on  the  part  of  plaintiffs  in  error.  On  the  contrary,  it  appears  that 
each  of  the  corporations  joined  as  defendants  acted  independently 
of  the  others  in  the  laying  of  the  pipe  lines  and  in  maintaining  and 
operating  the  same,  each  defendant  laying  its  own  pipe  line  and 
maintaining  and  operating  the  same  without  regard  to,  or  connec- 
tion with,  either  of  the  others.  It  is  not  contended  by  plaintiff 
that  the  defendants  acted  jointly  in  the  laying  of  their  pipe  lines 
in  the  ditch,  but  tliat  the  combined  result  of  their  separate  and  in- 
dependent acts  was  to  obstruct  the  flow  of  water  through  the  ditch, 
causing  the  consequential  injury  of  which  he  complains,  and  that 
this  authorized  the  joinder  of  all  of  them  in  this  suit. 

The  authorities  are  not  uniform  upon  the  question  involved.  Many 
of  those  cited  by  defendant  in  error  (plaintiff  below),  however,  are 
not  in  point,  being  cases  where  recovery  was  sought  against  two  or 
more  defendants  for  damages  caused  as  the  direct  result  of  the  con- 
current negligence  of  each,  or  both  combined.  In  such  case  they 
may  be  sued  jointly  or  severally,  and  each  may  be  held  liable  for 
the  entire  damage.  ,  Markham  v.  Houston  Direct  Navigation  Co.  73 
Texas,  247,  is  one  of  this  class  of  cases,  where  the  injury  is  "the 
result  of  force  directly  applied  and  not  the  consequential  effects  of 
the  wrongful  conduct  or  negligence  constituting  a  nuisance,**  (Swain 
V.  Tenn.  Copper  Co.,  78  S.  W.  Rep.,  94;  Chipman  v.  Palmer,  33 
Am.  Rep.,  566;  77  X.  Y.,  51.)  The  same  may  be  said  of  South- 
western Telegraph  &  Telephone  Co.  v.  Crank  (27  S.  W.  Rep.,  40); 
Flaherty  v.  Northern  Pacific  Rv.  Co.,  (40  N.  W.  Rep.,  160);  Cole- 
grove  V.  New  York  &  N.  H.  R.  R.  Co.  (20  N.  Y.,  492;  75  Am. 
Dec,  418),  and  Chicago  &  W.  I.  R.  R.  Co.  v.  Marshall  (75  N.  E. 
Rep.,  973),  cited  in  appellee's  brief.  The  rule  is,  that  in  such  cases 
all    such    persons    guilty    of   negligence    contributing    to    the    injury 
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may  be  sued  jointly  or  severally  and  each  may  be  made  liable  for 
the  entire  damage.  It  is  to  this  class  of  cases  that  the  rule  laid 
down  in  15  Am.  &  Eng.  Ency.  of  PI.  &  Pr.  (pp.  557-8),  applies, 
as  will  be  seen  from  an  examination  of  the  cases  cited  in  footnote 
to  the  text. 

The  case  of  Blanton  v.  Kinchelo  Irr.  Co.  (19  Texas  Ct.  Rep., 
495),  we  do  not  think  supports  appellee's  contention.  The  decision 
seems  to  rest  upon  the  fact-finding  that  all  of  the  parties  acted 
together  and  in  concert  in  cutting  the  canal  and  levees,  thereby  flood- 
ing plaintiff's  land. 

The  cases  cited  by  the  court  in  support  of  its  conclusions  sustain 
the  contention  of  plaintiff  in  error  in  the  present  case.  Respectable 
authority  can  be  found,  however,  in  support  of  the  right  to  sue 
several  defendants  jointly,  even  in  cases  like  the  present  one.  (Kan- 
sas City  v.  Shangstrom,  36  Pac.  Rep.,  706;  Elkhart  Paper  Co.  v. 
Fulkerson,  75  N.  E.  Rep.,  285;  Simmons  v.  Everson,  21  Am.  St. 
Rep.,  676.)  Ilillman  v.  Newington  (57  Cal.,  56),  is  another  case 
which  seems  to  support  this  view,  but  as  authority  in  the  present 
case  it  is  overthrown  by  the  later  case  from  the  same  court  of 
Miller  v.  Highland  Ditch  Co.  (87  Cal.,  430;  22  Am.  St.  Rep.,  254), 
in  which  it  is  said: 

"It  is  clear  that  the  rule  as  established  by  the  general  authori- 
ties is,  that  an  action  at  law  for  damages  can  not  be  maintained 
against  several  defendants  jointly,  when  each  acted  independently  of 
the  others  and  there  was  no  concert  or  unity  of  design  between  tiiem. 
It  is  held  that,  in  such  case,  the  tort  of  each  defendant  was  sev- 
eral when  committed,  and  that  it  does  not  become  joint  because 
afterwards  its  consequences  united  with  the  consequences  of  several 
other  torts  committed  by  other  persons.'' 

The  doctrine  contended  for  by  plaintiff  in  error  is  thus  stated 
in  14  Am.  &  Eng.  Ency.  of  PI.  &  Pr.,  1108:  "Where  a  nuisance 
results  from  the  acts  of  several  persons  acting  separately,  they  can 
not  be  joined  as  defendants  in  an  action  for  damages."  In  such 
case  each  is  liable  only  to  the  extent  of  the  injury  caused  by  his 
own  wrong.  "Where  a  person  contributes  to  a  nuisance,  along  with 
others,  he  may  be  chargeable  therewith,  though  his  acts  alone  might 
not  have  amounted  to  a  nuisance.  But  if  he  acts  independently, 
and  not  in  concert  with  others,  he  is  liable  for  the  damages  which 
result  from  his  own  act  only.  And  the  fact  that  it  is  difficult  to 
measure  accurately  the  damage  which  was  caused  by  the  wrongful 
act  of  each  contributor  to  the  aggregate  result,  does  not  affect  the 
rule."     (21  Am.  &  Eng.  Ency.  of  Law,  719.) 

If  each  party  can  only  be  held  liable  for  the  results  of  his  own 
wrong  it  clearly  follows  that  each  must  be  sued  separately.  The 
court  in  its  charge  recognized,  as  the  logical  result  of  the  over- 
ruling of  defendants'  special  demurrer  for  misjoinder,  that  each 
defendant  would  be  liable  for  the  entire  damage,  and,  in  effect, 'so 
instructed  the  jury.  The  jury,  however,  undertook  in  disregard  of 
the  charge  to  make  each  defendant  liable  for  its  share  of  the  wrong. 

The  following  authorities,  in  addition  to  those  above  cited,  support 
Vol.  XLVIII.  CIvJl— 23. 
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appellants'  contention  that  several  defendants,  charged  as  are  the 
defendants  in  this  case  by  the  averments  of  the  petition,  can  not 
properly  be  joined  in  one  action.  Wood  on  Nnis.,  2d  ed.,  sec.  831; 
Sloggy  V.  Dilworth,  38.  Minn.,  179;  People  v.  Oakland  Water  Co., 
118  Cal.,  234;  Martinowsky  v.  Hannibal,  35  Mo.  App.,  70;  Swain 
V.  Tenn.  Copper  Co.,  78  S.  W.  Bep.,  93;  Miller  v.  Highland  Ditch 
Co.,  87  Cal.,  430,  22  Am.  St.  Bep.,  254;  Little  Schuylkill  Co.  v. 
Richards,  57  Pa.  St.,  142,  98  Am.  Dec.,  209;  Lull  v.  Fox  &  Wis- 
consin Imp.  Co.,  19  Wis.,  112;  Gallagher  v.  Kemmerer,  27  Am.  St., 
673,  144  Pa.  St.  Rep.,  509;  Blaisdell  v.  Stephens,  14  Nev.,  17,  33 
Am.  Bep.,  523;  Chipman  v.  Palmer,  77  N.  Y.,  51,  33  Am.  St. 
Bep.,  566;  Klauder  v.  McGrath,  78  Am.  Dec.,  329. 

In  addition  to  those  authorities  from  text  writers  and  decisions 
from  other  jurisdictions,  |l11  sustaining  appellants'  contention,  we 
find  the  same  doctrine  announced  by  our  own  Supreme  Court  in 
Mexican  Nat.  Construction  Co.  v.  Meddlegge  (75  Texas,  636),  and 
by  the  Court  of  Civil  Appeals  of  the  Fifth  District  in  Neville  v. 
Mitchell,  28  Texas  Civ.  App.,  91. 

In  the  Meddlegge  case  the  court  says:  '^The  charge  made  each 
corporation  liable  for  its  own  acts,  which,  if  proper,  presents  just 
such  a  case  as  would  deny  the  right  to  join  both  corporations  in 
one  action.''  So  it  follows  that  if,  in  the  present  case,  each  defend- 
ant can  be  made  liable  for  its  own  acts  only,  as  was  attempted  to 
be  done  by  the  jury,  then  they  can  not  be  properly  joined  in  one 
action,  as  was  done  by  the  petition.  It  may  be,  and  we  are  inclined 
to  think  that  it  would  probably  be,  a  more  sensible  rule  to  allow 
all  of  the  defendants  to  be  sued  in  one  action,  holding  each  respon- 
sible only  to  the  extent  that  its  own  acts  contributed  to  the  damages, 
but  none  of  the  authorities  support  this  rule  so  far  as  we  have  been 
able  to  find  except  the  case  of  Warren  v.  Parkhurst  (92  Supp.  (N. 
Y.),  725),  referred  to  in  Joyce  on  Nuis.  (sec.  474,  p.  687),  which 
seems  from  the  text  to  hold  that  '^all  the  defendants  may  be  en- 
joined and  if  the  question  of  damages  is  raised  a  reference  may  be 
had  to  determine  the  amount  for  which  each  is  liable.''  We  take 
it,  however,  to  be  established  that  unless  each  party  is  liable  for  the 
entire  injury  resulting  from  the  combined  acts  of  all,  they  can  not 
be  joined  in  one  action. 

Now  in  the  present  and  similar  actions  where  the  parties  act 
separately  and  independently  with  no  concert  of  action  and  no 
common  purpose,  it  would  be  manifestly  unjust  to  make  each  liable 
for  the  entire  injury  without  regard  to  the  extent  to  which  its  acts 
contributed  to  the  general  result.  Tet  this  is  exactly  what  the 
charge  of  the  court,  following  logically  the  averments  of  the  petition, 
sought  to  do. 

We  are  of  the  opinion  that  the  defendants  were  improperly  joined 
and  that  their  several  special  demurrers  should  have  been  sustained. 
The  first  assignment  of  error  must  be  sustained  and  also  assign- 
ments from  two  to  eleven,  which  present  the  same  general  proposition. 

Assignments  of  error  from  twelve  to  sixteen  present  questions  as 

to  the  sufficiency  of  the  evidence,  which  need  not  be  passed  upon. 

The  seventeenth  and  eighteenth  assignments  are  overruled.     If  a 
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nuisance  was  created  by  laying  the  pipe  lines  in  the  ditch,  thus 
obstructing  the  flow  of  the  water  and  causing  the  damage  complained 
of,  defendants  would  not  be  protected  by  the  permission  of  tlie  Com- 
missioners Court  to  lay  their  pipe  lines  along  the  street,  nor  by 
the  fact  that  such  pipe  lines  were  not  negligently  laid.  This  is 
said  with  reference,  of  course,  to  what  has  been  said  about  each  de- 
fendant being  liable  only  for  the  consequences  of  his  own  act.  The 
damage  was  in  fact  caused  by  the  obstruction  of  the  flow  of  water 
in  the  ditch,  without  which  it  appears  the  leakage  of  oil  from  the 
pipes  would  have  been  probably  harmless.  If  this  be  the  case,  the 
parties  so  obstructing  the  flow  of  water  in  the  ditch  would  be  liable 
for  damage  caused  by  the  overflow,  notwithstanding  there  was  no 
leakage  from  their  pipes.  Having  filled  up  the  ditch  and  thus  pre- 
vented the  escape  of  the  water,  which  in  consequence  overflowed 
plaintiff's  premises,  carrying  the  oil  with  it,  it  would  not  matter  from 
what  source  the  oil  found  its  way  into  the  ditch. 

It  is  contended  by  plaintiff  in  error  that  there  was  no  evidence 
connecting  the  Sun  Company  with  the  acts  creating  the  alleged  nui- 
sance, but  that  the  pipe  line  referred  to  was  maintained  and  con- 
trolled by  the  Sun  Pipe  Line  Company,  a  different  corporation. 
Evidence  introduced  by  plaintiff  in  error  supports  this  contention, 
but  certain  of  the  witnesses,  in  referring  to  the  company  operating 
and  controlling  this  pipe  line,  speak  of  it  as  the  Sun  Company.  It 
should  have  been  made  clear  that  they  really  referred  to  the  Sun 
Pipe  Line  Company  under  this  name.  It  does  not  matter  what  the 
business  connection  of  the  two  companies  may  be,  they  are  distinct 
corporations,  and  if  the  Sun  Pipe  Line  Company  and  not  the  Sun 
Company  was,  in  fact,  the  lessee,  and  as  such  maintained  and  operated 
the  line  of  pipe  in  question,  the  Sun  Company  would  not  be  liable. 

The  right  to  join  all  of  the  defendants  in  an  action  for  injunc- 
tion is  not  questioned  on  this  appeal,  and,  we  take  it,  is  well  estab- 
lished. For  the  error  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Application  for  writ  of  error  dismissed  for  want  of  jurisdiction. 


A.  JosET  V.  H.  A.  Perlstein  et  al. 

Decided  January  7,  1008. 

1. — ^IiijiinotioiL — ^landlord  and  Tenant — Lis  Pendens. 

The  pendency  of  a  suit  by  a  tenant  for  specific  performance  of  a  contract 
for  the  lease  of  certain  premises  would  be  notice  of  the  rights  of  the  plaintiff 
to  any  person  who  might  lease  such  premises  from  the  landlord  pending  the 
suit,  and  plaintiff  having  an  adequate  and  complete  legal  remedy  at  law,  no  ne- 
cessity would  exist  for  an  injunction  to  prevent  the  leasing  of  the  premises 
pending  the  suit. 

8. — Same — Legal  Kemedy. 

In  a  suit  by  a  tenant  for  specific  performance  of  a  contract  for  the  lease 
of  certain  premises,  a  court  of  equity  will  not  interfere  by  injunction  to  pre- 
vent the  landlord  from  leasing  the  premises  in  controversy  to  a  third  person 
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pending  such  suit,  when  it  appeared  that  the  landlord  had  instituted  a  suit 
of  forcible  entry  and  detainer,  and  the  rights  of  the  parties  could  be  settled  in 
that  suit. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Duff,  John  &  Davis,  for  appellant. 

0.  P.  Dougherty  and  Sol.  E.  Gordon,  for  appellees. 

McMEANS,  Associate  Justice. — Appellant,  A.  Josey,  plaintiff 
below^  brought  this  suit  against  appellees,  U.  A.  Perlstein  and  the 
E.  L.  Clough  Drug  Company,  defendants  below,  for  damages  and 
for  specific  performance  of  the  contract  hereinafter  referred  to,  and 
for  injunction.  A  temporary  writ  was  granted  by  the  district  judge, 
which  after  a  hearing  upon  motion,  filed  by  appellee  Perlstein,  was 
dissolved;  and  from  the  order  dissolving  the  injunction  appellant 
Josey  duly  perfected  this  appeal. 

The  allegations  of  the  petition  upon  which  the  prayer  for  in- 
junction was  based  were  substantially  as  follows:  That  on  the  15th 
of  January,  1906,  plaintiff  went  into  possession  of  and  has  since 
occupied  as  his  place  of  business  a  certain  storehouse  in  the  city  of 
Beaumont  which  belongs  to  defendant  Perlstein;  that  such  occu- 
pancy up  to  January  15,  1907,  was  by  virtue  of  a  written  contract 
with  Perlstein;  that  on  the  15th  of  December,  1906,  plaintiff  and 
defendant  entered  into  a  lease  contract  to  extend  from  January  15, 
1907,  to  January  15,  1908,  of  which  contract  the  former  written  con- 
tract was  a  part,  there  being,  however,  certain  additions  and  changes 
not  necessary  to  be  here  set  out;  that  plaintiff  continued  to  occupy 
said  premises  from  January  15,  1906,  to  the  time  ot  filing  the 
petition;  that  about  the  22d  day  of  February,  1907,  the  defendant, 
H.  A.  Perlstein,  desiring  to  utilize  the  above  described  store  building 
for  some  purpose  of  his  own,  proposed  to  plaintiff  th«t  if  the  plain- 
tiff would  vacate  said  building  on  November  15,  1907,  and  prior 
to  the  expiration  of  his  lease,  that  the  said  defendant  would  lease  to 
plaintiff,  for  a  period  of  one  year,  from  the  15th  day  of  November, 
that  certain  storehouse  now  occupied  by  the  defendant,  K.  L.  (^lougrh 
Drug  Company,  as  a  drug  store,  at  No.  563  Pearl  Street,  in  the 
city  of  Beaumont,  Texas,  the  terms  of  said  lease,  the  amount  of  the 
rental  and  the  payment  thereof  to  be  the  same  as  the  lease  under 
which  plaintiff  is  now  holding  the  building  first  above  described, 
and  said  proposition  being  accepted  by  the  plaintiff,  it  w^as  then 
and  there  agreed  that  plaintiff  should  remain  in  the  building  in 
which  he  now  is  until  November  15,  1907,  at  which  time  the  con- 
tract under  which  plaintiff  is  now  holding  said  first  described  build- 
ing should  be  terminated,  and  that  plaintiff  should  then  take  posses- 
sion of  the  last  mentioned  building  under  a  contract  the  same  in 
terms  and  existing  from  November  15,  1907;  until  November  15, 
1908. 

That  the  defendant,  E.  L.  Clough  Drug  Company,  is  now  in  pos- 
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session  of  the  last  mentioned  building  and  is  made  a  party  to  this 
suit  for  that  reason;  that  this  plaintiflE  is  not  informed  how  or  in 
what  right  the  said  E.  L.  Clough  Drug  Company  is  holding  or  claim- 
ing said  store  building. 

That  notwithstanding  his  contract  duly  made  and  entered  into  as 
aforesaid^  and  notwithstanding  the  fact  that  plaintiff  has  faithfully 
complied  with  the  terms  of  said  contract,  the  defendant,  H.  A. 
Perlstein,  in  addition  to  his  breach  of  the  covenants  to  repair  said 
building  as  aforesaid,  has  threatened  and  is  threatening  to  repudiate 
both  of  his  said  contracts  with  this  plaintiff,  and  is  demanding  from 
this  plaintiff  immediate  possession  of  the  building  which  he  is  now 
in,  and  is  threatening  to  institute  actions  at  law  to  eject  plaintiff 
from  said  building,  and  is  threatening  and  attempting  to  lease  the 
last  mentioned  building  to  other  parties,  and  is  refusing  to  recog- 
nize plaintiff's  right  to  occupy  said  last  mentioned  building,  from 
November  15,  1907,  to  November  15,  1908,  under  the  terms  of  his 
contract;  and  that  if  permitted  to  institute  or  prosecute  said  action 
at  law  to  eject  plaintiff  from  the  building  in  which  he  now  is 
plaintiff  will  be  greatly  annoyed  and  harassed  and  will  suffer  great 
damages  for  which  he  will  have  no  adequate  remedy  at  law,  and  if 
defendant,  H.  A.  Perlstein,  is  permitted  to  lease  said  drug  store 
building  to  other  parties  plaintiff  will  not  be  able  to  obtain  another 
building  in  the  city  of  Beaumont  in  which  to  carry  on  his  business, 
and  plaintiff  will  suffer  the  loss  of  a  well  established  trade  and  the 
good  will  of  his  business,  and  will  suffer  great  and  irreparable 
damages  for  which  he  will  have  no  adequate  redress  at  law,  and 
if  he  has  any  legal  remedy  the  same  is  cumbersome  and  ineffectual 
and  inadequate,  and  it  would  be  a  hardship  upon  plaintiff  to  force 
him  to   resort  thereto. 

Premises  considered,  plaintiff  prays  for  a  citation  to  each  of  said 
defendants  in  terms  of  law,  requiring  them  to  appear  and  answer 
this  petition,  and  that  upon  final  hearing  plaintiff  have  judgment 
against  the  defendant,  H.  A.  Perlstein,  for  his  damages  in  the  sum 
of  $2000,  as  above  set  out,  and  for  specific  performance  of  his  rental 
contract  for  the  building  known  as  No.  563  Pearl  Street,  and  that 
he  have  judgment  against  both  of  said  defendants  for  the  possession 
of  said  building  from  November  15,  1907,  until  November  15,  1908; 
and  plaintiff  further  prays  for  writ  of  injunction  enjoining  and 
restraining  the  defendant,  H.  A.  Perlstein,  from  instituting  or 
prosecuting  any  action  of  forcible  entry  and  detainer,  or  any  actions 
in  ejectment  or  trespass  to  try  title,  or  any  action  at  law  of  any 
character  intended  to  interfere  with  or  affect  plaintiff's  possession 
of  said  building  in  which  he  is  now  located  until  November  15,  1907, 
or  until  such  time  as  plaintiff  shall  be  put  into  peaceable  and  quiet 
possession  of  the  building  now  occupied  by  defendant,  E.  L.  Clough 
Drug  Company,  and  enjoining  and  restraining  defendant,  H.  A. 
Perlstein,  from  making  or  entering  into  any  lease  contract  with  any 
other  person,  firm  or  corporation  in  respect  to  the  building  now 
occupied  by  the  Drug  Company  for  the  period  of  plaintiff's  lease, 
to  wit,  from  November  15,  1907,  to  November  15,  1908;  or  from 
entering  into  any  kind  of  contract  or  a^eement  with  any  person, 
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firm  or  corporation;  or  putting  any  person,  firm  or  corporation  into 
possession  thereof  in  such  a  manner  as  to  interfere  with  the  rights 
of  the  plaintiff  under  the  aforesaid  lease  contract.  The  injunction 
was  granted  in  the  terms  of  the  prayer. 

The  district  judge  filed  his  written  findings  of  fact  and  conclusions 
of  law,  the  findings  of  fact  being,  substantially,  that  there  was  a 
lease  contract  between  plaintiff  and  the  defendant  Perlstein  whereby 
the  latter  leased  to  the  former  the  building  now  occupied  by  the 
E.  L.  Clough  Drug  Company  for  the  term  of  one  year  as  alleged  in 
plaintiff's  petition;  that  this  lease  contract  was  not  abrogated  by 
any  subsequent  agreement  of  the  parties  or  by  the  conduct  of  the 
plaintiffs;  that  plaintiff  is  in  possession  of  the  property  now  occu- 
pied by  him  under  a  lease  contract  with  defendant,  Perlstein,  and 
that  said  lease  began  January  15,  1907,  and  expires  January  15, 
1908;  that  plaintiff  has  made  default  in  the  payment  of  rent  imder 
his  contract  for  the  house  now  occupied  by  him,  but  that  defendant 
Perlstein  had  waived  his  right  to  a  forfeiture  on  account  of  such 
default;  that  on  October  26,  1907,  and  before  the  issuance  of  the 
order  granting  the  temporary  injunction  in  this  case,  the  defendant 
Perlstein  instituted  against  plaintiff  a  suit  of  forcible  entry  and 
detainer  in  the  Justice  Court  of  Jefferson  County,  seeking  to  recover 
from  plaintiff  the  building  now  occupied  by  Mm.  These  findings 
are   sustained   by   the  evidence. 

The  district  judge  concluded,  as  a  matter  of  law,  that  upon  the 
foregoing  facts  the  writ  of  injunction  should  be  dissolved  for  the 
reasons,  first,  that  the  filing  of  the  suit  for  specific  performance  and 
the  service  of  process  are  ample  protection  to  plaintiff  as  against 
any  person  who  may,  during  the  pendency  of  the  suit,  lease,  or 
contract  with  Perlstein  in  reference  to,  the  house  occupied  by  the 
E.  L.  Clough  Drug  Company,  as  such  person  would,  in  such  a  case, 
take  the  house  subject  to  such  rights  as  plaintiff  might  establish 
thereto  in  this  suit;  second,  the  suit  of  forcible  entry  and  detainer 
having  been  filed  by  defendant  Perlstein  against  plaintiff  to  recover 
possession  of  the  premises  occupied  by  the  latter  now  and  before 
the  granting  of  the  temporary  injunction,  and  the  Justice  Court 
having  acquired  jurisdiction  over  the  parties  and  the  subject  matter, 
and  having  full  power  to  determine  the  right  to  the  possession  of 
the  premises,  the  plaintiff  can  assert  any  and  all  defenses  in  that 
court  that  he  could  assert  for  affirmative  relief  in  reference  to  said 
house  in  this  proceeding;  and,  third,  that  it  did  not  appear  from 
the  pleadings  and  proof  that  plaintiff  did  not  have  a  plain,  ade- 
quate and  complete  legal   remedy. 

These  conclusions  we  approve  and  adopt.  The  judgment  dissolv- 
ing the  temporary  injunction  is,  therefore,  affirmed. 

Affirmed. 
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Western  Union  Telegraph  Company  v.  William  Bell. 

Decided  January  7,  1908. 

1. — AotioiL— Husband  and  Wife. 

Under  the  laws  of  this  State  a  husband  may  bring  an  action  in  his  own 
name  against  a  telegraph  company  for  the  negligent  failure  to  deliver  a  message 
addressed  to  his  wife  alone,  and  this,  although  at  the  time  of  making  the  con- 
tract the  company  had  no  notice  that  the  plaintiff  was  the  husband  of  the 
addressee  and  her  agent  for  the  receipt  of  the  telegram  addressed  to  her. 

2. — ^Telegraph  Company — ^Pleading. 

A  telegram  was  sent  to  a  third  party  requesting  him  to  notify  plaintiff's 
wife  that  her  brother  was  dead;  in  an  action  lor  damages  for  failure  to  deliver 
said  telegram  it  was  necessary  to  allege  that  if  the  telegram  had  been  promptly 
delivered  said  party  could  and  would  have  notified  the  wife  in  time  for  her  to 
have  availed  herself  of  the  information. 

8. — Same — ^Liability — ^Insulliclent  Evidence. 

Evidence  considered,  and  held  insufficient  to  show  that  the  plaintiff  was 
damaged  by  the  failure  of  a  telegraph  company  to  deliver  a  message  promptly. 

4. — Same — ^Hotlce — ^Evidence. 

In  a  suit  against  a  telegraph  company  for  failure  to  deliver  a  telegram  in 
due  time,  plaintiff  having  alleged  that  by  the  exercise  of  ordinary  care  the 
addressee  could  have  been  found  in  a  short  time,  testimony  that  at  the  time 
the  message  was  filed  with  the  defendant  its  agent  was  informed  how  to  locate 
the  addressee,  was  material  and  competent. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried 
below  before  Hon.   Lewis   Fisher. 

Hume,  Robinson  £  Hume  and  N.  0,  Kittrell,  Jr,^  for  appellant. 

James  B.  &  Charles  J.  Stubbs,  for  appellee. 

McMEANS,  Associate  Justice. — ^Appellee,  William  Bell,  sued 
appellant,  .  Western  Union  Telegraph  Company,  for  damages  for 
negligent  failure  to  transmit  and  make  timely  delivery  of  two  tele- 
grams. The  case  was  submitted  to  the  court  without  a  jury  and 
resulted  in  a  judgment  in  favor  of  appellee  for  $1000,  from  which 
judgment  appellant  duly  perfected  its  appeal. 

In  his  petition  plaintiff,  in  substance,  alleged  that  on  September  27, 
1903,  at  about  3  o'clock  p.  m.,  H.  W.  Buttleman  delivered  to  appel- 
lant at  Galveston,  a  telegram  addressed  to  Mrs.  William  Bell,  whose 
Christian  name  was  Mary  or  MoUie,  for  transmission  and  delivery 
to  her  at  Port  Arthur,  Texas,  reading  as  follows:  "Come  at  once. 
Your  brother  Charley  is  dead;^*  that  defendant's  agent  informed 
the  sender  at  the  time  the  message  was  filed  at  Galveston  that  the 
Port  Arthur  office  would  not  open  until  4  o'clock  p.  m.,  as  it  was 
Sunday,  but  that  thereafter  the  message  could  and  would  be  received 
and  delivered,  to  which  the  sender  replied  that  it  would  be  in  time 
if  it  reached  the  addressee  by  6  o'clock  p.  m.  of  that  date,  as  that 
would  enable  her  to  leave  for  Galveston  that  night,  or  if  received 
at  a  later  hour  that  night  she  could  leave  early  the  next  morning 
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and  arrive  at  Galveston  before  her  brother's  burial,  which  was  lo 
take  place  the  following  afternoon;  that  in  his  anxiety  to  insure 
the  attendance  of  Mrs.  Bell,  the  sender  not  having  heard  from  her, 
and  not  being  able  to  learn  from  defendant's  office  in  Galveston, 
after  repeated  inquiries,  whether  the  message  had  been  delivered, 
the  same  afternoon  dispatched  over  defendant's  wires  from  Galveston 
to  Port  Arthur  the  following  message  addressed  to  Mike  Maurer, 
who  lived  at  Port  Arthur  for  more  than  a  year,  and  was  well  known : 
"Tell  Mollie  Bell  to  come  at  once.  Her  brother  Charley  is  dead." 
That  the  message  to  his  wife  was  not  delivered  to  plaintiS  or 
his  wife  until  the  following  morning,  September  28,  at  about  11:20 
a.  m.,  and  the  one  addressed  to  Maurer  was  not  delivered  to  him 
until  about  10:50  o'clock  of  that  morning,  although  he  and  Mrs. 
Bell  lived  only  a  short  distance  from  defendant's  office  and  were 
well  known  at  Port  Arthur,  especially  Maurer,  who  knew  plaintiff 
and  his  wife  well,  and  also  where  they  lived;  and  that  in  the  exer- 
cise of  ordinary  and  reasonable  care  defendant  could  and  should 
have  delivered  one  or  both  of  said  messages  on  the  day  it  was  sent; 
that  Port  Arthur  was  a  small  town,  and  ordinary  care  in  making 
inquiries  would  have  resulted  in  locating,  in  a  very  few  minutes, 
either  of  the  addressees  in  the  telegrams  and  the  delivery  thereof; 
tliat  the  failure  so  to  do  was  a  breach  of  the  duty  and  contract  on 
the  part  of  said  defendant;  that  defendant's  said  negligent  failure 
caused  plaintiff's  wife  to  suffer  much  sorrow  and  distress  by  reason 
of  not  being  able  to  be  present  when  and  before  her  brother  was 
buried,  which  she  could  and  would  have  done  if  either  of  said  mes- 
sages had  been  received  within  a  reasonable  time  after  they  were 
filed  with  defendant,  etc. 

^  Defendant  excepted  to  that  portion  of  plaintiflE's  petition  which 
alleged  the  failure  of  defendant  to  deliver  the  telegram  first  filed, 
on  the  ground  that  said  allegations  stated  no  cause  of  action;  that 
the  damages  prayed  for  were  contingent,  speculative,  and  not  within 
contemplation  of  the  parties,  and  bases  its  first  assignment  of  error 
on  the  failure  of  the  court  to  sustain  the  exception.  In  support 
of  the  assignment  appellant  presents  the  proposition  that  in  the 
absence  of  allegation  of  notice  to  defendant's  agent  that  tlie  plaintiff 
William  Bell  was  the  husband  of  Mollie  Bell  and  her  agent  for  the 
receipt  of  telegrams  addressed  to  her,  no  cause  of  action  for  dam- 
ages for  mental  anguish  of  Mrs.  Bell  was  stated.  To  this  conten- 
tion we  can  not  agree.  The  contract  for  transmission  and  delivery 
of  the  telegram  was  made  by  appellant  for  the  benefit  of  Mrs.  Bell. 
The  telegram  itself  apprised  appellant  that  a  negligent  failure  to 
make  timely  delivery  would  result  in  damages  to  her.  It  was  for  the 
recovery  of  the  damages  thus  caused  that  the  suit  was  instituted; 
and  while  it  is  true  that  Mr.  Bell,  and  not  Mrs.  Bell,  was  the 
plaintiff  and  sought  the  recovery  in  his  own  name,  this  was  be- 
cause of  the  policy  of  our  laws,  which  gives  to  the  husband  the 
right  in  such  a  case  to  sue  in  his  own  name  for  damages  sustained 
by  the  wife.  We  are  of  the  opinion  that  it  was  not  necessary  to 
allege  in  the  petition  that  appellant,  at  the  time  of  the  filing  of  the 


1908.'}  Western  Union   Tblegbaph   Co.   v.   Bell.  361 

telegram,  had  notice   that  appellee   was   the   husband   of   Mrs.    Bell 
and  her  agent  for  the  receipt  of  telegrams  addressed  to  her. 

By  his  second  assignment  of  error  appellant  complains  of  the 
refusal  of  the  court  to  sustain  its  second  special  exception  to  plain- 
tiflf's  petition,  which  in  eflfect  was  that  the  allegations  as  to  the 
sending  of  the  telegram  to  Mike  Maurer  state  no  cause  of  action  for 
damages  for  mental  anguish,  etc.  In  the  absence  of  an  allegation 
that  Maurer  could  and  would  have  received  the  telegram  and  com- 
municated its  contents  to  plaintiflf's  wife  in  time  to  avail  herself 
of  the  information  it  contained,  the  petition  was  defective  and  the 
exception  should  have  been  sustained;  but  in  the  view  we  take  the 
error  in  refusing  to  sustain  it  is  harmless.  The  office  of  appellant 
at  Port  Arthur,  as  shown  by  the  evidence,  opened  at  4  o'clock  p.  m. 
and  closed  at  6  p.  m.  on  Sunday;  the  telegram  to  Maurer  was  not 
filed  in  appellant's  Galveston  office  until  6:30  p.  m.,  which  was  a 
half  hour  after  the  Port  Arthur  office  was  closed.  Manifestly  the 
telegram  could  not  have  been  received  at  Port  Arthur  on  the  day 
it  was  filed  in  Galveston  and  no  cause  of  action  could  arise  on  the 
failure  of  appellant  to  transmit  the  telegram  on  that  day.  The  evi- 
dence further  shows  that  the  appellant's  Port  Arthur  office  did  not 
open  until  8  o'clock  the  next  morning,  hence,  had  the  message  been 
dispatched  in  time  to  reach  there  at  the  opening  hour  it  could 
not  have  been  delivered  to  appellee's  wife  in  time  for  her,  acting 
upon  the  information  it  contained,  to  have  reached  Galveston  on 
that  date.  This  being  true,  the  failure  to  transmit  and  deliver  to 
Maurer  the  telegram  sent  to  him  could  not  be  the  basis  of  a  cause 
of  action;  and  as  the  pleading  and  proof  showed  a  good  cause  of 
action  for  the  negligent  failure  to  deliver,  within  a -reasonable  time, 
the  telegram  sent  to  Mrs.  Bell,  it  will  not  be  presumed  that  the  trial 
court  in  rendering  a  judgment  took  into  consideration  the  pleading 
and  proof  in  relation  to  the  Maurer  telegram. 

On  the  trial  the  witness  Buttleman  testified  on  behalf  of  appellee 
that  at  the  time  he  filed  the  message  directed  to  Mrs.  Bell  he  told 
appellant's  agent  at  Galveston  that  Mrs.  Bell  lived  a  block  from 
the  postoffice;  that  Mr.  Bell  worked  at  the  refinery,  and  that  through 
Mr.  Charleston  at  the  refinery  he  could  locate  Mr.  Bell,  that  the 
latter  was  the  head  man  there.  This  testimony  was  objected  to  on 
the  ground  that  it  was  immaterial  and  irrelevant  to  the  case  pleaded 
by  appellee,  and  appellant's  third  assignment  is  based  upon  the  over- 
ruling of  this  objection.  The  assignment  can  not  be  sustained.  Ap- 
pellee alleged  that  "ordinary  care  in  making  inquiries  would  have 
resulted  in  locating  in  a  very  few  minutes  either  of  the  addressees 
in  the  telegrams  and  the  delivery  thereof;"  further,  that  Mrs.  Bell 
could  and  would  have  been  present  when  and  before  her  brother 
was  buried  **if  either  of  said  messages  had  been  received  within  a 
reasonable  time  after  they  were  filed  with  defendant;"  and,  further, 
that  "Mr.  Maurer  and  Mr.  and  Mrs.  Bell  lived  only  a  short  distance 
from  defendant's  office  and  were  well  known  at  Port  Arthur,  espe- 
cially Mr.  Maurer,  who  knew  plaintiff  and  his  wife  well  and  also 
where  they  lived,  and  in  the  exercise  of  ordinary  and  reasonable 
care  defendant  should  and  could  have  delivered  one  or  both  of  said 
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messages  on  the  day  which  it  was  sent."  The  evidence  objected  to 
tended  to  support  the  allegations  of  the  petition  above  quoted  and 
was  admissible  for  that  purpose.  Again,  the  appellant  to  excuse  its 
failure  in  delivering  the  telegram  introduced  testimony  showing  great 
activity  on  the  part  of  its  Port  Arthur  agent  to  locate  Mrs.  Bell 
after  the  receipt  at  Port  Arthur  of  the  telegram  addressed  to  her. 
Appellee,  in  the  anticipation  of  the  offering  of  such  evidence  by 
appellant,  had  the  right  to  introduce  the  evidence  in  question  to 
show  that  appellant,  having  been  informed  at  Galveston  as  to  how 
Mrs.  Bell  could  be  found,  and  having  negligently  failed  to  use  the 
information  it  had  to  locate  and  make  prompt  delivery  of  the  tele- 
gram to  her,  had  not  used  ordinary  care  and  diligence  in  making 
the  delivery.  The  assignments  point  out  no  reversible  errors  and  the 
judgment  of  the  court  below  is  affirmed. 

Affirmed, 

Writ  of  error  refused. 


West  Brothers  v.  Thompson  &  Greeb. 

Decided  January  8,  1908. 

1.— -Land  Agent — Sale — CommlssionB. 

A  land  agent  is  entitled  to  his  commissiQns  if  he  is  the  efficient  cause 
of  the  sale,  as  where  he  brings  the  parties  together  for  the  purpose  of  nego- 
tiating, notwithstanding  the  sale  is  afterwards  concluded  by  the  principal  him- 
self. 

8. — ^Trlal  by  Conrt — ^Practice  on  Appeal. 

Where  trial  is  by  the  court  without  a  jury,  the  sufficiency  of  the  evidence 
to  support  the  conclusions  reached  may  be  reviewed  on  appeal  though  not  pre- 
sented to  the  trial  court  in  a  motion  for  new  trial. 

Appeal  from  the  County  Court  of  Tom  Green  Couniy.  Tried  below 
before  Hon.  Milton  Mays. 

Taylor  &  FrinJc,  and  Joseph  Spence,  Jr.,  for  appellants. — The 
testimony  shows  that  plaintiffs  did  not  negotiate  a  sale  of  defendants' 
land  and  were  not  instrumental  in  negotiating  or  consummating  a 
sale,  but  that  defendants  negotiated  the  sale  of  their  own  land  with- 
out the  aid  of  plaintiffs  in  any  manner.  Pryor  v.  Jolly,  91  Texas, 
86;  Meehem  on  Agency  (ed.  of  1889),  sees.  964,  965,  966,  967,  968. 

W.  A.  Anderson,  for  appellees. — Appellants  are  not  entitled  to 
have  their  assignments  considered  by  this  court,  for  the  reason  that, 
each  of  the  three  assignments  of  error  is  based  upon  the  contention 
that  the  evidence  introduced  in  the  trial  court  is  not  sufficient  to 
support  the  finding  of  the  trial  judge,  and  no  motion  for  new  trial 
was  made  in  the  court  below  by  appellants  calling  the  trial  court's 
attention  to  that  fact  and  asking  for  a  new  trial  upon  that  ground. 
Foster  v.  Smith,  1  Texas,  70;  Wetz  v.  Wetz,  66  S.  W.,  869;  Black 
V.  Black,  67  S.  W.,  929. 

It  is  admitted  that  appellants  made  an  agreement  by  which  they 
authorized  appellees  to  sell  the  property  in  question;  that  this  au- 
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thority  was  never  revoked;  and  that  appellees  entered  into  negotia- 
tions with  Mr.  Moore,  who  afterwards  consummated  the  deal  with 
appellants,  which,  we  contend,  under  the  following  authorities,  en- 
titles appellees  to  their  commission.  Graves  v.  Baines,  14  S.  W., 
256;  Byrd  v.  Frost,  29  S.  W.,  46;  McCormick  v.  Henderson,  75 
S.  W.,  171;  Bailee  v.  McMurray,  88  8.  W.,  157;  Conklin  v.  Krakauer, 
70  Texas,  739;  Evans  v.  May,  74  S.  W.,  675;  Sylvester  v.  Johnson, 
76  S.  W.,  923. 

BICE,  Associate  Justice. — This  is  a  suit  brought  by  the  appel- 
lees, plaintiffs  in  the  court  below,  against  appellants,  defendants 
in  the  court  below,  to  recover  the  sum  of  $250  as  conlmissions  claimed 
to  be  due  them  as  land  agents  in  procuring  a  purchaser  for  a  house 
and  lot  situated  in  the  city  of  San  Angelo. 

Plaintiffs  alleged  that  on  the  15th  of  September,  1906,  they  were 
engaged  in  the  real  estate  business,  and  that  the  defendants.  West 
Brothers,  were  the  owners  of  certain  lots  in  the  town  of  San 
Angelo,  and  that  on  or  about  said  time  defendants  authorized,  con- 
tracted and  agreed  with  plaintiffs  that  if  plaintiffs  would  sell 
said  property  for  defendants  or  procure  a  buyer  for  same,  they 
would  pay  plaintiffs  the  usual  commission  of  five  percent  of  the 
selling  price  of  said  property;  that  in  pursuance  of  such  agreement 
and  contract  plaintiffs  did,  about  the  15th  of  September,  1906, 
enter  into  negotiations  with  one  W.  E.  Moore,  with  a  view  of  sell- 
ing him  said  property,  which  sale  was  afterwards  consummated  by 
the  defendants  selling  said  Moore  said  property  on  or  about  the 
29th  of  October,  1906.  Plaintiffs  alleged  that  they  procured  said 
purchaser  for  defendants,  and  that  upon  completion  of  the  sale  by 
defendants  they  became  justly  indebted  to  plaintiffs  for  five  percent 
commission  on  the  selling  price  of  said  property,  to  wit,  $5000. 

Defendants  answered  by  general  demurrer,  general  denial,  and 
specially,  that  in  the  month  of  August  or  early  part  of  September, 
1906,  they  did  agree  with  plaintiffs  that  if  they  would  sell  the  prop- 
erty for  the  sum  of  $5000  cash,  and  would  consummate  the  sale 
within  the  next  three  or  four  days,  they,  the  defendants,  would 
allow  and  pay  the  plaintiffs  the  five  percent  commission  thereon; 
that  their  purpose  in  thus  offering  to  employ  plaintiffs  to  negotiate 
a  sale  was  for  the  express  purpose  of  procuring  $4750  in  cash  which 
they  needed  to  pay  off  certain  debts  then  owing  by  them;  that  at 
the  time  of  said  negotiations  they  expressly  desired  the  sale  to  be 
made  at  once  and  for  cash,  to  enable  them  to  pay  off  certain  notes 
which  they  owed,  but  plaintiffs  failed  to  consummate  a  sale  for  cash 
within  the  time  specified  or  within  a  reasonable  time  thereafter ; 
that  the  proposed  purchaser,  Moore,  at  the  time  of  said  negotiations 
declined  to  purchase  said  property  at  any  price;  that  the  plaintiffs 
never  consummated  any  sale  of  defendants'  property,  nor  were  they 
instrumental  in  the  sale  of  the  property,  nor  had  they  any  authority, 
after  the  failure  of  the  first  negotiations,  to  negotiate  any  other  or 
further  sale  of  defendants^  property;  that  the  only  agency  or  au- 
thority that  plaintiffs  ever  had  to  sell  defendants*  property  was  the 
specific  and  special  authority  to  sell  the  property  at  once  and  for 
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cash  within  a  reasonable  time,  which  contract  they  failed  to  comply 
with.     This  answer  was  sworn  to. 

Trial  before  the  court  without  a  jury  resulted  in  a  judgment  in 
favor  of  the  plaintiflfs  for  $250,  from  which  judgment  this  appeal 
is  prosecuted. 

By  appellants*  first  assignment  of  error  it  is  claimed  that  the 
court  erred  in  rendering  judgment  in  favor  of  appellees  on  the 
facts  proven,  because  the  testimony  taken  together,  shows  that  plain- 
tiffs did  not  negotiate  a  sale  of  defendants'  property,  and  were  not 
instrumental  in  negotiating  or  consummating  a  sale,  but  that  de- 
fendants negotiated  a  sale  of  their  own  land  without  the  aid  of 
plaintiffs  in  any  manner.  It  appears  from  the  evidence  in  this  case 
that  the  appellees  were  instrumental  in  bringing  about  the  sale. 
They  brought  the  parties  together  and  had  negotiations  with  the 
purchaser  concerning  the  sale.  It  is  true  that,  subsequent  to  this 
time,  the  defendants  made  the  sale  to  the  proposed  purchaser  them- 
selves without  plaintiffs'  knowledge,  and  plaintiffs  did  not  participate 
in  the  sale  as  actually  made.  But  we  think  it  is  the  settled  law  that 
an  agent  is  entitled  to  his  commissions  if  he  is  the  efficient  cause  of 
the  sale,  and  where  he  brings  the  parties  together  for  the  purpose 
of  negotiating  a  sale,  he  is  entitled  to  his  commissions,  notwith- 
standing the  fact  the  sale  is  afterwards  concluded  by  the  principal 
himself.  (Graves  et  al.  v.  Bains  et  al.,  78  Texas,  92;  Sallee  v. 
McMurry,  88  S.  W.,  157,  and  authorities  there  cited.)  We  therefore 
overrule  said   assignment. 

By  their  second  assignment  of  error  appellants  contend  that  the 
court  erred  in  rendering  judgment  in  favor  of  plaintiffs  under  the 
facts  proven,  because  the  testimony  shows  that  if  plaintiffs  at  any 
time  contracted  witli  defendants  for  the  sale  of  the  property,  said 
contract  was  a  special  one,  by  which  plaintiffs  were  authorized  to 
sell  this  land  for  cash  and  within  a  limited  time,  or  within  a 
reasonable  time,  and  that  plaintiffs  did  not,  in  pursuance  of  said 
contract,  negotiate  any  sale  of  defendants'  land  for  cash  within 
such  limited  time  or  within  a  reasonable  time  thereafter,  and  did 
not  comply  with  the  contract  as  pleaded  or  proven.  We  think  as 
to  this  assignment  that  it  is  sufficient  to  say  that  while  there  is  a 
conflict  in  the  evidence  as  to  what  the  terms  of  the  proposed  sale 
may  have  been,  yet  the  court  found  in  favor  of  plaintiffs'  conten- 
tion on  the  facts,  and,  as  there  is  evidence  amply  sufficient  to  sus- 
tain it,  we  are  not  willing  to  disturb  the  finding  of  the  trial  court 
in  this  regard,  and  therefore  overrule  this  assignment. 

By  their  third  assignment  appellants  assert  the  insufficiency  of 
the  evidence  to  sustain  the  judgment  of  the  court  below;  but  ap- 
pellees contend  that  appellants  are  not  entitled  to  have  said  assign- 
ment considered  by  this  court,  because  no  motion  for  new  trial 
was  made  in  the  court  below  by  appellants,  calling  the  trial  court's 
attention  to  that  fact,  or  asking  for  a  new  trial  based  upon  the  in- 
sufficiency of  the  evidence,  citing  in  support  of  said  contention 
Foster  v.  Smith,  1  Texas,  70;  Wetz  v.  Wetz,  27  Texas  Civ.  App., 
597,  and  Black  v.  Black,  67  S.  W.,  929.  This  case  was  tried  by 
the  court  without  a  jury,  and  ^inge  the  decision  of  the  ca§e9  fibov^ 
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cited,  the  Supreme  Court  in  the  ease  of  Greer  v.  Featherston,  95 
Texas,  654,  held  that  where  the  trial  was  by  the  court  without  a 
jury,  the  Appellate  Court  had  the  right  to  review  the  case  upon  the 
facts. 

After  a  full  consideration  of  the  record  we  are  inclined  to  be- 
lieve that  there  is  ample  evidence  to  support  the  judgment,  and  there- 
fore affirm  the  same. 

Affirmed. 


Lavinia  Hiogins  v.  Charley  Shepard  et  uxor. 

Decided  January  8,  1908. 


Citation— Hamef  of  Parties— Latin  Words. 

A  citation  to  a  resident  of  the  county  in  which  the  suit  is  pending  which 
states  the  names  of  the  plaintiffs  as  "Charley  Shepard  et  uxor/'  is  insufficient 
to  support  a  judgment  by  default,  in  that  it  fails  to  give  the  names  of  all 
the  plaintiffs.  The  use  of  the  Latin  words  "et  uxor"  criticised  as  probably  being 
in  violation  of  the  statute  which  requires  judicial  proceedings  to  be  conducted 
in  English. 

Error  from  the  District  Court  of  Hays  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

Will  0.  Barber,  for  plaintiff  in  error. 

B.  P.  Lane  and  0.  L.  Brown,  for  defendants  in  error. 

FISHER,  Chief  Justice. — This  is  an  appeal  from  a  judgment 
by  default  against  the  appellant  in  favor  of  Charley  Shepard  and 
Mary  Shepard,  his  wife,  and  the  only  question  that  arises  is  whether 
the  citation  issued  and  served  upon  her  was  sufficient. 

The  land  sued  for  by  appellees  is  situated  in  Hays  County,  and 
the  appellant  resides  in  that  county,  and  this  is  not  a  case  in  which 
the  law  requires  a  copy  of  the  petition  to  accompany  the  citation, 
and  in  this  instance  the  return  of  the  officer  upon  the  citation  shows 
merely  a  service  of  a  copy  of  the  citation  upon  appellant.  The  cita- 
tion does  not  state  the  names  of  all  the  plaintiffs.  It  is  to  the 
effect  that  "Charley  Shepard  et  uxor  are  plaintiffs.'*  The  statute 
requires  the  citation  to  give  the  names  of  the  parties,  and  there  is 
also  a  law  that  requires  judicial  proceedings  to  be  conducted  in 
English.  But  if  it  could  be  assumed  that  "et  uxor*'  means  "and 
wife*'  and  that  she  was  the  wife  of  "Charley  Shepard,*'  that  would 
not  be  sufficient,  for  it  is  held  in  Heath  v.  Fraley,  50  Texas,  209, 
that  when  the  wife  is  a  party  plaintiff  with  her  husband,  it  is  neces- 
sary for  the  citation  to  state  her  name.  This  case  is  approved  in 
Durham  v.  Betterton,  79  Texas,  224.  In  Weems  v.  Watson,  91  Texas, 
35,  it  is  held  that  the  statutory  requirements  are  mandatory.  Judg- 
ment reversed  and  cause  remanded. 

Reversed  and  remanded. 
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International  &  Great  Northern  Railroad  Company  v.  G.  B. 

Vandeventer. 

Decided  January  8,  1908. 

1. — Garrieiv— Interstate  Contract  of  Shipment — ^Limltin^r  Liability — Cases  Bis^ 

tingnlshed. 

A  common  carrier  cannot  by  contract  relieve  itself  from  liability  for  loss 
or  injury  arising  from  its  negligence,  and  this  is  the  rule  whether  the  shipment 
be  interstate  or  domestic.  A  stipulation  by  a  common  carrier  in  a  contract 
for  the  shipment  of  live  stock  executed  in  Indiana,  that  the  liability  of  the 
carrier  in  case  of  injury  to  the  stock  should  be  limited  to  a  certain  agreed 
amount,  the  same  being  less  than  the  injury  in  fact  sustained,  will  not  be 
enforced  in  this  State  when  such  loss  arises  from  the  negligence  of  the  carrier, 
unless  the  facts  pleaded  and  proved  show  that  the  contract  was  reasonable 
and  was  fairly  made  and  entered  into.  Ry.  v.  Hambrick,  17  Texas  Ct.  Rep.  244, 
and  Ry.  v.  Thompson,  100  Texas,  185,  distinguished. 

3. — Contract — ^Validity — ^Lez  Loci. 

The  law  of  the  place  where  a  contract  is  entered  into  will  govern  its  en- 
forcement, unless  an  intention  is  apparent  that  the  law  of  the  place  of  perform- 
ance or  partial  performance  should  control,  or  unless  in  conflict  with  the  statu- 
tory law  or  settled  policy  of  the  State  where  it  is  sought  to  be  enforced. 

8. — ^Appeal — ^Insni&cient  Assignment  of  Error. 

An  assignment  of  error  that  "the  verdict  of  the  jury  is  contrary  to  and 
against  both  the  law  and  the  evidence,  and  is  unsupported  thereby,"  is  insuffi- 
cient to  require  consideration  on  appeal. 

Appeal  from  the  District  Court  of  Milam  County.  Tried  below 
before  Hon.  J.  C.  Scott. 

S.  R.  Fisher,  J.  H.  Tallichet  and  8.  W.  Fisher,  for  appellant; 
N.  A.  Siedman  and  John  M,  King,  of  counsel. — It  having  been 
affirmatively  alleged  by  defendant  that  the  Bhipment  involved  in  this 
suit  was  interstate,  that  the  contract  for  said  shipment  was  executed 
in  the  State  of  Indiana,  under  and  by  virtue  of  the  laws  of  said 
State,  that  each  and  all  of  the  terms  and  stipulations  contained  in 
said  contract  were  just  and  valid  and  available  as  defenses,  the  court 
erred  in  sustaining  plaintiflf's  special  exception,  to  the  effect  that 
the  stipulation  in  said  contract  fixing  a  maximum  of  plaintiff's  re- 
covery was  contrary  to  public  policy  and  law  and  therefore  void. 
The  sustaining  of  said  special  exception  was  error  because  under 
the  law  defendant  was  entitled  to  have  said  contract  construed  ac- 
cording to  the  law  of  the  place  where  made.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.  V.  Hambrech,  17  Texas  Ct.  Rep.,  244;  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Thompson,  16  Texas  Ct.  Rep.,  979;  Shieck  v.  Shieck,  32 
Texas,  687;  4  Elliott  on  Railroads,  p.  2329;  Sutherland  on  Statu- 
tory Construction,  sec.  47. 

Penderson  &  Lockeit,  for  appellee. 

FISHER,  Chief  Justice. — This  was  a  suit  by  G.  B.  Vandeventer 
against  the  International  &  Great  Northern  Railroad  Company  to 
recover  damages  alleged  to  have  been  suffered  by  a  stallion  belong- 
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ing  to  plaintiff  while  being  unloaded  at  destination,  a  station  on 
the  line  of  the  defendant.  Plaintiff  alleged  that  said  animal  was 
shipped  by  him  from  LaFayette,  Indiana,  on  or  about  February  23, 
1905,  and  after  being  safely  transported  over  the  lines  of  other  car- 
riers, was  delivered  to  the  defendant  at  Longview,  Texas,  about 
March  1,  and  by  it  carried  to  Sockdale,  Texas.  That  in  unloading 
said  animal  at  said  place  defendant  negligently  failed  to  properly 
arrange  the  means  or  appliances  for  unloading  and  that  by  reason 
of  such  alleged  failure,  said  stallion  was  injured  while  being  removed 
from  the  car. 

Defendant  interposed  a  general  demurrer,  special  exceptions,  and 
a  general  denial,  and,  by  way  of  answer,  plead  that  said  stallion 
was  shipped  from  LaFayette,  Indiana,  under  and  by  virtue  of  a  cer- 
tain written  contract  executed  by  plaintiff  at  said  place,  and  alleged 
and  relied  upon  the  terms  and  stipulations  of  said  contract  as  being 
binding  upon  plaintiff  and  available  as  defenses  to  defendant.  Among 
other  things  defendant  specially  plead  that  plaintiff,  under  the 
terms  of  said  contract,  was  bound  to  load  and  unload  said  animal, 
that  said  shipment  was  an  interstate  shipment,  and  that  under  said 
contract  plaintiff  had  expressly  limited  his  recovery  for  loss  to  the 
maximum  sum  of  $100. 

In  replication  plaintiff  filed  his  first  supplemental  petition  to 
defendant's  amended  original  answer,  interposing  a  general  ^demurrer, 
special  exceptions  and  a  general  denial. 

There  was  a  trial  before  court  and  jury  October  23,  1906,  result- 
ing in  a  verdict  and  judgment  for  plaintiff  in  the  sum  of  $500. 

The  horse  in  question  was  shipped  from  LaFayette,  Ind.,  under 
a  contract  of  shipment  there  entered  into  between  the  appellee  and 
the  Wabash  Railroad  Company,  to  Rockdale,  Texas,  a  station  on 
the  line  of  the  appellant's  road.  The  appellant  received  the  horse  as 
a  connecting  carrier  at  Ijongview,  Texas,  and  was  entitled  to  the 
benefits  of  the  original  contract  of  shipment  if  its  terms  could  be 
given  effect  in  order  to  limit  or  relieve  it  from  liability  for  the 
injury  occasioned  by  its  negligence.  The  contract  contained  a 
stipulation  limiting  liability  to  a  sum  not  exceeding  one  hundred 
dollars,  and  contained  a  stipulation  that  the  carrier  could  be  held 
liable  only  in  the  event  of  gross  negligence.  The  horse  reached 
Bockdale  in  good  order,  and  was  by  the  negligence  of  the  appellant, 
substantially  as  pleaded,  injured  while  being  unloaded  from  the  car 
at  that  place.  The  plaintiff  was  present  when  the  horse  was  un- 
loaded, but  the  unloading  was  under  the  direction  and  supervision 
of  appellant's  agents.  The  horse  was  a  valuable  stallion,  purchased 
for  breeding  purposes,  and  the  evidence  shows  he  was  worth  between 
$1500  and  $2000;  and  the  petition  alleges  his  value  to  be  many  hun- 
dred dollars  more  than  the  sum  agreed  upon  in  the  shipping  con- 
tract. There  is  evidence  which  shows  that  the  value  of  the  horse, 
by  reason  of  the  injuries  sustained  in  unloading,  was  lessened  a  sum 
equal,  if  not  greater,  than  that  found  by  the  verdict. 

Appellant's  first  and  second  assignments  of  error  complain  of 
the  action  of  the  trial  court  in  sustaining  plaintiff's  demurrers  to 
the   allegations   of   appellant's   answer   which   seeks   to   limit   its   lia- 
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bility  to  only  $100  and  to  liability  only  for  gross  negligence.  A 
common  carrier  can  not  by  contract  relieve  itself  from  liability  from 
loss  or  injury  arising  from  its  negligence,  and^his  is  the  rule  whether 
the  shipment  be  interstate  or  domestic.  New  York  Cent.  By.  v. 
Lockwood,  17  Wall.,  357;  Chicago,  M.  &  St.  P.  Ry.  v.  Solan,  169 
XJ.  S.,  133;  The  Kensington,  183  U.  S.,  266;  Pennsylvania  Ry.  v. 
Hughes,  191  TJ.  S.,  484;  Missouri  Pac.  Ry.  v.  Harris,  67  Texas,  169; 
Southern  Pac.  Ry.  v.  Maddox,  75  Texas,  303;  Galveston,  H.  &  S. 
A.  Ry.  v.  Ball,  80  Texas,  605;  Ft.  Worth  &  D.  C.  Ry.  v.  Great- 
house,  82  Texas,  110;  Texas  &  Pac.  Ry.  v.  Richmond  &  Tiffany, 
94  Texas,  576;  Southern  Kansas  Ry.  v.  Burgess,  90  S.  W.,  191  and 
193;  St.  Louis  S.  W.  Ry.  v.  Mclntyre,  36  Texas  Civ.  App.,  399; 
St.  Louis,  I.  M.  &  S.  Ry.  v.  Moon,  103  S.  W.,  1176.  This  is  the 
rule  that  prevails  in  this  State,  and  is  recognized  by  the  Supreme 
Court  of  the  United  States,  qualified,  however,  by  the  decisions  of 
the  latter  court  to  tlie  effect  tliat  an  agreement  as  to  the  value  of 
the  ai-ticle  shipped,  if  reasonable  and  fairly  entered  into,  will  be 
enforced  (Railway  v.  Hughes,  and  cases  there  cited),  but  that  in 
such  a  case  no  Federal  question  arises,  as  Congress  has  not  legislated 
upon  that  subject  and  brought  it  within  the  purview  of  that  pro- 
,  vision  of  the  Constitution  which  authorizes  Congress  to  legislate 
concerning  commerce  between  the  States;  and,  for  this  reason,  the 
Federal  courts  will  follow  the  decisions  of  State  courts  where  the 
question  is  to  be  determined.  In  this  State  it  has  been  definitely 
decided  that  a  restriction  as  to  liability  less  than  the  true  or  market 
value  of  the  property  lost  or  damaged,  will  not  be  enforced  when 
such  loss  arises  from  the  negligence  of  the  carrier.  (Railway  v. 
Ball;  Railway  v.  Greathouse,  supra,)  But  if  it  could  be  admitted 
that  a  carrier  and  shipper  could  by  contract  limit  the  liability  of 
the  road  to  less  than  the  real  or  market  value  of  the  property,  the 
facts  pleaded  and  proven  must  show  that  the  contract  was  reason- 
able and  was  fairly  made  and  entered  into. 

The  answer  in  this  case  sets  out  the  terms  of  the  contract,  but 
none  of  the  facts  connected  with  its  execution  are  alleged,  except 
the  general  statement  that  it  was  valid  and  just  under  the  laws  of 
Indiana,  and,  unless  we  ape  required  to  apply  the  laws  of  that 
State  in  construing  the  contract,  there  was  no  error  in  sustaining 
the  demurrers.  In  Missouri  Pac.  Ry.  v.  Harris,  67  Texas,  171,  it 
is  said:  "The  sufficiency  of  the  answer  must  be  determined  by  the 
case  made  by  the  petition,  and  that  it  might  be  a  good  answer  to 
some  case  is  not  sufficient.  The  answer  must  present  a  defense  .to 
the  case  made  by  the  petition.  If  the  answer  does  not  show  that 
under  the  facts  existing  the  limitation  on  the  carrier's  liability 
sought  to  be  imposed  by  the  special  contract  was  reasonable  in  its 
character,  then  the  answer  was  not  sufficient.** 

But  it  is  insisted  that  as  the  limitation  upon  liability  was  lawful 
under  the  laws  of  Indiana  where  the  contract  was  entered  into,  it 
must  be  construed  with  reference  to  tliose  laws.  Of  course,  as  a 
general  rule,  it  is  conceded  that  the  law  of  the  place  where  the  con- 
tract is  entered  into  will  govern,  subject,  however,  to  an  apparent 
intention  that  the  law  of  place  of  performance  or  of  partial  per- 
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formance  should  apply;  or  subject  to  the  exception  that  the  State 
where  it  is  performed  and  enforced  will  not  apply  the  law  of  -the 
State  where  executed  when  such  law  conflicts  with  statutory  law  or 
a  settled  rule  of  policy  that  prevails  in  the  State  where  sought 
to  be  enforced.  We  have  a  statute  in  this  State  which  prohibits  the 
carrier  from  limiting  its  common  law  liability,  but  by  reason  of  the 
peculiar  language  in  which  it  is  framed,  it  has  been  definitely  set- 
tled that  it  applies  only  to  the  local  business  of  the  carrier  within 
this  State.  Texas  &  P.  Ey.  Co.  v.  Richmond  &  Tiflfany,  94  Texas, 
575.  It  is  well  to  say  that  it  is  apparent  from  the  opinion  delivered 
in  the  case  cited  that  it  was  not  the  purpose  to  disturb  Gulf^  C.  & 
S.  P.  Ry.  V.  Dwyer,  75  Texas,  572;  Armstrong  v.  Galveston,  H.  & 
S.  A.  Ry.  Co.,  92  Texas,  117;  Gulf,  C.  &  S.  F.  Ry.  v.  Eddins,  7 
Texas  Civ.  App.,  116,  and  other  like  cases,  where  it  was  held  that 
certain  State  statutes  were  applicable  to  interstate  shipments.  There- 
fore, while  this  statute  could  not  affect  an  interstate  shipment,  it 
may  be  looked  to,  with  the  decisions  of  our  courts,  as  establishing 
a  policy  within  this  State  restrictive  of  the  right  of  the  carrier  by 
contract  to  avoid  liability  for  its  negligence.  This  view  is  well 
illustrated  in  Pennsylvania  Ry.  v.  Hughes,  191  U.  S.,  484,  where 
it  is  in  effect  held  that  the  statutes  of  a  State  or  the  judicial  deci- 
sions of  its  courts  may  create  and  mould  the  policy  of  the  State 
upon  a  given  subject.  And  there  it  was  held  that  the  rule  of  policy 
that  prevailed  in  Pennsylvania,  which  denied  the  right  of  the 
carrier  to  limit  its  liability  to  less  than  the  real  value,  would  be 
given  effect  when  the  loss  occurred  in  that  State  and  suit  was 
brought  there,  although  the  contract  of  shipment  was  entered  into 
within  the  State  of  New  York,  and  was  there  valid  under  its  law, 
which  allowed  the  carrier  to  limit  its  liability.  The  principle  is 
recognized  in  The  Kensington,  183  TJ.  S.,  270;  Building  &  Loan 
Ass'n  V.  Griffin,  90  Texas,  490;  St.  Louis  S.  W.  Ry.  v.  Mclntyre, 
36  Texas  Civ.  App.,  399;  St.  Louis,  I.  M.  &  S.  Ry.  v.  Moon,  103 
S.  W.,  1177. 

It  is  clear  from  these  decisions,  and  those  previously  cited,  to- 
gether with  such  legislation  as  we  have  upon  the  subject,  that  it  is 
the  settled  policy  with  us  that  a  carrier  may  not,  by  contract,  escape 
liability  for  injury  or  loss  that  arises  from  its  negligence;  and  that 
a  contract  that  contravenes  this  policy  will  not  be  enforced.  The 
oreaent  case  is  unlike  St.  Louis,  I.  M.  &  S.  Ry.  v.  Hambrick,  17 
Texas  Ct.  Rep.,  244,  and  Chicago,  R.  I.  &  P.  Ry.  v.  Thompson,  100 
Texas,  185,  cited  in  appellant's  brief.  There  the  contracts  were 
executed  out  of  the  State  and  loss  occurred  in  another  State,  and 
the  mere  fact  that  suits  were  brought  within  this  State  did  not 
require  an  application  of  the  policy  that  prevails  here.  In  this  case 
it  is  apparent  that  when  the  contract  was  entered  into  it  was  con- 
templated that,  in  part,  it  should  be  performed  in  Texas;  and  in 
this  case  it  is  shown  that  the  injury  occurred  within  this  State  by 
the  negligence  of  the  appellant  in  unloading  the  animal  at  the  place 
of  destination. 

Our  findings  of  fact  dispose  of  appellant's  third   and  fourth  as- 
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signments  of  error.  But,  however,  the  questions  of  fact  presented 
by  the  third  assignment  are  not  properly  raised  so  that  we  are  re- 
quired to  pass  upon  same.  The  assignment  of  error  is  broad,  but 
the  complaint  in  the  motion  for  new  trial  as  to  verdict  not  being 
supported  by  the  evidence  is  narrow.  It  is  merely  to  the  effect 
that  "the  verdict  of  the  jury  is  contrary  to  and  against  both  law 
and  the  evidence,  and  is  unsupported  thereby/'  In  International 
&  G.  N.  By.  V.  McVey,  81  S.  W.,  1001,  and  cases  there  cited,  it  is 
held  that  an  objection  so  general  was  not  sufficient  to  call  the  at- 
tention of  the  trial  court  and  this  court  to  the  supposed  question 
raised. 

Affirmed, 
Writ  of  error  refused. 


W.  A.  Blackbubn  V.  Delta  Coukty  et  al. 

Decided  January  8,  1908. 

1. — Commlnionert'  Court— Release  of  Debt— Constitutional  Prohibition— Case 

FoUowed — Case  Distinguished 

Under  the  proviBionB  of  article  3,  section  65  of  the  Constitution,  a  Com- 
missioners' Court  has  no  authority  to  release  any  part  of  a  debt  due  to  the 
county.  Hence,  an  agreement  between  such  court  and  the  purchaser  of  the 
county's  school  land  whereby  the  rate  of  interest  on  the  purchase  money  of  said 
land  was  redliced  from  seven  to  three  percent,  was  void.  Delta  County  v. 
Blackburn,  100  Texas,  61,  followed^  Waggoner  v.  Wise  County,  17  Texas  Civ. 
App.  226,  distinguished. 

2.— Corporations — ^mtra  Vires. 

Unlike  natural  persons,  corporations,  whether  private  or  municipal,  pos- 
sess only  such  powers  as  are  conferred  upon  them  by  law,  and  when  they  make 
contractis  in  excess  of  their  powers  persons  dealing  with  them  are  charged 
with  a  knowledge  of  that  fact,  and  a  partial  compliance  by  tne  corporation  with 
the  contract  cannot  make  it  valid  by  estoppel,  or  make  that  valid  which  w^as 
void  at  its  inception. 

8. — ^Equitable  Estoppel — ^Necessary  Element. 

In  order  to  render  available  a  plea  of  equitable  estoppel  the  party  rely- 
ing on  the  same  must  allege  and  prove  that  injustice  will  result  to  nim  unless 
such  estoppel  is  allowed.  Plea  of  estoppel  against  a  county  because  of  the  making 
of,  and  partial  compliance  by  the  county  with,  a  contract  allowing  a  reduction 
of  the  interest  on  a  debt  due  the  county,  considered,  and  held  insufficient  for  the 
want  of  such  pleading  and  proof. 

4. — ^Mistake  of  Law — ^Equitable  Relief. 

While,  in  some  cases  equitv  will  grant  relief  against  mutual  mistakes  of 
law,  a  misapprehension  of  the  law  as  to  the  right  of  a  Commissioners'  Court 
to  release  a  part  of  the  debt  due  the  county,  is  not,  under  the  facts  of  this  case, 
one  of  them. 

6. — County — ^Deflcient  in  Area — Objection. 

When  a  county  has  been  created  by  an  Act  of  the  Legislature  and  has 
been  organized  and  recognized  by  the  State  for  many  years  as  one  of  its  legal 
subdivisions,  no  one  but  the  State  can  question  its  legal  existence  as  a  county 
and  the  validity  of  its  acts  as  such,  on  the  ground  that  it  has  not  the  con- 
stitutional area  of  900  square  miles.  And,  because  the  present  Constitution, 
adopted  since  the  county  was  created,  recognizes  all  counties  then  rxisting  aa 
legal  subdivisions  of  the  State,  the  State  itself  may  be  cut  off  from  questioning 
the  validity  of  the  Act  creating  the  county. 
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6. — Judgment— Insignificant  Error. 

An  error  of  $3.27  in  a  judgment  for  nearly  $10,000,  falls  within  the  rule 
de  minimis  non  curat  lex. 

Appeal  from  the  District  Court  of  Travis  County.  Tried  below 
before  Hon.  V.  L.  Brooks. 

James  H.  Robertson,  for  appellant. — That  the  Commissioners  Court 
had  power  to  make  the  order  reducing  the  rate  of  interest^  see: 
Article  7,  section  6,  Constitution;  article  4271,  Sayles*  Kev.  Statutes; 
Boydston  v.  Kockwall  County,  86  Texas,  238;  Waggoner  v.  Wise 
County,   17  Texas   Civ.  App.,  226. 

That  the  order  entered  upon  the  minutes  of  the  Commissioners 
Court  was  a  contract  in  writing,  see:  Bailway  v.  Gentry,  69  Texas, 
630;  Palo  Pinto  County  v.  Gano,  60  Texas,  250;  Pullium  v.  Run- 
nels County,  79  Texas,  371;  Gano  v.  Palo  Pinto  County,  71  Texas, 
102;  Vincens  v.  Gas  Co.,  16  L.  R.  A.,  485;  People  v.  Supervisors, 
27  Cal.,  655;  Argus  Co.  v.  Mayor  and  Alderman,  etc.,  65  N.  Y.,  495; 
Capdeville  v.  New  Orleans,  110  La.,  930;  Sexton  v.  Cook  County, 
114  111.,  174. 

That  the  contract  being  in  writing  it  was  sufficient  to  allege  valuable 
consideration  in  general  terms,  see:  Sayles*  Statutes,  arts.  4862, 
4863;  Aiken  v.  Posey,  13  Texas  Civ.  App.,  607;  Newton  v.  Newton, 
77  Texas,  508;  Abbott  v.  Stanley,  77  Texas,  309;  Ft.  Worth,  etc., 
Ry.  Co.  V.  Wilson,  3  Texas  Civ.  App.,  586;  Phoenix  Ins.  Co.*  v. 
Hague,  34  S.  W.  Rep.,  655;  Hogue  v.  Williamson,  85  Texas,  554; 
McCammant  v.  Roberts,  25  S.  W.,  734. 

That  the  relinquishment  by  appellant  of  his  right  to  pay  ofiE  the 
note  and  his  agreement  to  continue  the  indebtedness  until  May  11, 
1907,  and  pay  interest  thereon  at  three  percent  per  annum  for  that 
definite  period,  was  sufficient  consideration  for  the  contract  reduc- 
ing the  interest,  see:  Benson  v.  Phillips,  87  Texas,  578;  Kirby  v. 
Hopkins,  14  Texas  Civ.  App.,  182;  Krueger  v.  Klinger,  10  Texas 
Civ.  App.,  579. 

The  court  erred  in  sustaining  the  plaintiff's  demurrers  and  special 
exceptions  to  defendant's  answer.  Section  10,  article  1,  Const,  of 
the  United  States.  (See  Fed.  Statutes,  vol.  8,  865) ;  Louisiana  v. 
Pillsberry,  105  IT.  S.  (Bk.  26  Law.  ed.,  1096) ;  Union  Bank  v.  Ox- 
ford, 90  Fed.  Rep.,  10;  Gelpcke  v.  Dubuque,  1  Wallace,  206;  Muhlker 
V.  N.  Y.  R.  R.  Co.,  197  U.  S.  (Bk.  49  Law.  ed.,  878) ;  Alcott  v. 
Supervisors,  16  Wallace,  678  (Bk.  21  Law.  ed.,  382) ;  Los  Angeles 
V.  Los  Angeles  City  Water  Co.  (Bk.  44  Law.  ed.,  886);  8  Cyc, 
page   933. 

In  support  of  the  fourth  assignment,  cited:  1  Dillon  on  Munic. 
Corp.,  sec.  460;  Pullium  v.  Runnels  County,  79  Texas,  370;  San 
Augustine  County  v.  Madden,  13  Texas  Ct.  Rep.,  219;  Cameron  v. 
State,  95  Texas,  545;  City  of  Victoria  v.  Victoria  County,  94  S. 
W.,   368;   5   Thompson   on   Corp.,  sec.    6005. 

In  support  of  the  fifth  assignment  of  error,  cited:  Cobbs  v.  Cole- 
man, 14  Texas,  595;  Simkins'  Equity,  297;  Harlan  v.  Central  Phos- 
phate Co.    (Tenn.),  62  S.  W.,  619. 
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In  support  of  the  sixth  assignment  of  error,  cited:  Article  762, 
Batts'  Statutes;  General  Laws  of  1870,  p.  42  (6  Gammers  Laws, 
bottom  p.  216) ;  General  Laws  of  1871,  p.  30  (7  Gammel's  Laws, 
bottom  p.  32);  section  24  of  article  12,  Constitution  of  1869;  State 
V.  Jordon,  12  Texas,  208;  Bryan  v.  Crump,  55  Texas,  10;  McGill 
V.  State,  25  Texas  App.,  512;  Chivarria  v.  State,  15  Texas  App.,  336; 
Titus  V.  Latimer,  6  Texas,  433;  Mellinger  v.  City  of  Houston,  68 
Texas,  444;  Lytle  v.  Half!  Bros.,  75  Texas,  128;  Williams  v.  Taylor, 
83  Texas,  671 ;  Quinlin  v.  H.  &  T.  C.  By.  Co.,  89  Texas,  356. 

c7.  L.  Young,  for  appellee. 

KEY,  Associate  Justice. — The  nature  and  result  of  this  suit 
is  stated  as  follows  in  appellant's  brief:  ''This  suit  was  brought 
by  Delta  County  against  W.  A.  Blackburn,  J.  E.  Tucker  and  D.  C. 
Laird  to  recover  from  them  $8000  and  interest  thereon  alleged  to 
be  due  as  interest  upon  a  note  for  $25,000,  executed  by  appellant 
Blackburn  to  Delta  County  on  May  11,  1887,  and  due  twenty  years 
after  date,  for  the  purchase  money  of  four  leagues  of  land  situated 
in  Castro  County,  Texas,  donated  by  the  State  of  Texas  to  Delta 
County  for  public  school  and  educational  purposes,  which  said  land 
was  conveyed  to  appellant  by  Delta  County  on  the  11th  day  of  May, 
1887,  and  a  vendor's  lien  retained  in  the  deed  of  conveyance  and 
expressed  in  the  note  sued  on,  to  secure  the  payment  of  the  note. 

"It  was  alleged  that  on  October  1,  1900,  appellant  Blackburn  con- 
veyed said  land  to  the  defendant,  J.  E.  Tucker,  and  that  thereafter 
defendant  Tucker  conveyed  a  one-fourth  interest  therein  to  the  de- 
fendant Laird  and,  as  a  part  of  the  consideration.  Tucker  and  Laird 
assumed  the  payment  of  the  said  note  for  $25,000  in  proportion  to 
their  ownership  in  said  land. 

"It  was  alleged  by  plaintiflE  that  the  said  note  for  $25,000  bore 
interest  at  the  rate  of  seven  percent  per  annum,  making  $1750  per 
year  interest,  which  was  payable  annually  in  advance,  and  while  the 
note  did  not  become  due  and  payable  until  twenty  years  after  its 
date,  yet  by  its  terms  and  by  the  terms  of  the  deed  appellant  had 
the  right  to  pay  off  the  whole  or  any  part  thereof  after  the  expira- 
tion of  twelve  years  from  its  date.  That  he  paid  the  $1750  interest 
as  it  fell  due  annually  until  the  expiration  of  twelve  years;  that  after 
the  expiration  of  twelve  years  (May  11,  1899),  he  and  the  other 
defendants  had  only  paid  $750  per  annum  as  interest  upon 
said  note,  and  that  on  May  11,  1906,  there  was  due  as  interest 
upon  said  note  the  sum  of  $8000  and  interest  thereon  at  the 
rate  of  six  percent  per  annum  from  the  time  the  several  in- 
stallments making  up  said  sum  became  due  and  payable,  and  the 
appellee.  Delta  County,  prayed  for  judgment  against  appellant,  as 
maker,  and  against  Tucker  and  Laird  upon  their  written  assumption 
of  payment  of  said  note,  for  the  said  $8000  and  interest  thereon, 
and  for  the  foreclosure  of  the  vendor's  lien  upon  the  four  leagues 
of  land  for  the  purchase  money  of  which  said  note  was  executed. 

"Appellant  Blackburn  answered  by  a  general  demurrer  and  general 
denial,  and  pleaded  special  defenses  to  the  plaintiff's  cause  of  action 
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in  bar  of  recovery.  The  court  sustained  plaintiff's  special  demurrers 
to  and  struck  out  all  special  defenses  pleaded  by  appellant,  which 
rulings  are  assigned  as  error,  and  the  facts  relating  thereto  re- 
spectively will  be  presented  under  the  proper  assignments  of  error. 
**The  case  was  tried  before  the  court  without  a  jury  on  December  8, 

1906,  and  judgment  rendered  in  favor  of  the  plaintiff  against  ap- 
pellant as  maker  of  the  note  sued  on  for  $9,999.62,  and  against 
him  and  the  defendants  Tucker,  and  Laird  for  foreclosure  of  the 
vendor's  lien  upon  said  four  leagues  of  land."  The  defendant  Black- 
bum  has  appealed. 

The  first  assignment  of  error  reads  as  follows:  "The  court  erred 
in  sustaining  plaintiff's  demurrers  and  special  exceptions  to  the 
third  paragraph  of  this  defendant's  answer,  and  in  striking  out 
said  paragraph  of  said  answer,  and  in  holding  that  the  facts  therein 
alleged  did  not  constitute  a  defense  to  plaintiff's  cause  of  action, 
because  the  facts  alleged  in  said  paragraph  of  said  answer  consti- 
tuted a  valid,  legal  and  binding  contract  made  and  entered  into  by 
and  between  the  plaintiff  and  this  defendant  for  the  extension  of 
the  maturity  of  the  note  sued  on  from  May  11,  1899,  to  May  11, 

1907,  and  for  the  reduction  of  interest  on  said  note  from  May  11, 
1899,  to  three  percentum  per  annum,  and  it  being  further  alleged 
therein  that  all  interest  accruing  upon  said  note  after  May  11,  1899, 
at  the  rate  of  three  percentum  per  annum  had  been  paid  before 
the  institution  of  this  suit,  and  that  no  part  of  the  money  sued  for 
was  due  and  owing  to  the  plaintiff;  this  answer  presented  a  defense 
to  plaintiff's  suit,  and  the  same  should  not  have  been  stricken  out 
by  the  court."  That  assignment  is  answered  and  disposed  of  by 
the  decision  of  the  Supreme  Court  in  this  case  on  the  former  appeal, 
it  being  there  held  that  the  Commissioners  Court  of  Delta  County 
had  no  power  to  make  such  a  contract  as  is  set  up  in  the  third 
paragraph  of  appellant's  answer.  (Delta  County  v.  Blackburn,  100 
Texas,  51.) 

In  an  elaborate  plea  the  appellant  averred  that  in  the  case  of 
Waggoner  v.  Wise  County,  17  Texas  Civ.  App.,  226,  it  was  decided 
by  the  Court  of  Civil  Appeals  for  the  secoilfl  district  that  the  Com- 
missioners Court  of  a  county  had  the  power  to  make  such  a  contract 
as  is  relied  on  by  the  defendant  in  this  case,  and  that  the  Supreme 
Court  of  the  State  approved  that  decision  and  refused  to  grant  a 
writ  of  error ;  that  the  decision  referred  to  was  made  before  the  con- 
tract here  relied  on  was  entered  into  between  appellant  Blackburn 
and  the  Commissioners  Court  of  Delta  County;  that  in  making  such 
contract  they  relied  upon  that  decision  as  correctly  announcing  the 
law,  and  therefore  that  decision  and  its  construction  of  the  Consti- 
tution became  a  part  of  the  contract  between  them  and  Delta  County, 
and  that  to  apply  a  different  construction  in  this  case  would  be  such 
change  in  the  law  as  would  impair  the  obligation  of  the  contract 
pleaded  and  contravene  section  16,  article  1,  of  the  Constitution  of 
this  State.  The  second  and  third  assignments  complain  because  ex- 
ceptions were  sustained  to  that  plea.  Like  the  other  question,  ap- 
pellant's contention  in  this  regard  is  disposed  of  by  the  opinion 
of  the  Supreme  Court  on  the  former  appeal,  where  it  was  held,  in 
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effect,  that  Waggoner  v.  Wise  County  does  not  support  the  proposi- 
tion asserted  by  appellant. 

The  fourth  assignment  is  addressed  to  the  action  of  the  court  in 
sustaining  exceptions  to  the  third  subdivision  of  paragraph  four  of 
the  defendant's  answer  pleading  an  estoppel  against  the  plaintiff. 
That  assignment  summarizes  the  facts  pleaded  as  an  estoppel,  and 
reads  as  follows: 

"The  court  erred  in  sustaining  *  plaintiff's  demurrers  and  excep- 
tions to  the  third  subdivision  of  paragraph  four  of  this  defendant's 
answer,  and  in  holding  that  the  facts  therein  pleaded  did  not  con- 
stitute a  defense  to  plaintiff's  cause  of  action,  and  in  striking  out 
said  part  of  said  answer,  because  it  appeared  therefrom  that  this 
defendant  was  able  and  intended  to  pay  off  said  note  and  stop  the 
interest,  without  borrowing  money,  if  he  could  not  get  a  cancellation 
of  the  contract  or  a  reduction  of  the  rate  of  interest,  and  that  he 
could,  if  it  had  been  necessary,  have  borrowed  the  $25,000  and  paid 
off  said  note  at  a  much  lower  rate  of  interest,  at,  to  wit,  three 
percent  per  annum,  and  thereby  saved  a  large  sum  of  interest  annu- 
ally; and  that  by  reason  of  the  contract  reducing  the  interest  he 
was  induced  to  forego  his  right  to  pay  off  the  note  and  stop  the 
high  rate  of  seven  percent  interest,  and  that  he  had  in  good  faith 
carried  out  his  part  of  the  contract  and  paid  all  interest  falling 
due  under  the  same;  and  the  plaintiff  having  accepted  the  pay- 
ment in  full  of  all  interest  and  thus  induced  the  defendant  to  be- 
lieve that  it  was  satisfied  with  the  contract,  was  now  estopped  to 
assert  the  invalidity  of  the  contract  and  the  same  was  binding  on 
the  plaintiff.'* 

There  is  not  much  difference  between  the  facts  set  up  in  the  plea 
of  estoppel  and  those  passed  upon  by  the  Supreme  Court,  though 
there  was  no  formal  plea  of  estoppel  in  the  case  at  that  time.  But, 
conceding  the  plea  presents  a  different  case,  we  are  of  the  opinion 
that  the  trial  court  ruled  correctly  when  he  held  that  it  presented  no 
defense.  It  is  difficult  to  see  how  Delta  County  could  be  estopped 
in  this  matter.  It  was  held  by  the  Supreme  Court  on  the  former 
appeal  that  the  county  was  prohibited  by  a  provision  of  our  State 
Constitution  from  releasing  appellant  from  any  portion  of  his  obli- 
gation to  pay  for  the  Delta  County  school  land  according  to  the 
terms  of  the  original  contract.  Now,  appellant  contends  that,  al- 
though such  contract  was  unlawful  and  void,  still,  as  the  promise 
of  the  Commissioners  Court  of  Delta  County  contained  in  said  con- 
tract caused  him  to  pursue  a  course  which  otherwise  he  would  not 
have  pursued,  therefore  Delta  County  should  be  estopped  from  as- 
serting the  invalidity  of  the  contract.  It  is  not  claimed  that  ap- 
pellant was  deceived  or  misled  by  anything  said,  done  or  omitted 
by  the  county  or  anyone  representing  it,  other  than  by  the  illegal 
promise  to  reduce  the  rate  of  interest,  and  thereafter  accepting  such 
reduced  rate  of  interest  and  abiding  by  the  terms  of  the  unlawful 
contract.  Unlike  natural  persons,  corporations,  whether  private  or 
municipal,  possess  only  such  powers  as  are  conferred  upon  them 
by  law;  and  it  would  seem  a  strange  doctrine  to  hold  that  when 
they  make  contracts  in  excess  of  their  powers,  compliance  by  them 
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with  such  contracts  will^  by  estoppel  and  relation  back^  supply  the 
power  that  was  wanting  in  the  first  instance,  even  though  such  lack 
of  power  results  from  a  mandatory  provision  of  the  Constitution 
declaring  that  such  power  shall  not  exist.  It  is  not  believed  that 
the  doctrine  of  estoppel  should  be  carried  to  such  an  extent. 

Furthermore,  the  plea  of  estoppel  is  insufficient  because  it  fails 
to  show  that  compliance  with  the  original  contract  to  pay  seven 
'percent  interest  would  be  unjust  and  inequitable  to  appellant.  It 
is  well  settled  that  in  order  to  render  available  a  plea  of  equitable 
estoppel  the  person  invoking  such  estoppel  must  allege  and  prove 
that  unless  such  estoppel  is  allowed  injustice  will  result  to  him. 

It  is  admitted  in  the  assignment  under  consideration  that  it 
appears  from  the  plea  of  estoppel  that  at  the  time  referred  to  and 
without  borrowing,  appellant  had  the  money,  amounting  to  $25,000, 
with  which  to  pay  oB.  his  indebtedness  to  Delta  County.  Now,  the 
plea  alleges  that  on  account  of  the  new  contract  reducing  the  in- 
terest from  seven  to  three  percent,  appellant  was  prevented  from 
paying  the  entire  debt  and  stopping  all  the  interest.  It  is  further 
alleged  that  if  that  course  had  been  pursued  the  county  could  have 
invested  the  $25,000  so  paid  it  in  certain  securities  only,  from  which 
investments  it  would  not  have  realized  more  than  three  percent 
per  annum.  This  presents  but  one  side  of  the  matter  and  only  half 
the  facts  necessary  to  determine  whether  or  not  any  equities  exist  in 
behalf  of  appellant.  As  the  debt  was  not  then  paid .  appellant  re- 
tained his  $25,000,  and  if  it  yielded  him  as  much  as  seven  percent 
interest  per  annum  for  eight  years,  then  no  injury  will  result  to 
him  by  requiring  him  to  pay  that  rate  of  interest  for  that  time, 
and  no  equity  exists  in  his  favor.  The  plea  of  estoppel  having 
indicated  that,  as  a  result  of  the  facts  pleaded  as  an  estoppel,  ap- 
pellant retained  and  had  the  use  of  $25,000  for  a  period  of  eight 
years,  which  otherwise  he  would  not  have  had,  he  should  have  ren- 
dered an  accounting  as  to  that  $25,000,  and  not  having  done  so, 
it  is  not  made  to  appear  that  full  compliance  with  the  original 
contract  will  result  in  any  injustice  to  him.  As  before  said,  if 
it  yielded  him  as  much  as  seven  percent  per  annum,  then  no  injury 
will  result  to  him;  and  it  may  be  that,  by  judicious  investments, 
it  yielded  him  that  much  or  more. 

By  the  fifth  assignment  complaint  is  made  because  the  court 
sustained  exceptions  to  that  part  of  the  defendant's  answer  in  which 
he  pleaded  that  the  contract  reducing  the  rate  of  interest  was  the 
result  of  a  mutual  mistake,  and  requested  the  court  to  hear  evidence 
and  adjust  the  equities  between  the  parties.  The  mistake  pleaded 
was  one  of  law,  and  while,  in  some  cases,  relief  may  be  afforded 
against  such  mistakes,  we  are  not  disposed  to  regard  this  as  such 
a  case.  However  that  may  be,  the  plea  in  question  is  insufficient, 
because,  like  the  plea  of  estoppel,  it  omits  to  state  how  much  revenue 
or  income  appellant  derived  from  the  $25,000  which  he  retained 
and  did  not  pay  to  the  county  until  eight  years-  after  the  contract 
reducing  the  interest  was  made;  and  therefore  it  fails  to  show 
that  injury  will  result  to  him  by  disregarding  the  contract  referred 
to  and  compelling  him  to  pay  seven  percent  interest,  as  stipulated 
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in  the  original  contract.  In  other  words,  the  plea  fails  to  show 
any  equities  to  be  adjusted. 

By  the  sixth  assignment  of  error  it  is  contended  that  Delta 
County  has  no  legal  existence  and  is  not  entitled  to  maintain  this 
suit  because  of  the  fact  that  it  does  not  contain  an  area  of  900 
square  miles,  as  required  by  the  Constitution  in  existence  at  the 
time  that  county  was  created.  This  question  was  not  raised  in 
the  court  below;  but  if  it  had  been  we  are  of  opinion  that  it 
presents  no  defense  in  this  case.  Delta  County  was  created  by  the 
Legislature  in  1870,  and  it  has  long  been  organized  and  recognized 
by  the  State  as  one  of  its  legal  subdivisions.  Hence,  we  hold  that 
no  one  except  the  State  can  now  raise  that  question;  and,  in  view 
of  sec.  1,  art.  11,  of  the  present  Constitution,  which  recognizes  all 
then  existing  counties  as  legal  subdivisions  of  the  State,  it  would 
seem  that  the  State  itself  is  now  cut  off  from  questioning  the 
legality  of  the  Act  of  the  Legislature  creating  Delta   County. 

Under  the  remaining  assignments  it  is  contended  that  the  judg- 
ment is  excessive,  and  that  it  should  at  least  be  reformed  and  the 
costs  of  the  appeal  taxed  against  appellee.  This  question  was  not 
raised  in  the  court  below,  and  according  to  appellant's  theory  and 
the  statement  set  out  in  his  brief,  the  excess  is  only  $3.27,  which, 
in  view  of  the  amount  in  controversy  and  the  amount  conceded  to 
be  correct,  we  regarded  as  within  the  rule  J^  minimis  non  curat  lex. 
Besides,  we  are  not  prepared  to  hold  that  the  judgment  is  excessive. 
According  to  authorities  cited  by  appellee  upon  the  subject  of  ap- 
plication of  partial  payments  it  does  not  seem  to  be  excessive. 

No  reversible  error  has  been  shown  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


City  of  San  Antonio  v.  E.  M.  Rowley. 

Decided  January  8,  1908. 

1. — Street — ^limitatioiu 

In  a  suit  of  trespass  to  try  title  against  a  city  for  a  strip  of  land  occupied 
and  used  by  it  as  a  street,  evidence  considered,  and  held  to  present  questions 
of  fact  as  to  plaintiff's  title  thereto  under  the  ten  years  statute  of  limitation, 
and  hence  error  for  the  court  to  instruct  a  verdict  for  plaintiff.  Neither  should 
the  court  have  instructed  a  verdict  for  defendant. 

2. — ^TrespasB  to  Try  Title — Prior  Possession — ^Dedication. 

It  is  only  as  against  a  naked  trespasser  that  prior  possession  alone  will 
warrant  a  recovery  by  a  plaintiff  in  trespass  to  try  title.  Where  the  evidence 
shows  a  dedication  to  a  city,  the  occupancy  by  the  city  of  the  dedicated  land 
is  not  that  of  a  naked  trespasser,  and  the  plaintiff  must,  therefore,  show  title 
in  order  to  recover. 

8. — Dedication — ^Estoppel — ^Evidence. 

Where,  in  a  suit  against  a  city  the  plaintiff  claims  the  land  in  controversy 
by  limitation,  deeds  made  by  a  dedicator  to  other  parties  for  other  lots,  describ- 
ing the  same  by  reference  to  the  town  map,  while  ci^mpetent  evidence  of  estoppel 
against  the  dedicator,  are  irrelevant  and  inadmissible  against  the  plaintiff,  there 
being  no  privity  between  the  two. 
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4. — ^Trespass  to  Try  Title — ^Pleading:  Title  by  Limitation. 

The  general  rule  that  where  the  plaintiff  in  trespass  to  try  title  specially 
pleads  his  title  he  must  prove  the  title  plead  in.  order  to  recover,  has  no  appli- 
cation where  the  plaintiff  pleads  a  title  by  limitation. 

Appeal  from  the  45th  District  Court,  Bexar  County.  Tried  below 
before  Hon.  J,  L.  Camp. 

Joseph  Ryan,  for  appellant. — It  having  been  shown  that  the  street 
in  question  was  delineated  on  the  city^s  oflBcial  and  other  maps  for 
more  than  thirty  years,  that  plaintiff's  vendors  recognized  the  ex- 
istence thereof  by  deed  and  in  rendering  for  taxation,  and  that  he 
himself  held  other  property  under  deeds  calling  for  and  recogniz- 
ing the  same,  it  was  competent  for  the  city  to  prove  that  adjoining 
owners  acted  thereon  and  deeded  and  platted  their  property  with 
reference  thereto,  thus  showing  a  general  neighborhood  recognition 
and  acceptance  of  said  street,  and  establishing  the  circumstances 
necessary  to  prove  same,  as  well  as  a  dedication  by  the  owners  of 
the  property  in  controTersy.  Albert  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  2 
Texas  Civ.  App.,  666;  Cox  v.  State,  41  Texas,  4;  1  Greenl.  Ev., 
sees.    128,    140. 

The  court  erred  in  not  admitting  in  evidence  petition  of  citizens 
asking  for  removal  of  fence  at  the  corner  of  Brooklyn  Avenue  and 
Dallas  Street  and  action  of  the  city  council  thereon.  Same  au- 
thorities. 

The  court  erred  in  instructing  a  verdict  because  there  was  evi- 
dence tending  to  show  a  dedication  and  a  recognition  by  the  owners 
of  Brooklyn  Avenue  (Aldridge  v.  Pardee,  60  S.  W.  Rep.,  789),  and 
was  not  such  that  ordinary  minds  can  not  differ  as  to  conclusions 
to  be  drawn  from  it.  Wallace  v.  Southern  Cotton  Oil  Co.,  91  Texas, 
21 ;  Scripture  v.  Scottish  Am.  Mortg.  Co.,  20  Texas  Civ.  App.,  156 ; 
McCartney  v.  McCartney,  53  S.  W.  Rep.,  390;  Childress  v.  Smith, 
90  Texas,  616;  Potter  v.  Wheat,  53  Texas,  406. 

Webb  &  Ooeth,  for  appellee. — ^When  the  undisputed  evidence  shows 
beyond  a  doubt  that  the  plaintiff,  and  those  under  whom  he  claims 
and  deraigns  title,  were  in  continuous,  adverse  and  peaceable  pos- 
session of  the  premises  in  controversy  for  more  than  ten  years, 
claiming,  using  and  enjoying  the  same,  and  when  in  actual  posses- 
sion the  plaintiff  was  wrongfully  dispossessed  by  the  defendant,  it 
is  the  duty  of  the  court  to  peremptorily  instruct  the  jury  to  return 
a  verdict  in  favor  of  the  plaintiff  for  the  land  in  qontroversy.  Mager- 
stadt  V.  Lambert,  39  Texas  Civ.  App.,  472;  Grinnan  v.  Dean,  62 
Texas,  220. 

When  it  appears  from  the  undisputed  evidence  that  the  plaintiff 
and  those  under  whom  he  claims  were  in  prior  possession  of  the 
property  in  controversy  and  that  the  defendant  is  a  naked  tres- 
passer, it  becomes  the  duty  of  the  court  to  direct  a  verdict  in  favor 
of  the  plaintiff.  Watkins  v.  Smith,  91  Texas,  592;  House  v.  Reavis, 
89  Texas,  633;  Magerstadt  v.  Lambert,  39  Texas  Civ.  App.,  472. 
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When  property  is  claimed  by  the  city  as  a  public  street  and  title 
is  sought  to  be  shown  by  dedication,  the  evidence  should  clearly 
show  an  intention  on  the  part  of  the  owner  to  make  such  dedication, 
and  there  must  be  some  evidence  on  the  part  of  the  city  of  an 
acceptance  thereof.  Gilder  v.  City  of  Brenham,  67  Texas,  345; 
Bellar  v.  City  of  Beaumont,  55  S.  W.  Sep.,  410-411. 

NEILL,  Associate  Justice. — ^This  suit  was  brought  by  appellee 
against  appellant,  in  the  form  of  an  action  of  trespass  to  try  title, 
to  recover  a  piece  of  land  known  as  the  James  H.  French  home- 
stead, situated  in  the  city  of  San  Antonio  and  alleged  to  be  in  the 
northeast  corner  of  lot  No.  5  in  city  block  No.  822,  and  bounded 
on  the  east  by  Dallas  Street;  on  the  south  by  property  of  John 
Pirtle;  on  the  west  by  property  of  Mary  Tunstall,  and  on  the  north 
by  city  block  No.  837.  In  his  petition,  the  plaintiff  grounds  his  right 
of  recovery  on  the  five  and  ten  years  statutes  of  limitation. 

The  defendant  by  its  answer  disclaimed  title  to  all  the  property 
except  such  as  is  a  part  of  one  of  its  public  streets,  known  as 
Brooklyn  Avenue,  as  to  which  part  it  pleaded  not  guilty.  The 
answer  also  alleges  that  plaintiff  and  those  under  whom  he  claims 
have  recognized  and  admitted  that  Brooklyn  Avenue,  between  Cam- 
den and  Dallas  Streets,  is  a  public  street,  that  for  more  than  thirty 
years  past  defendant  has  claimed  the  same  as  a  public  street,  de- 
lineated the  same  upon  the  maps  of  the  city,  and  that  plaintiff 
and  those  under  whom  he  claims  have  recognized  it  as  a  public 
street  as  claimed  by  defendant.  That  if  the  same  was  ever  enclosed, 
or  in  possession  of  plaintiff  and  his  vendors,  as  alleged  by  plaintiff, 
such  possession  was  not  adverse,  but  subject  to  the  right  of  defendant 
to  remove  at  any  time  the  fence  or  any  other  obstruction  thereon, 
the  land  in  the  street  being  held  by  plaintiff  and  his  vendors  in 
subordination  to  such  right  of  the  defendant. 

After  hearing  the  evidence,  the  court  peremptorily  instructed 
the  jury  to  return  a  verdict  for  plaintiff,  and  judgment  was  ren- 
dered on  the  verdict  found  in  obedience  thereto  in  favor  of  the 
plaintiff. 

Opinion. — The  first  assignment  of  error  complains  that  the  court 
erred  in  not  granting  defendant's  request,  after  plaintiff  had  offered 
his  evidence  and  rested  his  case,  to  peremptorily  instruct  a  verdict 
in  its  favor;  and  the  fourth,  of  the  peremptory  instruction  of  a 
verdict  for  the  plaintiff.  As  these  two  assignments  will  require 
us  to  review  the  evidence,  they  will  be  considered  together.  If  it 
should  be  determined  that  the  first  is  well  taken,  the  logical  sequence 
will  be  that  the  fourth  is  also,  though  it  will  not  follow  from  a 
failure  to  sustain  either  that  the  other  should  be  upheld. 

It  will  be  seen  from  our  statement  of  the  case  that  plaintiff  bases 
his  right  to  recover  on  the  i\\e  and  ten  years  statutes  of  limitation. 
No  evidence  was  introduced  which  would  tend  to  show  title  under 
the  five  years  statute;  but  it  was  directed  solely  to  the  ten  years 
statute.  The  questions  then  to  be  decided  are:  1.  Was  there 
such  a  failure  of  plaintiff's  evidence  to  show  title  in  himself  under 
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this  statute,  as  would  authorize  the  court  to  grant  defendant's  re- 
quest to  peremptorily  .instruct  a  verdict  in  its  favor?  2.  If  the 
state  of  the  evidence  was  not  such  as  to  require  a  peremptory  in- 
struction for  the  plaintiff,  was  it  such  as  to  authorize  the  peremptory 
instruction  in  favor  of  the  defendant? 

After  considering  the  evidence,  we  have  concluded  that  under  the 
law  applicable  to  it,  both  of  these  questions  should  receive  a  nega- 
tive answer  for  these  reasons:  When  this  suit  was  brought  the 
city  was  in  actual  occupancy  of  the  property  in  controversy,  as  a 
street;  the  evidence  tends  to  show  that  it  had  been  dedicated  and 
delineated  on  the  maps  of  the  city  as  part  of  one  of  its  public  streets 
prior  to  the  time  Crider  enclosed  it  by  his  fence.  In  view  of  this, 
it  was  incumbent  upon  the  plaintiff  to  show  that  either  there  had 
never  been  a  dedication  of  the  property  as  a  street,  or,  if  there  had 
been  such  a  dedication,  that  the  city  had  lost  its  rights  thereunder 
and  he  had  acquired  title  thereto  by  operation  of  the  ten  years 
statute  of  limitation.  There  was  no  effort  on  his  part  to  rebut  the 
evidence  of  prior  dedication,  and  the  evidence  was  not  such  as  would 
enable  a  court  to  say  as  a  matter  of  law  that  the  city  had  lost  its 
title  and  the  plaintiff  had  acquired  it  through  the  statute  of  limi- 
tation. Though  the  city's  title  may  have  been  extinguished  by 
operation  of  such  statute,  unless  the  plaintiff  acquired  the  title  which 
destroyed  that  of  the  city,  he  can  not  recover;  for  if  he  did  not,  he 
being  the  plaintiff,  even  that  title,  though  acquired  by  limitation, 
would  be  outstanding  and  sufficient  to  defeat  him  in  this  action. 
Title  against  the  city  could  not  be  acquired  by  limitation  after  July  4, 
1887.  Catrom  v.  San  Antonio,  77  Texas,  347.  If  it  was  acquired 
it  must  have  been  prior  to  that  date  either  by  M.  Crider,  James  H. 
French  or  the  Grahams  or  by  the  continuous,  consecutive  possession 
of  two  or  more  of  them  for  the  requisite  statutory  period.  The 
evidence  does  not  show  the  length  of  time  any  one  of  these  parties 
was  in  possession;  nor  is  it  such  as  to  show  as  a  matter  of  law 
that  their  possession  was,  or  was  not,  successively  connected  and 
continuous  for  ten  years;  or  that  the  plaintiff  has,  or  has  not,  such 
title  or  claim,  if  any,  as  may  have  been  acquired  by  one  or  more 
of  them.  These  were  matters  which,  under  the  evidence,  should 
have  been  left  for  the  jury  to  determine. 

If  the  street  was  dedicated,  it  is  a  matter  of  no  moment  whether 
such  part  of  it  as  is  the  subject  of  this  litigation  was  used  by  the 
public  or  not;  for  the  principle  is  well  settled  ^Hhat  where  an 
owner  of  land  lays  out  and  establishes  an  addition  to  a  city,  and 
makes,  exhibits  and  files  in  the  county  clerk^s  office  a  plot  of  said 
land,  including  in  the  plot  streets  and  alleys,  and  sells  lots  with 
reference  to  the  plot,  the  purchasers  of  the  lots  acquire,  as  appur- 
tenant to  their  lots,  every  easement,  privilege  and  advantage  which 
the  plot  represents  as  belonging  to  them,  as  part  of  the  town,  and 
title  vests  in  the  city  in  order  that  it  may  keep  said  streets  in 
such  condition  as  the  traveling  public  may  with  safety  pass  over 
and  along  said  streets.''  City  of  Tyler  v.  Boyette,  96  S.  W.  Rep., 
935.  If  the  city  had  such  title,  unless  it  was  lost  by  limitation, 
which  it  was  incumbent  upon  plaintiff  to  show,  it  could  not  be  re- 
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garded  a  trespasser  in  taking  possession  of  the  property  and  in 
opening  the  street  through  it.  Therefore,  tlie  principle,  that  actual 
possession  of  land  is  sufficient  to  warrant  the  plaintiff  who  has  shown 
such  possession  to  recover  against  a  naked  trespasser,  would,  in 
that  event,  have  no  application.  Besides,  the  principle  can  not  be 
invoked  by  plaintiff  in  this  case,  for  he  specifically  pleaded  that  his 
title  was  under  the  ten  years  statute  of  limitation,  and  the  rule  is 
that  if  a  plaintiff  pleads  his  title,  he  must  prove  the  specific  title 
alleged  in  order  to  recover. 

We  do  not  think  the  court  erred  in  excluding  the  deeds  and 
plot  made  by  John  Ireland  to  John  Lieck  to  a  lot  in  the  same  part 
of  the  city  where  the  land  in  controversy  is  situated,  and  the  re- 
lease of  D.  Sullivan  &  Co.  to  Lieck  of  a  deed  of  trust  on  the  lot, 
offered  in  evidence  by  the  defendant.  Such  documents  do'  not  tend 
to  illustrate  or  make  clear  any  issue  in  the  case,  nor  can  they 
affect  the  rights  of  either  party.  Where  the  question  to  be  deter- 
mined is  whether  a  dedication  of  property  to  a  city  as  a  street 
was  revoked  before  its  acceptance,  evidence  that  land  has  been  sold 
by  the  dedicator  and  described  by  him  in  the  deed  by  the  plot 
upon  which  the  blocks,  lots  and  streets  were  delineated,  as  in  the 
cases  of  Albert  v.  Gulf,  C.  &  S.  P.  Ry.,  2  Texas  Civ.  App.,  666; 
City  of  Houston  v.  Finnegan,  85  S.  W.  Bep.,  471,  is  admissible 
against  him  to  show  that  he  is  estopped  from  revoking  such  dedi- 
cation. But  we  can  conceive  of  no  principle  which  would  make 
the  instruments  offered  in  evidence  by  the  defendant  admissible 
against  the  plaintiff. 

We  are  not  able  to  see  the  relevancy  of  the  petition  of  citizens  to 
the  city  council  asking  for  the  removal  of  the  fence  at  the  comer  of 
Brooklyn  Avenue  and  Dallas  Street,  which  was  on  the  land  in 
controversy,  introduced  in  evidence  over  the  objections  of  the  de- 
fendant. We  think  the  court  erred  in  its  admission;  but  the  error 
is  such  as  would  not  require  a  reversal  of  the  judgment  had  the 
evidence  been  such  as  to  authorize  the  peremptory  instruction  given 
the  jury  to  find  for  plaintiff.  Because  the  court  erred  in  giving 
such  instruction  the  judgment  is  reversed  and  the  cause  remanded. 

ON    MOTION    FOR    REHEARINQ. 

There  are  two  of  these  motions,  one  filed  by  appellee,  insisting 
that  we  erred  in  not  affirming  the  judgment;  the  other  by  appellant 
insisting  that,  after  reversing  the  judgment  of  the  District  Court, 
we  should  have  rendered  judgment  in  its  favor. 

In  our  original  opinion  we  stated,  as  applicable  to  this  case,  the 
general  rule  that  where  the  plaintiff  in  an  action  of  this  character 
specifically  pleads  his  title  he  must  prove  the  title  alleged,  in  order 
to  recover.  In  doing  so  we  did  not  have  in  mind  the  exception  to 
the  rule  which  obtains  in  cases  like  this  where  the  title  specifically 
pleaded  is  hy  limitation.  Mayers  v.  Paxton,  78  Texas,  199;  Mc- 
Adams  v.  Hooks,  104  S.  W.  Rep.,  432.  This  inadvertency,  how- 
ever, did  not  affect  our  action  in  reversing  the  judgment,  as  is 
apparent  from  the  original  opinion.     It  rests  upon  the  principle  that 
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as  the  evidence  tended  to  show  a  dedication  of  the  property  to  the 
city  as  a  street  prior  to  its  occupancy  by  anyone  under  whom  ap- 
pellee claims,  and  as  the  evidence  was  not  sufficient  to  show  as  a 
matter  of  law  continuous,  adverse  possession  of  tiiose  under  whom 
he  claims  for  the  statutory  period,  the  defendant  in  taking  posses- 
sion could  not  be  viewed  in  the  light  of  a  trespasser,  so  as  to 
authorize  a  recovery  by  plaintiflE  upon  mere  proof  of  prior  possession 
of  his  vendors. 

After  reviewing  the  testimony,  we  think  the  state  of  the  evidence 
was  such  as  required  the  submission  of  the  case  to  the  jury,  and 
not  such  as  to  authorize  a  peremptory  instruction  in  favor  of  either 
party.     We,  therefore,  overrule  both  motions. 

Reversed  and  remanded. 


Oalvbston,   Habrisburg   ft    San   Antonio   Railway   Company   v. 

Mrs.  C.  F.  Mitchell  et  al. 

Decided  January  8,  1908. 

1.— Death — ^Fireman — ^Xovement  of  Engine — Signal. 

While  a  locomotive  fireman  was  upon  the  running  board  of  the  engine  for 
the  purpose  of  blowins  out  the  boiler  in  obedience  to  the  orders  of  the  engineer, 
the  engine  was  started  for  the  purpose  of  making  a  coupling;  the  bell  was  not 
rung  and  no  other  signal  or  notice  was  given  to  the  fireman  of  the  intention  to 
make  the  coupling  just  at  that  moment;  the  jar  of  making  the  coupling  caused 
the  fireman  to  fall  and  receive  injuries  from  which  he  died.  Held,  the  issue 
of  negligence  on  the  part  of  the  defendant  in  starting  the  engine  and  making 
the  coupling  without  giving  some  signal  or  notice  to  the  fireman,  was  an  issue 
for  the  jury  under  all  the  circumstances  in  evidence,  and  this,  although  the 
fireman  knew  that  the  engine  had  gone  to  that  place  for  the  purpose  of  making 
the  coupling. 

2. — ^Bailroads — ^KoTing  Trains — Signals. 

In  a  suit  for  damages  for  the  death  of  a  railroad  fireman  caused  by  starting 
the  engine  and  making  a  coupling  while  the  fireman  occupied  an  insecure  posi- 
tion, without  ringing  the  bell  or  giving  other  notice  of  the  intention  to  make 
the  coupling  just  at  that  time,  charge  submitting  the  issues  considered,  and  held 
not  subject  to  the  several  objections  urged  against  it. 

S. — ^Death — ^Negligence— Evidence. 

In  a  suit  for  damages  for  the  death  of  a  fireman  caused  to  fall  from  a  loco- 
motive by  the  jolt  in  making  a  coupling,  evidence  considered,  and  held  sufficient 
to  support  the  finding  of  the  jury  that  the  defendant  was  guilty  of  negligence. 

4. — ^Railroadf — ^Xovement  of  Engines — ^Expert  Testimony. 

Whether  or  not  a  locomotive  under  given  conditions  would  start  of  its  own 
motion  or  would  require  steam  to  start  it,  is  a  matter  about  which  persons  not 
experienced  in  the  operation  of  engines  cannot  be  presumed  to  have  knowledge, 
and  therefore  expert  testimony  should  be  admitted. 

5. — ^Evidence— Res  Ckstae. 

A  statement  made  by  the  deceased  fifteen  or  twenty  seconds  after  the  acci- 
dent as  to  the  cause  and  manner  of  his  injury,  was  res  gestae. 

6. — Beath — Damages  not  Excessive. 

In  a  suit  by  the  widow  and  two  minor  children  for  the  death  of  the  husband 
and  father,  evidence  considered,  and  held  that  a  verdict  in  favor  of  the  widow  for 
$10,000,  and  in  favor  of  the  two  minor  children  for  $7,500  each,  was  not  exces- 
sive.   Justice  Neill  dissenting. 
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Appeal  from  the  57th  District  Court,  Bexar  County.  Tried  below 
before  Hon.  A.  W.  Seeligson. 

Newton.  &  Ward,  Teagarden  &  Teagarden  and  Baker,  Botts,  Par- 
leer  &  Garwood^  for  appellant. — The  undisputed  facts  in  this  case 
show  that  Mitchell  knew,  and  was  bound  to  have  known,  when  the 
engine  stopped,  what  the  purpose  of  the  stop  was,  and  that  the 
engine  would,  in  a  moment,  move  forward  to  make  the  coupling. 
It  was,  therefore,  unnecessary  to  give  him  warning  of  what  was 
about  to  happen,  and  it  was  error  to  refuse  to  take  this  issue  from 
the  jury,  as  the  giving  of  this  charge  would  have  done.  It  is  error 
for  the  court,  in  the  charge,  to  treat  as  doubtful  that  which  is 
clearly  established.  Denham  v.  Trinity  County  Lumber  Co.,  73 
Texas,  84;  Texas  &  N.  0.  Ey.  v.  Crowder,  63  Texas,  502;  Texas 
&  Pac.  Ey.  V.  Hightower,  12  Texas  Civ.  App.,  44;  St.  Louis  & 
S.   P.  Ey.  V.  Bussong   (Texas  Civ.  App.),  90  S.  W.  Eep.,  73. 

A  mere  surmise  is  not  sufficient  to  create  an  issue  of  fact:  Lovett 
V.  Gulf,  C.  &  S.  F.  Ey.,  79  S.  W.  Eep.,  614  (Texas  Sup.  Ct.) ; 
Crawford  v.  Houston  &  T.  C.  By.,  89  Texas,  94;  Sabine  &  E.  T. 
Ey.  V.  Dean,  76  Texas,  75;  Galveston,  H.  &  S.  A.  Ey.  v.  Eyon, 
80  Texas,  61;  Choat  v.  San  Antonio  &  A.  P.  Ey.,  90  Texas,  82. 

There  is  in  law  no  evidence  to  support  an  issue  when  the  facts 
and  circumstances  leave  the  issue  to  be  determined  a  mere  matter 
of  conjecture.  Fuller  v.  Ann  Arbor  By.  (Mich.),  104  N.  W.  Eep., 
414;  40  Am.  &  Eng.  Ey.  Cases  (JST.  S.),  594;  Bowen  v.  Illinois 
Cent.  By.  (U.  S.  C.  C.  A.),  39  Am.  &  Eng.  Ey.  Cases  (^T.  S.),  274. 

Presumptions  must  yield  to  positive  and  uncontroverted  proof. 
Gulf,  C.  &  S.  F.  Ey.  v.  Eowland,  90  Texas,  365;  Denham  v.  Trinity 
County  Lumber  Co.,  73  Texas,  84;  Missouri,  K.  &  T.  Ey.  v. 
Thompson,  11  Texas  Civ.  App.,  662;  Lawson's  Presumptive  Evi- 
dence, pp.  80  and  576,  rule  19;  Graham  v.  Boston  &  A.  By.,  156 
Mass.,  4,  30  N.  E.  Eep.,  359. 

That  the  usual  and  customary  methods  of  the  business  under  the 
facts  in  this  case  were  as  a  matter  of  law  known  and  assumed.  Bon- 
nett  V.  G.,  H.  &  S.  A.  By.,  89  Texas,  72;  Galveston,  H.  &  S.  A. 
Ey.  V.  Gormley,  91  Texas,  399;  Gulf,  C.  &  S.  F.  Ey.  v.  Huyett,  99 
Texas,  630;  Houston  &  T.  C.  Ey.  v.  Turner,  99  Texas,  547;  Wood's 
Master  and  Servant,  2d  ed.,  sec.  382;  Baile/s ;  Liability  of  Master, 
etc.,  pp.  35  and  180. 

The  court  erred  in  submitting  to  the  jury  the  first  paragraph  of 
the  general   charge. 

One  of  the  vices  of  this  paragraph  of  the  charge  is,  that  it  is 
on  the  weight  of  the  evidence,  because  it  in  effect  states  the  law 
to  be  that  if  at  the  time  the  coupling  was  made  the  engineer  moved 
the  engine  back  "without  warning,  and  brouglit  about  an  unusual 
jar  or  jolt,**  and  that  it  was  negligence  under  all  the  facts  and  cir- 
cumstances to  cause  the  engine  "to  come  in  such  contact  with  said 
cars,"  if  it  did  so,  and  such  negligence,  if  any,  directly  caused  the 
accident  and  death  of  Mitchell,  without  negligence  on  his  part,  and 
if  he  "did  not  assume  the  risk,"  then  the  verdict  should  be  for 
plaintiffs;   thereby   assuming   as   a  matter   of   law   that   if   warning 
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was  not  given  Mitchell  that  the  coupling  was  about  to  be  made, 
this  was  negligence,  and  was  the  proximate  cause  of  the  accident. 
Houston,  E.  &  W.  T.  Ry.  v.  Greer,  22  Texas  Civ.  App.,  5;  St. 
Louis  S.  W.  Ry.  v.  Rea,  99  Texas,  58;  Texas  Midland  Ry.  v.  Booth, 
35  Texas  Civ.  App.,  322;  International  &  G.  N.  Ry.  v.  Lewis,  63 
S.  W.  Rep.,  1091;  San  Antonio  &  A.  P.  Ry.  v.  Vaughn,  5  Texas 
Civ.  App.,  202;  Texas  &  Pac.  Ry.  v.  Roberts,  2  Texas  Civ.  App., 
113;  Galveston,  H.  &  S.  A.  Ry.  v.  Thompson,  44  S.  W.  Rep.,  8; 
Western  U.  Tel.  Co.  v.  Burgess,  60  S.  W.  Rep.,  1023. 

Another  vice  of  this  charge  is,  that  the  doctrine  of  assumed  risk, 
as  it  should  have  been  applied  to  the  pleadings  and  undisputed  fact 
that  it  was  the  custom  to  make  couplings  in  this  manner,  was  wholly 
ignored,  and  it  assumes  that  the  acts  and  doings  at  the  time  the 
coupling  was  about  to  be  made  did  not,  as  appellant  contended, 
warn  Mitchell  that  a  coupling  was  about  to  be  made;  and  it  states 
in  effect  that  he  did  not  assume  the  risk  arising  out  of  the  custom 
of  coupling  cars  without  the  usual  signal  of  the  bell.  Missouri  Pac. 
Ry.  V.  Shuford,  72  Texas,  165;  Philadelphia  &  R.  Ry.  v.  Spearen, 
86  Am.  Dec,  544;  Steamboat  v.  King,   16  Howard,  469. 

Another  vice  of  this  charge  is,  that  it  clearly  intimates  to  the 
jury  that  in  the  opinion  of  the  court  there  was  no  merit  in  appel- 
lant's contention  that  the  acts  and  doings  of  the  men  and  the  stop- 
ping of  the  engine  was  sufficient  to  notify  Mitchell  that  the  coupling 
was  about  to  be  made,  and  it  was  confusing  and  calculated  to  induce 
the  jury  to  believe  that  a  failure  to  warn  Mitchell  that  a  coupling 
was  about  to  be  made  would  entitle  appellees  to  recover,  even  thougli 
he  had  actual  notice  through  other  sources,  if  he  was  not  himself 
negligent,  and  did  not  assume  the  risk.  It  was  in  this  respect, 
both  on  the  weight  of  the  facts,  and  calculated  to  confuse  the  jury. 
Houston  &  T.  C.  Ry.  v.  Grych,  103  S.  W.  Rep.,  703,  and  cases  cited ; 
Lee  V.  Yandell,  69  Texas,  37;  Gaunce  v.  Gulf,  C.  &  S.  F.  By.,  48 
S.  W.  Rep.,  524;  Missouri  Pac.  Ry.  v.  Christman,  6^  Texas,  375; 
Houston  City  Ry.  v.  Artusv,  31  S.  W.  Rep.,  319;  Gulf,  C.  &  S.  P. 
Ry.  V.  White,  32  S.  W.  Rep.,  322. 

It  has  been  so  often  stated  by  good  authority  as  to  no  longer 
admit  of  doubt  that  when  the  facts  and  circumstances  to  support 
an  issue  leave  an  issue  to  be  determined  a  mere  matter  of  conjec- 
ture, there  is  no  evidence  to  sustain  the  affirmative.  It  is  sufficient 
in  this  case  to  sustain  our  assignment  of  error  if  the  verdict  is 
against  the  great  weight  and  preponderance  of  the  facts.  We  invite 
the  attention  of  the  court  to  the  following  cases  on  this  point: 
Denham  v.  Trinity  County  Lumber  Co.,  73  Texas,  84;  Mexican  Cent. 
Ry.  V.  Lauricella,  87  Texas,  277;  Fuller  v.  Ann  Arbor  Ry.  (Mich.), 
104  K  W.  Rep.,  414;  40  Am.  &  P]ng.  Ry.  Cases  (N.  S.),  594; 
Graham  v.  Boston  &  A.  Ry.,  156  Mass.,  4;  30  If.  E.  Rep.,  359; 
Bowen  v.  Illinois  Cent.  Ry.  (U.  S.  C.  C.  A.),  39  Am.  &  Eng.  Ry. 
C.    (N.   S.),  274. 

With  all  the  circumstances  and  conditions  previously  stated  to 
the  witness,  and  in  the  minds  of  counsel  and  witness  as  a  basis  for 
the  question  and  answer,  he  was  asked  whether  or  not  it  would  be 
proper   and    customary    to    open    the    throttle    and    give    the    engine 
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steam  in  order  to  start  it — to  which  he  answered,  no.  It  was  error 
to  permit  this  question  and  answer,  because  it  is  not  within  the 
proper  scope  of  expert  and  opinion  evidence,  and  it  is,  therefore, 
a  mere  conclusion,  and  an  invasion  of  the  province  of  the  jury. 
Texas  &  Pac.  Ky.  v.  Felker,  90  S.  W.  Rep.,  530;  Jeffrey  v.  Keokuk 
&  D.  M.  Ry.  (Iowa),  5  Am.  &  Eng.  Ry.  Cases,  568;  Hamilton  v. 
Ry.,  36  Iowa,  31;  Muldonay  v.  Ry.,  36  Iowa,  462;  Belair  v.  C.  & 
N.  W.  Ry.,  43  Iowa,  662;  Crain  v.  Northfield,  33  Vt.,  126;  Balti- 
more &  Ohio  Ry.  v.  Schultz  (Ohio),  22  Am.  &  Eng  Ry.  Cases, 
583;  Hopkins  v.  Indianapolis  &  St.  L.  Ry.,  78  111.,  32;  Buxton 
V.  Somerset  Potters  Wks.,  121  Mass.,  446;  Kansas  Pac.  Ry.  v.  Peavy 
(Kan.),  11  Am.  &  Eng  Ry.  Cases,  260. 

When  a  verdict  is  so  large  as  to  "induce  suspicion*'  of  improper 
conduct,  or  to  indicate  passion  or  prejudice;  or  if  there  is  any- 
thing to  "indicate"  that  the  verdict  is  not  the  result  of  the  honest 
conviction  of  the  jury,  it  will  be  disturbed.  Cook  v.  De  la  Garza,  9 
Texas,  362;  San  Antonio  &  A.  P.  Ry.  v.  Parr,  26  S.  W.  Rep.,  862; 
East  Line  &  R.  R.  Ry.  v.  Smith,  65  Texas,  173;  Western  &  Atl. 
Ry.  V.  Young,  83  Ga.,  512. 

Bertrand  &  Arnold,  H.  C.  Carter  and  Perry  J.  Lewis,  for  ap- 
pellees. 

JAMES,  Chief  Justice. — The  action  was  by  the  widow  of  C.  P. 
Mitchell,  for  herself  and  her  two  minor  children,  for  damages  for 
the  alleged  negligent  killing  of  the  husband  and  father,  asking  dam- 
ages in  the  sum  of  $40,000. 

The  petition  alleged  that  deceased,  a  locomotive  fireman,  while 
engaged  in  blowing  out  the  boiler  in  the  performance  of  his  duty, 
was  knocked  from  the  running  board  by  the  negligent  act  of  the 
engineer,  who  after  the  engine  had  stopped  within  a  few  feet  of 
certain  cars  to  which  the  engine  was  to  be  coupled,  suddenly  with 
great  and  unnecessary  force  and  without  any  notice  or  warning  to 
Mitchell,  and  in  contravention  of  a  rule,  No.  30,  which  read,  "The 
engine  bell  must  be  rung  when  an  engine  is  about  to  move,"  started 
the  engine  backwards  towards  the  cars,  throwing  him  from  his  posi- 
tion on  the  running  board  and  causing  his  death. 

Defendant  answered  besides  by  demurrer  and  general  denial, 
that  when  the  engine  approached  the  cars  Mitchell  was  aware  that 
the  coupling  was  about  to  be  made,  and  had  ample  opportunity  to 
protect  himself  by  returning  to  the  engine  cab,  or  by  holding  to  the 
rods  and  handholds  provided,  but  he  negligently  failed  to  take  these 
precautions  for  his  safety,  and  thereby  caused,  or  contributed  to  cause, 
his  death.  That  such  coupling,  bump  or  collision  as  occurred  at 
the  time  was  an  habitual  and  common  occurrence  in  the  handling 
of  cars,  which  was  known  to  Mitchell  and  he  therefore  assumed 
the  risks  incident  thereto.  That  said  rule  had  no  application  to  the 
conditions  of  this  case.  That  it  was  Mitchell's  duty  to  give  the 
signals  referred  to.  That  he  knew,  or  could  have  known  by  the 
exercise  of  ordinary  care,  that  the  coupling  was  then  about  to  be 
made,   and   by  ordinary  care   for   his   own   safety  could   and  should 
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have  protected  himself.  That  he  died  from  causes  not  chargeable 
to  defendant.  * 

The  verdict  was  for  $10,000  in  favor  of  the  widow  and  $7,500 
for  each  of  the  children. 

Under  the  first  assignment  appellant  urges  this  proposition:  "The 
undisputed  facts  show  that  Mitchell  knew,  and  was  bound  to  have 
known,  when  the  engine  stopped,  what  the  purpose  of  the  stop  was, 
and  that  the  engine  would  in  a  moment  move  forward  to  make  the 
coupling.  It  was  therefore  unnecessary  to  give  him  warning  of 
what  was  about  to  happen,  and  it  was  error  to  refuse  to  take  this 
issue  from  the  jury'^  by  giving  a  charge  asked  which  was  in  effect 
that  it  was  immaterial  whether  the  bell  was  sounded  or  not  just 
before  moving  to  make  this  coupling. 

The  following  testimony  was  in  the  case:  The  train  stalled  a 
short  distance  east  of  Schulenberg  on  a  grade,  and  it  became  neces- 
sary to  cut  the  train  and  take  part  of  it  on  to  a  switch  and  the 
event  in  question  occurred  when  the  engine  came  back  to  couple 
on  the  remaining  cars  and  carry  them  on.  On  the  way  back  the 
engineer  ordered  the  fireman  Mitchell  to  go  out  upon  the  running 
board  and  blow  out  the  boiler.  This  act  became  a  part  of  his  duty. 
The  rear  end  of  the  tender  was  toward  the  cars.  To  blow  out  the 
boiler  it  was  necessary  for  the  fireman  to  stoop  down  and  handle 
the  lever.  The  lever  was  under  the  boiler  and  came  upward  and 
outward  when  raised  and  had  to  be  held  up  to  continue  the  work. 
Deceased  was  thus  engaged  blowing  out  the  boiler  when  the  engine 
reached  the  cars  and  came  to  a  stand  a  few  feet  off,  and  Mitchell 
continued  the  work  until  the  engine  was  moved,  and  the  engineer 
testified  that  the  blowing  out  stopped  just  when  the  engine  struck 
the  train;  so  that  it  was  continuing  when  the  start  was  made;  and 
he  also  testified  that  no  signals,  as  ringing  the  bell  or  blowing  the 
whistle,  were  given;  that  the  process  of  blowing  out  the  boiler  with 
the  blow  cock  open,  as  was  the  case  all  the  way  down  the  grade, 
caused  a  great  deal  of  noise,  and  that  frequently  a  fireman  under 
those  circumstances  could  not  realize  that  the  engine  was  in  motion 
and  that  such  condition  would  exist  on  an  incline  where  the  engine 
would  roll  as  was  the  case  here;  that  in  returning  on  the  down 
grade  the  engine  merely  rolled  and  that  he  stopped  it  from  four 
to  six  feet  of  the  standing  cars;  that  such  a  stop  was  made  to 
permit  the  brakeman  to  go  ahead  and  adjust  the  couplings  on  the 
cars,  and  that  he  would  then  move  his  engine  to  make  the  coupling 
on  signals  from  the  brakeman,  which  signals  a  fireman  on  the  run- 
ning board  would  be  unable  to  see.  He  also  testified  that  by  the 
rule  above  mentioned  the  bell  was  supposed  to  be  rung  before  the 
engine  was  moved,  that  this  was  a  signal  that  it  was  going  to  be 
moved,  to  warn  anybody  that  was  concerned  in  the  movement  of 
the  engine.  Also,  in  substance,  that  it  was  not  the  duty  of  the 
fireman  under  such  circumstances  to  ring  the  bell,  and  there  was 
testimony  that  it  was  the  duty  of  the  one  moving  the  engine  to  at- 
tend to  this.  The  witness  Lackey  testified  that  upon  such  a  stop  it 
was  the  duty  of  the  engineer,  before  starting  the  engine,  to  see  that 
Vol.  XLVIII.  Civil— 25. 
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the  bell  was  rung^  and  that  a  fireman  blowing  out  a  boiler  would 
have  both  hands  occupied  and  the  bell  cord  would  not  be  in  easy 
reach  for  him.  The  accident  occurred  at  night.  The  engineer  testi- 
fied that  holding  on  to  the  lever  would  not  give  him  much  support. 
The  engineer  also  testified. that  he  knew  the  work  of  blowing  out  the 
boiler  was  going  on  and  that  he  expected  Mitchell  to  stay  there  and 
blow  out  the  boiler  until  he  gave  him  a  signal  to  stop.  Lackey  tes- 
tified that  when  an  engine  stops  while  an  employe  is  blowing  out  a 
boiler  and  is  put  in  motion  again,  it  is  the  duty  of  the  engineer  to 
see  that  the  bell  is  rung.. 

We  find  it  unnecessary  to  go  further  into  the  evidence  to  deal 
with  the  assignment.  The  issue  of  the  necessity  of  notice  to 
Mitchell  was  clearly  in  the  case.  It  is  true  it  appears  that  he  knew 
that  the  purpose  of  moving  down  to  the  cars  was  to  attach  the 
engine  to  them.  But  he  had  a  right  to  expect  that  the  act  would 
be  performed  in  the  proper  and  usual  manner.  An  employe  is 
not  held  to  anticipate  a  negligent  act  of  another.  The  testimony 
above  noted  would  show  this  condition  of  things:  That  while  the 
engine  was  rolling  down  the  grade,  Mitchell  was  directed  to  go 
out  upon  the  running  board  and  blow  out  the  boiler,  which  re- 
quired him  to  take  a  stooping  position  on  the  board  which  engaged 
both  his  hands  in  holding  the  lever,  so  that  while  performing  this 
duty  he  was  in  a  situation  which  rendered  him  liable  to  be  thrown 
off  by  any  violent  unexpected  movement  of  the  engine;  that  there 
was  such  noise  about  him  as  prevented  him  from  realizing  that  the 
engine  was  moving,  and  if  this  was  found  as  a  fact,  it  would  appear 
that  he  did  not  realize  that  the  engine  had  reached  a  stop.  But 
assuming  that  he  knew  it  had  stopped,  he  might  well  have  acted 
upon  the  belief,  although  knowing  that  the  stop  would  naturally  be 
for  a  short  time,  but  long  enough  for  the  brakeman  to  arrange 
the  couplings  and  give  signals,  that  the  engine  would  not  even  then 
be  put  in  motion  until  the  engineer  gave  him  notice  that  he  would 
start  it.  Such  notice  the  evidence  shows  may  have  been  conveyed 
by  ringing  the  bell. 

It  therefore  seems  to  us  that  the  jury  would  have  been  warranted 
in  finding  that  there  was  negligence  in  failing  to  ring  the  bell, 
before  the  engine  was  started.  There  was  abundant  evidence  that  the 
coupling  was  made  with  great  force,  greater  than  was  necessary, 
but  we  do  not  think  it  necessary  to  do  more  than  refer  to  this,  in 
connection  with  the  fact  that  no  notice  of  the  movement  of  the 
engine  was  given,  as  proof  of  negligence;  and  that  such  negligence 
was  the  proximate  cause  of  Mitchell  being  knocked  oflE  the  running 
board.  It  appears  to  us  quite  clear  that  he  had  the  right  to  expect 
and  rely  upon  a  notice  being  given  him,  engaged  as  he  was  within 
the  knowledge  of  the  engineer,  and  that  it  would  be  useless  to  con- 
tend that  he  was  guilty  of  contributory  negligence,  as  a  matter  of 
law,  in  continuing  his  work  under  the  circumstances,  relying  upon 
the  signal  being  first  given.  If  this  is  so,  it  would  be  equally 
inadmissible  to  say  that  as  a  matter  of  law  that  the  engineer  was 
not  guilty   of  negligence   in   moving   the  engine   as   he   did  without 
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first  giving  the  signal.  Under  this  assignment  is  a  second  proposi- 
tion which  is  answered  by  what  is  above  stated. 

The  second  assignment  complains  of  the  first  paragraph  of  the 
charge:  "If  you  believe  from  the  evidence  that  on  or  about  the 
83d  day  of  November,  1903,  Charles  F.  Mitchell  was  in  the  employ 
of  the  defendant  in  the  capacity  of  a  fireman  on  one  of  its  freight 
trains,  and  that  while  said  train  was  near  the  station  of  Schulenburg, 
and  while  the  locomotive  of  said  train  was  backing  down  the  main 
line  to  couple  on  to  some  cars  that  were  standing  on  the  main  line, 
it  was  the  duty  of  said  Charles  F.  Mitchell  to  go  out  upon  the 
running  board  of  the  locomotive  to  blow  out  the  boiler,  and  if  you 
further  believe  from  the  evidence  that  while  the  said  Charles  F. 
Mitchell  was  out  upon  the  running  board  of  said  locomotive,  he 
was  in  the  discharge  of  his  duty  blowing  out  the  boiler,  and  if  you 
further  believe  from  the  evidence  that  while  he  was  so  engaged  in 
the  discharge  of  his  duty,  if  he  was  so  engaged,  the  engineer  of  said 
locomotive,  without  warning,  caused  said  locomotive  to  move  back 
against  said  cars  with  a  sudden,  violent  and  unusual  jar  or  jolt,  and 
you  further  believe  from  the  evidence  that  it  was  negligence,  under 
all  the  facts  and  circumstances  in  evidence  before  you,  to  cause 
said  locomotive  to  come  in  such  contact  with  said  standing  cars,  if 
it  did  come  in  such  contact  with  them,  and  if  you  further  believe 
from  the  evidence  that  such  negligence,  if  any,  directly  caused  the 
said  Charle3  F.  Mitchell  to  be  thrown  from  the  running  board  of 
said  locomotive,  if  he  was  so  thrown,  and  if  you  further  believe 
from  the  evidence  that  he  was  thereby  injured,  as  alleged  in  plain- 
tiff's petition,  if  he  was  so  injured,  and  you  further  believe  from 
the  evidence  that  such  injuries,  if  any,  directly  caused  the  death 
of  said  Charles  F.  Mitchell,  and  if  you  further  believe  from  the 
evidence  that  the  said  Charles  F.  Mitchell  was  not  guilty  of  any 
negligence  which  caused  or  contributed  to  his  injuries,  if  any,  or 
to  his  death,  and  you  further  believe  from  the  evidence  that  he  did 
not  assume  the  risk,  and  if  you  further  believe  from  the  evidence 
that  the  plaintiff,  Mrs.  C.  F.  Mitchell,  is  the  surviving  wife  of 
the  said  Charles  F.  Mitchell,  and  that  Maggie  Mitchell  and  Henry 
Mitchell  are  the  surviving  children  of  said  Charles  F.  Mitchell  and 
Mrs.  C.  F.  Mitchell,  and  if  you  further  believe  from  the  evidence 
that  said  wife  and  children  have  been  damaged  by  reason  of  the 
death  of  the  said  Charles  F.  Mitchell,  then  I  charge  you  that  your 
verdict  must  be  for  the  plaintiff." 

Five  points  of  objection  are  made:  1st.  That  the  paragraph 
assimies  that  if  warning  was  not  given  Mitchell  that  the  coupling 
was  about  to  be  made,  this  was  negligence.  This  point  is  clearly 
not  well  taken.  2d.  That  it  assumes  that  rule  30  was  in  force 
and  applied.  There  was  no  assumption  of  this  fact.  3d.  That  in 
reference  to  assumed  risk,  tlie  rule  should  have  been  given  the  jury 
which  was  required  by  the  undisputed  fact  that  it  was  the  custom 
to  make  couplings  in  the  manner  in  which  this  coupling  was  made. 
There  was  no  such  undisputed  fact.  4th.  That  it  intimates  to  the 
jury  that  there  was  no  merit  in  appellant's  contention  that  the  acts 
and   doings  of  the  men  and  the  stopping  of  the  engine  was  suffi- 
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cient  to  notify  Mitchell  that  a  coupling  was  about  to  be  made.  Also 
that  it  was  confusing  and  calculated  to  induce  the  jury  to  believe  ; 

that  a   failure  to  warn   Mitchell  would   entitle   plaintiflE  to   recover,  I 

even  though  he  had  notice  from  other  sources.     In  this  connection  I 

appellant  does  not  point  out  to  us  evidence  tending  to  show  that 
Mitchell  knew  from  other  sources  that  the  engine  would  start  at 
that  moment.  The  contention  seems  to  be  that  he  knew  it,  because 
the  general  purpose  of  the  transaction  was  to  effect  the  coupling. 
It  seems  to  us  that  if  we  assume  there  was  an  issue  as  just  indi- 
cated, there  was  nothing  in  the  paragraph,  of  which  appellant  can 
complain  in  reference  to  it.  If  Mitchell  knew  in  any  way  or  from 
any  source  that  the  engine  would  then  start,  this  would  affect  the 
issue  of  his  contributory  negligence,  and  the  charge  covered  this 
because  it  stated  that  plaintiffs  could  not  recover  if  Mitchell  was 
guilty  of  contributory  negligence.  We  think  also  that  if  the  jury 
found  such  a  fact  in  considering  all  the  circumstances  they  could 
not  well  have  found  that  the  omission  of  the  engineer  to  give 
warning  was  an  act  of  negligence  causing  Mitchell's  death.  There 
was  nothing  in  the  paragraph  indicating  an  opinion  of  the  court 
upon  the  testimony,  or  against  the  theory  mentioned  by  appellant. 
It  submitted  the  case  properly  on  plaintiffs'  theory  under  the  plead- 
ing and  the  testimony.  5.  That  the  words  ^Vithout  warning"  are 
used  in  the  charge  to  declare  appellant's  duty  to  notify  Mitchell 
that  a  coupling  was  about  to  be  made,  and  tliis  was  calculated  to 
cause  the  jury  to  consider  other  means  of  warning  which  might 
have  been  given,  whereas  under  the  pleadings  and  facts  if  any 
warning  ought  to  have  been  given,  it  was  confined  to  the  ringing 
of  the  bell.  The  petition  did  not.  confine  the  necessary  warning  to 
the  ringing  of  the  bell.  The  brief  does  not,  in  this  connection,  present 
any  statement  of  the  evidence  on  this  subject. 

We  conclude  there  was  no  error  contained  in  the  paragraph.  It 
is  not  a  charge  against  any  theory  of  defendant.  We  have  treated 
it  upon  its  own  merits,  without  any  reference  to  the  various  theories 
submitted  in  requested  charges  given  on  behalf  of  appellant. 

The  third  assignment  of  error  complains  of  the  overruling  of  the 
motion  for  new  trial,  and  alleges  that  the  overwhelming  weight  of 
the  facts  shows  that  the  engineer  and  the  other  employes  handled 
the  engine,  in  making  the  coupling,  with  all  the  care  the  law  re- 
quired; that  with  full  knowledge  of  the  facts  and  conditions  that 
affected  his  safety  and  of  all  the  dangers,  including  the  fact  tliat 
a  coupling  was  about  to  be  made,  deceased  went  out  upon  the 
running  board  and  remained  there  and  voluntarily  exposed  himself 
to  the  hazard,  and  without  taking  hold  of  the  rail  or  any  precau- 
tion for  his  safety,  such  as  persons  of  ordinary  care  would  have  done, 
and  he  assumed  all  risks  and  was  also  guilty  of  negligence  which 
caused  and  contributed  to  his  injury. 

In  this  place  appellant  again  insists  that  as  Mitchell  knew  the 
engine  was  moved  backward  down  the  track  for  the  very  purpose  of 
making  the  coupling  to  the  rear  section  of  the  train,  knew  where 
the  train  stood  and  the  time  it  required  to  reach  it,  and  knew  the 
stopping  of  the  engine  was  for  the  purpose  of  allowing  time  for  the 
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brakeman  to  go  ahead  and  prepare  the  couplings,  therefore  his  fall 
was  not  due  to  any  want  of  care  on  the  part  of  the  engineer,  un- 
mixed with  his  own  fault  or  want  of  care.  '  We  think  we  have 
already  discussed  this  matter  sufficiently. 

Appellant  next  insists  that  Mitchell  should  have  used  the  hand 
rail,  and  that  the  lever,  if  he  was  holding  it  by  both  hands,  should 
have  supported  him  against  the  fall.  If  he  was  stooping  and  hold- 
ing the  lever  up  with  both  hands,  as  the  testimony  indicated  was 
what  was  to  be  done  in  blowing  out  the  boiler,  it  would  hardly  be 
right  to  expect  him  to  be  holding,  or  to  be  able  to  grasp,  in  an 
unexpected  jolt,  a  rail  that  was  considerably  above  him.  As  to  the 
lever  supporting  him  in  any  event,  the  engineer  speaking  of  this 
testified  that  "it  would  hold  his  weight  all  right  enough,  but  in 
that  kind  of  a  position  it  would  not  give  him  much  support.'^ 

It  is  also  urged  that  the  evidence  shows  that  the  coupling  was 
made  with  due  care,  and  the  jolt,  though  necessarily  considerable 
owing  to  the  couplings  being  automatic  and  the  engine  a  very  heavy 
one,  as  testified  to  by  the  engineer,  was,  as  all  the  evidence  showed, 
done  with  due  and  ordinary  care.  It  is  probable  that  if  notice 
had  been  given  Mitchell,  the  jolt  would  not  have  injured  him.  The 
force  used  in  making  the  coupling  may  have  been  usual  and  proper, 
under  ordinary  conditions,  yet  the  use  of  the  same  force  might 
occur  at  a  time  and  under  circumstances,  to  constitute  it  negligence. 
The  fact  that  Mitchell  was  in  a  position  on  the  engine  which  ex- 
posed him  to  the  danger  of  being  thrown  from  it  by  a  sudden  and 
violent  movement  of  the  engine,  when  he  had  reason  not  to  expect 
any  movement  at  that  particular  time,  his  exposure  being  known 
to  the  engineer,  presents  a  case  of  negligent  conduct  on  the  part 
of  the  engineer,  although  the  movement  itself  was  just  such  a  one 
as  was   usual   in   making  couplings.      The   assignment   is   overruled. 

The  fourth  assignment  complains  of  certain  testimony  given  by 
Lackey.  The  point  is  made  clear  by  the  propositions  advanced  under 
the  assignment  as  follows:  "After  stating  the  supposed  situation 
of  the  engine  and  cars  just  preceding  the  act  of  making  the  coupling, 
the  witness  was  requested  to  explain  to  the  jury  what  would  be  the 
proper  and  usual  way  of  handling  an  engine  under  those  conditions 
to  make  that  coupling;  to  which  he  replied,  in  effect,  that  it  would 
only  be  necessary  to  release  the  air,  when  the  engine  would  start 
and  roll  itself  into  that  cut  of  cars.  This  was  a  mere  conclusion 
of  the  witness  and  an  invasion  of  the  province  of  the  jury."  Also, 
"the  question  and  answers  objected  to  were  not  properly  within 
the  domain  of  expert  and  opinion  evidence,  and  it  was  error  to 
admit  it."  The  answer  of  the  witness  was  that  at  that  place  all 
that  would  be  necessary  would  be  to  release  the  air;  the  engine 
would  start  and  roll  itself  into  a  cut  on  that  hill. 

The  objections  made  to  the  introduction  of  this  testimony,  as 
stated  in  appellant's  brief,  are  thus  expressed:  Too  remote  and 
speculative  a  question  calling  for  the  mere  conclusion  of  the  wit- 
ness upon  a  state  of  facts  not  supported  by  any  evidence  in  this 
case;  and  it  is  not  a  matter  that  he  is  competent  to  give  an  expert 
opinion  on;  irrelevant  and  immaterial;  an  invasion  of  the  province 
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of  the  jury,  and  not  the  subject  of  expert  testimony.  The  brief  does 
not  press  any  point  except  that  the  answer  was  a  mere  conclusion 
of  the  witness  and  an  invasion  of  the  province  of  the  jury;  and 
that  tiie  subject  was  not  properly  within  the  domain  of  expert  and 
opinion    evidence. 

It  seems  to  us  that  whether  or  not  upon  the  conditions  existing 
the  engine  required  steam  to  start  it,  or  that  it  would  roll  if  the 
air  was  released,  was  a  fact  and  not  a  mere  conclusion  or  opinion. 
It  was  of  a  matter  which  persons  outside  of  those  experienced  in 
the  operation  of  engines,  would  hardly  be  presumed  to  know.  There- 
fore experienced  persons  could  properly  give  evidence  touching  the 
fact.    Galveston,  H.  &  S.  A.  Ry.  v.  Crosskell,  6  Texas  Civ.  App.,  166. 

The  sixth  assignment  presents  the  same  questions. 

The  fifth  assignment  complains  of  testimony  given  by  the  witness 
Lackey  in  effect  that  under  the  conditions  such  as  existed  at  the 
time  the  coupling  in  question  was  made,  it  was  not  proper  and  cus- 
tomary to  give  the  engine  steam  to  start  it  to  make  the  coupling. 
The  point  made  in  appellant's  proposition  is  that  this  was  not  within 
the  proper  scope  of  expert  and  opinion  evidence  and  was  therefore 
an  invasion  of  the  province  of  the  jury.  The  following  cases  are 
adverse  to  the  proposition.  St.  Louis  &  S.  F.  Ry.  v.  Smith,  90  S. 
W.  Rep.,  929;  Galveston,  H.  &  H.  Ry.  v.  Bohan,  47  S.  W.  Rep., 
1050;  Galveston,  H.  &  S.  A.  Ry.  v.  Henning,  39  S.  W.  Rep.,  302; 
Missouri,  K.  &  T.   Ry.  v.  Schilling,  75  S.  W.  Rep.,  66. 

The  eighth  and  ninth  assignments  complain  of  the  admission 
of  a  statement  made  by  deceased  to  the  engineer  as  he  resumed  his 
place  on  the  engine  after  the  coupling  was  made  as  follows:  "After 
the  coupling  was  made,  and  while  in  the  act  of  coming  into  the 
cab  from  the  ground  Mitchell  said :  *The  jar  in  the  coupling,  caused 
me  to  lose  my  balance  and  I  fell  from  the  running  board  to  the 
ground  and  struck  on  my  back;'  this  was  fifteen  or  twenty  seconds 
after  the  coupling  was  made.^'  This  statement  was  part  of  the  res 
gestae.  Galveston,  H.  &  S.  A.  Ry.  v.  Davis,  65  S.  W.  Rep.,  217; 
International  &  G.   N.  Ry.  v.  Anderson,  82  Texas,  516. 

By  the  seventh  assignment  it  is  alleged  that  the  verdict  for 
$10,000  for  the  widow  and  $7,500  for  each  of  the  children,  aggre- 
gating $25,000,  is  excessive.  The  following  are  facts  that  appear 
from  the  testimony:  Mitchell  was  a  strong,  robust  and  industrious 
man,  36  years  of  age.  His  wife's  age  was  30,  the  girl's  9  and  the 
boy's  7.  For  several  years  he  had  been  engaged  as  locomotive 
fireman,  earning  by  mileage  and  overtime  from  $80  to  $100  a 
month  on  the  average.  It  had  gone  as  high  as  $125.  He  ran  reg- 
ularly, except  when  business  was  dull  in  the  summer,  and  then 
h^  worked  when  some  one  laid  off,  and  until  such  person  resumed 
work.  He  was  then  on  what  was  known  as  the  extra  list.  There 
was  no  evidence  showing  precisely  what  his  earnings  as  fireman 
amounted  to  during  the  dull  season,  except  what  light  was  thrown 
on  this  by  the  fact  that  in  July  preceding  his  death  he  did  not  work 
steadily,  but  that  in  August  he  worked  and  until  October  25,  earning 
in  August  $90  and  in  September  $97,  and  up  to  October  25  $69. 
However,   Mrs.   Mitchell   testified   that   he  spent   all   his  spare   time 
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at  home  and  helped  about  the  place  all  the  time  when  not  at  work, 
helped  to  do  everything  she  had  to  do.  It  was  shown  that  deceased 
was  a  good  fireman,  a  safe  and  reliable  man,  and  the  position  of 
road  engineer  was  the  next  position  above  that  of  fireman  in  the 
line  of  advancement.  That  he  was  a  good  husband  and  father,  was 
affectionate  to  and  took  great  interest  in  his  children  and  devoted 
much  time  and  attention  to  their  rearing  and  training.  He  gave 
all  his  earnings,  except  what  was  deducted  for  hospital  dues,  to  his 
wife  for  the  support  of  the  family.  His  personal  expenses  were 
light  and  were  supplied  out  of  this  fund.  His  expectancy  was  31 
years. 

The  above  are  substantially  the  facts  the  jury  had  before  them 
in  arriving  at  what  was  a  proper  allowance  to  the  wife  and  children 
for  the  pecuniary  loss  sustained  by  them.  It  is  very  earnestly  urged 
by  appellant  that  the  allowance  was  out  of  all  proportion  to  the 
pecuniary  loss  sustained,  as  evidenced  by  the  testimony,  and  that  the 
jury  must  have  arrived  at  the  amounts  by  motives  not  consistent 
with  a  purpose  to  award  just  compensation. 

The  verdict  in  this  respect  is  not  without  precedent.  In  the  case 
of  International  &  G.  N.  By.  Co.  v.  McVey,  81  S.  W.  Bep.,  991,  83 
S.  W.  Bep.,  34,  the  Court  of  Civil  Appeals  at  Austin  held  not  ex- 
cessive a  verdict  for  $8000  in  favor  of  the  widow  and  $4000  for 
each  of  three  children,  where  the  evidence  disclosed  that  the  de- 
ceased husband  and  father  was  a  section  foreman  receiving  $50  a 
month,  and  with  an  expectancy  of  only  19  or  20  years.  It  is  true 
the  judgment  in  that  case  was  reversed  by  the  Supreme  Court 
for  an  error  in  a  charge,  Jbut  the  reasons  stated  by  the  Court  of 
Civil  Appeals  for  holding  the  verdict  not  excessive  are  of  value 
and  would   amply  sustain  the  finding  made  on  the  facts  here. 

Mrs.  Mitchell  was  younger  than  deceased,  and  her  expectancy 
therefore  at  least  equalled  his.  He  was  supporting  her  and  the 
children  in  good  circumstances  by  devoting  all  his  earnings  to  them, 
except  what  was  needed  for  his  own  bare  necessities.  That  this  dis- 
position of  his  earnings  would  have  continued,  had  he  lived,  is  a 
conclusion  that  can  not  well  be  doubted.  It  was  also  an  admissible 
conclusion  that  his  earnings  would  have  improved.  The  fact  that 
part  of  the  time  in  dull  seasons  his  employment  was  not  steady  was 
not  necessarily  an  important  factor  in  reducing  his  earning  capacity, 
as  it  appears,  from  what  testimony  there  was  on  the  subject,  he 
did  make  substantial  earnings  in  such  seasons,  and  when  laid  off 
he  stayed  at  home  assisting  his  wife,  which  of  itself  was  of  some 
pecuniary    value. 

When  we  consider  that  the  jury  would  have  been  justified  in 
arriving  at  the  conclusion  that  he  and  she  would  have  lived  to  old 
age,  and  that  the  earnings  of  deceased  would  have  continued  as  they 
were,  or  in  an  increasing  proportion,  and  that  his  disposition  in  the 
application  of  his  earnings  to  the  uses  of  his  family  would  not 
change,  no  one  can,  we  think,  reasonably  assert  that  ten  thousand 
dollars  was  too  great  an  allowance  for  her. 

In  reference  to  the  children,  both  of  whom  were  still  of  tender 
age,  it  would  be  a   difficult  and  delicate  matter  for  the  courts  to 
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enforce  their  own  views  as  to  the  amount  that  would  justly  com- 
pensate them  for  the  loss,  when  the  law  commits  such  matter  to  the 
jury  for  determination.  As  stated  in  Missouri  Pac.  Ry.  v.  Lehmberg, 
75  Texas,  67:  "When  no  amount  is  fixed  by  law,  and  no  rule  pre- 
scribed for  making  the  calculation  upon  facts  capable  of  exact  ascer- 
tainment, it  necessarily  follows,  we  think,  that  the  law-maker  in- 
tended that,  having  reference  as  far  as  practicable  to  conditions 
existing  at  the  time  of  the  death,  juries,  from  their  own  knowledge, 
experience  and  sense  of  justice,  should  fix  and  assess  the  proper 
sum.  They  are  expected  to  act  uninfluenced  by  passion,  prejudice 
or  partiality,  and  to  pay  due  regard  to  the  ascertained  facts  and 
conditions  surrounding  the  subject.  When  it  appears  to  the  court 
that  they  have  disregarded  these  requirements,  their  verdict  will  be 
set  aside.  On  the  other  hand,  when  the  court  is  unable  to  deter- 
mine that  these  things  have  not  been  observed  by  the  jury,  and 
when  it  does  not  appear  that  the  verdict  is  ngt  the  result  of  the 
honest  endeavor  of  the  jury  to  follow  their  own  convictions  in  the 
exercise  of  a  power  not  precisely  defined,  we  think  that  the  law 
intends  that  the  jury's  estimate,  rather  than  the  equally  undefined 
one  of  the  judges,  shall  prevail." 

It  is  far  easier  to  give  reasons  for  approving  an  allowance  of 
$7,500  for  each  of  these  children  than  for  declaring  that  the  jury 
in  doing  so  went  beyond  the  considerations  inherent  in  the  circum- 
stances and  conditions  shown  to  exist  at  the  time  of  their  father's 
death.  In  fact,  we  can  see  no  just  foundation  for  the  latter.  If 
there  had  been  only  one  child,  of  tender  age,  its  period  of  dependence 
being  long  and  not  necessarily  limited  tg  the  age  of  maturity,  with 
the  useful  example  and  training  such  as  it  would  have  had  with 
the  assistance  of  such  a  father,  as  well  as  his  support,  who  can, 
with  any  degree  of  confidence  in  his  judgment,  say  that  the  sum 
of  $7,500  was  more  than  would  compensate  its  loss?  Wliat  is  true 
of  one  is  true  of  two  children  in  like  situation.  The  judgment  is 
affirmed. 

Affirmed. 

NEILL,  Associate  Justice. — I  concur  with  the  foregoing  opin- 
ion in  everything  except  the  amount  of  damages,  which  is  un- 
precedented and  extends  far  beyond  the  measure  of  just  pecuniary 
compensation. 

Writ  of  error  refused. 


Amalie  Littler  et  al.  v.  John  C.  Dielmann  et  al. 

Decided  January  8,  1908. 

1. — ^Will — ^Power — Frandnlent  Execution. 

A  will  contained  the  following  provisions:  "I  do  hereby  give,  will  and 
bequpfltbe  unto  my  beloved  wife  all  the  estate  that  I  shall  leave  or  die  possessed 
of,  including  real,  personal  and  mixed  property,  leaving  the  same  to  her  abso- 
lutely and  in  fee  simple;  provided,  however,  that  if  my  said  wife  should  re- 
marry, then  immediately  upon  the  remarriage  all  such  part  of  my  estate  as  may 
not  have  been  consumed  by  my  wife,  or  remain  in  her  hands,  shall  pass  to  and 
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vest  in  all  of  my  children,  share  and  share  alike,  absolutely  and  in  fee  simple. 
This  provision  shall  in  no  manner  prevent  my  wife  from  selling  and  disposing 
of  or  using  my  estate  as  she  sees  fit,  so  long  as  she  remains  unmarried."  Held, 
that  conveyance  by  the  surviving  wife  to  her  intended  husband  and  a  reconvey- 
ance by  him  to  her  upon  the  eve  of  her  remarriage  was  fraudulent  as  to  the 
children  and  did  not  prevent  the  estate  from  vesting  in  them  upon  the  re- 
marriage of  the  wifcj  as  provided  by  the  will. 

2. — Stare  Decisis. 

The  doctrine  of  stare  decisis  does  not  apply  to  obiter  dicta. 

3. — Will — Provision  Against  Marriage. 

A  provision  in  a  will  that  property  devised  to  the  surviving  wife  should 
pass  to  and  vest  in  the  testator's  children  in  case  of  the  remarriage  of  the  wife, 
is  valid  in  this  State. 

4. — ^Unwilllng  Witness — Leading  Question — ^Practice. 

Where  a  witness  clearly  manifests  a  desire  to  evade  answering  questions 
propounded  to  him  it  is  not  error  for  the  trial  court  to  allow  leading  questions. 

5. — ^Evidence — Former  Testimony. 

Testimony  given  upon  a  former  trial  by  a  party  to  the  suit  is  competent 
evidence  when  the  testimony  is  in  the  nature  of  admissions  against  interest. 

6. — ^Married  Woman — Surety  for — Judgment  Over. 

One  who  becomes  suretjr  for  husband  and  wife  by  pledging  real  estate, 
does  not  become  entitled  to  judgment  over  against  the  married  woman,  in  cHse 
he  is  held  to  pay  the  debt,  without  alleging  and  proving  that  such  indebtedness 
was  incurred  for  the  benefit  of  the  separate  estate  of  the  married  woman. 

Appeal  from  the  45th  District  Court,  Bexar  County.  Tried  below 
before   Hon.   J.   L.   Camp. 

Shook  &  Vanderhoeven,  for  appellants. — ^When  a  testator  by  will 
gives,  devises  and  bequeathes  to  his  wife  absolutely  and  in  fee  simple 
all  the  estate  that  he  shall  leave  or  die  possessed  of,  and  stipulates 
that  if  his  wife  should  remarry,  then  immediately  upon  her  remar- 
riage all  such  part  of  his  estate  as  may  not  have  been  consumed  by 
his  wife,  or  remain  in  her  hands,  shall  pass  to  and  vest  in  his  chil- 
dren, but  further  provides  that  such  stipulation  shall  in  no  manner 
prevent  his  wife  from  selling,  disposing  of  or  using  his  estate  as 
she  may  see  fit,  so  long  as  she  remains  unmarried,  and  the  wife 
during  her  widowhood  conveys  such  property  (so  devised  and  be- 
queathed to  her)  to  a  third  person  by  a  deed  of  conveyance  duly 
executed,  acknowledged  and  delivered  by  her,  the  deed  from  the 
surviving  widow  operates  to  vest  the  title  in  the  grantee  named 
therein  and  is  the  due  execution  of  the  power  conferred  in  the 
will,  and  this  whether  the  deed  was  voluntary  and  without  consid- 
eration or  not.  Hanna  v.  Ladewig,  73  Texas,  37,  40-3;  Roberts 
V.  Lewis,  153  U.  S.,  367,  375-9;  Bamett  v.  Deturk,  43  Pa.  St.,  92; 
Howard  v.  Carusi,  109  U.  S.,  725,  729;  Potter  v.  Couch,  141  U.  S., 
296,  315. 

When  the  title  to  land  is  largely  or  wholly  dependent  upon  a 
previous  decision  of  a  court  of  last  resort,  and  such  court  has  an- 
nounced principles  affecting  the  acquisition  of  title  to  real  prop- 
erty, and  settled  a  rule  of  property  upon  which  rights  are  predicated 
and   under   which   titles  have   yested,   and   when   litigants,    attorneys 
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and  conveyancers  have  acted  under. and  relied  upon  such  decision^ 
the  accepted  doctrine  of  stare  decisis  applies,  even  though  in  the 
opinion  of  the  court  the  decision  is  anomalous  and  not  sound.  Sydnor 
V.  Gascoigne,  11  Texas,  449,  455;  Smith  v.  Power,  23  Texas,  29,  32; 
McKeen  v.  James,  87  Texas,  199,  200;  26  Am.  &  Eng.  Enc.  Law 
(2d  ed.),  180,  181. 

A  person  becoming  surety  for  husband  and  wife  by  pledging  real 
estate,  does  not  become  entitled  to  a  judgment  over  against  a  feme 
covert,  in  case  he  is  held  to  pay  the  debt,  without  alleging  and  prov- 
ing that  such  indebtedness  was  incurred  for  the  benefit  of  the  separate 
estate  of  such  married  woman.  Bev.  Stats.,  1905,  art.  2970;  Mc- 
Faddin  v.  Grumpier,  20  Texas,  374,  376;  Wadkins  v.  Watson,  86 
Texas,    194,    199. 

R.  J.  Boyle,  J.  R.  Davis  and  W,  P.  Ezell,  for  appellees. — The 
pleading  and  evidence  raised  an  issue  of  fact  as  to  whether  the  ap- 
pellant, Amalie  Littler  (formerly  Amalie  Pauly),  had  disposed  of 
the  property  in  controversy  prior  to  her  marriage  to  George  Littler. 
To  operate  as  an  effectual  transfer  of  the  title  to  land,  it  is  neces- 
sary that  the  deed  should  be  delivered.  The  question  of  delivery 
is  one  of  intention.  To  complete  the  delivery  of  a  deed,  which  is 
necessary  to  pass  title  to  land,  it  must  be  placed  by  the  grantor  in 
the  control  of  the  grantee  with  the  intention  that  it  shall  pass  the 
title.  The  testimony  tended  to  show  that  the  deed  in  question  was 
not  delivered  with  the  intention  to  pass  the  title.  The  court  there- 
fore did  not  err  in  refusing  appellant's  peremptory  instruction. 
Steffian  v.  Milmo  Nat.  Bank,  69  Texas,  518;  Blockman  v.  Schier- 
mann,  21  Texas  Civ.  App.,  620;  Koppelman  v.  Koppelman,  94 
Texas;  Tiedeman  on  Beal  Property,  sec.  812;  1  Devlin  on  Deeds 
sec.  262;  Martindale  on  Law  of  Conveyancing,  sec.  206,  note  1 
Steel  V.  Miller,  40  Iowa,  402;  Burkholder  v.  Casad,  47  Indiana,  418 
Stiles  V.  Probst,  69  Illinois,  382;  Arthur  v.  Anderson,  9  S.  C,  234 
Eraser  v.  Davie,  US.  C,  56. 

If  it  be  conceded  that,  under  the  will,  the  widow  took  an  estate 
in  fee  in  the  property,  with  power  to  sell,  dispose  of  or  use  the 
property,  it  was  determinable  upon  the  condition  expressed,  and  the 
children  took  a  contingent  remainder  in  all  of  said  estate  which  had 
not  been  consumed  by  the  widow  or  remained  in  her  hands  at  the 
time  of  her  remarriage,  but  the  widow  held  the  property  in  trust 
for  the  children,  except  as  their  right  was  limited  by  the  right 
given  her  to  sell,  dispose  of  or  use  the  estate  during  her  widow- 
hood, but  under  this  power  she  had  no  right  to  make  a  fraudulent 
disposition  of  the  property  for  the  purpose  of  defeating  the  rights 
of  the  residuary  devisees.  Art.  2544,  Bev.  Stats.;  McMurry  v. 
Stanlev,  69  Texas,  232-3;  Gibony  v.  Hutcheson,  20  Texas  Civ.  App., 
581;  banish  v.  Disbrow,  51  Texas,  240-1;  May  v.  S.  A.  &  A.  P. 
Townsite  Co.,  83  Texas,  507;  Englefield  v.  Englefield,  1  Vern.,  443. 

The  evidence  shows  that  the  conveyance  by  Amalie  Pauly  to  Geo. 
Littler,  if  it  passed  any  title,  only  passed  the  legal  title  to  him, 
and  that  he  held  the  property  in  trust  for  her,  and  was  in  effect  a 
conveyance  to  herself,  and  therefore  void  insofar  as  these  appellees 
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are  concerned.  Art.  2544^  Bev.  Stats.;  art.  2137,  Bev.  Stats.;  Lott 
v.  Kaiser^  61  Texas,  673;  Bump  on  Fraudulent  Conveyances,  p.  239; 
Lane  v.  Lane,  80  Me.,  570. 

If  there  was  no  intention  upon  the  part  of  Mrs.  Pauly  to  defraud 
the  children  of  their  interest  in  the  property,  and  the  transfer  was 
only  for  the  purpose  of  placing  the  legal  title  in  her  so  that  she 
could  manage  and  take  care  of  the  property,  after  her  marriage, 
and  thus  save  the  expense  of  guardianship  proceedings,  then  she  still 
holds  the  property  in  trust  for  them,  and  they  are  entitled  to  have 
their  interest  established.  Cordova  v.  Lee,  14  S.  W.  Rep.,  208; 
Hamblin  v.  Warnecke,  31  Texas,  91;  Fisher  v.  Wood,  65  Texas,  199; 
Albright  v.  Oyster,  19  Fed.  Rep.,  849;  Wood  v.  Rabe,  48  Am.  Rep., 
640;  Stubblefield  v.  Stubblefield,  45  S.  W.,  965;  Wallace  v.  Lewis, 
60  Texas,  247;  McClenny  v.  Floyd,  10  Texas,  161;  Hendrix  v.  Nunn, 
46  Texas,  146;  Montgomery  v.  Noyes,  73  Texas,  203. 

In  this  State  the  rules  of  the  common  law  are  not  applicable 
as  to  the  quantity  of  interest  or  estate  that  may  be  created  and  vested 
by  will;  and  any  person  may,  by  will,  create  and  vest  in  another 
person  any  estate  in  land  which  does  not  violate  the  constitutional 
restriction  against  perpetuities  and  entailments,  and  the  executory 
devise  to  thQ  children  in  the  case  at  bar  is  valid.  Little  v.  Birdwell, 
21  Texas,  598 ;  Laval  v.  Staff  el,  64  Texas,  373 ;  McMurry  v.  Stanley, 
69  Texas,  227;  Lockridge  v.  McCommon,  90  Texas,  234;  2  Redfield 
on  Wills,  p.   294. 

The  rule  of  stare  decisis  is  not  applicable  in  this  case,  because  the 
questions  here  presented  are  different  from  those  decided  in  the 
case  referred  to  by  appellants,  but  if  it  should  be  held  that  they  are 
the  same,  then  we  submit  that  this  decision  stands  singly  and  alone, 
and  has  never  been  referred  to  by  any  other  court  in  any  decision 
since  its  rendition,  and  can  in  no  sense  be  said  to  have  been  acquiesced 
in,  and  it  has  not  been  applied  to  any  other  case,  and  it  was  never 
intended  by  said  decision  that  a  rule  should  be  established  by  which 
a  beneficiary  under  a  will,  with  power  to  sell  the  property  of  tlie 
testator,  would  be  enabled,  by  a  bogus  transfer,  such  as  the  one  in 
this  case,  to  appropriate  to  her  own  use  all  of  the  property  of  the 
testator,  to  the  exclusion  of  all  the  other  beneficiaries,  in  violation 
of  the  express  intention  of  the  testator.  Willis  v.  Owens,  43  Texas, 
48;  Higgins  v.  Bordages,  88  Texas,  458;  Northern  Pac.  By.  v. 
Sanders,  47  Fed.  Rep.,  604;  Bentley  v.  Goodwin,  38  Barb.  (N.  Y.), 
633;  State  v.   Fosdick,  1   Ohio   Cir.   Crt.,   265. 

The  evidence  in  this  case  shows  that  the  money  borrowed  by 
Amalie  liittler,  and  for  which  Henry  Pauly  became  surety,  was 
incurred  for  the  benefit  of  and  to  preserve  her  separate  estate,  except 
the  item  of  taxes,  for  which  she  was  awarded  judgment  against  ap- 
pellees. Henry  C.  Pauly,  as  a  surety  at  her  request,  was  therefore 
entitled  to  judgment  over  against  her.  Revised  Statutes,  1905,  art. 
2970;  Grant  v.  Whittlesey,  42  Texas,  320;  Evans  v.  Breneman,  46 
S.  W.  Rep.,  80. 

FLY,  Associate  Justice. — This  suit  was  instituted  by  John  C. 
Pielmann  against  Amalie  Littler,  Geo.   F.  Littler,  Henry  C.   Pauly, 
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Edmund  B.  Pauly,  Irma  A.  Pauly  and  D.  &  A.  Oppenheimer,  for 
the  purpose  of  procuring  the  partition  of  a  certain  lot  or  parcel  of 
land  on  East  Commerce  Street,  which  he  alleged  was  in  the  joint 
ownership  and  possession  of  himself  and  Henry  C.  Pauly,  until  the 
death  of  the  latter,  which  occurred  on  January  28,  1902.  It  was 
alleged  that  there  survived  said  Henry  C.  Pauly,  his  wife,  Amalie 
Pauly,  who  had  become  Amalie  Littler  by  intermarriage  with  George 
P.  Littler,  and  three  children,  Henry  C,  Edmund  B.  and  Irma  A. 
Pauly,  and  that  he  had  left  a  will  in  which  he  bequeathed  his 
entire  estate  to  his  wife,  absolutely  and  in  fee  simple,  with  the 
provision  that  in  case  of  her  remarriage  all  such  part  of  the  estate 
as  had  not  been  consumed  by  his  wife  or  remained  in  her  hands 
should  pass  to  and  vest  in  all  the  children,  share  and  share  alike; 
that  the  will  was  probated,  and  that  on  May  8,  1903,  Amalie  Pauly 
conveyed  the  one-half  interest  held  by  her  in  the  property  to  Geo. 
P.  Littler,  who  on  May  9,  1903,  reconveyed  the  property  to  Amalie 
Pauly  and  on  May  10,  1903,  married  her.  It  was  further  alleged 
that  the  children  of  Henry  C.  Pauly  were  claiming  an  interest  in 
the  land  under  the  terms  of  their  father's  will,  contending  that  the 
conveyances  between  Littler  and  Amalie  Pauly  were  void.  That  the 
Littlers  had  given  a  deed  of  trust  to  D.  &  A.  Oppenheimer  on  an 
undivided  one-half  interest  in  the  property  on  September  1,  1906, 
to  secure  a  loan  of  $8,000.  There  was  a  prayer  for  a  receiver,  for 
adjustment  of  the  equities  among  the  parties,  that  the  property 
be  sold  and  a  proper  distribution  of  the  proceeds  be  made. 

Henry  C,  Edmund  B.  and  Irma  A.  Pauly  answered,  the  latter 
by  her  guardian,  alleging  that  the  deeds,  by  and  between  Littler 
and  his  intended  wife,  were  executed  for  the  purpose  of  defeating 
the  terms  of  their  father's  will  and  for  the  purpose  of  defrauding 
the  children  out  of  their  interest  in  the  property,  and  that  they 
were  entitled  to  their  interest  in  the  property.  They  also  alleged 
a  conversion  of  the  rents  by  their  mother  and  prayed  for  an  ac- 
counting, for  a  judgment  for  their  share  of  the  rents,  for  a  can- 
cellation of  the  deeds  and  for  one-fourth  of  the  property. 

Littler  and  wife  answered  setting  up  the  will  and  the  right  of 
Amalie  Pauly  to  sell  the  land  to  Littler  and  that  his  reconveyance 
to  her  vested  the  title  in  her  to  one-half  the  property. 

D.  &  A.  Oppenheimer  answered  that  they  had  a  deed  of  trust 
on  one-half  the  property  executed  to  them  by  Littler  and  his  wife 
and  Henry  C.  Pauly  and  asked  that  their  lien  be  fixed  thereon  and 
if  a  sale  of  the  land  was  decreed  that  the  indebtedness  of  the 
Littlers  to  them  Be  paid  off  in  full. 

At  the  request  of  the  Paulys,  the  court  presented  the  case  on 
special  issues,  which,  together  with  the  answers  of  the  jury,  are  as 
follows : 

"1.  Did  Amalie  Pauly,  now  defendant  Amalie  Littler,  intend  to 
part  with  the  title  to  the  property  in  controversy  when  she  executed 
the  deed  of  May  8,  1903,  to  Geo.  F.  Littler?     Answer  yes  or  no. 

"Answer :     No. 

"2.  Was  it  understood  and  agreed  between  Geo.  F.  Littler  and 
Amalie   Pauly  at  and  before  the  execution  of  the  deed   of   May   8. 
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1903,  from  Amalie  Pauly  to  Geo.  F.  Littler,  that  he  should  re- 
convey  said  property  to  Amalie  Pauly  prior  to  their  marriage? 
Answer  this  question  yes  or  no. 

"Answer:     Yes. 

"3.  Were  the  conveyances  of  May  8,  1903,  from  Amalie  Pauly 
to  Geo.  P.  Littler,  and,  May  9,  1903,  from  Geo.  F.  Littler  to 
Amalie  Pauly  made  with  the  purpose  and  intent  on  the  part  of  Geo. 
F.  Littler  and  Amalie  Pauly  of  fraudulently  defeating  the  rights 
of  defendants  Irma  Pauly,  Henry  C.  Pauly  and  Edmund  Pauly  in 
and  to  the  property  in  controversy,  under  the  will  of  Henry  Pauly, 
deceased?     Answer  this  question  yes  or  no. 

"Answer :     Yes. 

"4.  What  was  the  reasonable  rental  value  of  the  downstairs  and 
basement  of  the  building,  warehouse,  stable  and  yard,  of  the  prop- 
erty in  controversy  from  May  10,  1903,  to  May  10,  1906? 

"Answer:     $70  per  month. 

"5.  What  was  the  reasonable  rental  value  of  the  upstairs  of  the 
store  building  situated  on  the  property  in  controversy,  from  May  10, 
1903,  to  May  10,  1906? 

"Answer:     $45  per  month. 

"6»  At  the  time  of  the  marriage  of  Mrs.  Amalie  Pauly  to  Geo. 
P.  Littler,  did  Mrs.  Pauly  have  the  property  in  this  controversy 
'on  hand  and  undisposed  of?'     Answer  this  question  yes  or  no. 

"Answer :     Yes. 

Upon  the  answers  the  court  adjudged  one-half  the  property  to 
John  C.  Dielmann,  one-fourth  to  Amalie  Littler  and  one-twelfth  each 
to  Henry  C,  Edmund  B.  and  Irma  A.  Pauly,  subjecting  the  interest 
of  Amalie  Littler  and  Henry  C.  Pauly  to  the  deed  of  trust  of  D.  & 
A.  Oppenheimer,  finding  the  property  incapable  of  partition  and 
ordering  a  sale  by  Geo.  B.  Taliaferro,  who  was  appointed  receiver. 
Appeals  from  the  judgment  have  been  perfected  by  Amalie  Littler 
and  D.  &  A.  Oppenheimer. 

Henry  Pauly  died  on  January  28,  1902,  leaving  surviving  him 
his  wife  Amalie,  and  three  children,  Henry  C,  Edmund  B.  and 
Irma  A.  Pauly.  In  his  will,  which  was  duly  probated,  were  the 
following  provisions:  "I  do  hereby  give,  will  and  bequeath  unto 
my  beloved  wife,  Amalie  Pauly,  all  the  estate  that  I  shall  leave  or 
die  possessed  of,  including  real,  personal  and  mixed  property,  leav- 
ing the  same  to  her  absolutely  and  in  fee  simple;  provided,  however, 
that  if  my  said  wife  should  remarry,  then  immediately  upon  her 
remarriage  all  such  part  of  my  estate  as  may  not  have  been  con- 
sumed by  my  wife,  or  remain  in  her  hands,  shall  pass  to  and  vest 
in  all  of  my  children,  share  and  share  alike,  absolutely  and  in  fee 
simple.  This  provision  shall  in  no  manner  prevent  my  wife  from 
selling,  and  disposing  of,  or  using  my  estate  as  she  sees  fit,  so  long 
as  she  remains  unmarried.'^ 

Amalie  Pauly  was  appointed  independent  executrix  of  the  will 
and  duly  qualified  in  that  capacity,  and  on  May  8,  1903,  she  exe- 
cuted, acknowledged  and  delivered  to  Geo.  F.  Littler  a  deed  of  con- 
veyance to  said  premises,  whereby  she  conveyed,  for  the  consideration 
of  one  dollar  paid  by  him,  a  number  of  lots  or  parcels  of  land,  among 
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the  number  being  tlie  property  in  controversy.  On  the  following 
day,  May  9,  1903,  the  same  property,  for  a  consideration  of  one 
dollar,  was  conveyed  by  George  F.  Littler  to  Amalie  Pauly,  by  a  deed 
which  was  duly  acknowledged,  delivered  and  recorded.  Amalie 
Littler  admitted  that  her  conveyance  of  the  property  to  Littler  was 
made  with  the  agreement  that  he  should  reconvey  to  her,  and  that 
the  conveyances  were  made  for  the  purpose  of  preventing  that  part 
of  the  will  in  connection  with  her  remarriage  from  "taking  effect 
so  far  as  the  children  were  concerned.'^  She  was  asked  if  the  con- 
veyances were  not  made  "to  prevent  them  from  taking  under  the 
will,"  and  answered,  "Yes,  sir."  George  F.  Littler  swore  that  he 
and  Amalie  Pauly  intended  to  marry;  that  they  read  the  will,  and 
before  they  married  went  to  a  lawj^er  to  consult  as  to  the  proper 
procedure  for  them  to  take  to  vest  the  title  of  the  property  in 
Amalie  Pauly  and  that,  under  advice  of  the  lawyer,  the  two  deeds 
were  executed.  That  the  deeds  were  executed  for  the  purpose  of 
preventing  the  children  from  getting  the  property,  and  that  was  the 
sole  purpose  of  the  transaction.  They  married  the  next  day  after 
the  execution  of  the  deed  by  Littler  to  Amalie  Pauly. 

We  do  not  question  the  correctness  of  the  proposition  that  the 
will  of  Henry  Pauly  placed  the  title  to  all  his  property  in  his  wife, 
Amalie  Pauly,  and  that  she  had  the  absolute  power  and  authority 
to  sell,  dispose  of  or  use  it  as  she  saw  fit  so  long  as  she  remained 
a  widow,  but  it  is  equally  clear  that  by  the  terms  of  the  will  all 
such  part  of  the  estate  "as  may  not  have  been  consumed"  by  the 
wife  or  that  remained  in  her  hands  when  she  married  George  F. 
Littler  passed  to  and  vested  in  the  children  of  Henry  Pauly.  The 
evident  intention  of  the  testator  was  to  place  all  his  property  in 
the  hands  of  his  wife  for  her  maintenance,  use  and  support,  coupled 
with  the  power  of  alienation  or  disposition  of  it  as  she  might  deem 
fit.  He  was  providing  for  her  comfort  and  support  alone  just 
so  long  as  she  remained  a  widow,  but  he  desired  to  preserve  the 
benefits  arising  from  his  property  to  his  wife  alone,  and  did  not 
desire  to  have  the  property  used  for  the  maintenance  and  support 
of  another  husband.  The  object  and  purpose  of  the  widow  and  the 
man  she  was  preparing  to  marry,  was  to  defeat  the  will  and  inten- 
tion of  the  testator  and  the  plan  of  passing  deeds  between  them- 
selves was  chosen  for  the  purpose  of  defeating  the  will  and  preventing 
the  children  of  the  dead  husband  from  coming  into  their  own,  and 
the  prime  issue  in  this  case  is,  as  to  whether  the  courts  of  Texas 
will  place  their  approval  upon  the  scheme  concocted  for  that  purpose. 
The  District   Court  has  answered  that  question   in  the  negative. 

The  demand  for  a  reversal  of  the  judgment  of  the  District  Court 
must  be  based  on  the  proposition  that  the  deed  of  Amalie  Pauly  to 
Littler  was  a  sale,  disposition  or  use  contemplated  by  the  will  of 
Henry  Pauly,  and  that  in  spite  of  the  evidence  that  its  execution 
and  manual  delivery  to  Littler  was  not  intended  by  the  parties  to 
pass  the  title,  but  was  a  device  and  subterfuge  to  defeat  the  terms 
of  the  will,  that  it  did  pass  the  title  to  all  the  property  that  had 
belonged  to  Henry  Pauly  and  divested  the  children  of  all  interest 
therein.     That  is  to  say,  that  the  mere  manual  delivery  of  a  deed 
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and  the  payment  and  acceptance  of  one  dollar  for  property  worth 
thousands  of  dollars,  passed  title  to  the  property,  no  matter  what 
the  intention  of  the  parties  may  have  been  in  executing  and  deliv- 
ering the  deed,  and  though  the  whole  scheme  was  founded  on  a 
conspiracy  to  defeat  the  rights  of  the  children,  and  thwart  the  in- 
tention of  their  father  as  expressed  in  his  will. 

We -have  seen  no  authorities  which  sustain  appellants'  propositions 
unless  it  be  the  case  of  Hanna  v.  Ladewig,  73  Texas,  37,  and  the 
case  of  Barnett  v.  De  Turk,  43  Pa.  St.  92,  cited  therein.  The  facts 
in  the  Texas  case  were,  that  Walter  Hinkly  died  in  1852,  leaving 
a  will  in  which  he  bequeathed  to  his  wife  all  of  his  property  with 
absolute  power  to  dispose  of  the  same,  "and  sell  and  convey  or  will 
and  bequeath  the  same  according  to  her  pleasure."  That  language 
was  followed  by  a  provision  that  the  residue  of  the  estate  that  might 
remain  undisposed  of  by  Mrs.  Hinkly  at  her  death,  should  be  vested 
in  her  four  children.  In  1865  Mrs.  Hinkly  conveyed  two  tracts 
of  land  to  a  child  of  hers,  not  named  in  the  will,  for  a  recited  con- 
sideration of  $14,000.  The  title  so  remained  until  it  was  recon- 
veyed  to  the  mother  by  the  son  to  whom  she  had  conveyed  it  three 
years  before.  The  mother  made  a  will  which  bequeathed  the  land 
to  certain  of  her  children,  not  by  Hinkly,  but  a  former  husband. 
The  contentions  of  the  plaintiffs,  who  were  some  of  the  children 
of  Mrs.  Hinkly,  were  that  the  will  left  only  a  life  estate  to  their 
mother  in  the  land  with  power  of  disposition,  that  upon  her  death 
the  property  passed  to  them  and  that  the  land  in  litigation  had  not 
been  disposed  of  at  the  death  of  their  mother,  in  execution  of  the 
power  given  in  the  will,  and  therefore  was  vested  in  the  plaintiffs. 
The  court  said:  "The  rights  of  the  plaintiffs  depend  on  the  fact 
whether  Mrs.  Hinkly  ever  executed  the  power  conferred  upon  her 
by  the  will  of  her  husband;  and  in  disposing  of  that  question,  as  it 
will  be  the  most  favorable  position  for  appellants,  we  will  assume 
that  under  the  will  of  her  husband  Mrs.  Hinkly  only  took  a  life 
estate  in  her  husband's  interest  in  the  two  tracts  of  land,  with  abso- 
lute power  to  dispose  of  them  during  her  life  by  deed  and  at  death 
by  will.'* 

The  contention  of  the  defendants  was,  that  the  power  conferred 
on  Mrs.  Hinkly  by  the  will  was  executed  by  her  deed  to  her  son, 
Z.  N.  Hanna,  before  mentioned^  and  the  court  so  held,  but  the 
plaintiffs  contended  that  the  deed  was  made  without  consideration 
with  intent  to  defraud  the  creditors  of  Mrs.  Hinkly  and  offered 
to  prove  that  there  was  no  consideration  for  the  deed.  It  was  not 
claimed  that  the  deed  was  made  to  Z.  N.  Hanna  to  defraud  the 
children  but  to  defeat  the  claims  of  creditors,  to  which  class  the 
children  did  not  belong.  The  court  held  that  Mrs.  Hinkly  had 
power  to  dispose  of  the  property  by  will  and  it  would  seem  imma- 
terial whether  the  deed  to  Z.  N.  Hanna  was  without  consideration 
or  not,  for  if  that  deed  had  been  null  and  void  it  merely  left  the 
property  in  the  hands  of  Mrs.  Hinkly  with  power  to  dispose  of  it 
by  will,  which  she  did.  Under  the  broad  terms  of  the  will  Mrs. 
Hinkly  had  the  power  to  give  the  land  to  one  of  her  children,  and 
the  children  could  not  have  objected.     The   facts   of  that  case   are 
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quite  different  from  the  facts  in  this.  In  that  case  it  was  not 
claimed  that  Mrs.  Hinkly  intended  by  her  conveyance  to  defeat  the 
intention  of  her  testator. 

In  this  case  the  conveyance  was  to  all  intents  and  purposes  made 
by  Mrs.  Pauly  to  herself,  Littler  being  used  merely  as  a  medium 
through  whom  she  could  obtain  title  to  the  property,  thwart  her 
dead    husband^s    will    and    deprive    her    children    of    their    property. 

However  much  the  cases  diflEer,  the  court  in  the  case  of  Ilanna 
V.  Ladewig  went  out  of  its  way  to  impliedly  endorse  the  case  of 
Barnett  v.  Deturk,  43  Pa.  St.,  92,  which  would  sustain  the  conten- 
tion of  appellants.  It  was  unnecessary  for  the  Supreme  Court  under 
the  facts  in  the  Hanna-Ladewig  case  to  go  the  extent  of  a  full 
approval  of  the  Pennsylvania  case,  and  we  are  not  disposed  to  follow 
it  to  that  extent.  It  would  make  a  mockery  of  the  wills  of  de- 
ceased persons,  if  they  could  be  defeated  and  rendered  nugatory 
by  such  palpably  fraudulent  devices  as  those  which  appear  in  this 
and  the  Pennsylvania  case.  The  implied  endorsement  of  it  by  the 
Texas  Supreme  Court  was  uncalled  for  by  the  facts  and  its  approval 
was,  therefore,  merely  obiter  dictum. 

It  follows  from  a  review  of  the  Hanna-Ladewig  case  that  the 
doctrine  of  stare  decisis  can  not  avail  appellants  in  this  case.  The 
Supreme  Court  in  that  case,  nor  in  any  other,  has  held  that  a 
deliberate  scheme  to  possess  the  property  of  an  estate  and  defeat 
the  will  of  a  testator  by  pretended  conveyances  can  be  justified,  and 
if  it  had  been  so  held  in  the  case  mentioned  it  would  not  be  stare 
decisis  because  not  called  for  by  the  facts  developed  therein.  Hart 
V.  Gibbons,  li  Texas,  213.  No  such  state  of  facts,  as  appear  in 
tlie  case  now  under  consideration,  have  been  found  in  any  decision, 
unless  it  be  in  the  Pennsylvania  case,  which  can  not  form  the 
basis  for  stare  decisis  in  this  State,  even  when  commended  by  the 
Supreme  Court  of  Texas  in  a  case  where  such  commendation  was 
not  necessary  to  a  decision  of  the  case  presented. 

The  provision  in  tlie  will  as  to  tlie  property  that  remained  at  the 
time  of  the  marriage  of  Mrs.  Pauly  was  valid,  under  the  authori- 
ties in  this  State,  as  well  as  others.  Laval  v.  Staflfel,  64  Texas,  370; 
McMurry  v.  Stanley,  69  Texas,  227;  Lockridge  v.  McCommon,  90 
Texas,  234;  Little  v.  Giles  (Xeb.),  41  X.  W.  Rep.,  186;  Underbill, 
Wills,  sec.  506.  And  it  could  not  be  defeated  by  conveyances,  which 
if  upheld  would  nullify  the  provision  and  substitute  the  wish  and 
desire  of  the  wife  in  its  stead.  As  said  by  the  Court  of  Civil  Ap- 
peals of  the  First  District  in  the  case  of  Gibony  v.  Hutcheson,  20 
Texas  Civ.  App.,  581,  Mrs.  Pauly  was  given  the  "power  to  manage, 
sell  and  dispose  of  the  fee  for  her  own  benefit,  but  of  course  she 
would  not  have  under  this  power  the  right  to  make  a  fraudulent 
disposition  of  the  property  for  the  purpose  of  defeating  tl^e  rights 
of  the  residuary  legatees  and  devisees."  That  was  the  object  of 
Mrs.  Pauly  in  making  the  deed  to  Littler  and  obtaining  his  re- 
conveyance just  upon  the  eve  of  the  happening  of  a  contingency 
provided  for  in  the  will,  which  would  invest  in  the  children  the 
title  to  all  of  the  property  of  the  testator  that  had  not  "been  con- 
sumed'* or  that  remained  in  her  hands.     It  may  be  that  the  rights 
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of  the  children,  by  the  will  of  Henry  Pauly,  were,  to  use  the  lan- 
guage of  the  court'  in  Hanna  v.  Ladewig,  "dependent  on  the  voli- 
tion, pleasure  and  act  of  his  wife,^'  but  they  were  not  dependent  upon 
the  execution  of  fraudulent  conveyances  having  no  other  purpose 
than  the  defeat  of  those  rights.  The  property  occupied  the  same 
position  after  the  reconveyance  by  Littler  that  it  did  before  it 
was  conveyed  to  him,  and  the  interest  of  the  children  attached  upon 
the  consummation  of  the  marriage  between  George  F.  Littler  and 
Amalie    Pauly. 

George  F.  Littler  was  used  as  a  witness  by  appellees  and  clearly 
evinced  a  desire  to  evade  answering  questions  propounded  to  him, 
as  stated  by  the  court  in  a  qualification  of  the  bill  of  exceptions, 
and  was  unwilling  to  testify  to  matters  about  which  he  was  asked, 
and  the  court  properly  allowed  counsel  to  ask  him  leading  questions. 
The  evidence  was  admissible  as  tending  to  prove  fraud  in  the  con- 
veyance made  by  Amalie  Pauly  and  the  reconveyance  made  by  Littler. 

The  evidence  of  Littler  and  wife  upon  a  former  trial  was  com- 
petent as  admissions  on  their  part.  They  testified  to  practically  the 
same  matters  on  this  trial  and  the  admission  of  the  evidence  could 
not  have  damaged  them  had  it  been  improperly  admitted. 

It  was  not  pleaded,  nor  proved,  that  the  mortgage  was  given 
to  D.  &  A.  Oppenheimer  to  secure  a  debt  incurred  for  the  benefit 
of  the  separate  estate  of  Mrs.  Littler,  and  the  judgment  in  favor 
of  Henry  C.  Pauly,  who  signed  the  mortgage  as  a  surety,  over 
against  Mrs.  Littler  can  not  be  sustained. 

The  court  did  not  err  in  refusing  to  allow  Jesse  D.  Oppenheimer, 
cashier  and  agent  for  D.  &  A.  Oppenheimer,  to  testify  that  he 
relied  upon  the  decision  in  Hanna  v.  Ijadewig  and  the  advice  of 
his  attorney,  in  making  the  loan  to  Littler  and  wife.  The  case 
did  not  reach  the  facts  in  this  case  and  the  doctrine  of  stare  decisis 
did  not  have  any  pertinency  or  application.  The  pleadings  and  evi- 
dence do  not  raise  an  issue  as  to  D.  &  A.  Oppenheimer  being  in- 
nocent lien  holders,  but  tlie  fact  that  they  acted  on  the  decision 
in  Hanna  v.  Ladewig  showed  that  the  circumstances  under  which 
the  deeds  were  executed  by  and  between  Littler  and  Amalie  Pauly, 
must  have  been  known  to  them. 

With  the  judgment  amended  so  as  to  leave  out  that  portion  which 
gave  a  recovery  to  Henry  C.  Pauly  as  against  Mrs.  Littler  and  her 
husband,  for  any  amount  taken  out  of  his  part  of  the  estate  in  the 
suretyship  matter,  the  judgment  will   be  affirmed. 


Writ  of  error  refused. 


A  ffirmed. 


International    &    Great    Northern    Railway    Company    v. 

Frank  Reiden. 

Decided  January  8,  1908. 

1. — ^Aailroads — ^Personal  Injnriet — Contributory  Negligence. 

In  a  suit  by  a  brakemfln  against  a  railroad  company  for  personal  injuries 
alleged  to  have  been  caused  by  stepping  upon  a  rotten  cross-tie  in  the  track 
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at  a  siding  while  he  was  attempting  to  flag  an  approaching  train,  and  by  the 
crumbling  of  the  tie  he  was  caused  to  fall  and  strike  his  head  upon  the  rail, 
whereby  he  became  unconscious,  and  while  in  that  position  and  condition  the 
engine  he  was  trying  to  flag  struck  and  injured  him,  evidence  considered,  and 
held  to  show  no  negligence  on  the  part  of  the  defendant  company,  and  to  show 
affirmatively  that  the  plaintiff  was  guilty  of  contributory  negligence. 

2.— Haster  and  Servant— Safe  Place  to  Work. 

A  master  is  not  liable  where  the  servant's  injury  was  not  caused  by  any 
defect  in  the  place  in  which  he  is  required  to  work,  which  affected  its  safety 
when  used  in  the  ordinary  way  and  for  the  purpose  for  which  it  was  intended. 

8. — Same — Safe  Track. 

The  rule  which  requires  a  railroad  company  to  keep  its  track  in  reasonably 
safe  condition  was  intended  for  the  protection  of  its  servants  while  operating 
trains  thereon,  and  if  the  master  performs  his  duty  in  this  respect  he  is  not 
liable  for  an  injury  to  a  servant  received  while  using  the  track  for  a  different 
purpose,  except  in  such  places  as  the  duties  of  the  servant  require  him  to  walk 
upon,  over  or  along  the  track. 


4. — ^Negligence — ^Foreseen  Consequences. 

Negligence,  to  be  actionable,  must  be,  the  proximate  cause  of  an  injury 
which,  in  the  light  of  the  attending  circumstances,  ought  to  have  been  foreseen 
as  a  natural  and  probable  consequence  of  the  negligent  act. 

5. — ^Vaster  and  Servant — Disobedience  of  Rule. 

A  master  has  a  right  to  rely  upon  his  servants  obeying  the  rules  ordained 
for  the  safe  conduct  of  nis  business,  and  to  assume  that  when  an  occasion  arises 
which  calls  for  an  observance  of  the  rule,  it  will  be  obeyed. 

Appeal  from  the  45th  District  Court,  Bexar  County.  Tried  below 
before  Hon.  J.  L.  Camp. 

HicJcs  &  Hicks,  for  appellant. — There  being  no  allegation,  or  evi- 
dence that  the  track  at  Tuna  Siding  was  used  by  the  employes 
to  any  greater  extent  or  in  any  other  way  than  any  other  portion 
of  the  main  line,  there  was  no  obligation  on  defendant  to  maintain 
said  track  in  such  condition  that  its  employes  might  use  the  ends 
of  the  ties  as  a  safe  place  to  walk  or  stand  upon.  Bailey  on  Master 
and  Servant,  par.  106;  Stetler  v.  Chicago  and  N.  W.  By.,  46  Wis., 
497;  Texas  &  P.  By.  v.  Hemphill,  38  Texas  Civ.  App.,  435. 

Before  a  party  can  be  held  liable  for  injuries  alleged  to  have 
resulted  from  his  act  of  negligence  it  must  appear  that  such  negli- 
gence was  the  proximate  cause  of  such  injuries,  that  is,  it  must 
appear  that  the  accident  which  resulted  in  such  injuries  was  such 
as  a  reasonably  prudent  man,  in  view  of  all  the  facts,  would  have 
anticipated — not  necessarily  the  precise,  actual  injury,  but  some 
like  injury  produced  by  similar  intervening  agencies.  Texas  &  P. 
By.  V.  Bigham,  90  Texas,  223 ;  Scale  v.  G.,  C.  &  S.  F.  By.,  65  Texas, 
274;  Selleck  v.  Lake  Shore  By.,  58  Mich.,  195;  Milwaukee  v.  Kellog, 
94  IT.   S.,  469;  Pennsylvania  Co.  v.   Hensil,   70  Ind.,   569. 

The  evidence  of  the  alleged  negligence  must  be  such  as  to  make  it 
reasonably  probable  that  such  fact  existed,  and  where  the  only 
evidence  of  it  is  that  of  plaintiff  and  it  appears  that  his  knowledge 
of  the  existence  of  such  alleged  negligence  was  nothing  more  than  a 
surmise  and  that  he  did  not  and  could  not  know  certainly  of  its 
existence  the  evidence  is  insufficient  to   sustain   a  verdict,   especially 
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where  it  is  contradicted  by  the  physical  facts  and  the  positive  state- 
ments of  eye-witnesses.  Gulf,  C.  &  8.  F.  Ry.  v.  Wilson,  59  S.  W. 
Rep.,  590;  Missouri  Pac.  Ry.  v.  Somers,  78  Texas,  411;  International 
&  G.  N.  Hy.  V.  Garcia,  75  Texas,  583. 

Where  the  undisputed  evidence  shows  that  if  a  certain  alleged 
rule  of  defendant  was  in  force  that  plaintiff  has  breached  the  same 
and  that  such  breach  must  of  necessity  have  been  a  proximate  cause 
of  plaintiff's  injury,  the  defendant  is  entitled  to  special  charge,  if 
requested,  which  assumes  the  fact  of  such  breach  and  of  its  being 
negligence  and  the  proximate  cause  of  the  accident  in  case  the  jury 
should  find  that  such  rule  was  in  fact  in  force  at  the  time  of  the 
accident.  Denham  v.  Trinity  County  Lumber  Co.,  73  Texas,  82; 
Houston  &  T.  C.  Ry.  v.  Burling,  37  S.  W.  Rep.,  1083;  Gulf,  W. 
T.  &  Pac.  Ry.  v.  Cornell,  84  Texas,  80;  Galveston,  H.  &  S.  A.  Ry. 
V.  Brown,  95  Texas,  2;  Pilkington  v.  Gulf,  C.  &  S.  F.  Ry.,  70 
Texas,  229. 

John  Sehom,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  $40,000  damages  for  personal  injuries. 
As  grounds  for  his  recovery  plaintiff  alleged  that  while  he  was  in 
defendant's  employ  as  a  brakeman  on  a  freight  train,  it  became 
his  duty  to  go  upon  the  main  track  of  defendant's  road  at  Tuna 
siding  to  flag  an  approaching  passenger  train,  and  while  thereon 
he  stepped  upon  the  end  of  a  cross-tie,  which,  by  reason  of  its  rotten 
condition,  crumbled  beneath  him,  threw  him  down  and  his  head 
struck  one. of  the  rails  rendering  him  unconscious;  and  when  in  such 
condition  the  passenger  train  struck  him  in  the  face  and  injured 
him. 

The  grounds  of  negligence  alleged  were:  (1)  in  permitting  the 
defective  and  rotten  cross-tie  to  be  and  remain  in  the  track;  (2) 
in  failing  to  discover  plaintiff  lying  on  the  track;  and  (3)  that  the 
employes  in  charge  of  the  passenger  train  saw  plaintiff  and  failed 
to  use  the  means  at  hand  to  avoid  striking  him. 

The  defendant  answered  by  a  general  demurrer  and  general  denial, 
and  pleaded  specially: 

1.  That  plaintiff  was  a  brakeman  on  a  northbound  freight  train 
which  had  stopped  at  Tuna  with  its  rear  end  obstructing  the  main 
line;  that  it  was  his  duty  to  go  ahead  of  his  engine  and  flag  an  ap- 
proaching southbound  passenger  train,  which  did  not  arrive  until 
some  time  after  the  freight  train  took  the  siding;  that  while  wait- 
ing for  the  train,  he  lay  down  near  the  rails  and  went  to  sleep,  and, 
while  asleep,  was  struck  by  the  passenger  train,  that  by  reason 
whereof  his  injuries  were  the  result  of  his  own  negligence. 

2.  That  there  was  no  station  at  Tuna  and  no  switching  done 
there,  and  that  the  track  was  not  designed  as  a  pathway  for  its 
employes,  and  defendant  owed  plaintiff  no  duty  to  keep  the  track 
there  in  safe  condition  to  walk  on;  that  there  was  between  the 
siding  and  main  line  a  space  eight  or  ten  feet  wide,  smooth  and 
safe  to  walk  on  and  that  it  was  not  necessary  to  go  upon  and  stand 
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on  the  main  track  to  flag  the  train^  and  that  plaintiff  was  guilty 
of  negligence  in  doing  bo. 

3.  That  plaintiff  knew  the  condition  of  the  track  at  Tuna  and 
assumed  the  risk. 

4.  That  plaintiff  was  guilty  of  negligence  in  going  upon  the 
track  unnecessarily   in  front  of   a  moving  train. 

5.  That  plaintiff,  at  the  time  he  was  struck,  was  opposite  the 
cab  of  the  engine  of  the  train;  that,  under  the  time-card  and  rules, 
it  was  his  duty  to  have  flagged  at  a  point  several  hundred  feet 
north  of  the  point  where  he  was  struck  and  that  he  was  guilty  of 
negligence   in   being  there. 

6.  That  if  plaintiff  attempted  to  flag  the  passenger  train  he  did 
so  from  a  point  opposite  the  cab  of  the  engine  of  the  freight  train 
and  behind  the  headlight  of  such  train;  that  said  headlight  tended 
to  throw  him  in  the  shadow  of  the  engine,  and  he  was  guilty  of 
contributory   negligence   in   attempting  to   flag  from   that   point. 

The  case  was  submitted  to  the  jury  only  on  the  first  ground  of 
negligence  alleged;  the  verdict  rendered  was  for  $18,566.20,  and  for 
that  sum  the  judgment  appealed  from  was  rendered. 

ConcliLsions  of  Fact, — As  these  conclusions  will  determine  the 
question  as  to  the  validity  of  the  judgment,  we  will  state  the  evi- 
dence at  some  length. 

Tuna  is  a  siding  on  defendant's  railroad,  between  Cotulla  and 
Laredo,  it  being  about  eight  miles  south  of  the  first  named  station. 
No  station  nor  telegraph  office  is  maintained  there,  it  being  used 
ordinarily  only  as  a  siding  for  the  passing  of  trains. 

On  June  2,  1905,  the  plaintiff  was  head  brakeman  on  one  of  de- 
fendant's freight  trains,  which  left  Laredo  about  10  o'clock  at  night, 
going  north,  and  was  to  pass  the  southbound  passenger  on  defend- 
ant's road  at  Cotulla.  But  the  trainmen,  finding  that  the  freight 
train  could  not  reach  Cotulla  on  time,  ran  it  on  the  side  track  at 
Tuna  in  order  for  the  passenger  train,  as  it  had  the  right  of  way, 
to  pass  it  at  that  station.  The  freiglit  train  was  a  long  one,  having 
in  it,  besides  the  engine  and  tank,  some  30  odd  cars,  and  could 
not,  on  account  of  its  length,  as  an  entirety,  occupy  the  siding. 
With  the  engine  on  the  northern  extremity  of  the  siding,  the 
caboose  and  the  car  next  to  it  in  the  rear  of  the  train  standing  on 
the  main  track  were,  of  course,  an  obstruction  to  the  passenger  train 
approaching  in  the  opposite  direction. 

It  was  about  3:10  a.  m.  when  the  freight  train  took  the  siding 
at  Tuna.  It  was  then  plaintiff's  duty^  to  put  out  signals  and  warn 
the  southbound  passenger  train  of  tlie  fact  that  the  main  track 
was  obstructed  by  a  part  of  the  freight  train.  The  warning  and 
signals  should  have  been  given  in  accordance  with  and  in  obedience 
to  rule  7  promulgated  by  the  company  to  meet  such  conditions  as 
were  then  present  at  Tuna,  which  rule  is  as  follows: 

"Torpedoes  and  red  signals  must  be  carried  on  all  engines,  bag- 
gage cars  and  cabooses,  and  by  all  bridge  and  track  foreman,  to  be 
used  to  stop  trains  when  necessary. 

*TV^hen  a  train,  from  any  cause,  has  to  stop  on  main  track  in 
such  a  position  as  to  endanger  it  from  approaching  trains,  it  must 
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be  protected  by  torpedoes  and  red  signals  in  the  following  man- 
ner: Flagmen  will  place  one  torpedo  on  the  rail  at  least  twenty 
telegraph  poles  from  his  train;  place  one  torpedo  on  the  same  rail 
at  a  further  distance  of  ten  telegraph  poles  from  the  first  torpedo 
and  then  take  a  position  about  midway  between  the  two  torpedoes 
to  stop  the  train  with  red  signals.  In  case  the  flagman  is  called 
in  before  any  train  arrives,  he  will  take  up  the  torpedo  nearest  his 
train,  and  return  to  his  train  as  quickly  as  possible,  leaving  the 
furtherest  torpedo  from  his  train  on  the  rail. 

*^When  an  engine  explodes  the  first  torpedo,  the  engineer  will  call 
for  brakes,  and  trainmen  will  bring  the  train  under  full  control 
soon  as  possible,  and  if  no  further  indication  of  danger  is  discov- 
ered, the  train  will  proceed  cautiously  until  the  conductor  and  engi- 
neer are  satisfied  that  the  track  is  clear.  Should  the  engine  explode 
the  second  torpedo  the  engineer  and  trainmen  must  use  all  means 
at  their  command  to  bring  the  train  to  a  full  stop  quick  as  possible, 
and  not  proceed  until  they  know  positively  that  the  track  is  clear.'' 

Instead  of  acting  in  obedience  and  in  conformity  to  this  rule,  the 
plaintiff,  when  his  train  took  the  siding,  as  before  stated,  got  down 
from  the  cab  of  the  engine  and  took  his  seat  on  the  end  of  a  cross- 
tie  of  the  main  track,  opposite  the  rear  end  of  the  engine,  and 
awaited  the  arrival  of  the  passenger  train,  with  his  lantern  sitting 
on  the  ground  beside  him,  and,  according  to  his  testimony,  sat 
there  about  an  hour  and  15  minutes  when,  at  about  4:30  in  the 
morning,  he  first  saw  the  passenger  train,  at  the  distance  of  about 
a  mile,  approaching  on  the  main  track  from  the  north. 

Here  we  deem  best  to  state  in  his  own  language  what  he  says 
occurred :  "I  looked  up  the  track  and  saw  the  passenger  train 
coming;  I  got  up  and  flagged  them  with  a  lamp,  with  a  white 
light,  an  ordinary  lantern;  I  swung  the  lantern  across  the  track. 
When  I  started  flagging  the  passenger  train  was  about  a  quarter 
of  a  mile.  I  got  up  and  made  a  step  forward;  I  guess  I  stood  on 
the  track  flagging  a  minute  or  two;  no,  not  that  long;  a  few  sec- 
onds, I  guess;  I  guess  I  swung  my  lantern  four  or  five  times;  then 
stepped  forward,  then  sideways.  I  was  near  the  middle  of  the 
track;  then  I  stepped  to  the  left  side  of  the  track,  wliat  I  would 
call  left  the  way  I  am  sitting,  the  side  the  engineer  is  on  coming, 
and  I  thought  in  so  stepping  over  to  the  left  side  he  would  be  more 
apt  to  see  me  because  of  our  light  burning,  and  as  I  did  so  I 
stepped  on  a  tie,  rotten  tie,  and  it  gave  way  under  me  and  my  foot 
went  out  and  down  I  came  and  that  is  all  I  remember.  I  don't 
remember  a  thing  after  that.  When  I  came  to  myself  I  was  in 
Santa  Rosa  hospital.  I  was  unconscious  three  days  and  was  in  the 
hospital  when  I  came  to  myself.  When  I  stepped  on  it  (the  rotten 
tie),  why  it  just  crumbled  under  my  feet  and  broke  right  down 
with  me.  I  fell  backwards.  If  I  had  fell  frontward  I  would  have 
been  lucky.  The  passenger  train  was  about  300  feet  or  more  from 
me  when  I  fell.  I  can't  say  whether  they  saw  me  flag  or  not.  They 
ought  to  have  seen  it;  I  will  say  that.  I  don't  say  they  did;  they 
ought  to." 

As  to  plaintiff's  injuries,  the  evidence  shows  the  roof  of  his  mouth 
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was  split  open^  his  head  was  practically  split  from  his  teeth  down 
through  the  inside  of  the  eye  cavity^  the  bottom  of  the  nose  and 
through  the  teeth  clear  back  through  the  hard  bone  of  the  palate 
and  that  the  bone  of  his  forehead  and  upper  part  of  his  head  was 
crushed. 

No  one  of  either  crew  witnessed  the  accident.  All  the  members 
of  the  crew  of  the  freight  train^  except  the  plaintiff^  testified  that 
they  were  asleep  when  the  accident  occurred.  Emil  Meyer,  the  fire- 
man on  the  engine  of  the  freight  train,  testified  that  before  reach- 
ing Tuna  plaintiff  was  sitting  on  the  seat  box  in  the  cab  of  the 
engine  and  that  he  noticed  he  was  nodding  occasionally  and  asleep 
a  time  or  two,  at  least  that  he  had  his  eyes  closed  and  was  not 
saying  anything,  and  seemed  like  he  was  asleep.  That  after  the 
train  lined  up  on  the  switch  at  Tuna  plaintiff  got  off  the  engine 
and  sat  down  on  the  main  line  opposite  the  engine,  that  he  saw 
him  about  15  or  20,  probably  25  to  30,  minutes  before  the  acci- 
dent, after  witness  ate  a  lunch,  sitting  on  the  end  of  the  tie  on 
the  main  line  with  his  lamp  between  his  feet,  and  he  was  nodding 
and  he  mad6  a  break  to  lie  down,  but  whether  Jie  did  or  not  the 
witness  could  not  say.  When  the  witness  was  asked  what  he  meant 
by  saying  he  ^'made  a  break  to  lie  down"  he  answered  as  follows: 
"Why,  he  just  moved  around  as  though  he  was  going  to  lie  down 
lengthwise  on  the  tie,  just  eased  himself  around.  That  is  the  last 
thing  I  seen  him  do.  I  was  smoking  a  pipe  and  was  in  the  gang- 
way after  eating  a  lunch,  and  I  went  in  on  to  the  seat  box  and. 
went  to  sleep  myself." 

Henderson,  engineer  of  the  freight  train,  testified:  "I  was  engineer 
on  the  freight  train  at  Tuna.  I  did  not  see  Rieden  at  the  instant 
he  was  struck.  I  was  sitting  in  my  cab  sleeping.  I  had  nothing 
to  do  except  to  see  that  the  engine  did  not  die;  I  had  recruited 
the  fire  a  few  minutes  before  I  fell  asleep.  I  suppose  I  had  been 
asleep  about  25  minutes;  I  kept  the  fire  going  because  the  fireman 
was  very  much  fatigued  and  he  had  fallen  asleep  before  I  did  and 
I  did  that  just  to  give  him  a  chance  to  rest  a  little;  the  last  time 
I  saw  Rieden  before  the  accident  he  was  sitting  on  the  end  of  a  tie 
on  the  main  line  about  two  or  three  feet  in  advance  of  my  seat, 
north  or  about  the  north  end  of  the  cab,  parallel  to  the  north  end 
of  the  cab;  my  engine  stopped  in  the  siding  just  close  enough  to 
the  north  end  to  clear  the  main  line.  I  did  not  pay  any  particular 
attention  to  Rieden;  I  think  I  addressed  him  a  word  or  two  while 
I  was  in  the  cab,  something  in  regard  to  'I  guess  we  are  stuck  here 
till  maybe  daylight,  or  longer,'  or  something  like  that;  I  don't  re- 
member taking  any  notice  of  him  more  than  that;  he  was  sitting 
on  the  ties;  I  don't  remember  what  answer  he  gave,  but  something, 
he  answered  'I  guess  so;'  or  something  of  that  sort;  I  first  knew 
Rieden  was  hurt  immediately  after  the  passenger  train  stopped;  as 
the  engine  was  passing  my  engine  the  bell  was  ringing  and  that 
woke  me.  I  saw  the  train  was  coming  to  a  stop;  I  presume  the 
engine  had  passed  my  engine  two  oar  lengths  when  I  saw  Engineer 
Ayrer  going  back  with  a  torch  and  I  supposed  he  was  going  back 
to  notify  me  of  something;  when  he  arrived  I  asked  him  what  it 
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was,  and  he  said,  *I  think  I  struck  something,'  and  I  wasn't  more 
than  two  steps  from  the  gangway  of  my  engine;  and  I  imme- 
diately turned  my  torch  and  held  it  up  and  saw  Mr.  Rieden  lying 
there  and  blood  flowing  from  his  head;  I  think  he  was  about  the 
north  end  of  the  cab,  maybe  a  little  further  toward  the  rear  end 
of  the  cab;  I  took  his  head  on  my  knees  and  with  'waste'  attempted 
to  wipe  the  blood  and  dirt  from  his  face,  and  we  immediately  placed 
him  in  the  caboose  and  went  to  CotuUa  and  set  out  the  train  and 
came  to  San  Antonio  with  him  in  the  caboose;  we  summoned  a 
doctor  at  Cotulla;  that  was  the  closest  place  where  a  doctor  could 
be  gotten,  and  I  believe  the  doctor  came  on  to  San  Antonio.  As 
the  pilot  of  an  engine  moves  along  the  track  it  extends  6  or  7 
inches  over  the  rail;  it  is  about  3  inches  from  the  top  of  the  rail 
to  the  tie.  The  last  time  I  spoke  to  Mr.  Rieden  I  do  not  know 
what  he  was  doing  or  what  his  position  was  in  reference  to  the 
track;  I  do  not  know  whether  he  was  sitting  down  or  lying  down, 
because  I  did  not  look  at  him;  the  last  time  I  saw  him  was  im- 
mediately after  we  stopped  on  a  side  track;  not  over  5  minutes,  or 
something  like  that;  I  just  said,  T  guess  we  are  stuck  here  for 
an  hour  or  two/  and  I  think  he  answered  me,  *yes,  I  suppose  so.' 
No,  I  didn't  mean  to  state  a  moment  ago  that  I  saw  Rieden  after 
the  fireman  went  to  sleep;  the  fireman  didn't  go  to  sleep,  I  don't 
think,  for  20  or  25  minutes,  or  possibly  30  minutes,  after  we  had 
stopped  there." 

Ayrer,  the  engineer  on  the  passenger  train,  testified;  *T  was  the 
engineer  on  the  passenger  train  on  the  night  Rieden  was  inj.ured 
at  Tuna.  The  train  had  a  time  order  to  make  Cotulla  and  didn't 
make  there;  I  naturally  looked  for  it  at  Tuna,  a  mile,  about  two 
and  a  half  miles  north  of  Tuna  there  is  a  knoll,  and  then  the  track 
is  depressed  about  a  mile  north  of  Tuna  and  straight  so  that  you 
could  see  at  least  a  mile  and  a  half  or  two  miles  the  way  that  train 
was  standing  if  the  lights  are  burning,  and  this  train  had  a  bright 
headlight  burning,  and  I  approached  the  station  at  a  reasonably 
low  rate  of  speed,  about  12  or  15  miles  an  hour,  and  saw  the  head- 
light burning,  and  saw  the  train  didn't  clear — I  could  see  the 
lights  of  the  caboose,  or  rear  end  of  the  caboose,  looked  to  be  about 
the  center  of  the  track,  and  I  also  saw  a  lantern,  such  as  trainmen 
use,  as  much  as  two  city  blocks  away,  probably  six  hundred  feet; 
well,  I  saw  it  when  I  was  approaching  the  station  and  it  was  sit- 
ting between  the  main  track  and  the  siding,  and  I  didn't  know 
whether  it  was  nearer  the  one  or  the  other,  but  know  that  it  was 
sitting  in  that  position  about  opposite  the  engine  that  was  on  the 
siding,  and  as  the  engine  passed  by — the  engine  I  was  running — 
as  it  passed  by  the  other  engine,  struck  some  object,  or  something 
knocked  this  lantern  over;  I  saw  the  lantern  as  something  knocked 
it  over,  and  it  went  out;  I  then  stopped  and  went  back  with  a  torch 
to  see  what  it  was;  I  stopped  and  told  the  conductor  that  I  had 
knocked  a  brakeman  off  the  track,  or  something  had  knocked  the 
lamp  out,  and  went  back  and  found  this  man  Rieden  with  his 
face  and  head  injured,  and  apparently  in  convulsions  from  the  in- 
juries received.     The  lantern  opposite  the  engine  was  stationary,  sit- 
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ting  on  the  ground;  I  never  saw  it  move  until  it  went  out;  appa- 
rently knocked  out;  as  my  train  approached  I  got  no  signals  from 
any  person  around  the  freight  train  and  I  saw  no  object  opposite 
the  lantern  on  the  ground  or  near  the  track.  I  saw  nothing  on  the 
ground  except  a  lantern.  The  electric  light  from  the  engine  in  the 
siding  would  hide  anything  behind  it  unless  it  was  a  light,  the 
electric  light  was  very  bright.  It  had  the  effect  of  blinding  me 
from  seeing  any  object  unless  it  was  another  light;  the  other  light, 
of  course,  would  look  very  dim  in  comparison  with  an  electric  light; 
the  light  on  the  ground  was  a  trainman's  lamp;  I  think  I  passed 
the  switch  stand  at  about  10  or  18  or  15  miles  an  hour;  I  stopped 
with  the  chair  car  opposite  the  freight  engine  or  opposite  the  man 
that  was  struck;  only  the  baggage  car  and  smoker  passed  him;  I  saw 
nothing  until  as  the  lamp  was  knocked  over  I  thought  I  saw  a 
moving  object  there  on  the  ground;  afterwards  I  saw  a  pair  of 
gloves  lying  across  the  rail ;  the  gauntlets  on  one  side  and  the 
fingers  on  the  other  had  been  lying  across  the  rail  in  this  fashion; 
they  were  right  opposite  where  Rieden  was  lying;  I  did  not  pick 
them  up;  when  the  light  went  out  it  was  between  my  cab  and  the 
front   of   my  engine.'* 

Smith,  the  fireman  on  the  passenger  train,  testified:  "I  was 
fireman  on  the  passenger  train;  as  our  train  approached  Tuna  I 
was  looking  down  the  track  toward  the  end  of  the  train  standing 
on  the  siding;  I  did  not  see  any  signal  that  night  as  we  came  into 
the  siding.  No,  there  was  no  signal  given;  the  first  I  knew  that 
anjrthing  was  the  matter  was  when  the  engineer  put  his  air  in  the 
emergency;  our  engine  was  right  opposite  the  engine  on  the  side 
track  at  that  time;  we  ran  about  two  car  lengths  and  a  half;  I 
did  not  go  back  with  the  engineer  to  where  Rieden  was;  I  went 
back  later;  he  was  lying  there  when  I  got  there.  I  did  not  stay 
there;  I  just  glanced,  saw  who  it  was  and  went  back  to  my  engine 
and  did  not  get  off  my  engine  any  more.'' 

Ijcwis,  conductor  on  the  freight  train,  testified:  'T  was  conductor 
on  the  freight  train  at  the  time  Rieden  was  injured:  I  was  in  the 
caboose;  I  did  not  see  him  at  the  time  he  was  struck;  the  first 
I  knew  he  was  injured  was  when  I  got  up  to  the  front  end  of  the 
train  and  saw  what  was  the  matter;  I  did  not  think  anything  was 
the  matter,  but  the  passenger  train  stopped  up  there  and  that  was 
unusual,  and  I  went  up  to  see  what  was  the  cause  of  it.  I  saw 
Rieden  35  or  40  minutes  previous  to  that;  I  saw  some  gloves  on 
the  rail  there  the  night  of  the  accident,  they  were  lying  across  the 
rail.  They  were  on  the  right  hand  rail  on  the  main  line  going 
south;  that  is,  the  west  rail.  Mr.  Monahan,  conductor  of  the  pas- 
senger train,  picked  them  up  and  gave  them  to  me;  I  locked  them 
up  in  the  caboose;  I  do  not  know  what  became  of  them;  I  also 
locked  up  Rieden's  hat;  I  missed  them  several  days  afterward;  I 
locked  them  up  in  the  locker  and  several  days  afterwards  when  I 
went  to  the  locker  the  gloves  were  missing  and  the  hat,  too;  I 
haven't  seen  the  gloves  or  the  hat  from  that  day  to  this;  I  have 
no  idea  what  became  of  them;  I  haven't  got  them." 

Monahan,  conductor  on  the  passenger  train,  testified:     "I   didn't 
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know  anything  about  the  accident  until  after  it  occurred;  after  the 
engineer  stopped  and  got  off  his  engine  I  went  back  to  where 
Rieden  was  lying  and  found  we  had  struck  him.  I  was  not  looking 
down  the  track  as  we  approached  Tuna;  we  put  Rieden  in  his  caboose 
and  he  was  taken  to  CotuUa;  I  then  went  to  the  section  house  and 
^phoned  to  Cotulla  to  have  a  physician  meet  him  on  the  arrival  of 
their  train.  I  found  a  pair  of  gloves  lying  on  the  rail  near  where 
Rieden  was  picked  up;  that  is,  after  we  had  picked  Rieden  up; 
they  were  lying  on  the  rail,  one  on  top  of  the  other;  the  fingers 
were  cut  off;  I  mean  the  fingers  of  the  gloves;  they  were  gauntlet 
gloves,  and  were  lying  in  this  manner  with  the  fingers  inside;  the 
flange  of  the  wheel  had  cut  the  fingers  off  and  left  the  gloves;  the 
palm  of  the  gloves  and  gauntlet  on  the  outside." 

No  one  testified  to  having  noticed  a  rotten  or  crumbled  cross-tie 
upon  the  track  after  the  accident  occurred.  The  section  foreman 
of  that  section  of  the  road  where  the  accident  happened  testified 
that  he  repaired  the  track  at  that  place  a  short  time  before,  and 
that  he  was  confident  that  the  ties  were  all  safe  and  sound  on  the 
end;  that  he  knew  they  were  on  the  ends,  but  probably  there  might 
have  been  one  rotten  one  in  the  center  which  would  have  nothing 
to  do  with  the  end  of  the  ties. 

From  the  evidence  disclosed  by  the  record  we  conclude:  (1)  That 
it  shows  conclusively  that  the  defendant  was  not  guilty  towards 
plaintiff  of  any  negligence  which  caused  his  injuries;  and  (2)  That 
he  was  guilty  of  contributory  negligence,  as  a  matter  of  law,  and 
that  such  negligence  on  his  part  was  the  proximate  cause  of  his 
injuries.  The  correctness  of  these  conclusions  of  facts  will  clearly 
appear  from  our  conclusions  of  law  relative  to  the  evidence  from 
which  they  are  deduced. 

Conclusions  of  Law. — While  it  is  the  duty  of  the  master  to  exer- 
cise ordinary  care  to  furnish  his  servant  a  reasonably  safe  place 
to  work,  the  obligation  is  generally  restricted  to  the  purpose  for 
which  it  was  designed.  The  master  is  not  ordinarily  required  to 
answer  for  an  injury  to  his  servant,  where  the  emergency  which 
tested  the  fitness  of  the  place  arose  from  a  use  for  which  it  was 
not  designed  and  which  he  could  not  reasonably  anticipate.  Hence 
the  rule,  that  an  employer  is  not  liable  where  the  servant's  injury, 
was  not  caused  by  any  defect  in  the  place  which  affected  its  safety, 
when  used  in  the  ordinary  way  and  for  the  purpose  it  was  intended. 

The  purpose  for  which  a  railroad  track  is  constructed  and  main- 
tained is  for  running  engines  and  cars  over  it;  and  the  rule,  which 
imposes  the  duty  upon  a  railway  company  to  exercise  ordinary  care 
to  keep  its  roadbed  and  track  in  a  reasonably  safe  condition  for  its 
servants,  is  primarily  intended  for  their  protection  when  engaged  in 
operating  its  trains.  If  the  company  has  discharged  this  duty, 
though  its  roadbed  or  track  may  not  be  reasonably  safe  for  the  use 
other  exigencies  may  require,  there  is  ordinarily  no  liability  incurred 
for  an  injury  to  a  servant  caused  by  ia  defect  in  structure  or  material 
when  tested  by  its  fitness  for  the  different  use  to  which  it  was  put 
by  the  servant  when  his  injury  was  caused. 
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But  if  the  company  uses  its  road  as  a  place  or  instrumentality 
for  its  servants  to  do  other  work  than  running  trains  over  it,  then, 
it  must  exercise  ordinary  care  to  maintain  it  in  a  condition  reason- 
ably safe  for  them  to  do  such  work.  As  incident  to  operating  trains 
over  a  railway,  the  track  and  roadbed  must  at  divers  times  and 
places  necessarily  be  used  for  different  purposes.  When  such  dif- 
ferent use  by  the  servant  is  either  imposed  by  the  company  or  its 
requirement  can  be  reasonably  anticipated  by  it  or  its  representa- 
tive, then  it  must  exercise  the  same  care  for  the  safety  of  the 
servant  in  doing  the  work  as  is  required  when  he  is  engaged  in 
operating  trains  over  the  road;  that  is,  ordinary  care  that  it  shall 
be  a  reasonably  safe  place  for  the  servant  to  do  the  work. 

As  an  incident  to  operating  trains,  cars  must  be  coupled  and  un- 
coupled in  placing  them  in  or  taking  them  from  the  train  and  moved 
from  one  track  to  another.  In  making  up  trains  this  is  generally 
done  in  switch-yards  where  switches,  switch-stands,  frogs,  side-tracks, 
etc.,  are  maintained  for  such  purpose.  In  doing  this  work,  which, 
under  tlie  most  favorable  conditions,  is  perilous,  the  duty  of  exer- 
cising ordinary  care  (which  is  gauged  by  the  danger  to  the  servant) 
is  imposed  upon  the  company  to  maintain  the  grounds,  tracks  and 
all  appliances  and  instrumentalities  in  the  switch-yards,  for  doing 
it  in  a  reasonably  safe  condition.  The  cases  of  Louisville  &  N. 
Ry.  Co.  V.  Bowcock,  51  S.  W.  Rep.  (Ky.),  580;  Whitcher  v.  Boston 
&  M.  R.  Co.,  46  Atl.  Rep.  (N.  H.),  740;  Preston  v.  Cent.  R.  &  B. 
Co.,  11  S.  E.  Rep.  (Ga.),  143;  Missouri,  K.  &  T.  Ry.  Co.  v.  Kirk- 
land,  11  Texas  Civ.  App.,  530;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
English,  59  S.  W.  Rep.,  627;  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Gillum,  30  S.  W.  Rep.,  697;  San  Antonio  &  A.  P.  v.  Williams, 
52  S.  W.  Rep.,  89;  Galveston,  H.  &  S.  A.  Ry.  v.  Slinkard,  17  Texas 
Civ.  App.,  587;  Gulf,  C.  &  S.  F.  Ry.  v.  Redeker,  67  Texas,  187; 
Missouri  P.  Ry.  Co.  v.  Jones,  75  Texas,  151;  Howe  v.  St.  Clair,  8 
Texas  Civ.  App.,  104;  Southern  P.  Co.  v.  Markev,  19  S.  W.  Rep., 
392;  Galveston,  H.  &  S.  A.  Ry.  v.  Pitts,  42  S.  W.  Rep.,  255;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Keefe,  84  S.  W.  Rep.,  679,  and  St.  Louis 
&  S.  F.  R.  Co.  V.  Ames,  94  S.  W.  Rep.,  1112,  cited  in  appellee^s 
brief,  are  simply  illustrative  of  this  principle;  and,  unless  the  case 
under  consideration  can  be  brought  within  it,  have  no  application 
to  it. 

The  work  of  coupling  and  uncoupling  cars,  especially  from  the 
manner  it  was  done  before  they  were  equipped  with  automatic 
couplers,  requires  the  roadbed  to  be  free  from  such  defects  or  ob- 
structions as  might  reasonably  be  supposed  to  unnecessarily  in- 
crease the  danger.  Hence,  duty  of  the  company  to  use  ordinary 
care  to  keep  that  part  of  it  designed  for  such  work  free  from 
such  defects  and  obstructions.  But  in  flagging  or  signalling  a  train 
the  same  danger  is  not  encountered  by  the  flagman  that  is  by  the 
brakeman  in  making  a  coupling,  or,  at  least,  one  could  not  be 
expected  to  anticipate  such  danger,  nor  to  exercise  the  same  degree 
of  care  to  keep  the  roadbed  free  from  holes,  slivers,  protruding  or 
rotten  cross-ties,  ditches,  etc.,  as  he  would  a  place  where  switching 
is  to  be  done.     Any  portion  of  a  railroad  track  which  is  reasonably 
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safe  to  operate  engines  and  cars  upon  is  ordinarily  reasonably  safe 
for  a  man  to  go  upon  for  the  purpose  of  flagging  a  train,  or  to  step 
off  of  when  he  has  performed  such  services. 

Accidents  may  arise  in  the  operation  of  trains  that  may  require 
a  servant  of  a  railroad  company  to  go  upon  its  track  at  any  point 
along  the  line  of  road  and  signal  an  approaching  train  to  stop  in 
order  that  the  danger  arising  from  such  accident  may  be  averted. 
But  when,  where  or  how  such  accident  will  occur,  which  will  re- 
quire such  a  signal  to  be  given,  can  not  reasonably  be  foreseen. 
And,  therefore,  ordinary  diligence  does  not  require  the  company  to 
have  its  roadbed,  or  material  used  in  its  construction,  in  such  con- 
dition at  the  point  where  the  signalling  is  to  be  done,,  as  will  free 
it  from  such  defects  as  might  in  some  way  cause  injury  to  the  flag- 
man in  going  on  or  off  the  track  at  that  point.  Koontz  v.  Chicago, 
R.  I.  &  P.  Co.,  65  Iowa,  224,  21  N.  W.  Rep.,  577;  East  Tenn.,  Va. 
&  G.  Ry.  Co.  V.  Reynolds,  93  Ga.,  570,  20  S.  E.  Rep.,  70;  McNiff 
y.  Texas  Midland  Ry.  Co.,  26  Texas  Civ.  App.,  558. 

In  the  Georgia  case  just  cited  the  plaintiff,  who  was  the  con- 
ductor of  a  train  to  which  an  accident  had  happened,  undertook  to 
go  back  on  the  track  for  the  purpose  of  warning  an  approaching 
train;  and,  in  going  back  to  signal  this  train,  he  started  across  a 
trestle,  and,  when  about  half  way  across,  he  stopped  on  a  cross-tie 
on  the  top  of  which  was  a  small  bit  of  decayed  sap  which  slipped 
off  or  became  loose  from  the  tie,  causing  him  to  fall  and  become 
severely  injured.  In  its  decision  the  court  said:  "The  real  and 
immediate  cause  of  this  accident  was  the  slipping  of  his  foot  upon 
the  cross-tie,  because  of  the  giving  way  of  the  little  piece  of  de- 
cayed sap  upon  its  edge  ...  he  (plaintiff)  had  no  cause  of 
action  against  the  company,  unless  it  was  negligent  in  allowing  the 
cross-tie  in  question  to  remain  in  the  trestle  with  the  bit  of  decayed 
sap  upon  it.  Relatively  to  the  plaintiff  we  do  not  think  this  was 
negligence.  It  does  not  appear  that  the  cross-tie  was  not  otherwise 
sound  and  in  all  respects  sufficient  and  suitable  for  the  use  for  which 
it  was  intended.  It  was  certainly  not  the  purpose  of  the  company, 
in  having  ties,  to  make  a  way  for  its  employes  to  walk  upon,  but 
to  make  a  safe  roadbed  for  the  running  of  trains.  The  simple  truth 
is  that  the  injury  the  plaintiff  received  was  a  mere  casualty  inci- 
dent to  the  business  in  which  he  was  engaged,  and  the  ordinary 
risks  which  he  assumed  in  accepting  his  employment.  This  seems 
too  plain  for  argument.  Accidents  will  happen,  not  only  in  the  best 
regulated  families,  but  upon  the  best  regulated  railways  as  well, 
and  to  allow  the  recovery  to  stand  in  the  present  case  would  be 
holding  the  company  liable  for  the  consequence  of  a  mere  accident 
for  which  it  is  in  no  fair  view  responsible." 

From  this  it  would  seem,  if  it  should  be  conceded  that  plaintiff's 
account  of  how  he  was  injured  were  true,  that  the  defendant  was 
guilty  of  no  negligence  towards  him  which  proximately  caused  his 
injury. 

But  such  concession  can  not  be  made,  unless  it  can  be  said  that 
of  all  the  witnesses  upon  the  scene  of  accident,  the  plaintiff  alone 
told  the  truth.     For  this,  in  view  of  the  testimony  of  the  other  wit- 
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nesses  as  to  the  facts  and  circumstances  surrounding  the  transaction, 
would  stagger  belief.  Each  of  these  facts  and  circumstances,  testified 
to  by  a  number  of  witnesses,  is  consistent,  not  only  in  itself  with 
truth,  but  with  such  other,  and  wholly  inconsistent  with  the  truth 
of  plaintiff's  version  of  how  the  accident  occurred.  The  engineer  on 
the  southbound  train,  knowing  that  the  northbound  freight  was 
somewhere  south  of  Cotulla,  was  keeping  a  vigilant  lookout  for 
signals;  though  he  could  see  plaintiff's  lantern  sitting  on  the  side 
of  the  track,  he  never  saw  him  nor  caught  a  signal  from  him.  If 
plaintiflFs  testimony  that  he  went  upon  the  track  and  waved  his 
lantern  is  true,  the  engineer  must  have  seen  his  signals;  and  his 
testimony  that  he  did  not,  must  be  false.  The  testimony  of  these 
two  witnesses  being  so  irreconcilable  that  one  or  the  other  is  neces- 
sarily false,  then,  for  the  purpose  of  determining  which  was  true, 
the  enquiries  would  naturally  be:  Did  either  have  a  motive  in  tell- 
ing anything  but  the  truth?  Whose  testimony  is  most  consistent  with 
all  the  other  facts  and  circumstances  in  the  case?  As  to  the  first, 
the  answer  would  naturally  be:  "Plaintiff  saw  before  him  thousands 
piled  upon  thousands  of  dollars  dependent  upon  his  testimony;  but 
the  engineer  could  see  nothing  ahead  of  him  but  a  life  of  toil  and 
danger,  sanctified  by  fidelity  to  duty  and  a  clear  conscience."  To 
the  second  the  answers  would  naturally  be:  "The  plaintiff's  testi- 
mony is  not  corroborated  by  a  single  fact  or  circumstance  testified 
to  by  any  other  witness;  that  of  the  engineer  is  consistent  with 
and  is  corroborated  by  every  fact  and  circumstance  in  evidence." 
If  such  should  be  the  process  of  weighing  the  testimony  of  these 
witnesses,  that  of  the  plaintiff  would  be  discarded,  and  that  of  the 
engineer  believed.  The  result  of  this  would  not  only  be  a  failure 
of  the  plaintiff  to  make  out  his  case  (even  if  one  could  be  builded 
upon  his  theory) ;  but  the  testimony  of  the  engineer,  together  with 
that  of  the  other  witnesses,  would  show  that  plaintiff  was  guilty 
of  negligence  as  a  matter  of  law  which  was  the  direct  and  only 
cause   of   his   injury. 

But  regarding  these  as  matters  of  fact  lying  within  the  exclusive 
domain  of  the  jury,  and  assuming  that  it  believed  plaintiff  and  dis- 
believed the  engineer,  despite  of  stamp  of  truth  impressed  upon  his 
testimony  and  its  corroboration  by  all  the  other  facts  and  circum- 
stances in  evidence,  the  question  is  still  presented:  Does  his  testi- 
mony, when  viewed  in  connection  with  the  undisputed  facts  in  the 
light  of  the  law,  reasonably  tend  to  show  that  the  defendant 
was  guilty  of  such  negligence  as  entitles  plaintiff  to  recover?  To 
.be  actionable,  negligence  must  be  the  proximate  cause  of  an  injury 
which,  in  the  light  of  the  attending  circumstances,  ought  to  have 
been  foreseen  as  a  natural  and  probable  consequence  of  the  negligent 
or  wrongful  act.  (Texas  &  P.  Ry.  v.  Bigham,  90  Texas,  223; 
Neely  v.  Ft.  Worth  &  R.  G.  Ry.  Co.,  96  Texas,  275;  Denison,  B.  & 
N".  0.  Ry.  Co.  V.  Barrv,  98  Texas,  248;  DuUnig  v.  Duerler,  83  S. 
W.  Rep.,  889,  87  S.  W.  Rep.  (Sup.  Ct.),  332;  Galveston,  H.  &  S. 
A.  Ry.  V.  Paschal],  92  S.  W.  Rep.,  448;  Gulf,  C.  &  S.  F.  Ry.  v. 
Hayter,  93  Texas,  239.)  In  considering  the  case  from  this  view- 
point,  we   will   put   aside   any   question   of   negligence   of   defendant 
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regarding  the  rotten  cross-tie  or  of  plaintiff's  stepping  upon  and 
being  injured  in  consequence  of  it,  and  determine  only  whether,  in 
the  light  of  the  attending  circumstances,  the  injury  ought  to  have 
been  foreseen  as  a  natural  and  probable  consequence  of  such  tie 
being  there.  To  have  reasonably  anticipated  the  injury  to  plaintiff 
would  have  required  the  anticipation  of  a  number  of  antecedent  facts 
enshrouded  by  the  future,  among  which  may  be  stated:  (1)  That 
the  northbound  train  would  not  arrive  on  time  at  Gotulla,  and 
consequently  the  southbound  passenger  train  would  not  pass  it 
there,  but  would  meet  it  somewhere  south  of  there;  (2)  that  the 
place  where  the  trains  would  pass  would  be  Tuna  siding,  where  the 
freight  train  would  take  the  side-track  and  await  the  arrival  of 
the  passenger  train;  (3)  that  the  train  being  too  long  for  the 
rear  cars  to  clear  the  main  track  and  occupy  the  side-track,  plain- 
tiff, in  disregard  of  rule  7,  would  not  go  forward  and  signal  as 
it  required  him  imder  such  circumstances,  but  would  go  on  the  main 
track,  where  he  says  he  did,  and  signal  the  approaching  train  from 
there;  and  (4)  that  in  stepping  off  the  track,  he  would  step  upon 
the  rotten  end  of  the  tie,  fall  and  be  knocked  senseless  and  in  such 
a  position  as  to  be  run  over  or  injured  by  the  passenger  train,  by 
reason  of  the  engineer  not  observing  his  signals. 

One  would  have  the  gift  of  prophecy  to  have  foretold  all  these 
events.  But  let  us  assume  that  the  occurrence  of  the  two  first  could 
have  been  anticipated,  and  direct  our  inquiry  as  to  whether  the 
third  could.  A  railway  company  has  the  right  to  rely  upon  its 
servants  obeying  the  rules  it  has  ordained  for  the  safety  of  its 
employes,  its  passengers  and  property.  And  if,  in  any  instance, 
it  can  rely  upon  an  employe  discharging  his  duty,  not  only  to  his 
master,  but  to  himself,  his  fellow  servants  and  the  public,  it  has 
the  right  to  assume  that  when  an  occasion  is  clearly  presented  for 
a  servant  to  obey  a  rule,  which,  if  disobeyed,  will  imperil  the  servant's 
own  life  as  well  as  the  lives  of  others,  that  he  will  obey  it  to  the 
letter. 

The  reason  and  purpose  of  rule  7  is  obvious.  That  the  occasion 
had  arisen  which  required  its  observance;  that  the  plaintiff  knew 
the  rule  and  that  it  was  his  duty  to  observe  it;  and  that  he  disre- 
garded it,  are  facts  shown  by  the  evidence  to  be  equally  clear.  If, 
then,  he  had  placed  one  torpedo  on  the  rail  at  least  twenty  tele- 
graph poles  from  his  train,  or  from  that  part  of  it  which  was  on 
the  main  track,  and  one  torpedo  on  the  same  rail  at  a  further  dis- 
tance of  ten  telegraph  poles  from  the  first  torpedo,  and  then  taken 
his  position  midway  between  the  two  torpedoes,  to  stop  the  train 
with  red  signals,  he  would  not  have  been  injured  by  reason  of  step- 
ping on  the  rotten  end  of  the  cross-tie,  nor  could  such  an  injury 
have  been  anticipated  by  the  railway  company.  If  the  consequence 
of  plaintiff's  disobedience  to  this  rule  had  been  an  injury  to  any 
of  the  employes  on  the  passenger  train  or  to  any  of  his  fellow  servants, 
instead  of  an  injury  to  himself,  what  defense  would  the  company 
have  had  to  an  action  brought  by  such  injured  party?  We  will 
assume,  for  the  purpose  of  giving  the  answer  in  the  same  words  that 
was  given  by  the  Supreme  Court  in  a  similar  case,  that  the  name 
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of  the  supposed  injured  party  is  "Murphy,"  and  we  have  tliis  an- 
swer: "The  railroad  company  having  established,  by  rules  promul- 
gated by  it,  a  mode  of  procedure,  under  such  conditions  as  existed 
at  the  time  and  place  of  the  accident.  Murphy,  while  discharging 
his  duty,  had  the  right  to  rely  upon  the  observance  of  the  rules  by 
the  trainmen,  and  to  act  as  if  the  apparent  conditions  were  real,  and 
if  Murphy  was  misled  by  the  negligence  of  the  conductor  (brakeman) 
of  the  freight  train,  and  was  thereby  injured,  the  railroad  company 
will  be  liable."  Murphy  v.  G.,  H.  &  N.  B.  Co.,  100  Texas,  490.  If 
a  servant  has  the  right  to  rely  upon  a  duty  personal  to  the  master 
being  discharged  by  the  servant  to  whom  it  is  entrusted,  as  be- 
tween the  master  and  the  servant  whom  he  has  entrusted  with  such 
duty,  the  former  has  the  same  right  to  rely  upon  the  latter's  dis- 
charging it. 

There  is  not  the  shadow  of  any  circumstances  creating  such  an 
emergency  as  would  excuse  the  plaintiff  from  disregarding  the  rule 
in  question  (Galveston,  H.  &  S.  A.  Ry.  v.  Brown,  95  Texas,  2), 
nor  anything  that,  as  between  him  and  the  defendant,  which  tends 
to  show  the  slightest  excuse  for  his  disregarding  it.  The  evidence 
shows  beyond  a  peradventure  of  a  doubt,  not  only  that  defendant 
could  not  have  anticipated  that  plaintiff  would  be  injured  (as  he 
says  he  was)  by  reason  of  the  rotten  tie,  but  that  the  proximate 
cause  of  his  injury  was  his  failure  to  signal  the  passenger  train 
as  required  by  the  rule  of  the  company,  and  that  such  failure  on 
his  part  was  negligence  per  se. 

From  this  it  follows  that  the  court  erred  in  its  charge  in  sub- 
mitting the  case  to  the  jury  and  in  refusing  defendant's  request  to 
peremptorily  instruct  a  verdict  in  its  favor.  Further  than  this, 
it  is  unnecessary  to  consider  those  assignments  of  error  which  com- 
plain of  the  court's  charge. 

The  judgment  of  the  District  Court  is  reversed  and  judgment  is 
here  rendered  for  the  appellant. 

Reversed  and  rendered. 

Chief  Justice  James  did  not  sit  in  this  case. 

Writ  of  error  refused. 


Pullman  Company  v.  T.  T.  Vanderhobven. 

Decided  January  8,  1908. 

1. — Appeal — ^Demurrer — ^Practice. 

Where  it  does  not  appear  from  the  record  on  appeal  that  a  demurrer  to 
pleading  was  passed  upon  by  the  trial  court,  an  assignment  of  error  based  upon 
an  alleged  ruling  of  the  court  thereon,  cannot  be  considered. 

2. — Carriers — ^Passengers — Loss  of  Property. 

Common  carriers  are  liable  to  their  passengers  for  the  value  of  personal 
property  stolen  by  the  employees  of  the  carrier,  and  the  use  or  purpose  for 
which  the  passenger  was  carrying  the  article  is  immaterial. 

3. — Same— Theft— CircTimstantial  Evidence. 

In  a  suit  for  the  value  of  a  diamond  ring  alleged  to  have  been  stolen  from 
a  passenger  by  the  porter  in  a  sleeping  car,  the  testimony  of  the  plaintiff  to 
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the  effect  that  he  saw  the  porter,  while  making  up  the  berth,  stoop  over  and 
pick  up  something  and  put  it  in  his  pocket,  was  admissible  as  a  circumstance 
tending  to  support  plaintiff's  theory  of  the  case. 

4. — ^lOarket  Value— Eyidence. 

Where,  in  a  suit  for  the  value  of  a  diamond  ring,  the  verdict  is  for  a  less 
amount  than  the  admitted  value  of  the  ring,  the  testimony  of  an  expert  that 
the  plaintiff  paid  the  value  of  the  ring  at  the  time  he  bought  it,  although  wit- 
ness had  forgotten  the  weight  of  the  ring  and  this  was  necessary  to  a  knowledge 
of  its  value,  was  harmless. 

5. — ^Appeal — ^Assignment  of  Error — ^Practice. 

In  considering  an  assignment  of  error,  an  appellate  court  is  confined  to 
the  proposition  asserted  under  it.  Anything  embraced  in  the  proposition  which 
cannot  be  fairly  evolved  from  the  assignment  must  be  ignored.  An  assign- 
ment of  error  to  the  admission  of  testimony,  will  not  support  a  proposition  that 
the  court  erred  in  not  striking  out  said  testimony  on  motion. 

6. — ^Witness — Categorical  Answer. 

An  appellant  cannot  complain  of  the  answers  of  a  witness  made  to  ques- 
tions propounded  by  him  on  the  ground  that  the  answers  were  not  categorical 
when,  from  the  form  of  the  questions,  they  could  not  be  answered  categorically 
and  were  of  such  a  nature  that  the  witness  could  only  answer  from  his  recol- 
lection. 

7.    Trial — Belay — ^Discretion  of  Court. 

It  is  a  matter  within  the  sound  discretion  of  a  trial  court  to  allow  or 
refuse  appellant  the  time  which  would  be  required  to  make  search  for  evidence 
deemed  oy  him  to  be  material,  when  the  search  would  involve  delay  in  the 
pending  trial. 

8.— 'Witness — ^Impeachment — Collateral  Matter. 

A  witness  may  be  impeached  by  showing  that  he  has  made  erroneous  or 
contradictory  statements,  but  resort  should  not  be  had  to  collateral  matters. 
Definition  of  collateral  matter,  approved. 

9. — ^Passenger — Baggage — Befinition. 

The  term  baggage  includes  whatever  property  a  passenger  may  carry  on 
his  journey  necessary  for  his  use,  enjoyment  or  pleasure  in  traveling.  A  wo- 
man's jewelry,  and  every  article  pertaining  to  her  wardrobe  that  may  be  neces- 
sary or  convenient  to  her  in  traveling  is  regarded,  in  law,  as  baggage. 

10. — Carrier — Loss  cf  Baggage— Proof. 

In  order  to  justify  a  verdict  against  a  carrier  for  the  value  of  baggage 
stolen  by  its  servant,  it  is  not  necessary  that  the  evidence  should  be  sufficient 
to  support  a  conviction  of  the  servant  for  theft.  It  is  only  necessary  that  the 
facts  and  circumstances  reasonably  tend  to  show  that  the  servant  wrongfully 
took  and  appropriated  the  baggage. 

11. — Contributory  Negligence— Theft. 

There  is  no  principle  of  law  which  will  exonerate  one  from  taking  and 
appropriating  another's  property  because  the  owner  was  negligent  in  losing  it. 

Appeal  from  the  57th  District  Court,  Bexar  County.  Tried  be- 
low before  Hon.  A.  W.  Seeligson. 

c7.  D.  Guinn  and  A.  0.  McNeill,  for  appellant. — The  court  erred 
in  admitting  over  defendant's  objection,  the  testimony  of  Mrs. 
Vanderhoeven,  the  purport  of  which  was  that  the  plaintiflE  had 
taken  the  ring  in  question  and  other  jewelry  along  with  her  to  likely 
wear  at  a  dinner  or  other  such  use  as  she  might  have,  because,  it 
not  appearing  that  the  defendant  was  a  common  carrier,  and  no  al- 
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legation  to  that  eflfect,  nor  that  it  was  taken  along  for  her  use, 
pleasure  or  comfort,  nor  in  any  manner  claimed  to  be  baggage,  de- 
fendant claiming  that  plaintiff  had  no  right  to  make  such  proof 
for  the  further  reason  that  such  testimony  was  irrelevant  and  im- 
material. Missouri  Pac.  v.  York,  2  App.  C.  C.  (W.  &  W.),  par.. 
639,  and  authorities  cited;  Pullman  Co.  v.  Pollock,  69  Texas,  123; 
Thompson  on  Carriers,  pp.  510  to  512;  1  Buck  Dig.,  p.  380;  Pacific 
Express  v.  Darnell,  62  Texas,  641;  Mims  v.  Mitchell,  1  Texas,  447; 
1   Buck  Dig.,  p.   105. 

The  amount  of  jewelry  carried  by  the  plaintiff's  wife  on  this 
trip  being  very  much  more  than  is  ordinarily  carried  by  travelers 
on  similar  trips,  and  defendant  having  no  notice  or  knowledge  of 
the  fact,  the  increased  risk  caused  thereby  was  not  in  the  contem- 
plation of  the  parties  at  the  time  the  contract  between  the  plaintiff 
and  the  defendant  was  entered  into,  and  the  requested  charge  lim- 
iting the  defendant's  liability  should  have  been  given.  Missouri, 
K.  &  T.  By.  Co.  V.  Meek,  75  S.  W.  Rep.,  317;  Bonner  v.  Blum,  25 
S.  W.   Bep.,  60. 

John  Sehorn,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  appellant  to  recover  the  value  of  a  diamond  ring,  the  separate 
property  of  plaintiff's  wife,  alleged  to  have  been  dropped  by  her 
while  a  passenger  on  one  of  defendant's  cars  en  route  from  San 
Antonio  to  Dallas,  Texas,  and  to  have  been  found  by  its  porter  and 
appropriated  to  his  own  use.  The  value  of  the  ring  was  averred 
to  be  $1,500,  which  was  the  amount  sued  for.  The  defendant  an- 
swered by  a  general  and  a  special  exception  to  the  petition  and  a 
general  denial.  It  does  not  appear  from  the  record  that  either  of 
the  exceptions  was  called  to  the  court's  attention  or  ruled  upon. 
The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  $750. 

Conclusions  of  Fact. — While  the  evidence  upon  the  issue  as  to 
whether  appellant's  porter  found  the  ring  on  the  car  and  appro- 
priated it  to  his  use  is  purely  circumstantial,  we  believe  that 
it  reasonably  tends  to  support  the  affirmative  of  the  issues.  It  is 
undisputed  that  plaintiff  and  his  wife  were  passengers  on  one  of 
defendant's  cars  at  the  time  of  the  alleged  loss  of  the  diamond  ring 
and  it  is  uncontroverted  that  its  value  was  at  least  as  much  as 
found  by  the  jury. 

Conclusions  of  Law. — 1.  The  first,  second  and  third  assignments 
complain  that  the  court  erred  in  overruling  the  exceptions  to  plain- 
tiff's petition.  Neither  can  be  considered,  because  it  is  not  disclosed  by 
the  record  that  either  exception  was  ruled  upon.  The  record  must 
be  deemed  to  mirror  the  proceedings  in  the  trial  court;  and  unless 
it  reflects  the  ruling  assigned  as  error  there  can  be  no  predicate 
for  its  assignment. 

2.  It  was  a  matter  of  no  moment  for  what  purpose  Mrs.  Vander- 
hoeven  carried  the  ring  on  her  journey.     She  had  the  right  to  carry 
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it  for  any  purpose  she  pleased,  or  without  any  purpose  at  all.  This 
was  a  matter  that  concerned  nobody  but  herself.  Whether  she 
carried  it  for  adornment  at  a  dinner  party,  or  "just  because,'^  defend- 
ant's porter  on  the  car  had  no  right,  when,  in  the  course  of  his 
employment,  he  found  it,  to  appropriate  it  to  his  own  use.  As  to 
this,  it  could  make  no  difference  whether  the  company  be  regarded 
as  a  common  carrier  or  not.  Therefore  it  was  not  error  to  permit 
plaintiff's  wife  to  testify  that  she  took  the  ring  with  her  to  wear  at  a 
dinner  or  such  other  use  as  she  might  have  for  it. 

3.  The  question  as  to  wliether  the  construction  of  the  berth  oc- 
cupied by  plaintiff  and  wife  when  the  ring  was  lost  had  been 
changed  between  the  date  of  the  loss  and  the  time  when  Mrs. 
Vanderhoeven  afterwards  examined  its  construction,  was  one  of  fact 
for  the  jury  to  determine.  If  it  was  so  constructed  that  a  thing  the 
size  and  shape  of  a  ring  could  fall  from  it  into  the  pillow-box,  her 
testimony  that  such  was  its  construction  at  the  time  of  the  examin- 
ation was  admissible  as  evidence  tending  to  support  plaintiff's  theory 
that  the  ring  fell  from  the  berth  into  the  pillow-box,  and  that 
the  porter  found  it  there,  when  making  search  at  her  request,  and 
appropriated  it.  We,  therefore,  overrule  the  fifth  assignment  of  error 
which  is  directed  against  the  admission  of  such  testimony. 

4.  The  court  did  not  err  in  refusing  to  strike  out  the  testimony 
of  the  plaintiff  to  the  effect  that  he  saw  the  porter,  while  making  up 
the  berth,  stoop  over  and  pick  up  something  and  put  it  in  his 
pocket  The  witness  had  testified  that,  in  the  morning  just  before 
reaching  Dallas,  he  had  said  to  the  porter  when  he  was  making  up 
the  berth,  "that  we  had  lost  something  during  the  night,  and  heard 
it  drop  into  the  pillow-box.^'  It  was  in  connection  with  this  testimony 
that  the  portion  objected  to  was  stated.  We  think  the  testimony 
was  admissible  as  a  circimistance  tending  to  support  plaintiff's 
theory  of  the  case.     Its  probative  force  was  for  the  jury  to  determine. 

5.  Since  it  is  conceded  by  the  appellant,  in  the  statements  made 
in  its  brief  to  support  the  proposition  enunciated  under  the  twenty- 
first  assignment  of  error,  "that  the  lost  ring  was  proved  to  be  of  the 
value  of  $1450,"  and  the  verdict  was  only  for  $750,  we  are  unable 
to  perceive  that  it  was  in  any  way  prejudiced  by  the  testimony  of  the 
witness,  Critzer,  referred  to  in  the  seventh  assignment  of  error.  It 
would  seem,  however,  if  the  witness  knew  the  weight,  color  and 
value  of  the  diamond  at  the  time  he  sold  it  to  plaintiff,  and  that 
the  price  received  for  it  was  its  market  value  at  the  time,  that  his 
recollection  of  the  price  for  which  it  was  then  sold  and  his  knowledge 
of  the  percentage  of  the  increase  in  tlie  market  value  of  diamonds 
from  then  until  this  case  was  tried,  would  render  his  testimony  as 
to  the  value  of  the  diamond  in  question  at  the  time  of  the  trial  ad- 
missible, although  he  had  forgotten  its  weight; 

6.  The  tenth  assignment  of  error  has  reference  to  the  testimony  of 
plaintiff  upon  the  question  as  to  what  certain  witnesses  of  defendant 
testified  on  a  prior  trial  in  regard  to  the  loss  of  a  diagram  of  the 
coach  in  which  he  and  his  wife  were  passengers  when  the  ring  was 
lost.     The  only  proposition  asserted  under  it  is:     *^hen  a  witness  is 

Vol.  XLVIIL  Civil— 27. 


418  Texas  Civil  Appeals  Reports,  Vol.  48.       [January, 

asked  to  state  whether  he  can  state  the  facts  on  oath  what  a  former 
witness  said  with  regard  to  a  material  matter,  and  a  categorical 
answer  is  demanded^  the  witness  should  not  be  allowed  nor  permitted 
to  answer  as  to  his  belief;  same  should  be  stricken  out,  because 
not  responsive  to  the  answer." 

In  considering  an  assignment  we  are  confined  to  the  proposition 
asserted  under  it.  Anything  embraced  in  the  proposition  wliich 
can  not  fairly  be  evolved  from  the  assignment,  but  which  extends 
beyond  it,  must  be  ignored.  As  the  assignment  in  question  does 
not  involve  the  court's  failure  to  strike  out  the  witnesses'  answers, 
attention  can  only  be  given  to  its  admission  in  evidence.  The  an- 
swers related  to  the  testimony  of  certain  witnesses  for  the  de- 
fendant upon  a  prior  trial  of  the  case,  and  were  elicited  by  ques- 
tions asked  by  defendant's  counsel.  The  questions  and  answers  are 
as  follows: 

^'Q.  Are  you  willing  to  state  that  the  witnesses  Brockman, 
Dashield,  Glass  and  Martin  swore  that  the  diagram  was  lost?" 

"A.     I  really  have  no  recollection  of  the  four  of  them." 

'^Q.     That  is  your  answer?" 

"A.     My  recollection   is  that  two  of  the   conductors   did." 

Thus  it  is  seen  that  the  assignment  presents  the  absurdity  of 
predicating  error  upon  answers  made  to  questions  propounded  by 
the  party  complaining  of  them  and  of  asking  a  reversal  of  the  judg- 
ment because  the  answers  were  not  categorical,  when  it  is  apparent 
that  the  questions  could  not  have  been  answered  "Yes"  or  "No," 
and  were  of  such  nature  that  the  witness  could  only  answer  from 
his  recollection. 

7.  The  eleventh  assignment  of  error  complains  that  the  court 
erred  in  refusing  to  allow  defendant  to  offer  the  record  of  the  former 
trial  for  the  purpose  of  showing  that  its  witnesses  did  not  testify 
on  that  trial  that  a  certain  diagram  was  lost  which  purports  to  show 
the  number  of  passengers  occupying  tlie  berths  on  the  car  in  wliich 
plaintiff  and  his  wife  were  passengers  when  the  ring  was  lost. 

It  appears  from  the  record  that  upon  the  trial  Mr.  and  Mrs. 
Vanderhoeven  testified  that  they  were  the  only  passengers  on  the 
car  when  the  ring  was  lost;  that  for  the  purpose  of  impeaching 
their  testimony,  the  diagram  referred  to  was  introduced  in  evidence 
by  the  defendant;  that,  then,  for  the  purpose  of  avoiding  the 
effect  of  such  evidence,  Mrs.  Vanderhoeven  testified  that  defendant's 
witnesses  on  the  prior  trial  had  stated  that  the  diagram  had  been 
lost  or  destroyed;  and,  then,  that  defendant's  counsel  requested  the 
court  to  have  the  record  of  the  testimony  taken  by  the  stenographer 
upon  the  other  trial  examined,  to  tlie  end  that  he  might  introduce 
it  as  evidence  to  discredit  such  testimony  of  plaintiff's  wife  by  show- 
ing from  it  tliat  none   of  the  witnesses   testified   as  stated  by   her. 

It  thus  appears  that  the  record  of  the  testimony  on  the  other 
trial  was  not  tendered  as  evidence  by  defendant.  The  court  refused 
to  allow  counsel  to  examine  it  on  account  of  the  time  it  would 
take  and  that  it  was   merely  cumulative   and  collateral  matter. 

One  way  of  discrediting  a  witness  is  by  showing  him  to  have 
made  an   erroneous  statement,   at   some   one   or   more   points   in   his 
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testimony.  But  it  is  a  limitation  on  this  method  of  impeachment, 
that  resort  may  not  be  had  to  collateral  matters;  for  the  reason 
that  evidence  of  such  matters  would  confuse  tlie  main  issue  before 
the  jury  and  prolong  the  trial.  It  is  said  that  the  test  of  coUateral- 
ness  should  naturally  be,  "Could  the  fact,  for  which  the  testimony 
is  offered  in  contradiction,  have  been  shown  in  evidence  for  any 
purpose  independently  of  this  contradiction?'^  Greenl.  Ev.  (16  ed.), 
sec.  461e.  It  seems  to  us  that  if  the  record  of  the  testimony  on 
the  former  trial  had  been  tendered  as  evidence  it  would  have  fallen 
within  the  limitation  on  the*  principle  stated.  But  it  was  certainly 
within  the  sound  discretion  of  the  court  not  to  permit  the  trial  of 
the  case  to  be  protracted  by  allowing  an  examination  of  such  record 
for  the  purpose  of  ascertaining  whether  the  testimony  of  Mrs.  Vander- 
hoeven  could  be  discredited  by  it. 

8.  It  is  insisted  by  the  twelfth  assignment  of  error  that  a  new 
trial  should  have  been  granted  upon  the  ground  that  the  motion 
therefor  contains  a  record  of  the  testimony  of  the  witnesses  on  the 
previous  trial  which  discloses  that  none  of  them  testified  that  the 
diagram  referred  to  had  been  lost.  If  we  are  right  in  our  disposi- 
tion of  the  preceding  assignment  of  error,  this  one  should  be  over- 
ruled on  the  same  grounds.  We  may  add,  however,  that  the  record 
was  not  tlie  only  evidence  wliich  the  defendant  could  produce  to 
show  what  its  witnesses  testified  to  on  tlie  prior  trial.  The  same 
witnesses,  as  well  as  others,  were  present  at  the  trial  when  the 
judgment  appealed  from  was  rendered,  any  or  all  of  whom  could 
have  been  offered  to  prove  the  same  fact  tliat  is  claimed  the  record 
of  their  testimony  established,  without  delaying  the  trial  to  have 
such  record  examined  for  their  testimony  before  tendering  it  in 
evidence.  The  motion  for  a  new  trial  shows  no  reason  why  this 
was  not  done. 

9.  The  thirteenth  assignment  impugns  the  first  paragraph  of  the 
court's  charge  upon  the  ground  that  it  submits  as  an  issue,  whether 
plaintiff's  wife  took  the  ring  with  her  on  her  journey  as  a  part  of 
her  personal  baggage  when  such  issue  was  not  made  by  the  plead- 
ings, plaintiff  not  having  alleged  in  his  petition  that  she  carried  it 
as  baggage.  The  law  does  not  inhibit  a  woman  from  carrying  on 
her  journey  whatever  article  of  her  paraphernalia  she  may  choose. 
Xor  has  it  ever  undertaken  to  say  what  of  the  various  and  multi- 
farious articles,  which  compose  it,  is  comprehended  by  the  term 
*T)aggage."  It  simply  declares  that  the  term  includes  whatever 
property  she  may  carry  on  her  journey  necessary  for  her  use,  en- 
joyment or  pleasure  in  traveling.  We  have  held  that  "A  woman's 
jewelry,  and  every  article  pertaining  to  her  wardrobe  that  may  be 
necessary  or  convenient  to  her  in  traveling  is  regarded,  in  law,  as 
baggage."  Galveston,  H.  &  S.  A.  Ry.  v.  Fales,  33  Texas  Civ.  App., 
457.  It  is  sufficient  to  say  here  that  this  would  comprehend  the 
ring,  the  value  of  which  is  sued  for  in  this  action.  While  the  ring 
was  not  denominated  baggage  by  the  petition,  the  allegations  are 
sufficient  to  comprehend  it  and  admit  proof  that  it  was. 

10.  The  fourteenth  assignment  of  error  complains  of  the  court's 
refusal  to  peremptorily  instruct  the  jury  at  defendant's  request  to 
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return  a  verdict  in  its  favor,  and  the  twenty-fifth  that  the  verdict 
is  contrary  to  the  law  and  evidence.  It  was  not  essential  to  a  verdict 
that  the  evidence  that  defendant's  porter  found  and  appropriated 
the  diamond  should  be  sufficient  to  authorize  his  conviction  for  theft 
had  he  been  indicted  and  prosecuted  for  that  offense.  In  a  criminal 
prosecution  the  evidence  must  be  such  as  to  prove  the  defendant's 
guilt  beyond  a  reasonable  doubt.  And  when,  as  in  this  case,  the 
evidence  is  purely  circumstantial  each  essential  fact  or  circumstance 
must  be  consistent  with  every  other,  and,  when  linked  together, 
they  must  form  a  chain  connecting  the  defendant  with  the  offense 
so  strong  that  not  a  link  can  be  broken,  excluding  every  reasonable 
hypothesis  save  that  of  his  guilt.  But  in  a  civil  action,  it  is  only 
necessary  that  the  facts  and  circumstances  reasonably  tend  to  show 
that  the  defendant  wrongfully  took  and  appropriated  another's 
property.  The  evidence  tending  to  prove  that  defendant's  porter  in 
the  discharge  of  the  duties  of  his  employment  found  Mrs.  Vander- 
hoeven's  diamond  ring  and  appropriated  it,  is  not  unlike  that  in 
case  of  Hatch  v.  Pullman  Sleeping  Car  Co.  (84  S.  W.  Bep.,  247), 
which  we  held  was  sufficient  to  carry  the  case  to  the  jury.  And 
for  the  reasons  stated  in  that  opinion  we  believe  the  evidence  in 
this  case  was.  In  view  of  this,  the  court  properly  refused  the  re- 
quested charge  and  the  motion  for  a  new  trial. 

11.  The  substance  of  special  charge  No.  5  requested  by  defendant 
was  embraced  in  special  charge  No.  3,  which  was  given  at  its  re- 
quest. It  would  have  been  merely  a  repetition  of  the  latter  to  have 
given  the  former.  Hence,  we  overrule  the  fifteenth  assignment  of 
error,  which  complains  of  the  refusal  of  the  court  to  give  special 
charge  No.   5. 

12.  It  will  be  seen  from  our  statement  of  the  case  that  contribu- 
tory negligence  of  plaintiff's  wife  in  losing  the  ring  was  not  pleaded 
as  a  defense.  Hence,  the  court  did  not  err  in  refusing  to  submit 
such  issue,  as  was  requested  by  defendant  in  special  charge  No.  9. 
Besides,  we  know  of  no  principle  of  law  which  would  exonerate  one 
from  taking  and  appropriating  another's  property  because  the  owner 
was  negligent  in  losing  it. 

13.  The  law,  so  far  as  we  know,  places  no  limit  upon  the  value 
of  a  woman's  jewelry  that  may  be  carried  as  baggage.  Therefore 
we  overrule  the  twenty-first  assignment  of  error,  which  complains 
of  the  court's  refusing  a  special  charge  at  request  of  defendant,  which, 
if  given,  might  have  warranted  the  jury  in  finding  that  the  ring 
could  not  be  considered  baggage  on  account  of  its  value. 

14.  The  twenty-fourth  assignment  of  error  complains  of  the 
court's  refusal  to  strike  out  a  paper  filed  by  plaintiff  in  opposition 
to  defendant's  motion  for  a  new  trial.  If,  as  urged  by  appellant, 
the  matters  set  up  in  the  paper  were  irrelevant  and  immaterial, 
we  are  unable  to  perceive  how  appellant  could  have  been  injured  by 
it.     The  judgment  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 
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San  Antonio  Traction  Company  v.  J.  P.  Kelleheb. 

Decided  January  8,  1908. 

1.— Personal  Injury — ^Discovered  Peril. 

To  make  out  a  case  on  the  ground  of  diaooTered  peril,  the  evidence  must 
reasonably  show  that  plaintiflf's  position  of  peril  was  m  fact  discovered.  The 
phrase  ^'discovered  peril"  imports  the  absolute  necessity  of  such  proof.  Mot 
only  this,  but  it  must  reasonably  tend  to  sliow  that,  when  discovered,  the  one 
charged  with  the  infliction  of  the  injury  did  not  exercise  ordinary  care  to  use 
all  the  means  at  hand,  consistent  with  his  duty  to  himself  and  others,  to  avert 
the  injury. 

2. — ^Practice — ^Insni&cient  Evidence — ^Motion  for  Verdict. 

When,  upon  the  conclusion  of  plaintiff's  evidence,  the  defendant  deems 
the  evidence  insufficient  to  support  a  verdict  for  the  plaintiff,  he  should  there 
rest  his  case  and  rely  on  the  refusal  of  the  court  to  give  a  peremptory  instruc- 
tion for  him.  By  introducing  his  own  evidence  the  defendant  waives  the  right 
to  have  the  appellate  court  review  the  action  of  the  trial  court  if  the  evidence 
of  both  parties  taken  together  is  sufficient  to  carry  the  case  to  the  jury  on  any 
one  or  more  of  the  issues  raised  by  the  pleading. 

8. — ^Discovered  Peril — Knowledge — ^Antecedent  Hegligence. 

The  principle  of  discovered  peril  has  no  application  in  the  absence  of  actual 
knowledge  on  the  part  of  the  person  inflicting  the  injury  of  the  peril  of  the 
party  injured  in  time  to  avoid  the  injury  by  the  use  oi  the  means  and  agencies 
then  at  hand.  If  he  had  no  such  knowledge,  the  duty  was  not  imposed,  though 
by  the  exercise  of  reasonable  care  he  might  have  acquired  such  knowledge.  Any 
question  as  to  the  antecedent  negligence  of  either  party  has  no  place  in  a  case 
based  upon  discovered  peril  alone. 

4. — Same — Ordinary  Care — Bnle  of  Law. 

While  it  is  the  duty  of  a  motorman,  operating  a  car  along  the  streets  of 
a  city,  to  exercise  ordinary  care  to  discover  persons  on  the  track,  and  although, 
as  an  incident  to  the  discharge  of  the  duty,  he  may  discover  a  person  in  a  situa-^ 
tion  of  peril,  there  is  no  rule  of  law  which  makes  it  his  duty  to  exercise  any* 
degree  of  care  to  make  such  discovery,  and  a  charge  to  that  effect  would  be  upon 
the  weight  of  the  evidence. 

5. — ^Pleading — Constmction — Charge. 

Where,  in  a  suit  for  personal  injuries,  plaintiff  relies  upon  several  grounds 
of  negligence  on  the  part  of  the  defendant,  but  they  are  all  predicated  on  the 
allegation  that  plaintiff  was  walking  over  and  along  a  certan  street  when  one  of 
defendant's  cars  struck,  knocked  him  down,  ran  over  him  and  injured  him,  it 
was  error  for  the  court  to  submit  to  the  jury  the  issue  of  discovered  peril 
upon  the  hypothesis  that  plaintiff  was  lying  in  the  street  with  his  feet  on  one 
of  the  rails  of  the  car  track  when  he  was  injured.  The  proof  must  correspond 
with  the  allegations. 

6. — Street  Kallroads — Right  of  Way. 

In  a  suit  for  personal  injuries  caused  by  being  struck  and  injured  by  a 
street  car,  a  charge  to  the  effect  that  the  street  car  company  had  no  exclusive 
right  to  the  use  of  that  part  of  the  street  upon  which  its  tracks  are  laid,  but 
that  plaintiff  had  an  equal  right  to  its  use  m  traveling  over  and  across  it.  is 
misreading  and  erroneous.  Pedestrians  have  no  right  to  obstruct  the  speedy 
progress  of  those  who  see  flt  to  use  the  street  cars,  and  should  step  aside,  if 
possible,  and  allow  the  car  to  proceed. 

7. — Contributory  Hegligence — Evidence. 

In  a  suit  for  personal  injuries  caused  by  being  struck  and  injured  by  a 
street  car,  evidence  considered,  and  held  to  show  that  plaintiff  was  guilty  of 
such  contributory  negligence  as  to  preclude  a  recovery  by  him, 
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Appeal  from  the  45th  District  Court,  Bexar  County.  Tried 
below  before  Hon.  J.  L.  Camp. 

Ogden,  Brooks  &  Napier^  for  appellant. — The  plainti£f^s  own  tes- 
timony showed  that  he  was  guilty  of  contributory  negligence,  as  a 
matter  of  law,  and  therefore  the  court  should  have  instructed  a  ver- 
dict for  the  defendant.  International  &  G.  N.  By.  v.  Edwards,  100 
Texas,  22;  Galveston,  H.  &  S.  A.  By.  v.  Byon,  80  Texas,  59;  Gulf, 

C.  &  S.  F.  By.  v.  Matthews,  99  Texas,  160;  International  &  G.  N, 
By.  V.  Ploeger,  16  Texas  Ct.  Bep.,  183;  Gulf,  C.  &  S.  F.  By.  v. 
Miller,  70  S.  W.  Bep.,  125;  Ft.  Worth  &  D.  C.  By.  v.  Wyatt,  35 
Texas  Civ.  App.,  119. 

The  duty  imposed  by  the  law  of  discovered  peril  did  not  arise  until 
the  person  operating  the  car  actually  discovered  such  peril,  and  it 
was  error  to  submit  to  the  jury  the  question  as  to  whether  he  could, 
by  the  exercise  of  ordinary  care,  have  discovered  plaintiff's  peril  in 
time  to  have  avoided  injuring  him  by  the  use  of  the  means  at  hand. 
San  Antonio  &  A.  P.  By.  v.  McMillan,  100  Texas,  662;  Bailway 
V.  Breadow,  90  Texas,  26;  Texas  &  Pac.  By.  v.  Staggs,  90  Texas, 
458. 

There  was  no  pleading  on  which  to  base  a  recovery  if  the  plaintiff 
was  lying  with  his  feet  on  the  rails  of  the  street  car  track.  San 
Antonio  &  A.  P.  By.  v.  McMillan,  100  Texas,  562;  Missouri,  K.  & 
T.  By.  V.  Ilaltom,  95  Texas,  112;  Ft.  Worth  &  D.  C.  By.  v. 
Shetter,  94  Texas,  199;  Houston  v.  T.  C.  By.  v.  O'Donnell,  99  Texas, 
637;  Tull  v.  St.  Louis   S.  W.  By.,  87  S.  W.  Bep.,  910. 

If  the  plaintiff  was  drunk  and  lying  down  on  the  ground  with 
his  foot  on  the  track,  then  he  was  guilty  of  contributory  negligence 
as  a  matter  of  law,  and  it  was  error  in  that  event  to  submit  the 
further  question  of  discovered  peril,  because  there  was  no  evidence 
on  which  to  base  that  issue.  Gulf,  C.  &  S.  F.  By.  v.  Matthews, 
99  Texas,  160;  Smith  v.  International  &  G.  N.  By.,  34  Texas  Civ. 
App.,  209;  St.  Louis  S.  W.  v.  Shiflet,  98  Texas,  102;  Ft.  Worth  & 

D.  C.   By.   V.  Wyatt,  35   Texas   Civ.   App.,   119. 

The  charge  was  misleading  in  that  it  was  calculated  to  lead  the 
jury  to  believe  that  the  plaintiff  had  just  as  much  right  to  be  drunk 
and  lying  down  with  his  feet  on  the  track  as  the  defendant  did 
to  run  its  cars  along  the  track.  Houston,  E.  &  'W.  T.  By.  v.  Bun- 
nels,  92  Texas,  307;  Nellis  on  Street  Bailway  Accident  Law,  pp. 
62  to  59. 

John,  Sehom  and  T.  M.  West,  for  appellee. — ^The  court  did  not 
err  in  refusing  to  instruct  a  verdict  for  the  appellant  at  the  close 
of  appellee's  testimony,  because  the  evidence  was  ample  to  show 
that  appellee  was  injured  through  the  negligence  of  appellant,  and 
was  himself  free  from  contributory  negligence.  San  Antonio  St. 
By.  Co.  V.  Benken,  38  S.  W.  Bep.,  830;  Houston  &  T..C.  By.  Co. 
V.  Sympkins,  54  Texas,  621;  Houston  &  T.  C.  By.  Co.  v.  Harvin, 
54  S.  W.  Bep.,  631;  Texas  &  Pac.  By.  Co.  v.  Phillips,  37  S.  W. 
Bep.,  621;  Missouri,  K.  &  T.  By.  Co.  v.  Snowden,  44  Texas  Cir. 
App.,  509;  North  Texas  Traction  Co.  v.  Thompson^  42  Texas  Civ, 
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App.,  613;  Eppstein  v.  Mo.  Pac.  By.  Co.,  94  S.  W.  Eep.,  369; 
Goff  V.  St.  Louis  Transit  Co.,  98  S.  W.  Rep.,  53;  Mann  v.  M., 
K  &  T.  Ry.  Co.,  100  S.  W.  Rep.,  566;  Houston  &  T.  C.  Ry.  Co. 
V.  Ramsey,  43  Texas  Civ.  App.,  603;  Texas  Pacific  Ry.  Co.  v.  Pat- 
terson, 102  S.  W.  Rep.  139;  Texas  Pacific  Ry.  Co.  v.  Brannon,  43 
Texas  Civ.  App.,  531;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Matthews,  99 
Texas,  160 ;  Galveston  City  Ry.  Co.  v.  Hewitt,  67  Texas,  473 ;  Chicago 
&  Rock  Island  Ry.  Co.  v.  Long,  74  S.  W.  Rep.,  59;  San  Antonio 
&  A.  P.  Ry.  Co.  v.  Brock,  35  Texas  Civ.  App.,  155. 

It  was  the  duty  of  the  motorman  operating  the  car  to  exercifle 
ordinary  care  to  discover  appellee's  presence  on  the  track;  and  if  by 
the  exercise  of  such  care  be  could  have  discovered  appellee  in  a 
position  of  peril  in  time  to  have  avoided  injuring  him  by  the  use 
of  the  means  at  hand  consistent  with  the  safety  of  the  passengers 
and  car,  and  he  negligently  failed  to  do  this,  then,  if  appellee 
was  not  guilty  of  contributory  negligence,  he  was  entitled  to  re- 
cover, and  the  charge  so  correctly  instructed  the  jury. 

Judge  Gould,  in  Railway  Co.  v.  Sympkins,  a  case  similar  to  this 
one,  says:  ^'We  prefer  this  line  of  decisions  holding  railroads  bound 
to  exercise  their  dangerous  business  with  due  care  to  avoid  injury 
to  others,  as  correct  in  principle  and  sound  in  policy,  and  as  jpro- 
tecting  even  a  trespasser  who  is  not  guilty  of  contributory  negli- 
gence.'* 

Likewise,  in  the  case  of  the  Missouri,  E.  &  T.  Ry.  Co.  v.  Ham- 
mer, 34  Texas  Civ.  App.,  354,  Judge  Rainey,  in  discussing  a  charge 
almost  similar  to  this  one,  says:  '^It  is  urged  that  this  charge  is 
erroneous  in  that  an  afiirmative  duty  of  keeping  a  lookout  was 
placed  upon  appellant,  to  prevent  injuring  the  child,  the  contention 
being  that,  the  cliild  being  a  trespasser,  no  duty  arose  in  relation 
to  it  unless  its  danger  was  known  or  should  have  been  anticipated. 
The  doctrine  that  a  railroad  owes  no  duty  to  one  wrongfully  on  its 
tracks,  except  to  refrain  from  wanton  injury  to  him,  has  been  ex- 
pressly repudiated  by  the  Supreme  Court  of  this  State;  not  only  so, 
but  it  has  held  that  it  is  the  duty  of  carriers  to  keep  a  lookout  for 
anyone  who  may  be  on  the  track." 

Also,  in  the  case  of  Galveston,  H.  &  H.  Ry.  Co.  v.  Levy,  79 -S. 
W.  Rep.,  883,  the  court  says:  "The  charge  complained  of  does  no 
more  than  submit  to  the  jury  the  issue  of  whether  the  operatives 
of  the  train  failed  to  keep  a  reasonable  lookout."  Gulf,  C.  &  S.  P. 
Ry.  Co.  V.  Smith,  87  Texas,  357;  Texas  &  Pac.  Ry.  Co.  v.  Wat- 
kins,  88  Texas,  24;  Texas  &  Pac.  Ry.  Co.  v.  Staggs,  90  Texas, 
458;  International  &  G.  N.  Ry.  Co.  v.  Lee  (Texas  Civ.  App.), 
34  S.  W.  Rep.,  161;  St.  Louis  S.  W.  Ry.  Co.  v.  Jacobson  (Texas 
Civ.  App.),  66  S.  W.  Rep.,  1111. 

Also,  in  the  case  of  Ollis  v.  Houston,  E.  &  W.  T.  Ry.  Co.,  73  S. 
W.  Rep.,  31,  it  is  said:  "Such  being  the  case,  it  was  the  duty  of 
the  employes  of  the  defendant  to  use  ordinary  care  to  discover  the 
presence  of  the  children,  and  to  avoid  inflicting  injury  upon  them.'' 

Likewise,  in  the  case  of  McGrew  v.  St.  Louis,  S.  F.  &  T.  Ry. 
Co.,  74  S.  W.  Rep.,  818,  it  is  said:  "At  places  where  streets  which 
are  used  by  the  public  cross  the  tracks  of  a  railway,  and  at  other 
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places  on  and  in  close  proximity  to  the  tracks,  which  the  public 
have  a  right  to  use,  and  which  are  so  used,  the  servants  of  the  com- 
pany, when  in  charge  of  locomotives  and  trains,  must,  in  approach- 
ing such  places,  exercise  ordinary  care,  not  only  to  discover  if  per- 
sons are  on  the  track,  but  must  also  exercise  such  care  to  ascertain 
if  any  are  in  near  proximity,  and  are  about  to  cross  the  tracks.  At 
such  places  the  vigilance  does  not  cease  with  the  discovery  that 
the  track  is  clear,  but  there  must  be  a  reasonable  lookout  to  discover 
if  anyone  who  may  lawfully  use  or  cross  the  track  is  about  to  do  so.^* 

And  in  the  case  of  Olivaras  v.  S.  A.  &  A.  P.  By.  Co.,  77  S.  W. 
Eep.,  981,  Judge  James  says:  "On  the  other  hand,  if  they  were 
not  guilty  of  contributory  negligence,  then  it  was  a  question  for 
the  jury  to  say  whether  or  not,  under  all  the  circumstances,  de- 
fendant's employes  were  negligent  in  not  sooner  discovering  its 
danger." 

Also,  in  the  case  of  the  St.  Louis  S.  W.  By.  Co.  v.  Jacobson,  66 
S.  W.  Bep.,  1111,  the  court  says:  "It  is  contended  under  this  as- 
signment that  it  was  error  to  impose  the  duty  of  care  upon  the 
train  operatives  until  the  peril  of  deceased  was  actually  discovered. 
We  understand  the  law  to  be  that  as  to  persons  rightfully  on  the 
track,  where  the  operatives  of  the  train  may  expect  them  to  be, 
the  operatives  owe  the  general  duty  of  lookout,  and  must  exercise 
ordinary  care  to  discover  them,  as  well  as  to  avoid  injury  after  the 
peril  is  discovered.  A  violation  of  this  duty  would  not  render  the 
company  liable  if  the  person  thereby  injured  was  guilty  of  contrib- 
utory negligence  in  failing  to  exercise  reasonable  care  for  his  own 
safety,  but  the  law  imposes  the  duty,  nevertheless,  and  the  company, 
in  such  case,  is  not  acquitted  of  blame,  but  recovery  is  denied, 
because  the  injured  party  is  also  in  fault.  To  illustrate:  Suppose 
deceased,  in  the  lawful  discharge  of  his  duty  of  inspection  after  the 
passage  of  each  train,  had  been  upon  the  bridge  in  question,  and 
had  by  some  means  become  disabled  so  that  he  could  not  leave  it. 
Suppose  the  operatives  of  the  train  could,  by  the  exercise  of  a 
reasonably  careful  lookout,  have  discovered  him  in  time  to  avoid 
injuring  him.  Can  it  be  doubted  that  in  such  case  the  company 
would  be  liable?  Texas  &  Pac.  By.  Co.  v.  Watkins,  88  Texas,  24; 
Houston  &  T.  C.  B.  B.  Co.  v.  Sympkins,  54  Texas,  615.  Here, 
according  to  one  phase  of  the  testimony,  the  deceased  was  right- 
fully on  the  bridge,  and  at  a  point  where  the  operatives  of  the  train 
had  a  right  to  expect  him  to  be.  It  was  the  duty  of  the  court 
to  charge  the  law  applicable  to  this  state  of  facts  if  found  by  the 
jury  to  exist." 

The  appellant  complains  because  the  court  gave  appellee's  special 
charge  as  follows:  "The  defendant  Traction  Company  had  no  right 
to  the  exclusive  use  of  that  part  of  South  Flores  Street  upon  which 
its  tracks  are  laid,  but  the  plaintiff  had  an  equal  right  to  the  use 
of  same  for  travel  over  and  across  the  same."  This  court  has  time 
and  again  approved  this  cliarge,  and  the  following  cases  (most  of 
them  being  decided  by  this  court)  sustain  the  action  of  the  lower 
court  in  giving  this  cliarge.  San  Antonio  B.  T.  S.  By.  Co.  v.  Lim- 
burger,  88  Texas,   79;   San  Antonio   Street  By.   Co.   v.  Benken^   38 
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S.  W.  Rep.,  829;  San  Antonio  Traction  Co.  v.  Upson,  71  S.  W. 
Rep.,  565;  Dallas  Con.  E.  S.  .Ry.  Co.  v.  Illo,  73  S.  W.  Rep.,  1076; 
Galveston  City  Ry.  Co.  v.  Hewitt,  67  Texas,  473;  San  Antonio 
Traction  Co.  v.  Haines,  100  S.  W.  Rep.,  788;  San  Antonio  Traction 
Co.  V.   Kumpf,  99   S.   W.  Rep.,  863. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries  al- 
leged to  have  been  inflicted  by  the  latter's  negligence.  It  was  al- 
leged by  plaintiif  in  his  petition  that  on  or  about  January  26,  1906, 
he  was  walking  along  South  Fiores  Street  at  or  near  its  intersection 
with  Baylor  Street  in  the  city  of  San  Antonio,  Texas,  when  an 
electric  car  operated  by  defendant's  servants  approached  him  from 
the  rear,  ran  against  him,  knocked  him  down  and  ran  over  and 
crushed  both  his  feet,  whereby  he  was  compelled  to  have  tlic  anterior 
portion  of  one  amputated.  That  defendant  and  its  employes  in 
charge  of  the  car  were  negligent  in  this:  (1)  That  the  car  was 
being  run  at  a  rapid  and  dangerous  rate  of  speed,  to  wit:  at  the 
rate  of  twenty  miles  an  hour,  contrary  to  and  in  violation  of  sec- 
tion 15,  chapter  49,  of  the  Revised  Criminal  Ordinances  of  the  city 
of  San  Antonio,  which  provides  that  no  electric  car  shall  be  run 
in  that  portion  of  the  city  where  plaintiff  was  injured  at  a  greater 
rate  of  speed  than  ten  miles  an  hour;  (2)  that  no  gong  was  sounded 
by  said  car  for  at  least  seventy-five  feet  before  reaching  Baylor 
Street,  contrary  to  and  in  violation  of  certain  designated  ordinances 
of  said  city  which  were  then  in  force;  (3)  that  the  employes  on 
said  car  failed  to  keep  a  lookout,  and  negligently  ran  said  car 
against  him  without  giving  any  warning  whatever  of  its  approach; 
(4)  that  the  employe  in  charge  of  the  car  by  the  exercise  of  ordi- 
nary care  could  have  discovered  plaintiff  in  time  to  have  stopped 
the  car  and  prevented  his  injury,  but  negligently  failed  to  do  so; 
and  (5)  that  the  employe  in  charge  of  the  car  discovered  plain- 
tiff's position  of  peril,  and  after  such  discovery  could,  by  the  use 
of  the  means  at  hand,  have  stopped  or  checked  the  speed  thereof 
and  thereby  have  averted  plaintiff's  injury,  but  that  such  employe 
negligently  failed  to  make  any  effort  to  either  stop  or  reduce  the 
speed  thereof.  That  each  and  all  the  foregoing  negligent  acts  caused 
or  contributed  to  cause  plaintiffs  injuries.  The  damages  were  laid 
at  $25,000. 

The  defendant  answered  by  a  general  demurrer,  a  general  denial, 
and  specially  that  if  plaintiff  was  injured  as  alleged,  his  injuries 
were  caused  and  contributed  to  by  his  own  negligence  in  being  upon 
the  street  car  track  at  the  time  and  in  the  manner  he  was  and  in 
failing  to  exercise  due  care  for  his  own  safety.  That  he  was  drunk 
and  in  an  intoxicated  condition  and  negligently  placed  himself  in 
front  of  the  moving  car. 

The  trial  of  the  case  resulted  in  a  judgment  and  verdict  in  favor 
of  the  plaintiff  for  $7,000. 

Such  of  the  evidence  as  pertains  to  the  assignments  of  error 
will  be  stated  in  disposing  of  such  of  them  as  require  its  consid- 
eration. 
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1.  After  plaintiff  closed  his  evidence  the  defendant  moved  the 
court  to  instruct  the  jury  to  return  .a  verdict  in  its  favor.  The 
refusal  of  the  motion  is  the  suhject  of  the  first  assignment  of  error. 
With  the  exception  of  the  ordinance  regulating  the  speed  of  electric 
cars,  the  testimony  of  plaintiff  was  the  only  evidence  that  had  been 
introduced  when  lie  closed  his  case  and  the  motion  of  defendant 
to  instmct  a  verdict  was  made.  We  have  read  from  the  record  all 
this  evidence.  Without  discussing  it,  we  will  say  that  we  can  not 
perceive  liow  any  rational  and  unprejudiced  human  being  can  come 
to  any  otiicr  conclusion  from  this  evidence  than  that  plaintiff's  in- 
juries were  proximately  caused  by  his  own  negligence.  This  state 
of  the  evidence  would  exclude  plaintiff's  right  to  recover  upon 
any   of   the   grounds   alleged,   except   that   of   discovered    peril. 

There  can  be  no  doubt  that  the  testimony  of  plaintiff,  if  true, 
is  sufficient  to  show  that  he  was  in  a  position  of  peril;  but  this  is 
not  enough.  To  make  out  a  case  on  the  ground  of  discovered  peril, 
the  evidence  must  reasonably  show  that  plaintiff's  position  of  peril 
was  discovered.  The  phrase  "discovered  peril"  imports  the  absolute 
necessity  of  such  proof.  Not  only  this,  but  it  must  reasonably  tend 
to  show  that,  when  discovered,  the  one  charged  with  the  infliction 
of  the  injury  did  not  exercise  ordinary  care  to  use  all  the  means  at 
hand  consistent  with  his  own  safety,  the  safety  of  others  in  his  care, 
and,  if  a  servant,  with  the  safety  of  his  master's  property  intrusted 
to  him,  to  avert  the  injury.  However  negligent  such  person  may 
be  in  every  other  respect,  and  however  much  any  antecedent  negli- 
gence may  have  contributed  to  the  iujury  of  plaintiff,  such  negli- 
gence is  not  even  a  factor  in  an  action  based  alone  upon  his  dis- 
covery of  the  peril  of  the  injured  party.  Such  other  negligence  may 
constitute  an  independent  cause  of  action,  but  it  has  nothing  to  do 
with  discovered  peril. 

If,  then,  plaintiff,  as  he  testified,  was  walking  along  the  street 
car  track  in  front  of  an  approaching  car,  it  may  reasonably  be 
presumed  from  the  evidence  that  the  motorman  saw  him;  but,  unless 
it  can  be  said  that  the  motorman  knew  of  had  reason  to  believe 
from  the  appearance  of  plaintiff  that  he  would  not  leave  the  track 
before  the  car  reached  him,  it  can  not  be  said  that  the  motorman 
knew  that  his  position  was  one  of  peril;  for  the  discovery  of  one 
in  a  position  of  peril  involves  knowledge  of  the  peril.  Under  the 
state  of  the  evidence  considered  under  this  assignment  it  is  not 
known  whether  the  motorman  saw  plaintiff  walking  along  the  track 
or  not.  This  is  wholly  a  matter  of  inference.  The  inference  that 
he  did  see  him,  does  not  necessarily  carry  with  it  the  further  in- 
ference, that  he  realized  that  plaintiff  would  not  leave  the  track  in 
time  to  avoid  being  struck  and  injured.  For  the  inference,  though 
one  of  fact,  would,  ordinarily,  be  to  the  contrary.  San  Antonio  & 
A.  P.  Ry.  V.  McMillan,  100  Texas,  562.  Indeed,  in  some  jurisdic- 
tions such  inference  is  regarded  so  cogent  as  to  give  courts  a 
handle  for  holding  it  a  matter  of  law.  But  if  the  inference  could 
be  drawn,  from  the  inference  that  the  motorman  saw  plaintiff  walk- 
ing on  the  track,  that  the  motorman  realized  his  peril,  the  further 
inference  would   liave   to   be  deduced   that  such   peril  was  discovered 
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by  him  in  time,  by  the  exercise  of  ordinary  care  to  use  the  means 
at  hand,  to  have  prevented  running  the  plaintiff  down.  This  would 
be  heaping  inference  upon  inference,  which  is  not  permissible.  It 
was  not  known  at  this  stage  of  the  trial  how  fast  the  car  was  run- 
ning. It  is  averred  by  plaintiff,  and  insisted  by  his  counsel,  that 
its  speed  exceeded  the  rate  prescribed  by  ordinance.  If  this  be  so, 
the  greater  would  have  been  the  difficulty,  after  discovering  plain- 
tiff's peril,  in  stopping  the  car  in  time  to  have  averted  his  injury. 
Nor  was  it,  at  this  stage  of  the  trial,  known  with  what  appliances 
the  car  was  equipped  for  stopping  or  checking  its  speed;  nor,  if  it 
should  be  presumed  they  were  such  as  are  generally  in  use,  that 
they  Were  in  good  working  order  at  the  time,  which  can  not  be 
presumed  from  the  indulgence  of  the  other  presumption.  That  the 
motorman,  if  shown  to  have  discovered  plaintiff's  peril,  could,  in 
the  exercise  of  ordinary  care,  by  the  use  of  the  means  at  hand 
after  such  discovery,  have  stopped  or  checked  the  speed  of  the  car 
in  time  to  have  averted  his  injury,  must  be  proved  by  plaintiff 
by  a  preponderance  of  the  evidence  in  order  for  him  to  recover  on 
the  ground  of  discovered  peril.  In  our  opinion,  even  if  it  should 
be  conceded  the  evidence  was  sufficient  on  other  matters,  this  was 
not  done.  In  the  absence  of  such  proof  at  the  time  plaintiff  closed 
his  testimony,  we  think  the  court  should  have  granted  defendant's 
motion  to  instruct  a  verdict  in  its  favor. 

But  it  does  not  follow  from  this  that  the  judgment  should  be 
reversed  on  this  assignment  of  error.  To  have  effected  such  result, 
the  defendant  should  have  rested  its  case  upon  the  refusal  of  the 
court  to  grant  the  motion  to  instruct  a  verdict  in  its  favor,  upon 
the  close  of  the  plaintiff's  testimony.  Instead  of  doing  so,  the 
defendant  introduced  its  evidence.  The  effect  of  this  was  to  waive 
its  right  to  have  the  judgment  reversed  on  account  of  the  error 
of  the  court  in  refusing  its  peremptory  instruction,  if  the  plain- 
tiff's evidence,  together  with  that  introduced  by  defendant,  was 
sufficient  to  carry  the  case  to  the  jury  on  any  one  or  more  of  the 
alleged  grounds  of  negligence.  Grooms  v.  Neff  Harness  Co.  (Ark.), 
96  S.  W.  Bep.,  137.  The  question  as  to  whether  the  evidence,  after 
the  introduction  of  all  the  testimony,  was  sufficient  to  require  a 
submission  of  the  case  to  the  jury,  will  be  determined  in  consid- 
ering subsequent  assignments. 

2.  The  second  assignment  complains  of  the  third  paragraph 
of  the  court's  charge,  which  is  as  follows: 

"Or  if  you  believe  from  the  evidence  that  on  or  about  January  26, 
1906,  plaintiff  was  on  the  track  of  defendant  on  South  Flores 
Street  and  was  struck  by  one  of  defendant's  cars  and  was  thereby 
injured  substantially  as  charged  in  his  petition,  and  if  you  fur- 
ther believe  from  the  evidence  that  while  plaintiff  was  on  said 
track,  as  the  car  approached  him,  he  was  in  a  position  of  peril 
and  that  the  motorman  in  charge  of  said  car,  by  the  exercise  of 
ordinary  care  as  he  approached  plaintiff  could  have  discovered 
plaintiff's  peril  in  time  to  have  avoided  injuring  plaintiff  by  the 
use  of  the  means  at  hand,  consistent  with  the  safety  of  his  pas- 
sengers  and   car,   and   if  you   also   believe   from   the   evidence   that 
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said  motorman  failed  to  discover  plaintiff  in  a  position  of  peril  in 
time  to  prevent  injuring  him  by  the  use  of  the  means  at  hand 
and  that  such  failure^  if  any^  was  negligence^  and  that  such  neg- 
ligence, if  any,  was  the  direct  cause  of  plaintiff's  injury,  if  any, 
and  plaintiff  was  not  guilty  of  contributory  negligence,  then  I 
charge  you  in  this  event,  also,  your  verdict  must  be  for  the  plain- 
tiff/' 

The  principle  upon  which  the  doctrine  of  discovered  peril  rests 
does  not  include,  but  excludes,  the  failure  of  the  defendant  to  make 
discovery.  It  is  when  the  discovery  is  made,  defendant's  negligence 
in  regard  to  it  begins  and  not  before.  It  is  the  discovery  of  the 
plaintiff's  peril  in  time  to  have  stopped  the  car  or  checked  its  speed 
and  the  failure  of  the  defendant  to  use  ordinary  care  in  applying 
the  means  at  hand,  whereby  the  injury  occurred,  which  constitute 
the  cause  of  action.  Texas  &  P.  Ry.  v.  Breadow,  90  Texas,  26; 
Texas  &  P.  Ry.  v.  Staggs,  90  Texas,  458;  Ft.  Worth  &  D.  C.  Ry. 
Co.  V.  Shetter,  94  Texas,  196;  Missouri,  K.  &  T.  Ry.  Co.  v.  Haltom, 
95  Texas,  112;  Gulf,  C.  &  S.  F.  Ry.  v.  Townsend,  82  S.  W.  Rep., 
804;  Cardwell  v.  G.,  B.  &  G.  N.  Ry.,  88  S.  W.  Rep.,  422;  Houston 
&  T.  C.  Ry.  Co.  V.  O'Donnell,  99  Texas,  637;  Houston  &  T.  C.  Ry. 
Co.  V.  Ramsey,  43  Texas  Civ.  App.,  603;  North  Texas  Traction 
Co.  V.  Mullens,  99  S.  W.  Rep.,  433;  Johnson  v.  T.  &  G.  Ry.,  100 
S.  W.  Rep.,  208;  Dallas  Cons.  Elec.  St.  Ry.  v.  Conn.,  100  S. 
W.  Rep.,  1021;  Kelley  v.  G.,  C.  &  F.  Ry.  Co.,  101  S.  W.  Rep., 
1166;  San  Antonio  &  A.  P.  Ry.  Co.  v.  McMillan,  supra;  Texas 
&  P.  Ry.  Co.  V.  Patterson,  102  S.  W.  Rep.,  139;  Texas  &  N.  O. 
Ry.  Co.  V.  Scarborough,  104  S.  W.  Rep.,  411;  Taylor  v.  Houston 
Elec.  Co.,  85  S.  W.  Rep.,  1019;  International  &  G.  N.  Ry.  v. 
Jackson,  90  S.  W.  Rep.,  920;  Beaty  v.  El  Paso  Elec.  Ry.  Co.,  91 
S.  W.  Rep.,  365;  Galveston,  H.  &  S.  A.  Ry.  Ca  v.  Murray,  99  S. 
W.  Rep.,  149. 

In  discussing  the  principle  upon  which  the  doctrine  of  discovered 
peril  is  founded,  in  the  case  last  cited  it  is  said:  "The  principle, 
however,  has  no  application  in  the  absence  of  actual  knowledge  of 
the  person  inflicting  the  injury  of  the  peril  of  the  party  injured  in 
time  to  avoid  the  injury  by  the  use  of  the  means  and  agencies 
then  at  hand.  If  he  had  no  such  knowledge,  the  duty  was  not  im- 
posed, though  it  is  clear,  by  the  exercise  of  reasonable  care,  he 
might  have  obtained  such  knowledge."  "Discovered  peril'*  rests 
upon  the  principle  that,  "the  party,  who  has  the  last  clear  oppor- 
tunity to  avoid  the  accident,  notwithstanding  the  negligence  of  his 
opponent,  is  considered  solely  responsible  for  it."  This  relegates 
the  antecedent  negligence  of  either  party  to  the  position  of  the 
remote  cause  of  the  accident. 

We  have  thus  cited  authorities  for  the  purpose  of  illustrating  the 
principle  demonstrated  by  them,  that  neither  the  antecedent  negli- 
gence of  plaintiff  nor  defendant  (if  there  was  such  negligence  on 
its  part)  is  a  factor,  either  pro  or  con,  in  tins  action  insofar  as  it  is 
predicated  upon  the  discovery  of  plaintiff's  peril  by  the  motorman 
in  operating  the  car. 

But  as  we  understand  plaintiff's  counsel   from   their   brief^   their 
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insistence  is  that  the  paragraph  of  the  charge  in  question  does 
not  present  the  issue  of  discovered  peril,  but  that  of  the  negligence 
of  the  motorman  operating  the  car  in  failing  to  exercise  ordinary 
care  to  discover  plaintiff's  presence  on  the  track.  It  can  not  be 
given  this  construction;  and,  evidently,  it  vras  the  intention  of  the 
trial  judge  that  it  should  not  be.  For  it  submits  the  fourth  ground 
of  negligence  as  alleged  in  the  petition,  and  the  issue  of  such  neg- 
ligence of  the  motorman  is  pointedly  submitted  by  the  immediately 
preceding  paragraph.  Then  why  should  it  be  at  once  repeated? 
Eliminate  the  issues  of  the  motorman's  and  the  plaintiff's  negli- 
gence from  the  paragraph,  and  it  in  plain  and  unmistakable  lan- 
guage imposes  upon  the  motorman  the  duty  of  exercising  ordinary 
care  to  discover  plaintiff's  peril  in  time  to  have  avoided  injuring 
him  by  the  use  of  the  means  at  hand,  and  instructs  the  jury  that 
if  the  motorman  failed  in  such  duty  its  verdict  must  be  for  the 
plaintiff.  That  the  submission,  in  this  connection,  of  the  questions 
of  negligence  would  render  the  paragraph  erroneous  as  a  charge 
upon  discovered  peril,  does  not  free  it  from  the  construction  that  it 
imposes  upon  the  motorman  the  duty  of  exercising  ordinary  care 
to  "discover  plaintiff's  peril  in  time,"  etc. 

While  it  is  the  duty  of  a  motorman,  operating  a  car  along  the 
streets  of  a  city,  to  exercise  ordinary  care  to  discover  persons  on 
the  track,  and  although,  as  an  incident  to  the  discharge  of  the 
duty,  he  may  discover  a  person  in  a  situation  of  peril,  we  know  of 
no  rule  of  law  which  makes  it  his  duty  to  exercise  any  degree  of 
care  to  make  such  discovery.  If,  therefore,  the  third  paragraph 
of  the  charge  would  admit  of  the  construction  of  submitting  the 
issue  as  to  whether  the  motorman  "exercised  ordinary  care  to  dis- 
cover appellee's  presence  on  the  track,"  as  contended  by  counsel, 
it  would  clearly  be  upon  the  weight  of  the  evidence,  in  that  it 
involves  the  assumption  that  the  discharge  of  the  duty  would  result 
in  his  discovery  of  the  peril. 

In  this  case,  according  to  plaintiff's  testimony,  he  was  walking 
along  the  track  when  injured.  If  this  is  so,  his  discovery  by  the 
motorman  would  not  involve  a  knowledge  of  peril.  For  he  might 
not  have  anticipated  that  plaintiff  would  not  leave  the  track  before 
encountering  danger.  Bailway  v.  Shatter,  supra.  But,  as  we  have 
seen,  no  liability  is  imposed  because  of  the  mere  failure  to  exercise 
care  to  discover  the  peril. 

3.  The  third  assignment  of  error  complains  of  the  fourth  para- 
graph of  the  charge,  which  is  as  follows: 

"Or  if  you  believe  from  the  evidence  that  the  plaintiff  was 
lying  on  South  Flores  Street  with  his  feet  on  one  of  the  rails  of 
the  street  car  track  and  that  a  car  of  defendant  operated  by  its 
motorman  ran  over  plaintiff's  feet  and  injured  plaintiff  substantially 
as  charged  in  his  petition,  and,  if  you  further  believe  from  the 
evidence  that  such  motorman  discovered  plaintiff's  position  of  peril 
in  time  so  that  by  th^  exercise  of  ordinary  care  he  could  have  stopped 
said  car  by  the  use  of  the  means  at  hand,  consistent  with  the  safety 
of  his  passengers  and  car,  and  have  prevented  injuring  plaintiff, 
and  that  said  motorman  negligently  failed  to  do  this,  and  that  this 
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negligence,  if  any,  was  the  direct  cause  of  plaintiff's  injury,  if 
any,  then  I  charge  you  that  in  this  event  also,  your  verdict  must 
be  for  the  plaintiff,  even  though  you  believe  from  the  evidence  that 
plaintiff  was  drunk  and  was  guilty  of  negligence  in  lying  with  his 
feet  on  said  track/' 

The  objection  urged  is,  that  plaintiff's  pleadings  did  not  authorize 
the  court  to  submit  the  issue  of  discovered  peril  upon  the  hypothesis 
that  he  was  lying  on  the  street  with  his  feet  on  one  of  the  rails 
of  the  car  track  when  he  was  injured.  It  will  be  observed  from 
our  statement  of  the  allegations  of  negligence  that  every  one  is 
predicated  upon  the  preceding  allegations  that  he  ^Vas  walking  over 
and  along  South  Flores  Street  .  .  .  when  a  certain  electric  car 
of  defendant  ran  into  and  against  plaintiff  in  consequence  of  which 
he  was  knocked  down  in  front  of  said  car  and  said  car  ran  over 
and  crushed  both  his  feet."  It  is  a  rule  of  grammatical  construction 
that  relative,  qualifying  or  limiting  words  or  clauses  are  to  be  re- 
ferred to  the  next  preceding  antecedent.  But  where  there  is  only 
one  antecedent  there  can  be  no  reason  for  construction;  for  the  rela- 
tive, qualifying  or  limiting  words  or  clauses  are  ex  necessitate  rei 
referable  to  the  only  antecedent.  That  the  four  other  grounds  of 
negligence  alleged  appear  in  the  petition  before  that  of  discovered 
peril  can  make  no  difference.  Though  all  relate  to  the  antecedent 
allegations  that  plaintiff  was  walking  over  and  along  the  street, 
etc.,  each  is  otherwise  separate,  distinct  and  independent  of  the 
other.  If  each  is  not  referable  to  the  antecedent  allegations  that 
plaintiff  was  "walking  on  and  along  Flores  Street,"  etc.,  then  each 
is  without  sufficient  averments  to  show  any  cause  of  action.  In  that 
event  it  would  not  appear  that  plaintiff  was  on  the  street,  or  even 
that  he  was  injured. 

As  regards  discovered  peril,  the  petition  must  be  read  as  though 
it  were  the  only  ground  of  negligence  alleged.  It  would  then  read 
as  follows:  "That  while  plaintiff  was  walking  on  and  along  South 
Flores  Street  ...  in  the  city  of  San  Antonio,  an  electric  car 
operated  by  defendant's  servants  approached  him  from  the  rear, 
ran  against  him,  knocked  him  down  and  ran  over  and  crushed  both 
his  feet,  whereby  he  was  compelled  to  have  the  anterior  portion 
of  one  foot  amputated.  That  defendant  and  its  employes  in  charge 
of  the  car  were  negligent  in  this:  That  the  employe  in  charge  of 
the  car  discovered  plaintiff's  position  of  peril,  and  after  such  dis- 
covery could,  by  the  use  of  the  means  at  hand,  have  checked  the 
speed  thereof  and  thereby  have  averted  plaintiff's  injury,  but  that 
such  employe  negligently  failed  to  make  any  effort  to  stop  or  reduce 
the  speed  thereof." 

Thus  read,  it  is  inconceivable  how  it  could  have  been  so  con- 
strued as  to  embrace  allegations  that  would  authorize  the  court  to 
give  the  paragraph  of  the  charge  complained  of,  authorizing  a  verdict 
upon  proof  of  facts  essentially  different  from  those  averred  by 
plaintiff  as  his  cause  of  action.  If  plaintiff,  when  discovered  by 
the  motorman,  was  lying  on  the  street  with  his  feet  on  one  of  the 
rails  of  the  street  car  track,  the  allegation  that  he  was  walking  along 
the  street,  etc.,  when  discovered  by  the  employe  operating  the  car. 
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was  disproved;  and,  instead  of  the  charge  authorizing  a  verdict  in 
his  favor,  it  shonld  have  directed  the  jury  to  find  for  the  defendant. 
If  plaintiff  was,  as  alleged,  walking  along  the  street,  thougli  seen 
by  the  motorman,  his  position  of  peril  might  not  have  been  realized 
by  him ;  but  if  he  was  lying  on  the  street  with  his  feet  on  one 
of  the  rails  of  the  car  track,  his  discovery  in  that  position  by  the 
motorman  would  carry  with  it  a  realization  of  his  peril.  The  de- 
fendant came  prepared  to  meet  the  allegations  in  plaintiff's  petition, 
and  the  very  evidence  by  which  he  disproved  them  (though  the  facts 
were  not  alleged)  was  taken  by  the  court  as  furnishing  a  ground 
for  his  recovery,  and  as  such  were  submitted  in  its  charge  to  the 
jury.  An  error  more  palpable  or  damaging  than  this  can  not,  in 
our  judgment,  be  disclosed  by  a  record. 

4.  What  we  have  said  in  disposing  of  the  third  assignment  of 
error  likewise  disposes  of  the  fifth,  by  which  complaint  is  made  of 
the  fifth  paragraph  of  the  charge,  which  is  based  upon  the  hypo- 
thesis that  plaintiff  was  drunk  and  lying  on  the  ground  when  the 
car  approached  and  run  over  his  foot. 

5.  If  the  sixth  paragraph  of  the  charge  should  be  regarded  as 
referring  to  plaintiffs  position  as  lying  on  the  ground  with  his  feet 
on  the  rail  of  the  track,  it  was  error  for  the  reasons  stated  in  dis- 
posing of  the  two  preceding  assignments.  But  if  it  has  reference 
to  his  position  as  alleged  in  the  petition,  we  are  not  prepared  to 
hold  it  erroneous.  Because,  as  will  be  more  fully  explained  in 
disposing  of  succeeding  assignments,  the  jury  may  have  believed 
from  the  circumstances  in  evidence  that  the  motorman  saw  plain- 
tiff's peril  in  time,  by  the  exercise  of  ordinary  care  to  use  the 
means  at  hand  to  have  stopped  the  car  before  running  over  him. 
The  charge,  however,  should  not  have  been  so  framed  as  to  permit 
a  finding  for  plaintiff  on  either  or  both  of  these   hypotheses. 

6.  We  overrule  the  eighth  assignment  of  error,  complaining  of 
the  second  paragraph  of  the  charge,  which  submits  the  issue  as  to 
whether  the  motorman  operating  the  car  failed  to  keep  a  lookout 
or  to  sound  the  gong  as  the  car  approached  plaintiff  while  he  was 
walking  along  the  street  as  alleged  in  his  petition. 

7.  What  we  have  said  in  disposing  of  previous  assignments  of 
error  renders  it  unnecessary  to  say  more  in  regard  to  the  ninth, 
than  that  if  certain  paragraphs  of  the  charge,  which  we  have  held 
should  not  have  been  given,  were  eliminated,  the  part  of  the  charge 
complained  of  by  it  would  not  be  obnoxious  to  the  objection  that 
it  repeats  and  gives  undue  prominence  and  emphasis  to  the  duty  of 
the  motorman  to  keep  a  lookout. 

8.  At  plaintiff's  request  the  court  charged  the  jury  that  the 
"Traction  Company  had  no  right  to  the  exclusive  use  of  that  part 
of  South  Flores  Street  upon  which  its  tracks  are  laid;  but  that  plain- 
tiff had  an  equal  right  to  its  use  in  traveling  over  and  across  it.*' 
It  is  claimed  by  defendant  that  such  special  charge  was  upon  the 
weight  of  the  evidence  and  calculated  to  mislead  the  jury,  both  as 
to  the  degree  of  care  required  by  defendant  company  and  that  of 
plaintiff   to    avoid   injury, 

Streets  are  for  the  use  of  the  public  as  thoroughfares,  and   it  is 
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for  Buch  use  street  car  companies  are  given  the  right  to  lay  their 
rails  and  operate  their  cars  along  them;  but  this  right  does  not 
exclude  such  part  of  tlie  street  from  being  used  by  the  public  or  its 
members  in  traveling  in  any  other  way,  either  on  foot  or  in  vehi- 
cles. And  in  a  certain  sense  the  right  to  its  use  by  a  member  of 
the  public  is  equal  to  that  of  a  street  railway  company.  But  this 
right  is  not  without  its  limitations.  Such  a  company  can  only  run 
its  cars  along  its  track,  while  a  pedestrian  can  walk  along  any 
part  of  the  street,  and  usually  is  expected  to  take  the  sidewalk,  when 
not  crossing  the  street,'  a  part  of  the  street  generally  dedicated  to 
the  use  of  those  traveling  over  it  on  foot.  Conditions,  however,  may 
be  such  as  may  induce  him  to  exercise  his  right  to  walk  along  that 
part  over  which  the  car  track  is  laid.  But  when  he  does  this,  he 
has  no  right  to  prevent  those  in  the  exercise  of  their  right  to  travel 
in  street  cars  of  the  convenient  and  speedy  mode  of  transportation 
for  which  street  railway  companies  are  designed,  by  walking  in  front 
of  an  approaching  car  and  thereby  limiting  the  speed  of  the  car 
to  that  made  by  him  in  walking.  In  such  event,  it  is  his  duty,  if 
he  is  where  he  can  safely  do  so,  to  step  aside  and  let  the  street  car 
go  on  at  its  usual  speed.  It  is  true,  that  the  one  operating  the 
car  can  not  run  him  down  if  he  sees  that  he  is  not  going  to  leave 
the  track;  but  we  apprehend  that  the  company  is  not  without  the 
right  to  have  him  removed  and  kept  off  the  track  until  its  car  passes. 
The  special  charge  might  be  taken  by  the  jury  to  exclude  this  quali- 
fication of  the  right  of  the  plaintiff  to  use  the  part  of  the  street 
occupied  by  the  railway  track,  and  was  evidently  requested  by  his 
counsel  for  the  purpose  of  having  it  taken  in  that  sense  by^  the 
jury;  for  it  could  serve  no  other  purpose.  We  therefore  think 
that  the  court  erred  in  giving  it  in  the  form   it  was   drawn. 

9.  The  remaining  assignments  of  error  complain  of  the  refusal 
of  certain  peremptory  instructions  to  the  jury  to  return  a  verdict 
for  the  defendant,  for  the  reason  that,  upon  no  ground  of  negli- 
gence alleged,  was  the  evidence  sufficient  to  support  a  verdict  in 
plaintiff's  favor;  and  of  the  refusal  of  the  court  to  grant  defendant's 
motion  for  a  new  trial  upon  such  grounds.  As  each  of  these  as- 
signments requires  us  to  review  the  evidence,  they  will  be  consid- 
ered together. 

In  disposing  of  the  first  assignment  of  error  we  held  that,  at 
the  stage  of  the  trial  when  plaintiff  closed  his  testimony,  the  evi- 
dence was  insufficient  to  support  a  verdict  in  his  favor,  because  it 
showed  that  he  was  guilty  of  contributory  negligence  which  would 
preclude  his  recovery  on  any  ground,  except  discovered  peril;  and 
that  he  could  not  recover  on  that  ground  for  the  reason  that  proof 
of  facts  essential  to  establish  it  was  lacking. 

After  all  the  testimony  was  introduced  by  either  party,  the  evi- 
dence of  plaintiff's  contributory  negligence  remained  unchanged.  It 
was,  in  substance,  that  late  at  night,  after  he  had  drunk  copiously 
through  the  day  of  intoxicating  liquors  at  home,  and  freely  with 
a  negro  at  night  he  started  afoot  to  the  S.  A.  &  A.  P.  depot  to 
see  a  man,  and,  after  going  some  distance  from  the  saloon  where 
he  had  been  drinking  with  his  negro  pal,  he  turned  back  to  ;ro  home. 
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taking  the  center  of  the  street  car  track  on  Flores  Street;  and,  while 
walking  along  there,  was  in  a  deep  study  thinking  intently  on 
what  he  would  do.  This,  however,  is  best  told  in  his  own  language, 
which  is  as  follows:  "I  was  walking  along  there  in  a  deep  study, 
thinking  intently  on  what  I  would  do  ...  I  didn't  think  any 
more  about  the  cars  at  all,  because  I  was  busy  thinking.  That  is 
the  only  thing  that  put  me  off,  that  I  could  see.  ...  I  was 
thinking  intently  on  whether  I  would  work  here  or  go  back.  I  was 
not  listening.  A  man  in  tlie  deep  study  like  I  was — that  is  the 
only  way  I  can  account  for  it.  I  guess  I  would  have  been  listening 
for  the  car,  if  I  had  not  been  in  a  deep  study;  but  I  was  in  a 
deep  study  and  not  listening  for  it — thinking  intently  what  I  was 
going  to  do,  and  walking  down  the  track.  ...  I  was  not  look- 
ing back  or  anything,  but  was  walking  straight  ahead,  looking 
straight  ahead,  and  didn't  look  for  any  cars.  I  couldn't  see  any 
cars  anyway,  because,  just  as  I  told  you  before,  it  is  tlie  truth,  as 
I  got  in  a  deep  study,  and  that's  the  only  thing.  I  can't  account 
for  it.  I  walked  along  the  track  and  didn't  look  back  for  any  cars 
at  all.  When  I  heard  the  car  I  looked  around  and  it  was  right 
on  me.  .  .  .  When  I  heard  the  buzzing  sound  of  it  pretty  near 
me,  it  was  just  quick  as  lightning,  it  was  so  quick,  I  can't  tell,  I 
just  turned,  I  throwed  my  side  like  that.  ...  I  turned  to 
get  my  body  out  of  the  way,  but  I  wasn't  quick  enough.  I  said, 
*My  God,  I'm  railroading  the  last  18  years  and  here  I  am  cut  down 
by  a  street  car.'"  It  was  upon  this  testimony  of  the  plaintiff  him- 
self that  we  hold  that  no  one  can  doubt  that  he  was  guilty  of  con- 
tributory negligence,  which  precludes  his  right  to  Recover  upon  any 
ground  except  that  of  discovered   peril. 

Upon  this  latter  ground,  according  to  the  testimony  of  the  motor- 
man,  plaintiff  was  discovered  lying  on  the  ground  with  his  feet 
on  the  rail,  but  too  late  to  prevent  running  over  him  by  the  exer- 
cise of  ordinary  care  to  use  the  means  at  hand.  Here  is  a  conflict 
of  evidence.  The  jury  may  have  believed  plaintiff,  rather  than  the 
motorman.  They  may  have  discarded  the  statement  that  plaintiff 
was  lying  on  the  ground  and  believed  that  he  was  walking  along 
the  track,  as  he  stated,  when  the  motorman  discovered  him.  They 
may  have  believed,  from  the  facts  that  the  motorman  testified  that 
lie  was  keeping  a  lookout  along  the  track,  which  was  illuminated 
by  the  headlight  of  the  car  a  distance  of  several  hundred  feet,  and 
from  the  distance  the  car  ran  from  the  time  the  motorman  en- 
deavored to  stop  it,  that  he  discovered  plaintiff's  peril  in  time,  by 
the  exercise  of  ordinary  care  to  use  the  means  at  hand,  to  have  pre- 
vented running  over  him.  We  therefore  overrule  this  group  of  as- 
signments of  error. 

For  reason  of  the  errors  indicated  the  judgment  of  the  District 
Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Chief  Justice  James  did  not  sit  in  this  case. 

Writ  of  error  dismissed  for  want  of  jurisdiction. 

Vol.  XLVIII.  Civil— 28. 
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Galveston,   Harrisbueq   &    San   Antonio    Kailway    Company    v. 

T.  C.  Harhis. 

Decided  January  8,  1908. 

1. — ^Hatter  and  Servant — ^Employment — False  Statement. 

The  fact  that  a  servant  obtains  employment  by  making  false  statements 
to  the  master  as  to  his  personal  record  in  the  matter  of  suing  railroads,  will 
not  relieve  a  master  from  the  consequences  of  his  negligence  whereby  the  ser- 
vant suffered  personal  injury. 

2. — ^Master  and  Servant — ^Assumed  Bisk — Charge. 

A  charge  on  assumed  risk  to  the  effect  that  a  servant  does  not  assume 
the  dangers  which  may  be  brought  about  by  the  negligence  of  the  master,  unless 
he  knows  of  the  negligence  and  the  dangers  arising  therefrom,  "or  in  the  dis- 
charge of  his  duty  must  necessarily  have  acquired  the  knowledge,"  held  correct. 
The  distinction  between  the  phrase  "in  the  ordinary  discharge  of  his  duty,"  and 
"in  the  exercise  of  ordinary  care  in  doing  his  work,"  held  too  refined  to  affect 
the  verdict  of  an  average  jury. 


3. — ^Pleading — Hegligence — Failure  to  Inspect. 

In  a  suit  for  personal  injuries,  an  allegation  by  the  plaintiff  that  "at 
said  time  the  defendant  knew  or  by  reasonable  care  and  inspection  could  have 
known  of  the.  defective  and  wornout  condition  of  said  brake-chain  or  bolt  and 
could  have  protected  plaintiff  from  injuries,"  raised  the  issue  of  negligence  in 
the  matter  of  inspection. 

4. — ^Master  and  Servant — Hegligence— Prima  Facie  Case. 

In  a  suit  for  personal  injuries,  plaintiff  makes  a  prima  facie  case  by 
proving  that  while  he  was  setting  the  brake  on  a  car  the  chain  broke,  causing 
nim  to  fall  from  the  car;  and  the  burden  was  on  defendant  to  show  that  the 
accident  was  unavoidable,  and  that  it  had  used  care  to  furnish  reasonably  safe 
appliances  for  plaintiff. 

5. — ^Personal  Injuries — ^Extent — ^Testimony. 

It  belongs  to  the  province  of  a  jury  to  determine  between  the  positive  testi- 
mony of  the  plaintiff  in  a  case  as  to  the  extent  of  his  injuries,  and  the  testi- 
mony of  medical  experts  as  to  the  probable  effects  of  given  injuries,  and  its 
determination  will  not  be  revised  by  an  appellate  court. 

Appeal  from  the  District  Court  of  EI  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Baker,  Boils,  Parker  &  Garwood  and  Beall  &  Kemp,  for  appellant. 
— The  relation  of  master  and  servant  arises  out  of  contract  between 
the  master  on  the  one  hand^  and  the  servant  on  the  other,  and  in 
order  to  create  reciprocal  duties,  there  must  be  mutuality,  and  ab- 
sence of  fraud  at  its  inception.  San  Antonio  &  A.  P.  Ry.  Co.  v. 
Wilson,  4  App.  Civ.  Cases,  670;  Woods'  Law  Master  &  Servant,  2d 
ed.,  sec.  4,  and  note  1;  2  Kent's  Com.,  *258. 

Fraud  vitiates  and  avoids  any  transaction  tainted  by  it,  and  if, 
as  alleged  by  defendant  in  its  plea,  the  plaintiff,  by  misrepresenta- 
tion of  a  material  fact,  practiced  a  fraud  and  induced  defendant  to 
employ  him,  defendant  would  not  owe  him  the  usual  and  ordinary 
duties  and  obligations  of  a  master,  and  would  not  be  liable  in  this 
case.  Buchanan  v.  Bilger,  64  Texas,  693;  Elser  v.  Graber,  69  Texas, 
226;  14  Am.  &  Eng.  Enc.  Law,  p.  60,  sec.  2,  subdiv.  B;  2  liabatt 
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Master  &  Servant,  sec.  629;  Werner  v.  Trautwein,  61  S.  W.  Rep., 
449;  Mayton  v.  T.  &  P.  R.  R.  Co.,  63  Texas,  78. 

The  fraud  committed  by  appellee  in  procuring  employment  was 
not  "immaterial  and  irrelevant.^'  Tlie  effect  of  it  was  to  authorize 
the  superintendent,  or  other  agent  of  appellant  whose  duty  it  was 
to  employ  brakemen,  to  enter  into  a  contract  of  employment  which 
was  against  appellant's  rules  and  unauthorized.  2  Labatt  Master  & 
Servant,  sec.  630;  Sparks  v.  E.  T..  V.  &  G.  Ry.,  82  Ga.,  156;  8 
S.   E.   Rep.,   424. 

The  servant's  assumption  of  risk  is  not  limited  to  such  dangers, 
risks  and  defects  as  he  must  necessarily  have  actually  known,  but 
also  includes  such  as  he  would  necessarily  have  acquired  the  knowl- 
edge of,  if  he  had  exercised  ordinary  care  in  doing  his  work.  St. 
Louis  S.  W.  Ry.  Co.  of  Texas  v.  Rea,  99  Texas,  58;  Price  v.  Con- 
sumers Cotton  Oil  Co.,  41  Texas  Civ.  App.,  47;  Hightower  v.  Gray, 
36  Texas  Civ.   App.,  674. 

There  is  no  presumption  of  negligence  from  the  mere  happening 
of  an  accident  resulting  in  personal  injury.  Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Shieder,  88  Texas,  161;  Choate  v.  S.  A.  &  A.  P.  Ry.  Co., 
90  Texas,  86;  Trinity  Lumber  Co.  v.  Denham,  85  Texas,  56;  Broad- 
way V.  San  Antonio  Gas  Co.,  24  Texas  Civ.  App.,  604;  Chicago  & 
N.  W.  Ry.   Co.  V.  O'Brien,  132  Fed.   Rep.,   593. 

The  evidence  showed  that  the  company  furnished  inspectors,  but 
there  was  no  allegation  in  the  plaintiff's  petition  that  they  were 
wanting  in  care,  and  in  the  absence  of  allegation  or  evidence  to  the 
contrary  it  should  be  presumed  that  they  did  their  duty,  and  that 
an  ordinarily  careful  inspection  would  not  have  revealed  the  defect 
in  the  chain.     Texas  &  P.  Ry.   Co.  v.  Overall,  82  Texas,  248,  249. 

Sam  B.  Gillett  and  D.  W.  BurJchalier,  tdr  appellee. 

FLY,  Associate  Justice. — Appellee  obtained  a  verdict  for  dam- 
ages in  the  sum  of  $3500,  which  accrued  from  personal  injuries  in- 
flicted on  him,  $500  of  which  was  remitted  at  the  instance  of  the 
trial  court.  Appellant  pleaded,  in  answer  to  the  petition,  contribu- 
tory negligence,  assumed  risk,  latent  defects  which  appellant  could 
not  discover  by  adequate  inspection,  and  fraud  of  misrepresentation 
on  the  part  of  appellee  in  procuring  his  employment. 

We  conclude  that  appellant  was  guilty  of  negligence  in  using  a 
car  upon  which  the  brake  was  so  defective  that  appellee,  an  em- 
ploye who  sought  to  use  it,  broke  the  chain  or  bolt  and  he  was  thrown 
down  with  such  foi:ce  as  to  injure  him  seriously  and  permanently. 
Even  after  the  yardmaster  had  been  informed  of  the  broken  chain, 
he  took  no  steps  whatever  to  have  it  repaired. 

The  court  sustained  an  exception  to  that  part  of  appellant's 
answer  as  follows: 

"Still  further  answering,  the  defendant  says  that  when  the  plain- 
tiff entered  its  service,  he  did  so  upon  a  written  application  signed 
by  him,  and  delivered  to  the  defendant,  in  which  he  was  asked,  as 
a  condition  precedent  and  requisite  to  his  employment,  to  answer 
certain  questions,  one  of  which  questions  is  the  following: 
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12.  Have  you  now,  or  did  you  ever  have,  any  litigation  with 
any  railroad  company?'  To  which  question  the  plaintiff  replied,  in 
writing :     *No.' 

"Another  of  which  questions  is  the  following:  If  so,  what  com- 
pany?'    To  which  question  he  answered,   in   writing:     *None.' 

"And  the  defendant  says  that  the  said  questions  were  propounded 
to  the  plaintiff  in  an  instrument  entitled  Tersonal  Record,'  and 
he  swore  to  the  truth  of  his  answers  before  a  notary  public  of  El 
Paso  County,   Texas,  on  the   7th   day   of   August,  1906. 

"Defendant  further  says  that  the  plaintiff,  in  answering  said 
questions,  hereinabove  quoted,  did  not  answer  them  truthfully,  and 
that  he  thereby  deceived  the  defendant;  that  in  truth  and  in  fact, 
the  plaintiff  did  have,  previous  to  the  date  on  which  he  made  said 
answer,  litigation  with  another  railroad  company;  that  during  or 
about  the  year  1899,  he,  as  plaintiff,  instituted  a  suit  against  the 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas,  in  the 
County  Court  of  Harris  County,  Texas,  numbered  No.  4859,  and 
afterward,  as  plaintiff,  instituted  anotlier  suit  against  the  same 
defendant  in  the  District  Court  of  said  Harris  County,  Texas,  num- 
bered 25,553,  both  of  said  suits  being  for  alleged  personal  injuries, 
which  suits  were  settled  and  compromised  by  the  payment  to  plain- 
tiff of  about  four  hundred  dollars  ($400),  besides  the  costs;  and 
the  defendant  says  that  if  the  plaintiff  had  answered  said  questions 
truthfully,  he  would  have  disclosed  the  fact  that  he  had  previously 
had  the  above  mentioned  litigation  with  the  above  mentioned  rail- 
road company,  and  that,  in  falsely  answering  said  questions  he  de- 
ceived the  defendant  and  practiced  a  fraud  upon  it  in  procuring 
his  employment,  and  the  defendant  owed  him  no  duty,  and  he  as- 
sumed all  the  dangers  and  accidents  incident  to  his  work,  and  is 
not  entitled  to  recover,  and  this  the  defendant  is  ready  to  verify." 

The  first  assignment  of  error  is  based  on  that  action  of  the  court, 
but  must  be  overruled  by  this  court.  Appellee  was  the  servant  of 
appellant,  no  matter  if  he  did  obtain  his  position  by  reason  of 
falsely  stating  that  he  had  never  had  any  litigation  with  any  rail- 
way company.  That  falsehood  did  not  of  itself  destroy  the  con- 
tract of  employment  and  exempt  appellant  from  any  liability  for 
its  negligence  towards  him.  It  may  have  formed  a  just  reason 
for  the  rescission  of  the  contract  of  employment,  but  did  not  render 
his  employment  null  and  void.  The  relation  of  master  and  servant 
was  established,  and  could  not  be  rendered  invalid  in  order  to  shield 
the  master  from  the  consequences  of  its  negligence.  There  is  no 
direct  allegation  in  the  answer  that  appellant  would  not  have  em- 
ployed appellee  had  it  known  of  the  previous  litigation,  and,  if 
there  had  been  any  merit  in  the  plea  otherwise,  it  was  defective  in 
that  respect.  The  falsity  of  that  answer  had  no  connection  with  the 
disaster. 

No  doubt  appellant  had  the  right  to  propound  any  questions  it 
saw  fit  to  appellee,  when  he  applied  for  employment,  and  it  may 
be  that  it  was  the  part  of  discretion  to  ascertain  whether  appellee 
had  been  in  the  habit  of  suing  the  railways  for  which  he  worked, 
for   damages,  because  it  would   not   desire   a  Htigious   employe,   still 
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if  it  accepted  his  assertions  witliout  furtlier  inquiry  and  employed 
him,  he  was  an  employe  and  entitled  to  the  protection  of  the  law 
as  such.  To  have  affected  its  liability,  some  connection  between 
the  injury  and  the  false  statements  must  have  appeared. 

All  evidence  on  the  question  of  falsity  of  the  answers  to  the 
questions  propounded  preliminary  to  appellee's  employment  was 
permitted  by  tlie  court,  and  appellant  had  full  benefit  of  it  as 
tending  to  impeach  appellee's  testimony  in  this  case,  by  not  only 
showing  that  he  made  claims  several  times  before  against  railroads 
for  personal  injuries,  but  also  by  showing  that  he  had  sworn  falsely 
in  answer  to  the  questions  before  employment.  That  was  all  the 
testimony  was  good  for. 

The  charge  of  the  court,  complained  of  in  the  second  assignment 
of  error,  is  correct.  As  stated  by  the  charge,  a  servant  does  not 
assume  the  dangers  which  may  be  brought  about  by  the  negligence 
of  the  master,  unless  he  knows  of  the  negligence  and  the  dangers 
arising  therefrom,  "or  in  the  discharge  of  his  duty,  must  necessarily 
have  acquired  the  knowledge/'  The  complaint  with  the  charge 
seems  to  be  in  the  use  of  the  words  "in  the  ordinary  discharge  of 
his  duty,"  instead  of  "in  the  exercise  of  ordinary  care  in  doing  his 
work."  The  distinction  is  too  delicate  and  refined  to  have  ever 
affected  the  verdict  of  an  average  jury.  Because  the  Supreme  Court, 
in  St.  Louis  S.  W.  Ry.  v.  Rea,  99  Texas,  58,  may  have  used  the 
words  desired  by  appellant  and  commended  a  charge  using  them, 
does  not  militate  against  the  propriety  of  the  language  used  by  the 
court  in  this  case.  While  we  see  little  difference  in  the  thought 
conveyed  by  the  language  used  in  the  case  cited  and  that  used  by 
the  court,  yet,  if  there  is  a  difference,  the  case  of  Missouri,  K.  &  T. 
Ry.  V.  Hannig,  91  Texas,  351,  seems  to  sustain  the  language  of  the 
trial  court,  because  in  that  case  it  is  said  that  the  servant  may 
rely  upon  the  assumption  that  the  appliances  furnished  by  the 
master  are  reasonably  safe  and  "he  is  not  required  to  use  ordinary 
care  to  see  whether  this  has  been  done  or  not."  That  proposition 
has  often  been  approved  since  and  never  questioned.  It  will  be 
noted  that  in  the  Rea  case  the  ordinary  care  is  confined  to  doing 
tlie  work  of  the  master,  and  that  is  fully  covered  by  the  "ordinary 
discharge  of  his  duty." 

The  third  assignment  of  error  assails  an  instruction  of  the  court 
which  directed  a  verdict  for  appellant  if  it  was  found  that  an 
inspector,  by  the  exercise  of  ordinary  care,  "could  not  or  would 
not  have  discovered  the  defective  condition"  of  the  bolt,  on  the 
ground  that  the  pleadings  did  not  charge  appellant  with  negli- 
gence in  failing  to  provide  a  competent  inspector.  It  is  alleged 
in  the  petition  "that  at  said  time  the  defendant  knew,  or  by  rea- 
sonable care  and  inspection  could  have  known,  of  said  defective  and 
worn-out  condition  of  said  brake-chain  or  bolt  and  could  have  pro- 
tected plaintiff  from  injuries."  That  clearly  raises  the  issue  of 
inspection. 

The  court  did  not  err  in  refusing  the  charge  asked  by  appellant, 
the  rejection  of  which  is  complained  of  in  the  fourth  assignment 
of  error,  because  the  falsity  of  answers  by  appellee,  about  litigation 
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with  railroads^  did  not  relieve  appellant  of  the  consequences  of  its 
negligence.  Appellee  swore  that  he  did  not  know  that  suit  was 
instituted  by  his  attorneys  against  other  roads^  and  that  statement 
was   not   contradicted. 

Not  only  was  it  proved  that  the  accident  occurred,  but  the  cause 
was  shown,  and  a  charge  to  the  effect  that  proof  of  the  mere  hap- 
pening of  the  accident  did  not  entitle  appellee  to  recover,  had  no 
place  in  the  case.  Appellee  proved  that  he  was  setting  the  brakes 
on  a  car  when  the  chain  broke,  causing  him  to  fall  from  the  car. 
That  made  a  prima  facie  case,  and  appellant  had  the  burden  of 
showing  that  the  accident  was  unavoidable,  and  that  it  had  used 
care  to  furnish  reasonably  safe  appliances  for  appellee.  McCray 
V.  G.,  H.  &  S.  A.  Ry.,  89  Texas,  168. 

Our  conclusions  of  fact  dispose  of  the  sixth  assignment  of  error, 
which  claims  that  the  facts  were  insufficient  to  sustain  the  verdict. 
Had  ordinary  care  been  exercised  by  appellant  in  its  inspection  of 
the  car,  the  fact  that  the  bolt  that  fastened  the  chain  to  the  brake 
rod  was  worn  to  the  extent  of  one-half  or  two-thirds  of  it  and  so 
weakened  that  it  could  not  withstand  the  turning  of  the  wheel 
on  top  to  set  the  brake,  would  have  been  ascertained.  The  proper 
inspection  of  it  wou^d  have  revealed  the  defect. 

To  uphold  the  seventh  assignment,  which  states  that  the  in- 
juries of  appellant  were  slight  and  temporary,  this  court  would  be 
compelled  to  hold  that  the  jury  should  have  rejected  not  only  the 
evidence  of  appellee,  but  that  of  a  physician.  It  was  the  peculiar 
province  of  the  jury  to  weigh  the  evidence  and  pass  on  the  credi- 
bility of  the  witnesses.  Appellee  swore  positively  to  impotency  hav- 
ing been  produced  by  the  injuries  he  received  by  his  fall  from  the 
car,  and  we  can  not  arbitrarily  hold  that  the  theorizing  of  two 
medical  gentlemen  as  to  what  might  or  might  not  happen  from  an 
injury,  should  be  credited  by  the  jury  in  preference  to  the  positive 
testimony  of  a  witness,  even  though  he  be  the  plaintiff  in  the  case. 
We  can  not,  therefore,  hold  that  the  judgment  is  excessive.  The 
judgment  is  affirmed. 

AffimiBd, 

Writ  of  error  refused. 


George  B.  Zimpleman  et  al.  v.  M.  R.  Portwood  et  ai,. 

Decided  January  9,  1908. 

Harried  Woman — ^Deed — ^Minority  of  Husband. 

A  married  woman  must  be  joined  by  her  husband  in  a  deed  to  her  separate 
estate,  and  the  fact  that  her  husband  is  a  minor  is  immaterial.  This  was  the 
law  under  the  statute  of  1846  as  weU  as  under  the  present  statute. 

Appeal  from  the  District  Court  of  Cherokee  County.     Tried  below 
before  Hon.   James  I.   Perkins. 

WUlson   &   Watkina,   for   appellants. — A   deed   duly   acknowledged 
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by  a  married  woman,  conveying  her  separate  property  for  the  pur- 
pose of  providing  for  herself  and  her  child  the  necessaries  of  life,  is 
not  void  merely  because  her  husband  did  not  join  her  in  its  execution, 
it  appearing  that  her  husband  at  the  time  she  executed  the  deed 
was  only  17  years  of  age.  Clark  v.  Wicker,  30  S.  W.  Rep.,  1117; 
Wright  v.  Hays,  10  Texas,  134;  Forbes  v.  Moore,  32  Texas,  199; 
Speer  on  Married  Women,  sec.  102,  page  97;  14  Am.  &  Eng.  Enc. 
Law,  1  ed.,  pp.  592,  605,  629,  636,  637;  Rogers  v.  Roberts,  13 
Texas  Civ.  App.,  191;  Nolan  v.  Moore,  72  S.  W.  Rep.,  583. 

Under  the  law  as  it  was  on  May  19,  1864,  a  deed  executed  by  a 
married  woman  and  acknowledged  as  then  required  in  such  cases, 
was  not  void  merely  because  her  husband  did  not  join  her  in  its 
execution.  Paschal's  Laws  of  Texas,  p.  261;  Rev.  Stat.,  art.  635; 
Webb's  Record  of  Title,  sec.  88,  p.  146;  Waltee  v.  Weaver,  57  Texas, 
571;  Miller  v.  Yturria,  69  Texas,  552;  McDannell  v.  Horrell,  1 
Posey,  526;  Herring  v.  White,  6  Texas  Civ.  App.,  251;  Nolan  v. 
Moore,  72   S.  W.   Rep.,  583. 

W.  n.  Shook,  for  appellees. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespass  to 
try  title  brought  by  appellees  against  the  appellants.  The  land  in 
controversy  is  343  1-3  acres  on  the  William  McLain  survey  in 
Cherokee  County.  Plaintiffs  claim  as  heirs  of  Elizabeth  P.  Batten 
and  defendants  claim  under  a  deed  executed  by  said  Elizabeth  P. 
Batten  during  her  coverture  but  not  joined  in  by  her  husband,  with 
whom  she  was  living  at  the  time  said  deed  was  executed. 

The  petition,  in  addition  to  the  usual  allegations  in  trespass  to 
try  title,  set  up  the  facts  showing  the  invalidity  of  the  deed  under 
which  defendants  claim.  Defendants  answered  by  general  demurrer 
and  plea  of  not  guilty  and  by  special  plea  in  which  it  is  averred, 
in  substance,  that  at  the  time  the  deed  in  question  was  executed 
by  Mrs.  Batten  her  husband  was  a  minor  and  therefore  incapable 
of  contracting  or  of  joining  her  in  the  execution  of  said  deed  and 
that  same  was  executed  by  her  for  the  purpose  of  obtaining  neces- 
saries for  herself  and  child,  and  that  under  such  circumstances  it 
was  not  necessary  for  the  husband  to  join  in  the  deed  in  order  to 
make  it  a  valid  conveyance  of  the  land.  Plaintiffs'  exceptions  to 
this  plea  were  sustained  and  upon  a  trial  of  the  case  on  the  merits, 
judgment  was  rendered  in  favor  of  plaintiffs. 

The  evidence  shows  that  plaintiffs  are  the  heirs  of  Mrs.  Elizabeth 
P.  Batten,  who  is  the  common  source  of  title.  On  the  19th  dav 
of  May,  1864,  Mrs.  Batten  conveyed  the  land  to  the  Chappell  Hill 
Manufacturing  Company  for  a  recited  consideration  of  $6866.67. 
At  the  time  this  deed  was  executed  Mrs.  Batten  was  the  wife  of 
James  Batten  and  they  were  living  together  as  husband  and  wife 
in  their  own  home.  James  Batten  was  at  that  time  only  17  or  18 
years  of  age.  He  did  not  join  in  the  execution  of  this  deed.  The 
certificate  of  acknowledgment  to  the  deed  is  in  form  a  certificate 
of  the  separate  acknowledgment  of  a  married  woman,  and  the  deed 
recites   that   the  grantor   is  the   wife   of   James   Batten.     The   de- 
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fendants  through  mesne  conveyances  have  acquired  the  title  of  the 
Chappeil  Hill   Manufacturing  Company. 

The  first  assignment  of  error  complains  of  the  ruling  of  the  trial 
court  in  sustaining  plaintiff's  general  exceptions  to  defendants' 
special  plea  before  mentioned.  The  proposition  advanced  under 
this  assignment  is  as  follows:  "A  deed  duly  acknowledged  by  a 
married  woman,  conveying  her  separate  property  for  the  purpose  of 
providing  for  herself  and  her  child  the  necessaries  of  life,  is  not 
void  merely  because  her  husband  did  not  join  her  in  its  execution, 
it  appearing  that  her  husband  at  the  time  she  executed  the  deed 
was  only  17  years  of  age." 

We  do  not  think  the  question  of  the  validity  of  the  deed  of  a 
married  woman  conveying  her  separate  estate  without  the  joinder  of 
her  husband  in  the  execution  of  such  deed  is  in  any  way  affected 
by  the  minority  of  the  husband.  The  minor  husband  has  all  of 
the  marital  rights  of  the  adult  and  the  law  throws  around  the  wife 
of  such  husband  the  same  protection  and  safeguards  that  it  extends 
the  wife  of  the  adult.  The  general  rule  that  a  minor  is  incapable 
of  making  a  valid  contract  can  not  be  applied  so  as  to  render  in- 
effective the  protection  given  the  wife  of  a  minor  husband  by  the 
statutory  requirement  that  her  husband  must  join  her  in  any 
conveyance  of  her  estate.  The  validity  of  the  deed  of  a  married 
woman  in  the  execution  of  which  her  minor  husband  joined  was 
expressly  upheld  by  the  Court  of  Civil  Appeals  for  the  Fifth  Dis- 
trict in  the  case  of  Tippett  v.  Brooks,  95  Texas,  335.  It  is 
true,  as  contended  by  appellants,  that  a  holding  that  a  deed  by  a 
married  woman  joined  by  her  minor  husband  is  valid  is  not  neces- 
sarily a  holding  that  such  deed  would  be  invalid  if  not  joined  in 
by  the  husband,  but  in  the  case  cited  the  validity  of  the  deed  was 
upheld  on  the  ground  that  the  minor  husband  had  the  power  and 
capacity  to  join  in  the  deed,  and  not  upon  the  ground  that  the 
wife  could  execute  a  valid  deed  without  being  joined  by  the  husband. 
There  was  no  contention  in  that  case  that  the  deed  was  valid  upon 
any  other  ground  than  that  it  was  properly  joined  in  by  the  hus- 
band, and  the  question  of  the  capacity  of  the  minor  husband  to 
consent  to  the  conveyance  by  the  wife  and  join  therein  seems  to 
have  been  expressly  decided  by  the  court  in  the  affirmative.  A  writ 
of  error  was  denied  by  the  Supreme  Court  in  that  case  and  we 
think  it  settles  the  question  here  presented. 

Appellants  further  contend  that  the  failure  of  the  husband  to 
join  in  the  deed  of  his  wife  conveying  her  separate  estate  did  not 
render  the  deed  void  under  the  statute  of  1846,  which  was  in  force 
at  the  time-  the  deed  in  question  was  executed.  This  contention  is 
based  upon  the  form  of  the  statute  which  merely  provides  that  the 
deed  of  a  married  woman  signed  by  herself  and  husband  and  prop- 
erly acknowledged  shall  pass  the  title  of  the  wife  to  her  separate 
property  thereby  conveyed,  and  does  not  contain  the  mandatory 
words  of  our  present  statute  that  the  husband  and  wife  "shall" 
join  in  such  deed.  There  is  no  merit  in  the  contention.  Under  the 
common  law  the  wife  had  no  power  to  convey  her  separate  estate 
and  it  has  been  uniformly  held  by  our  courts  that  unless  the  statute 
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giving  such  right  is  complied  with^  the  deed  of  a  married  woman 
conveying  lands  belonging  to  her  separate  estate  is  void.  Berry  v. 
Donley,  26  Texas,  U5;  Cannon  v.  Boutwell,  53  Texas,  626;  Wad- 
kins   V.   Watson,   86   Texas,   1D4;   Kellett   v.    Trice,   95   Texas,    160. 

We  think  the  trial  court  properly  held  that  the  deed  under  which 
appellants  claim  was  void,  and  the  judgment  must  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


K  B.  Chancey  et  al.  v.  J.  W.  Allison. 

Decided  January  9,  1908. 

1. — ^Temporary  Injunction — Dissolution — Appeal. 

Although  the  statute  provides  for  appeal  only  from  an  order  granting  or 
dissolving  a  temporary  injunction,  it  fairly  appears  that  it  was  the  intention 
of  the  Legislature  to  give  the  right  of  appeal  from  an  order  refusing  to  dis- 
solve and  continuing  a  temporary  injunction  in  force;  as  well  as  from  the 
original  order  granting  such  injunction. 

2. — ^Land — Trespass — ^Injunction. 

Injunction  is  a  proper  remedy  to  protect  one  in  possession  of  land  against 
acts  of  waste  and  injury  to  the  property  pending  an  adjudication  of  his  title. 

3. — ^Injunction — ^Petition — ^Veriflcation. 

The  statute  does  not  prescribe  any  particular  form  of  affidavit  to  a  petition 
for  injunction,  and  when  the  petition  is  signed  by  the  plaintiff  and  the  jurat 
of  the  proper  officer  is  appended  certifying  that  it  was  subscribed  and  sworn 
to  before  him,  the  verification  is  sufficient. 

Appeal  from  the  District  Court  of  Angelina  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

E.  J.  Mantooth  and  Martin  Feagin,  for  appellants. 

W.  J.  Townsend,  Jr.,  for  appellee. 

PLEASANTS,  Chief  Justice.— On  the  16th  day  of  July,  1907, 
appellee  filed  suit  in  the  District  Court  of  Angelina  County  against 
appellants  to  recover  title  to  a  tract  of  seven  acres  of  land  in  said 
county,  and  to  restrain  appellants  from  forcible  entry  upon  said 
premises  and  cutting  the  fences  thereon  and  otherwise  injuring 
and  destroying  the  improvements  thereon. 

The  petition  alleges,  in  substance,  that  plaintiff  is  the  owner  of 
said  premises  and  was  in  the  peaceable  and  lawful  possession  thereof, 
and  that  defendants  under  some  pretended  claim  of  ownership 
were  threatening  to  take  forcible  possession  and  to  do  physical  vio- 
lence to  plaintiff;  that  said  defendants  had  several  times  cut  the 
fence  which  plaintiff  had  constructed  around  said  premises  and 
threatened  to  cut  same  as  often  as  it  should  be  repaired  by  plain- 
tiff. The  prayer  of  the  petition  was  for  recovery  of  the  land  and 
an  injunction  restraining  appellants  from  committing  the  tres- 
passes charged  against  them.  This  petition  was  presented  to  the 
judge  of  the  court  before  named  in  chambers  on  the   18th  day  of 
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July,  1907,  and  the  injunction  prayed  for  was  ordered  to  be  issued. 
On  July  25  defendants  filed  a  motion  to  dissolve  the  injunction 
which  had  been  theretofore  issued  and  served  upon  them.  They 
also  answered  plaintiff's  petition  by  general  demurrer  and  numerous 
special  exceptions,  and  by  cross-bill  set  up  title  in  themselves  to 
the  land  in  controversy  and  prayed  for  its  recovery.  The  motion 
to  dissolve  was  heard  by  the  judge  on  August  6,  1907,  and  over- 
ruled and  the  injunction  continued  in  full  force  until  the  final 
hearing  of  the  case.  From  the  order  overruling  said  motion  ap- 
pellants prosecute  this  appeal. 

Both  parties  claim  title  to  the  land  in  controversy  under  Peter 
Morris  as  common  source.  The  evidence  upon  which  the  trial  judge 
acted  in  refusing  to  dissolve  the  injunction  shows  that  the  property 
had  been  in  the  possession  of  the  appellant  Jolmson  under  a  claim 
of  ownership  thereof  for  several  years  prior  to  June  8,  1907.  About 
the  first  of  June  Johnson  sold  the  premises  to  appellant  Chancey. 
lie  moved  out  on  June  8  and  turned  the  place  over  to  Frank  Smith, 
who  was  to  occupy  it  for  appellant  Chancey.  Smith  was  on  the 
place  on  the  9th  of  June  and  did  some  clearing  up  about  the  house 
preparatory  to  moving  in  a  few  days  later.  On  the  next  day  ap- 
pellee purchased  the  property  from  the  heirs  of  Peter  Morris  and 
at  once  took  possession.  The  property  was  unoccupied  at  the  time 
appellee  took  possession,  but  there  is  evidence  showing  that  the  house 
was  locked  and  the  entry  therein  was  probably  made  by  breaking 
the  lock.  After  the  appellee  took  possession  he  fenced  all  of  the 
land,  and  this  fence  had  been  cut  by  the  defendant  Johnson  prior 
to  the  institution  of  the  suit  and  he  had  threatened  to  cut  it  as 
often  as  it  might  be  repaired.  It  was  further  shown  that  Johnson 
was  acting  in  the  matter  under  the  advice  of  the  attorney  for  appel- 
lant Chancey  and  the  latter  was  equally  responsible  for  the  tres- 
pass and  the  threats  to  continue  to  cut  down  tlie  fence. 

While  the  question  of  jurisdiction  is  not  raised  by  the  brief  of 
either  party,  we  have  had  some  diflSculty  in  reaching  the  conclusion 
that  an  appeal  is  allowed  by  the  statute  from  an  order  overruling 
a  motion  to  dissolve  a  temporary  injunction.  The  statute  provides 
in  express  terms  only  for  an  appeal  from  an  order  granting  or  dis- 
solving a  temporary  injunction.  When,  however,  the  provisions 
of  the  statute  giving  the  right  of  appeal  in  such  cases,  and  provid- 
ing the  method  of  appeal,  and  the  procedure  in  the  Appellate  Court 
are  considered  as  a  whole,  we  think  it  fairly  appears  tliat  it  was 
the  intention  of  the  Legislature  to  give  the  right  of  appeal  from 
an  order  refusing  to  dissolve  and  continuing  a  temporary  injunc- 
tion in  force,  as  well  as  from  the  original  order  granting  such  in- 
junction. Act  of  30th  Leg.,  page  206.  The  statute  is  remedial  and 
should  be  liberally  construed,  and  it  would  in  a  great  measure  defeat 
the  purpose  and  intent  of  the  Legislature,  as  shown  by  the  entire 
Act,  to  hold  that  the  right  of  appeal  will  only  lie  from  the  original 
order  granting  a  temporary  injunction.  Ordinarily,  such  injunc- 
tions are  granted  without  notice  to  the  adverse  party  and  upon 
an  ex  parte  liearing,  and  an  appeal  therefrom  could  only  present 
the  question  of  the  sufficiency  of  the  petition  on  general  demurrer 
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and  in  most  cases  would  be  of  no  benefit  to  the  defendant.  We 
do  not  think  the  Legislature  intended  in  providing  for  appeals  from 
orders  granting  temporary  injunctions  to  so  restrict  the  right  as 
to  render  it  valueless  in  a  large  number  of  cases,  and  this  result 
would  necessarily  follow  if  the  words  used  in  the  clause  of  the 
statute  granting  the  right  are  confined  to  their  strict  literal  meaning. 
We  therefore  conclude  that  the  statute  should  be  construed  as  giv- 
ing the  right  of  appeal  from  an  order  overruling  a  motion  to  dis- 
solve a  temporary  injunction. 

We  think  the  facts  alleged  in  the  petition  are  suflBcient  to  entitle 
plaintiff  to  the  injunction  and  the  trial  court  did  not  err  in  over- 
ruling the  general  demurrer.  The  plaintiff  was  in  possession  of 
the  property  under  a  claim  of  ownership,  and  pending  the  adjudi- 
cation of  his  title  he  was  entitled  to  be  protected  in  his  possession 
from  the  acts  of  defendants  injuring  and  causing  waste  to  the 
property.  No  other  remedy  could  afford  adequate  protection  against 
the  alleged  acts  of  the  defendants  and  their  threatened  continuance. 
Sumner  v.   Crawford,   91   Texas,   129. 

The  objection  that  the  petition  was  not  properly  verified  is  with- 
out merit.  The  statute  does  not  prescribe  any  form  of  affidavit  to 
a  petition  for  injunction,  and  when .  the  petition,  as  in  this  case,  is 
signed  by  the  plaintiff  and  there  is  appended  thereto  the  jurat  of 
a  proper  officer  certifying  that  it  was  subscribed  and  sworn  to  be- 
fore him,  the  verification  is  sufficient. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed  and  it  has  been  so  ordered. 

Affirmed. 


Gulp,   Colorado  &   Santa   Fe  Railway   Company  v.   Blakbney- 

Stevens-Jackson   Company. 

Decided  January  9,  1908. 

1. — ^Railroads — Fire  Caused  by  Locomotive — ^Evidence. 

In  a  suit  against  a  railroad  company  for  the  value  of  property  destroyed 
by  fire  alleged  to  have  been  caused  by  sparks  from  a  locomotive  196  feet  distant, 
circumstantial  evidence  considered,  and  held  sufficient  to  support  a  finding  and 
judgment  against  the  railroad. 

2. — Same — Same. 

Evidence  that  a  fire  started  immediately  or  very  soon  after  the  passing 
of  a  locomotive;  that  there  was  no  fire  on  or  in  the  vicinity  of  the  premises 
before  that  time;  and  that  there  was  no  other  apparent  cause  for  the  fire, 
is  sufficient  to  warrant  the  inference  of  fact  that  the  fire  was  caused  by  the 
locomotive. 

Appeal  from  the  County  Court  of  Fannin  County.  Tried  below 
before  Hon.  H.  A  Cunningham. 

J.  W.  Tetry  and  A.  H.  Culwell,  for  appellant. — Even  if  it  had 
been  shown  that  this  fire  originated  from  a  spark  or  cinder  thrown 
from  one  of  appellant's  engines,  yet  appellee  would  not  be  entitled 
to    recover,    for    the    reason    that    the    evidence    affirmatively    shows 
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that  the  engine  in  question  was  equipped  with  the  latest  and  most 
approved  spark  arrester  in  use;  that  careful  and  prudent  inspections 
of  this  engine  and  spark  arrester  had  been  made;  that  same  was  in 
good  condition;  that  it  was  being  operated  by  a  careful  and  prudent 
engineer,  who  was  handling  same  in  a  careful  and  prudent  nianner. 
and  these  conditions  existing,  appellee  is  not  entitled  to  recover. 
Ft.  Worth  &  D.  C.  Ry.  v.  Hogsett,  67  Texas,  688;  Houston  &  T. 
r.  Ry.  Co.  V.  McDonough,  1  Texas  Civ.  App.,  354;  Texas  &  P. 
Ry.   Co.  V.   Medaris,  64  Texas,  93. 

This  judgment  is  erroneous  and  ought  to  be  set  aside,  because 
the  uncontradicted  evidence  shows  that  engine  No.  201,  which  the 
court  finds  is  the  one  which  set  fire  to  this  property,  was  equipped 
with  the  latest  and  most  approved  spark  arrester  in  use;  that  fre- 
quent inspections  of  this  engine  had  been  made;  that  the  engineer 
in  charge  thereof  was  competent  and  was  operating  said  engine  with 
due  care  and  caution  at  the  time  and  place  of  this  fire.  ISt.  Louis 
S.  W.  Ry.  Co.  V.  Knight,  20  Texas  Civ.  App.,  477;  St.  Louis  S.  W. 
Ry.  Co.  V.  Gentry,  74  S.  W.,  607;  Allibone  v.  Ry.  Co.,  2  Texas 
Civ.  App.,  54;  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Reagan,  32  S.  W.,  846; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Carter,  95  Texas,  461. 

McChrady  &  McMahon,  for  appellee,  cited:  Big  River  L.  Co.  v. 
St.  Louis,  I.  M.  &  S.  Ry.,  101  S.  W.,  636;  St.  Louis,  I.  M.  &  S. 
Ry.  V.  Coombes,  88  S.  W.,  595;  St.  Louis,  I.  M.  &  S.  Ry.  v. 
Dawson,  92  S.  W.,  27;  Missouri  P.  Rv.  v.  Donaldson,  73  Texas,  124; 
Levine  v.  Ry.,  87  Texas,  437;  Ross*^  v.  St.  Ix)uis  S.  W.  Ry.,  103 
S.  W.,  708;  Scott  v.  Ry.,  93  Texas,  625;  Railway  v.  Carter,  95 
Texas,  461;  Galveston,  H.  &  S.  A.  Ry.  v.  Murray,  99  S.  W.,  144. 

LEVY,  Associate  Justice. — Appellee  brought  this  suit  against 
the  railroad  company  to  recover  the  value  of  certain  personal  prop- 
erty which  was  burned  wliile  located  in  a  barn  just  outside  the 
right  of  way  of  the  company,  alleged  to  have  been  destroyed  by 
reason  of  sparks  or  live  cinders  that  negligently  escaped  from  one 
of  the  engines  of  the  appellant.  The  case  was  tried  before  the  court 
without  a  jury,  and  verdict  and  judgment  were  rendered  in  favor 
of  the  appellee  for  the  value  of  the  goods  burned,  which  the  ap- 
pellant seeks  to  have  reversed  for  errors  assigned  upon  the  findings 
of  the  court. 

The  appellant  complains  in  its  first  and  second  assignments  of 
error,  that  there  is  no  evidence  sufficient  to  support  the  findings 
by  the  court  that  sparks  or  live  cinders  escaped  from  the  engine  of 
appellant,  nor  that  the  employes  operating  the  engine  were  negli- 
gent in  handling  the  engine  at  the  time  of  the  alleged  fire.  The 
finding  of  the  trial  court  which  the  appellant  complains  of  is  as 
follows:  "On  February  12,  1904,  plaintiff  owned  and  had  stored 
in  a  bam  and  lot  on  which  it  was  situated  in  the  town  of  Ladonia, 
owned  by  C.  S.  McFarland,  certain  personal  property  as  described 
in  its  petition ;  and  on  that  day  fire,  sparks  and  live  cinders  were 
communicated  to  said  barn  and  its  contents  at  about  11:35  a.  m., 
which  fire  escaped  from  one  of  defendant's  locomotive  engines,  to  wit, 
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engine  No.  201,  while  said  engine  was  being  operated  on  the  de- 
fendant's railroad  track  in  said  town  in  defendant's  business  by  its 
employes  near  said  barn,  to  wit,  about  195  feet  therefrom;  and 
the  fire  so  escaping  was  carried  by  the  wind  to  said  barn  and  con- 
tents, and  such  fire  consumed  and  destroyed  said  bam  and  its 
contents;  and  tliat  such  burning  and  escape  of  fire  from  the  engine 
was  proximately  caused  by  the  negligence  of  the  defendant  in  these 
things,  to  wit:  1st,  the  employes  operating  said  engine  were  negli- 
gent and  did  not  handle  such  engine  with  ordinary  care  to  prevent 
the  escape  of  sparks  and  live  cinders,  but  they  carelessly  and  un- 
necessarily caused  said  engine  to  give  off  loud  exhausts,  thereby 
throwing  more  fire  and  throwing  fire  further  than  it  would  have 
done  if  the  engine  had  been  operated  with  ordinary  care  on  the 
occasion  in  question;  and  if  the  engine  had  been  operated  with 
ordinary  care  it  would  not  have  fired  said  barn  and  contents;  2d, 
that  the  spark  arrester  on  said  engine  was  not  in  good  repair  for 
preventing  the  escape  of  fire  on  the  occasion  in  question,  but  that 
defendant  had  used  ordinary  care  to  have  the  same  in  good  repair.** 
Looking  to  the  statement  of  facts  in  this  case,  there  does  not 
appear  that  direct  proof  was  made  of  the  fact  that  sparks  or  live 
cinders  escaped  from  the  engine  and  burned  the  barn,  though  cir- 
cumstantial evidence  was  resorted  to  for  the  purpose;  and  that  on 
this  character  of  evidence  tlie  trial  judge  found  that  the  fire  was 
set  out  by  sparks  from  the  appellant's  engine  and  through  the  neg- 
ligence of  appellant.  To  determine  the  correctness  of  the  court's 
findings,  we  take  the  weightiest  facts  in  the  record  as  testified  to 
by  the  several  witnesses  for  the  appellee. 

The  barn  which  was  burned  and  which  contained  the  property 
sued  for  was  situated  a  little  west  of  north  from  the  appellant's 
depot  in  the  town  of  Ladonia,  195  feet  from  the  defendant's  main 
track.  It  had  a  shingle  roof,  the  comb  extending  east  and  west, 
practically  parallel  with  the  appellant's  track.  The  roof  was  rather 
old  with  holes  in  it,  some  an  inch  wide  and  several  inches  long. 
The  loft  next  to  the  roof  was  filled  with  dry  hay,  some  loose  and 
some  baled.  The  weather  was  dry  and  the  wind  blowing  hard  from 
the  direction  of  the  depot  towards  the  barn.  The  lower  part  of 
the  barn  contained  live  stock,  harness,  implements  and  agricultural 
products.  There  were  sheds  to  the  barn,  on  either  side.  From  five 
to  fifteen  minutes  before  the  fire  broke  out  the  witness  Jake  Brown 
entered  the  east  door  of  the  barn  and  led  his  cow  out  around  to  the 
west  end  of  the  barn,  and  watered  her  at  a  trough;  then  took  the 
cow  to  a  grass  lot  150  feet  west  and  turned  her  in,  and  came  back 
to  the  sidewalk  on  the  street,  which  was  about  50  feet  east  of  the 
barn,  and  was  standing  there  when  the  fire  alarm  was  first  given. 
The  witness  Wright  was  the  first  to  give  the  fire  alarm.  The  wit- 
ness Brown  then  looked  and  saw  the  barn  burning  in  the  south 
end  of  the  roof  of  the  barn;  smoke  was  coming  out  through  this 
roof,  and  possibly  a  little  blaze;  other  parts  of  the  barn  were  not 
then  burning.  The  material  was  combustible  and  the  fire  spread 
rapidly,  consuming  the  barn  and  its  contents.  No  fire  was  in  the 
bam   when   the   witness   Brown   was   in   there;   he   neither   saw   nor 
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Bmelled  any  fire  or  smoke.  No  one  was  seen  about  the  barn  except 
Brown  when  he  was  there,  nor  was  anybody  seen  there  after  he  was, 
though  the  barn  was  in  plain  view  of  several  persons  near  by  who 
testified  that  no  one  was  there.  At  the  time  Brown  was  there  he  had 
no  fire  about  him.  So  far  as  the  record  shows,  the  only  other 
person  except  Brown  who  had  been  in  or  around  the  bam  was 
the  delivery  boy  of  the  appellee,  Covington,  who  was  there  early 
in  the  morning.  It  was  proven  that  no  other  person  had  any  occa- 
sion or  business  in  or  around  the  barn,  and  that  Brown  was  only 
about  the  west  end  of  the  bam;  and  when  there  the  appellant's 
engine,  shown  to  be  No.  201,  pulling  an  extra  freight,  pulled  in 
from  the  direction  of  Dallas,  Texas.  The  engine  stopped  about 
the  west  end  of  the  depot  and  cut  loose  two  cars,  started  up  very 
suddenly  and  rapidly  in  making  a  quick  switch,  doing  at  the  time 
very  hard  and  unusually  loud  puffing,  which  attracted  the  attention 
of  both  Brown  and  Wright  and  the  other  witnesses  who  lived  in 
Ladonia  and  testified  they  were  accustomed  to  trains.  The  appellee's 
witnesses  testified  that  from  five  to  fifteen  minutes  after  this  engine 
pulled  in  and  after  it  did  this  hard  puffing  the  fire  broke  out.  It 
was  proven  that  there  were  no  furnaces,  fires,  chimneys  or  other 
means  that  could  have  fired  the  bam  other  than  the  appellant's 
engine.  The  nearest  place  having  a  fire  was  the  stove  in  the  ap- 
pellants' depot,  180  feet  distant.  The  engine  came  into  the  depot 
at  about  11 :35  a.  m.,  and  the  fire  was  discovered  by  the  witnesses 
some  minutes  before  12,  variously  estimated  to  be,  as  stated,  from 
five  to  fifteen  minutes  after  the  quick  switching  was  done.  It  was 
shown  that  at  other  times,  within  a  few  weeks  of  this  fire,  live 
sparks  thrown  from  the  defendant's  engine  had  been  seen  to  travel, 
at  night,  a  greater  distance  than  from  the  barn  to  the  depot,  with 
the  wind  not  so  high.  The  appellant's  engine  was  a  coal  burner. 
The  appellant  offered  evidence  showing  that  the  engine  was  equipped 
with  the  most  approved  spark  arrester  in  use,  and  that  the  engine 
was  examined  by  competent  persons  on  February  2,  7,  9  and  11, 
and  the  spark  arrester,  as  well  as  all  other  parts  of  the  engine, 
was  in  good  condition  on  each  of  the  days  examined.  That  the 
engine  was  not  working  steam  when  it  approached  the  depot,  but 
drifted  into  town,  gradually  slowing  down  to  a  stop.  That  no  sparks 
were  escaping  at  the  time  or  prior  to  the  stopping.  That  in  a 
minute  or  two  after  arrival  at  the  depot  of  this  engine  the  bam 
was  discovered,  by  the  train  crew,  to  be  on  fire;  the  conductor 
saying  that  he  went  out  and  looked  at  the  fire.  That  the  engine 
was  not  throwing  sparks  or  cinders  as  it  went  into  town.  That 
the  engineer  was  competent  and  cautious  and  handled  the  engine 
carefully.  That  the  engine  did  no  hard  puffing  or  made  no  loud 
noise  at  Ladonia.  That  this  train  remained  fifteen  minutes  at 
Ladonia,  arriving  at  11 :35  and  leaving  at  11 :50  a.  m.  It  was 
shown  on  cross-examination  of  these  witnesses  that  they  had  orders 
to  meet  a  freight  train  at  Ladonia  which  was  about  due;  that  this 
engine  switched  two  cars  and  made  an  effort  to  get  the  train  on  a 
passing  track  before  that  train  would  arrive.  The  witness  Daniel 
said  it  would  take  a  hard  wind  to  have  carried  sparks  from  thia 
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engine  to  the  bam;  that  an  engine  throws  sparks  further  when 
doing  hard  puffing  than  when  not  puffing;  that  this  was  the  first 
trip  the  engineer  ever  made  with  this  engine;  that  all  coal  burning 
engines  throw  sparks  and  cinders  more  or  less  while  workings  the 
amount  of  cinders  being  governed  by  the  heaviness  of  the  work; 
that  a  spark  arrester  in  good  repair  will  not  throw  sparks  as  large 
as  a  pea  200  feet. 

It  appears  from  this  evidence  that  there  is  a  conflict  in  the  tes- 
timony as  to  whether  the  barn  was  on  fire  before  engine  No.  201 
pulled  in  and  stopped,  and  as  to  whether  this  engine  did  hard 
puffing  about  the  depot.  The  trial  court  decided  the  conflict  against 
appellant,  and  we  assume  the  correctness   of  the   finding. 

We  bear  in  mind,  in  passing  upon  the  sufficiency  of  these  facts 
offered,  that  every  case  must  and  will  depend  more  or  less  upon  the 
collection  of  circumstances  disclosed  by  the  evidence  of  the  given 
case.  It  is  laid  down  as  a  rule  that  evidence  that  the  fire  started 
up  (1)  inunediately,  or  very  soon  after  the  passing  of  the  train, 
and  (2)  there  was  no  fire  on  the  premises  or  vicinity  of  the  prem- 
ises before,  and  (3)  there  was  no  other  apparent  cause  for  a  fire, 
is  sufficient  to  warrant  an  inference  of  fact  that  the  fire  was  emitted 
from  the  railway  company's  passing  engine.  Thompson's  Com.  on 
Law  of  Neg.,  vol.  2,  sec.  2368,  p.  909  (2  ed.);  13  Am.  &  Eng. 
Ency.,  p.  613.  In  Union  Pac.  Hy.  v.  DeBusk,  20  Pac.,  753,  it 
was  said  by  the  court  in  passing  on  like  proof,  "Prom  the  nature 
and  circumstances  of  such  cases  considerable  latitude  must  be  al- 
lowed to  the  introduction  of  testimony  and  in  the  drawing  of  in- 
ferences as  to  the  origin  of  the  fire.''  This  rule  obtains  as  well 
where  the  fire  starts  a  reasonable  distance  from  and  beyond  the 
track.  Greenfidd  v.  Chicago  &  N.  W.  By.,  49  N.  W.,  95;  Dean  v. 
Chicago,  M.  &  St.  P.  Ry.,  12  Am.  St.  Rep.,  659.  In  the  case  of 
Karson  v.  Milwaukee  ft  St.  P.  Ry.,  11  N.  W.,  122,  there  was  no 
direct  proof  that  the  hay  was  ignited  by  an  engine.  It  was  shown 
there  was  quite  a  stiff  breeze  and  the  fire  started  a  few  minutes 
after  the  train  passed,  and  there  was  no  other  fire  nor  any  other 
person  in  the  vicinity  at  the  time,  or  other  probable  explanation  of 
the  fire  than  that  of  the  passing  engine.  While  in  the  case  of  In- 
ternational &  6.  N.  Ry.  V.  Morgan,  67  S.  W.,  425,  the  evidence 
showed  that  there  was  other  probable  explanation  of  the  fire  than 
that  of  the  passing  engine,  and  a  recovery  was  denied  in  this  case. 

In  the  light  of  the  rule,  and  looking  to  the  record  in  this  case, 
there  was  sufficient  facts  established  as  to  the  origin  of  the  fire 
being  the  appellant's  passing  engine.  The  established  rule  in  this 
State  is,  where  it  has  been  shown  by  the  plaintiff  that  fire  was 
set  out  by  the  railway  engine  then  the  burden  is  upon  the  railway 
company  to  show  that  there  was  in  fact  no  negligence  on  its  part 
causing  the  fire.  International  &  6.  N.  Ry.  v.  Tijnmerman,  61 
Texas,  660;  and  the  rule  reaffirmed  in  5  S.  W.,  823,  9  S.  W.,  442, 
14  S.  W.,  276,  28  S.  W.,  273,  60  S.  W.,  797.  Having  its  engines 
properly  constructed,  in  good  order,  and  properly  equipped  with 
suitable  contrivances  generally  approved  and  used  as  the  best 
means  of  preventing  the  escape  of  sparks  or  live  cinders,  and  rea- 
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sonable  care  and  prudence  execcised  at  the  time  in  operating  the 
engine,  might  be  said  in  a  given  case,  to  exclude  the  legal  presump- 
tion ojf  negligence  by  the  mere  fact  that  a  fire  has  been  occasioned 
by  sparks  from  its  engines.  Such  a  conclusion,  in  a  proper  case 
on  that  kind  of  proof,  could  be  reached  because  the  railway  com- 
pany has  a  licensed  right,  as  a  means  of  public  utility,  to  use  fire 
to  operate  its  engines;  and  upon  the  doctrine  of  law,  that  a  party 
is  not  answerable  in  damages  for  the  reasonable  exercise  of  a 
right.  However,  it  is  a  general  ruling  that  where  there  is  proof 
on  the  part  of  the  plaintiff  that  his  property  was  destroyed  by  fire 
originating  from  sparks  from  the  engine,  and  on  the  other  hand 
there  is  a  state  of  proof  by  the  railway  company  of  such  proper 
equipment  and  construction  of  the  engine,  and  proper  handling, 
tending  to  establish  against  the  existence  of  negligence,  the  court 
must  determine  the  question  of  negligence,  in  every  given  case, 
upon  the  whole  evidence.  As  said  in  the  opinion  of  the  Supreme 
Court  in  the  case  of  Texas  &  P.  Ry.  v.  Levine,  87  Texas,  437,  "Con- 
sequently the  question  as  to  negligence  or  not  becomes  a  question 
of  fact  to  be  determined  upon  the  evidence.  The  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their  evidence  are  matters 
to 'be  decided  by  the  jury."  Yet  in  passing  upon  the  whole  evi- 
dence of  the  case,  it  must  be  borne  in  mind  that  these  rules  are 
rules  of  evidence  and  not  of  liability  and  that  the  general  burden 
of  proof  to  make  out  a  case  of  negligence  rests  upon  the  plaintiff, 
and  he  can  not  sustain  his  suit  without  there  is  proof  of  negligence. 
Daly  V.  Chicago,  M.  &  St.  P.  Ry.,  45  N.  W.,  611;  Louisville  &  N. 
Ry.  V.  Reese,  7  Am.  St.  Rep.,  66 ;  Gulf,  C.-  &  S.  F.  Ry.  v.  Benson, 
69  Texas,  407;  Galveston,  H.  &  S.  A.  Ry.  v.  Home,  69  Texas,  643; 
Missouri,  K.  &  T.   Ry.  v.   Stafford,  31   S.  W.,  319. 

In  passing  upon  the  whole  evidence  of  the  case  to  determine 
whether  there  is  any  evidence  to  support  the  finding  of  negligence 
by  the  trial  court,  we  bear  in  mind  the  rule  laid  down  in  the 
case  of  Greenfield  v.  Chicago  &  N.  W.  Ry.,  49  N.  W.,  96,  which 
is  a  kindred  case,  '^negligence  being  presumptively  established,  has 
for  its  support  every  fact  by  which  it  might  have  been  established, 
upon  proof;  or,  in  other  words,  a  party  disproving  negligence  must 
negative  every  fact  the  proof  of  which  would  justify  a  finding  of 
negligence.'^ 

Looking  to  the  record,  we  find  these  salient  facts:  That  the 
fire  started  195  feet  from  the  track,  and  that  a  spark  arrester  in 
good  repair  will  not  throw  sparks  as  large  as  a  pea  200  feet;  that 
sparks  from  the  defendant's  engines  within  a  few  weeks  before 
had  thrown  sparks  further  than  this  distance  with  less  wind;  that 
a  heavy  wind  was  blowing  at  the  time;  quick  switching  and  loud 
puffing  of  the  engine;  an  engine  throws  sparks  further  when  doing 
loud  puffing.  These  facts  are  sufficient  to  warrant  the  court's 
finding  of  negligent  operation.  Texas  &  P.  Ry.  v.  Rice,  24  Texas 
Civ.  App.,  374;  Texarkana  &  F.  S.  Ry.  v.  6'Kelleher,  21  Texas 
Civ.  App.,  96;  St.  Louis,  I.  M.  &  S.  Ry.  v.  Coombs,  88  S.  W., 
595;  Scott  v.  Texas  &  P.  Ry.  Co.,  93  Texas,  625.  As  bearing 
upon  negligence,  the   fact  that   fire  was   thrown   160   feet   from  the 
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track  makes  a  conflict  with  evidence  of  proper  equipment  and  proper 
care  in  operation.  Hagen  v.  Chicago,  D.  &  C.  G.  T.  J.  By.,  49 
N.  W.,  510.  That  the  sparks  were  thrown  45  feet  to  the  cotton 
tends  to  sliow  that  it  was  caused  either  by  defective  spark  arrester 
or  by  careless  operation  of  the  engine.  Railway  y*  Levine,  29  S. 
W.,  514. 
The  case  is  ordered  afSrmed. 

Affirmed. 


St.  Louis,  San  Fbancisco  &  Texas  Railway  Company  v.  M.  L. 

Wiggins. 

Decided  January  9,  1908. 

1. — ^Penonal  Injuries — Joint  Tort  Feasor — ^Liability. 

In  a  suit  against  both  a  railroad  company  and  a  traction  company  for 
damages  for  personal  injuries,  the  jury  having  found  upon  sufficient  evidence 
that  the  traction  company  was  guilty  of  such  negligence  as,  either  alone  or  con- 
curring with  that  of  the  railroad  company,  proximately  caused  the  plaintiff's 
injuries,  it  was  not  error  for  the  court  to  exclude  evidence  offered  by  the  traction 
company  for  the  purpose  of  showing  that  Iftie  railroad  company  was  also  negli- 
gent in  a  certain  particular. 

2. — Hew  Trial — Cnmnlatlve  Evidence. 

A  new  trial  should  not  be  granted  for  the  purpose  of  enabling  a  party  to 
the  suit  to  offer  evidence  which  is  merely  cumulative  of  evidence  iuldu<^  upon 
the  trial.  Application  for  new  trial  upon  the  ground  of  newly  discovered  testi- 
mony considered,  and  held  properly  refused. 

8. — Personal  Injuries — Collision  of  Cars— Hegligenoe — Charge. 

In  a  suit  for  personal  injuries  resulting  from  a  collision  between  the  cars 
of  a  railroad  company  and  a  traction  company,  charge  of  the  court  upon  the 
issue  of  negligence  vel  non  on  the  part  of  the  employees  of  the  traction  com- 
pany in  the  care  which  they  exercised  before  attempting  to  cross  the  railrond 
track,  considered,  and  held  correct  and  sufficiently  specific  to  justify  the  trial 
court  in  refusing  a  special  charge  upon  the  same  subject. 

4. — Charge— Application  to  Facts — ^Special  Charge. 

Where  the  general  charge  of  the  court  fails  to  make  a  practical  application 
of  the  rules  of  Taw  ^veming  the  case  to  the  specific  facts  relied  upon  and  ad- 
duced in  evidence,  either  party  has  the  right  to  have  such  omission  cured  by 
special  charge  tendered  for  that  purpose;  but  this  rule  applies  only  to  such 
facts  as  in  Taw  constitute  a  defense.     Rule  applied. 

Appeal  from  the  District  Court  of  Tarrant  County.     Tried  below 
before  Hon.  Irby  Dunklin. 

West,   Chapman  £   West   and   Capps,   Caniey,   Hanger  £   Short, 
for  appellant. 

W.  H.  Slay  and  W.  P.  McLean,  for  appellee. 

HODGES,  Associate  Justice. — On  or  about  the  let  day  of  Feb- 
ruary, 1905,  the  appellee  was  injured  in  a  collision  between  one  of 
the  cars  of  the  North  Texas  Traction  Company  and  some  box  cars 
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belonging  to  the  other  appellant^  the  St.  Louis^  San  Francisco  & 
Texas  Railway  Company.  The  collision  occurred  at  the  junction 
of  the  two  tracks  in  the  city  of  Ft.  Worth.  Appellee  brought  suit 
to  recover  damages  for  the  injuries  so  sustained^  and  recovered  a 
judgment  against  both  of  the  defendants  in  the  court  below  in  the 
sum  of  $3,724. 

In  his  petition  appellee  alleged  that  he  was  a  passenger  in  one  of 
the  cars  of  the  Traction  Company  at  the  time  of  the  collision,  and 
that  said  collision  was  occasioned  by  the  negligence  of  the  Traction 
Company  in  failing  to  use  reasonable  and  proper  care  in  approaching 
the  railroad  track  and  in  running  over  same  while  said  freight  train 
was  approaching  the  crossing;  in  failing  to  observe  that  the  freight 
train  was  approaching  the  crossing;  in  failing  to  stop  the  car  before 
attempting  to  make  the  crossing  for  the  purpose  of  ascertaining 
whether  or  not  there  was  danger  of  a  collision  with  an  approaching 
train;  and  in  failing  to  use  reasonable  and  proper  care  to  avoid  a 
collision.  That  said  collision  was  also  caused  by  the  negligence  of 
the  appellant  Bailroad  Company  in  failing  to  give  proper  signals 
in  approaching  the  crossing;  in  failing  to  stop  before  crossing  the 
street  railway  track;  in  failing  to  keep  a  proper  lookout  for  cars 
running  on  said  railway  track;  in  failing  to  use  proper  care 
and  caution  in  approaching  the  crossing  and  thereby  failing 
to  observe  the  street  railway  car  with  which  it  collided  in  time  to 
avoid  a  collision.  He  further  alleged  that  said  collision  occurred 
on  a  public  street  in  the  city  of  Fort  Worth,  and  that  the  freight 
train  struck  the  street  car  with  great  violence,  completely  demolish- 
ing same,  derailed  some  of  the  cars  of  the  freight  train  and  hurled 
the  passengers  of  the  street  car  a  great  distance;  that  by  reason  of 
said  collision  appellee  was  thrown  about  40  or  50  feet  and  he  thereby 
sustained  the  injuries  for  which  the  suit  was   instituted. 

The  North  Texas  Traction  Company  answered  by  a  general  de- 
murrer and  general  denial,  and  specially  pleaded  such  facts  as 
tended  to  show  that  it  exercised  proper  care  in  approaching  the 
crossing,  and  that  the  collision  was  the  sole  result  of  the  negligence 
of  the  Hailroad  Company.  The  appellant,  the  St.  Louis,  San 
Francisco  &  Texas  Railway  Company,  also  answered  by  a  general 
demurrer  and  general  denial,  and  especially  denied  that  the  colli- 
sion was  caused  by  its  negligence,  claiming  that  it  was  the  direct 
result  solely  of  the  negligence  of  the  Traction   Company. 

The  collision  which  caused  the  injuries  to  the  plaintiff  in  this 
suit  took  place  early  in  the  morning,  before  daylight,  and  during 
a  cloudy  and  drizzly  spell  of  weather.  The  street  car  was  going 
south  toward  the  city  of  Fort  Worth,  and  the  freight  train  was 
going  northeast,  and  had  three  box  cars  in  front  of  the  engine  which 
were  being  pushed  along  and  thereby  obscuring  the  headlight  of  the 
engine  and  rendering  it  difficult  for  people  at  or  near  the  crossing 
to  discover  its  approach.  It  seems  that  the  freight  train  had  just 
started  on  its  usual  journey  from  Fort  Worth  to  Sherman  and  was 
carrying  the  oars  in  front  of  the  engine  as  far  as  a  stock  yard, 
situated  just  beyond  the  crossing,  to  save  the  trouble  of  switching. 
The   evidence   was   conflicting   as   to   whether   or   not   the   operatives 
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in  charge  of  the  train  gave  the  usual  and  required  signals  indicat- 
ing the  approach  of  the  train,  or  whether  there  was  a  brakeman 
with  a  light  on  any  of  the  cars  in  front  of  the  engine,  and  if  there 
was,  whether  he  kept  a  proper  lookout.  The  street  car  was  an 
electric  car,  was  brightly  lighted,  and,  according  to  the  preponder- 
ance of  the  testimony,  was  stopped  within  a  few  feet  of  the  railroad 
track  just  before  the  attempt  was  made  to  cross;  but  the  operatives; 
so  they  testified,  failed  to  discover  the  approach  of  the  freight  train, 
although  they  claimed  to  have  looked  up  and  down  the  track.  The 
evidence  was  also  conflicting  as  to  the  speed  of  the  freight  train, 
various  estimates  being  given  by  the  witnesses,  ranging  from  6  to 
12  miles  per  hour;  but  the  street  car  was  demolished  to  such  an 
extent  as  to  indicate  that  the  train  was  going  at  rather  a  rapid  rate. 
No  watchman  had  been  stationed  at  the  railway  crossing  to  guard 
against  accidents,  although  it  was  extensively  used  by  the  public, 
being  the  main  thoroughfare  between  Fort  Worth  and  North  Fort 
Worth,  and  over  which  two  street  car  companies  operated  cars. 
Appellee  sustained  personal  injuries  as  a  result  of  the  collision, 
for  which  a  judgment  was  recovered  against  both  the  Bailroad  Com- 
pany and  tlie  Traction  Company  for  the  sum  above  mentioned. 
Both  of  the  defendants  in  the  court  below  have  appealed. 

In  its  first  assignment  of  error  the  Traction  Company,  one  of  the 
appellants,  complains  of  the  action  of  the  court  in  sustaining  the 
objection  of  the  Railroad  Company  to  the  introduction  of  certain 
testimony  sought  to  be  elicited  on  cross-examination  by  the  Trac- 
tion Company.  The  purpose  of  this  proffered  evidence  was  to  show 
that  the  Railway  Company  was  guilty  of  negligence  in  not  having 
its  bell  rung  as  required  by  law  as  its  train  approached  the  crossing 
where  the  collision  occurred,  the  question  being  as  to  whether  or 
not  the  witness  could  have  heard  the  bell  if  any  had  been  ringing. 
The  record  does  not  disclose  what  the  answer  of  the  witness  would 
have  been  had  he  been  permitted  to  answer.  If  he  had  given  an 
affirmative  reply  its  effect  would  have  been  merely  to  show  that  no 
bell  was  ringing  at  the  time  and  that  the  employes  of  the  Railroad 
Company  were  negligent  to  that  extent.  Admitting  the  fact  sought 
to  be  proved  by  this  witness  to  be  true,  in  view  of  the  finding  of 
the  jury  it  could  not  benefit  the  Traction  Company.  The  jury  have 
found  that  the  latter  was  guilty  of  such  negligence  as,  either  alone 
or  concurring  with  that  of  the  Railway  Company,  proximately  caused 
the  appellee's  injuries;  and  no  complaint  is  made  of  the  sufficiency 
of  the  evidence  to  sustain  that  finding.  It  is  therefore  immaterial, 
80  far  as  the  Traction  Company  is  concerned,  whether  the  bell 
was  rung  or  not.  The  fact  that  it  was  rung  did  not  militate  against 
the  Traction  Company,  nor  would  the  fact  that  it  was  not  rung 
relieve  that  company  of  the  negligence  charged  to  its  account  by 
the  jury;  it  could  only  affect  the  concurrent  liability  of  the  Rail- 
way Company. 

In  the  second  and  third  assignments  of  error  appellant.  Trac- 
tion Company,  assails  the  ruling  of  the  court  in  admitting  certain 
testimony  at  the  instance  of  the  Railroad  Company.  This  testi- 
mony, while  it  miffbt  have  been  considered  wholly  immaterial^  could 
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not  have  affected  this  appellant  injuriously^  and  the  assignments 
are  overruled.  There  was  no  reversible  error  in  refusing  to  permit 
the  Traction  Company  on  cross-examination  to  prove  that  the  head 
brakeman  of  the  Hallway  Company,  who  it  was  shown  wore  glasses, 
did  not  have  his  glasses  on  at  the  time  the  collision  occurred. 

The  basis  of  the  fifth  assignment  of  error  is  the  refusal  of  the 
court  to  grant  a  new  trial*  on  account  of  newly  discovered  evidence 
which  the  appellant  Traction  Company  claims  it  was  not  able  to 
produce  upon  the  trial  of  the  cause.  This  testimony  is  set  out  in 
an  affidavit  by  the  motorman  who  was  in  charge  of  the  street  car 
at  the  time  the  collision  occurred,  but  who  was  not  present  and 
did  not  testify  upon  the  trial.  The  substance  of  the  facts  to  which 
the  witness  claims  he  would  testify  is  as  follows:  That  he  was 
the  motorman  in  charge  of  the  car  at  the  time  of  the  accident, 
and  just  before  starting  on  the  return  trip,  and  not  exceeding  ten 
minutes  before  the  collision,  he  went  outside  of  his  car  and  care- 
fully rubbed  off  all  dampness,  fog,  mist  and  rain  on  the  glass  of 
the  vestibule  of  the  car,  and  that  at  the  time  of  the  collision  there 
had  not  been  any  fog,  mist  or  rain  accumulated  on  the  window 
of  the  front  of  the  vestibule  sufficient  to  in  any  way  obstruct  the 
view  of  anyone  inside  the  vestibule  in  attempting  to  look  out  and 
make  observations  outside  of  the  car  through  ^the  windows  of  the 
vestibule;  that  at  the  time  he  cleaned  and  rubbed  off  the  glass, 
as  stated,  the  conductor,  according  to  his  belief,  had  no  knowledge 
of  that  fact;  that  he  had  not  discussed  this  feature  of  his  action 
with  anyone  whatever,  and  did  not  know  that  it  had  anything 
to  do  with  the  case  or  would  throw  any  possible  light  on  the  trans- 
action. He  further  states  that  if  there  had  been  a  light  on  any 
approaching  train  on  the  railroad  track  he  would  have  seen  the  same, 
and  that  the  glass  in  the  vestibule  was  in  such  condition  that  there 
would  have  been  no  difficulty  for  him  or  anyone  else  in  the  vestibule 
to  have  seen  the  lights  of  any  approaching  trains;  that  if  the  bell 
on  the  train  had  been  ringing  he  could  and  would  have  heard  it. 
He  further  states  that  before  attempting  to  cross  the  track,  and 
while  the  car  was  about  a  car's  length  away  from  the  track  he 
stopped  the  car,  and  that  both  he  and  the  conductor  made  com- 
plete observation  up  and  down  the  railway  track  for  an  approach- 
ing train,  and  that  he  carefully  listened  for  the  noise  or  signal  of 
an  approaching  train  but  heard  none;  that  he  could  have  heard 
the  bell  or  whistle  if  any  had  been  given.  Appellant  presents  what 
might  be  termed  sufficient  reasons  for  not  having  the  testimony  of 
this  witness  upon  the  trial  in  the  court  below.  The  question  is, 
was  this  testimony  of  such  importance  as  to  justify  us  in  reversing 
the  judgment  of  the  court  below  for  a  refusal  to  grant  a  new  trial 
upon   the  showing  made  by   the  appellant? 

It  is  well  settled  that  a  new  trial  should  not  be  granted  for  the 
purpose  of  enabling  a  party  to  a  suit  to  offer  evidence  which  is 
merely  cumulative  of  testimony  previously  adduced  upon  the  trial. 
The  only  fact  in  the  testimony  set  out  in  the  Traction  Company's 
showing  which  wa§  not  testified  to  upon  the  trial  is  that  with  ref- 
erence to  cleaning  off  the  glass  of  the  vestibule  by  the  absent  wit- 
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ness  before  starting  on  the  return  trip.  In  the  connection  in  which 
it  is  offered  we  do  not  think  this  is  material.  The  only  purpose 
for  which  it  could  be  used  would  be  to  prove  that  the  glass  of  the 
vestibule  was  not  so  bedimmed  with  fog^  or  mist,  as  to  obstruct  a 
view  up  and  down  the  track  of  the  railroad  on  that  occasion.  The 
conductor  of  the  street  car,  a  witness  for  the  Traction  Company, 
was  present  with  the  motorman  in  the  vestibule  at  the  time  the 
observations  are  claimed  to  have  been  made,  and  knew  as  much 
about  the  condition  of  the  glass  as  the  motorman  did.  He  testified 
on  cross-examination  that  it  was  a  damp  morning,  and  that  the 
window  glass  was  to  some  extent  dampened  by  mist.  On  his  re- 
direct examination  by  the  counsel  for  the  Traction  Company,  and 
by  way  of  explaining  how  he  arrived  at  that  conclusion,  he  stated 
that  ^'it  was  reasonable  to  suppose  that  there  would  be  mist  on  the 
glass;  that  there  was  always  more  or  less  mist  on  the  glass/'  We 
do  not  think  the  effect  of  this  testimony  was  to  show  that  the  glass 
of  the  vestibule  was  so  dimmed  by  mist  that  one  on  the  inside 
could  not  see  the  light  of  an  approaching  train  on  the  railroad  track. 
If  the  appellant  Traction  Company  desired  to  show  more  fully  the 
extent  to  which  vision  through  the  glass  was  interfered  with  by 
the  mist  gathered  on  it,  this  could  have  been  done  by  this  witness. 
If  that  fact  was  material  to  their  defense  it  should  have  been  de- 
veloped on  the  trial  by  their  own  witness,  who,  from  his  own  testi- 
mony, must  have  been  fully  cognizant  of  the  condition  of  the  glass 
at  the  time.  He  was  the  witness  by  whom  the  Traction  Company 
established  the  fact  that  he  made  efforts  to  ascertain  whether  or 
not  a  train  was  approaching  the  crossing,  and  that  he  did  so  by 
looking  through  the  glass  of  the  vestibule  of  the  car.  If  the  glass 
was  clear,  or  dim  from  the  accumulation  of  mist,  such  condition 
could  not  have  escaped  his  observation  under  such  circumstances. 
We  do  not  think  there  was  any  error  in  refusing  the  new  trial 
upon   those  grounds. 

In  the  last  assignment  of  error  urged  by  the  Traction  Company 
complaint  is  made  of  the  refusal  of  the  court  to  permit  the  intro- 
duction, of  certain  rules  of  the  Bailroad  Company  for  the  guidance 
of  its  employes  in  moving  cars  under  conditions  similar  to  those 
existing  at  the  time  the  collision  occurred.  These  were  offered  for 
the  purpose  of  showing  negligence  on  the  part  of  the  employes  of 
the  Bailroad  Company  in  failing  to  observe  the  requirements  of 
these  rules  at  the  time  the  accident  occurred.  We  think,  under  the 
authorities,  that  the  testimony  was  admissible,  and  if  it  could  have 
operated  to  the  benefit  of  the  Traction  Company  in  exonerating  it 
from  liability  for  the  injuries  sustained  by  the  plaintiff  it  would  have 
been  error  on  the  part  of  the  court  to  refuse  its  introduction.  In 
the  charge  of  the  court  the  Traction  Company's  liability  was  made 
to  depend  entirely  upon  its  own  negligence  in  failing  to  exercise 
proper  care  to  ascertain  whether  or  not  a  train  was  approaching  the 
crossing,  and  thereby  avoid  collisions;  and  the  jury  was  distinctly 
instructed  that  unless  that  company  was  negligent  in  that  respect 
to  return  a  verdict  in  its  favor,  regardless  of  whether  or  not  the 
Bailroad    Company   was   guilty    of    such    negligence    as    proximately 
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caused  the  injuries  to  the  plaintiflE.  We  fail  to  see  how  such 
evidence,  if  admitted,  could  have  operated  to  the  benefit  of  the 
Traction  Company  in  the  way  of  showing  proper  precautions  upon 
the  part  of  its  employes  or  of  contradicting  facts  which  pointed 
to  their  failure  to  exercise  such  precautions.  Hubbard  City  Cotton 
&  Gin  Co.  V.  Nichols,  89  S.  W.,  795;  Gulf,  C.  &  S.  F.  By.  v. 
Galveston,  H.  &  S.  A.  By.  Co.,  83  Texas,  509;  2  Hutchinson,  Carr., 
sec.   917    (last  ed.) ;  Thompson  on   Negligence,   sees.   75-79,   2781. 

The  St.  Louis,  San  Francisco  &  Texas  Railway  Company,  the 
other  appellant  herein,  makes  but  one  assignment  of  error,  and  that 
is  based  upon  the  refusal  of  the  court  to  give  the  following  special 
charge : 

"If  you  find  from  the  evidence  that  the  motorman  and  conductor 
in  charge  of  the  street  car  at  the  time  of  the  accident  were  guilty 
of  negligence  in  not  stopping  the  same  near  the  track  and  the  con- 
ductor going  forward  on  to  the  railway  track  to  ascertain  whether 
or  not  a  train  on  the  railway  track  was  in  fact  approaching  before 
going  on  to  the  crossing  with  the  street  car,  and  if  you  find  that 
such  negligence  was  the  sole  proximate  cause  of  the  accident,  you 
will  find  for  the  defendant,  the  St.  Louis,  San  Francisco  &  Texas 
Ry.  Co.*'  In  his  general  charge  the  court  gave  the  following:  "Even 
though  you  should,  under  foregoing  instructions,  find  that  the  de- 
fendant railway  company  was  guilty  of  negligence,  but  should  fur- 
ther believe  from  the  evidence  that  the  traction  company's  employes 
operating  said  street  car,  before  going  on  said  crossing,  failed  to 
exercise  that  degree  of  care  to  discover  whether  a  train  was  ap- 
proaching, which  the  defendant  traction  company  owed  to  passengers 
on  said  car,  and  which  has  been  defined  above,  and  that  such  failure 
of  the  employes  of  the  traction  company  was  the  proximate  cause 
of  plaintiff's  injury,  and  that  the  negligence  of  defendant  railway 
company,  if  any, ,  was  neither  the  sole  proximate  cause  nor  a  con- 
curring proximate  cause  of  plaintiff's  injury,  then  your  verdict  will 
be  for  defendant  railway  company."  In  other  portions  of  the  court's 
charge  the  jury  was  also  instructed  as  to  the  conditions  under  which 
the  Railway  Company  would  not  be  liable,  under  any  circumstances. 
The  part  of  this  special  charge  which  is  probably  relied  on  as  not 
being  covered  by  the  general  charge  of  the  court,  is  that  portion 
wherein  the  attention  of  the  jury  is  directed  to  the  failure  of  the 
employes  of  the  Traction  Company  to  stop  the  street  car  near  the 
track  of  the  Railway  Company  and  to  go  forward  on  the  railway 
track  to  ascertain  whether  or  not  a  train  was  approaching,  and 
submitting  to  the  jury  the  issue  as  to  whether  or  not  this  failure 
was  negligence.  Other  preceding  portions  of  the  general  charge 
had  specially  instructed  the  jury  concerning  the  high  degree  of 
care  required  of  the  employes  of  the  Traction  Company  to  discover 
the  approach  of  a  train  at  the  crossing,  and  that  a  failure  to  exer- 
cise that  degree  of  care  and  caution  would  be  negligence.  The 
jury  had  also  been  fully  and  accurately  instructed  as  to  the  con- 
ditions under  which  the  Railroad  Company  would  or  would  not 
be  liable  for  the  injuries  to  plaintiff.  In  this  special  charge  the 
particular  facts   sought  to   be   grouped   and   placed   before   the   jury 
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for  their  determination  are,  the  failure  of  the  employes  of  the 
Traction  Company  to  stop  the  car  near  the  track  and  go  upon 
the  railroad  track  for  the  purpose  of  ascertaining  from  that  point 
whether  or  not  a  train  was  approaching  the  crossing. 

It  is  true  that  where  the  general  charge  of  the  court  fails  to  make 
a  practical  application  of  the  rules  of  law  governing  the  case  to 
the  specific  facts  relied  upon  and  adduced  in  evidence,  either  party 
has  the  right  to  have  such  omissions  cured  by  special  charges  pre- 
pared and  tendered  for  that  purpose.  (Missouri,  K.  &  T.  Ry.  Co. 
V.  McGlamory,  89  Texas,  635;  Missouri,  K.  &  T.  Ry.  Co.  v.  Rogers, 
91  Texas,  58.)  But  this  rule  applies  only  to  such  facts  "as  in  law 
constitute  a  defense/^  as  is  said  by  the  Supreme  Court  in  the  case 
first  above  cited.  Here,  the  fact  which  the  appellant  Railway  Com- 
pany had  the  riglit  to  have  specially  presented  to  the  jury  was  the 
failure  of  the  employes  of  the  Traction  Company  to  exercise  the 
proper  degree  of  care,  which  they  should  under  the  circumstances, 
to  discover  whether  or  not  a  train  was  approaching  the  crossing 
before  going  upon  it.  That  issue  was  correctly  incorporated  and 
presented  in  the  general  charge  of  the  court.  The  difference  be- 
tween the  general  charge  and  the  language  of  the  special  charge  is, 
that  the  latter  undertakes  to  have  the  jury  instructed  that  if  they 
believe  the  failure  of  the  employes  of  the  Traction  Company  to  stop 
the  car  in  which  they  were  moving  and  assume  a  certain  point  of 
observation  on  the  track  of  the  railroad  and  from  there  ascertain 
whether  or  not  a  train  was  coming,  such  failure  might  be  considered 
in  determining  whether  or  not  the  employes  were  guilty  of  negli- 
gence. We  do  not  think  the  rule  invoked  by  the  appellant  Railroad 
Company  will  justify  the  giving  of  such  instruction  under  the  facts 
of  this  case.  There  is  nothing  in  the  record  that  tended  to  show 
that  a  full  observation  of  the  track  of  the  railroad  could  not  be 
had  from  other  points  of  view,  or  from  the  platform  of  the  street 
car.  The  Railroad  Company  had  the  same  right  to  have  the  court 
submit  in  this  manner  every  possible  point  of  view  from  whicli  the 
employes  might  have  made  their  observation,  as  it  did  to  have  this 
instruction  given.  When  the  court  instructed  the  jury  as  to  the 
duty  of  the  employes  of  the  Traction  Company  to  exercise  proper 
care  and  caution  to  ascertain  the  approach  of  a  train  on  the  rail- 
road track,  it  covered  with  sufficient  detail  that  issue  in  the  case 
and  made  a  sufficient  application  of  the  law  to  the  facts.  It  was 
for  the  jury  to  determine  from  all  the  facts  whether  or  not  the 
Traction  Company's  employes  exercised  that  care,  and  whether  or 
not  such  failure,  if  any,  was  the  sole  proximate  cause  of  the  colli- 
sion. It  was  not  essential  to  a  full  understanding  of  the  case  by 
the  jury  that  its  attention  should  be  called  to  the  different  points 
of  observation  that  the  employes  might  have  assumed  for  the  pur- 
pose of  ascertaining  the  approach  of  a  train.  In  fact,  such  an 
instruction  might  have  had  a  tendency  to  mislead  the  jury  into 
believing  that,  in  the  mind  of  the  court,  going  upon  the  track 
to  make  their  observations  was  the  only  proper  method  of  looking 
for  the  approach  of  a  train  and  of  exercising  the  high  degree  of 
care  imposed  upon  the  Traction  Company's  employes. 
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This  special  charge  is  further  objectionable  in  assuming  as  a 
fact  that  tlie  street  car  was  not  stopped  when  it  got  near  the 
crossing.  The  charge  of  tlie  court  being  a  correct  general  presen- 
tation of  the  issue  here  sought  to  be  caUed  to  the  attention  of  tlie 
jury,  the  court  was  not  bound  to  reform  the  special  charge  of  the 
appellant  Railway  Company,  but  correctly  refused  it  as  presented. 
(Gulf,  C.  &  S.  F.  By.  v.  Shieder,  88  Texas,  163.)  The  testimony 
was  conflicting  upon  that  issue,  although  there  was  considerable 
evidence  tending  to  show  that  it  did  stop  and  that  the  conductor 
and  motorman  made  their  observations  from  the  front  vestibule  of 
the  car.  It  was  for  the  jury  to  say  whether  this  was  true;  and 
if  so  found,  whether  it  was  a  sufficient  precaution,  under  the  in- 
structions of  the  court  and  the  circumstances,  to  discharge  the 
Traction  Company  from  liability  for  the  subsequent  damages  that 
resulted. 

The  judgment  is  affirmed  as  to  both  of  the  appellants. 

Affirmed. 


M.   O'CoNNELL  v.   Henry   Rugblt. 

Decided  January  0,  1008. 

1. — ^Hegotiable  InBtmmeiit — Assignment — ^Proof. 

The  assignee  of  a  negotiable  instrument  may  maintain  a  buit  upon  the 
same  in  his  own  name  and  may  prove  his  ownership  by  parol  testimony.  A 
written  assignment  or  endorsement  is  not  the  only  methoa  of  proving  the  as- 
signment. 

2. — ^Appeal— Suggestion  of  Delay—Effect. 

When  an  appellee  suggests  that  the  appeal  is  taken  only  for  delay  and 
prays  for  the  statutory  ten  percent  damages,  the  appellate  court  is  thereby 
authorized  to  consider  any  and  all  errors,  whether  assigned  or  not,  which  the 
record  discloses. 

3. — ^Promissory  Hote— Attorney's  Fee  Clanse— Effect  upon  Hegotiability. 

A  stipulation  in  a  promissory  note  for  the  payment  of  a  certain  percent  of 
the  amount  due,  as  attorney's  fee,  does  not  destroy  the  negotiability  of  the 
note. 

4. — Same— Same — ^Nature  of  Contract. 

A  stipulation  in  a  written  contract  for  the  payment  of  a  certain  percent 
of  the  amount  due  as  attorney's  fee  in  case  suit  is  brought  upon  the  same  or  it 
is  placed  in  the  hands  of  an  attorney  for  collection,  is  a  contract  of  indemnity 
only.  It  is  not  a  penalty  nor  is  it  an  ai^'eement  for  liquidated  damages.  The 
plaintiff  can  recover  only  the  amount  paid  or  agreed  to  be  paid  to  his  attorney, 
not  to  exceed  the  percent  stipulated. 

5. — Same — Pleading  and  Proof. 

To  entitle  a  plaintiff  to  recover  attorney's  fees  under  a  contract  stipulating 
for  the  same,  his  pleading  and  proof  must  be  as  full  as  upon  any  other  contract 
of  indemnity,  and  as  if  the  suit  was  brought  separately  upon  the  agreement 
to  pay  attorney's  fees. 

6. — ^Attomey's  Fee  Clause — Beview  of  Cases. 

See  this  case  for  a  full  review  of  the  cases  evolving  the  doctrine  now  ac- 
cepted upon  the  subject  of  the  attorney's  fee  clause  in  written  contracts, 
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Appeal  from  the  County  Court  of  Matagorda  County.  Tried 
below  before  Hon.  Jesse  Matthews. 

Holland  &  Kravse,  for  appellant. 

Oaines  &  Corbett,  for  appellee. 

HODGES,  Associate  Justice. — On  April  30,  1902,  appellant 
M.  O'Connell,  together  with  J.  A.  Elmore,  executed  the  following 
described  promissory  note  payable  to  the  Bay  City  Bank: 

"Six  months  after  date,  for  value  received,  I,  we  or  either  of  us, 
as  principals,  promise  to  pay  to  the  order  of  the  Bay  City  Bank 
at  its  office.  Two  Hundred  Fifty  Dollars  with  10%  interest  per 
annum  from  maturity  until  paid,  and  10%  attorneys  fees  if  suit 
be  instituted  on  this  note  or  if  it  is  placed  for  collection.  I,  or 
we,  the  signers  and  endorsers,  hereby  waive  protest  and  notice  of 
protest,  and  agree  to  the  extension  of  this  note  after  maturity 
without  notice. 

"(Signed)  J.  A.  Elmore, 
"M.    OTonnell.'^ 

The  Bay  City  Bank  was  a  copartnership  composed  of  H.  Bugely, 
Henry  Bugely  and  Hy  Hugely,  doing  a  banking  business  at  Bay 
City,  Matagorda  County,  Texas.  Subsequent  to  the  making  of  the 
note,  and  before  suit  was  filed,  the  partnership  was  dissolved,  and 
Bugely,  appellee  herein,  became  the  owner  of  the  note.  The  note 
not  being  paid  at  maturity,  he  instituted  suit  thereon  in  the  County 
Court  of  Matagorda  County,  and  recovered  a  judgment  against 
the  makers  for  the  full  amount  of  the  principal,  interest  and  at- 
torney's fees. 

It  appears  that  the  note  bore  no  written  endorsement  and  nothing 
in  connection  therewith  in  writing  to  indicate  a  transfer  from  the 
Bay  City  Bank  to  the  appellee;  and  in  the  court  below  the  only 
contention  made  by  the  appellants  was,  that  appellee  had  failed  to 
prove  his  ownership  of  the  note  and  the  right  to  sue  thereon,  basing 
their  contention  upon  the  proposition  that  the  note,  being  a  nego- 
tiable instrument,  could  not  be  transferred  except  by  a  written 
endorsement,  or  other  evidence  in  writing.  Upon  the  trial  of  the 
case  the  plaintiff  introduced  the  note  in  evidence,  and  himself  tes- 
tified as  to  the  existence  and  dissolution  of  the  Bay  City  Bank, 
and  that  he  acquired  the  note  sued  on  in  the  due  course  of  trade 
for  a  valuable  consideration  and  was  at  that  time  the  owner  and 
holder.  The  appellants  introduced  no  testimony,  but  relied  exclu- 
sively upon  the  insufficiency  of  the  evidence  to  authorize  a  recovery 
for  appellee.  It  seems  that  O'Connell,  who  appears  to  have  been  a 
surety  on  the  note,  is  the  only  one  who  has  appealed. 

The  assignments  of  error  contained  in  the  record  are  based  upon 
the  refusal  of  the  court  to  instruct  the  jury  according  to  the  ap- 
pellant's theory  concerning  the  proper  and  only  legal  method  of 
transferring  negotiable  paper  payable  to  order,  which,  he  contends, 
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is  by  endorsement,  or  other  written  transfer.  In  support  of  that 
proposition  he  cites  Tiedeman  on  Commercial  Paper  and  Am.  &  Eng. 
Ency.  of  Law,  neither  of  which  sustains  his  contention  in  full. 
There  the  common  law  rule  is  stated,  that  a  written  transfer  is 
necessary  to  assign  the  legal  title,  yet  the  equitable  title  may  be 
transferred  by  a  mere  delivery  of  the  instrument.  Under  our  statute 
the  owner  and  holder  of  any  negotiable  instrument  may  institute 
suit  in  his  own  name  to  recover  the  amount  due  thereon.  Article 
307  provides,  "Any  person  to  whom  any  of  the  said  negotiable 
instruments  may  have  been  assigned  may  ihaintain  any  action  in 
his  own  name  which  the  original  obligee  or  payee  might  have 
brought.^'  Our  Supreme  Court  has  also  settled  this  case  adversely 
to  appellants'  contention.  Word  v.  Elwood,  90  Texas,  130;  Prouty 
V.  Musquiz,  94  Texas,  90. 

Appellee  in  his  brief  suggests  that  this  case  was  appealed  mainly 
for  delay,  and  asks  that  he  be  awarded  the  ten  percent  damages 
that  may  be  allowed  in  cases  where  appeals  are  resorted  to  for 
delay  only.  Appellant,  in  an  amended  brief  which  was  filed  by 
permission  of  tlie  court  upon  his  motion,  replying  to  the  appellee's 
suggestion  and  demand  for  the  ten  percent  damages,  insists  that 
this  opens  up  the  entire  record  and  authorizes  this  court  to  con- 
sider all  errors,  whether  assigned  or  not,  which  may  be  gathered 
from  the  face  of  the  record.  They  then  direct  attention  to  the 
allegations  in  the  original  petition  and  the  proof  offered  in  the 
court  below  upon  which  judgment  was  rendered  in  favor  of  ap- 
pellee for  the  ten  percent  as  attorney's  fees  specified  in  the  note. 
That  portion  of  the  appellee's  petition  referring  to  attorney's  fees 
is  as  follows;  after  describing  the  note,  it  says,  "and  providing  for 
ten  percent  attorney's  fees  if  suit  should  be  instituted  on  said  note 
or  if  placed  in  the  hands  of  an  attorney  for  collection.  That  said 
note  is  now  long  since  past  due  and  unpaid,  and  the  defendants, 
and  each  of  them,  though  often  requested  so  to  do,  have  wholly 
failed  and  refused,  and  still  fail  and  refuse,  to  pay  the  same,  prin- 
cipal, interest  and  attorney's  fees,  or  any  part  thereof,  to  this 
defendant's  damage  (meaning  plaintiff's)  in  the  sum  of  $400.  That 
because  of  the  failure  of  the  defendants,  and  each  of  them,  to  pay 
said  note  at  its  maturity,  the  plaintiff  has  been  compelled  to  place 
the  same  in  the  hands  of  Gaines  &  Corbett,  practicing  attorneys  of 
Bay  City,  Matagorda  County,  Texas,  and  to  institute  suit  thereon 
in  order  to  enforce  its  collection.  That  by  reason  thereof  defendants, 
and  each  of  them,  became  liable  to  and  promised  to  pay  to  plaintiff 
an  additional  sum  of  ten  percent  of  the  principal  and  interest  due 
on  said  note,  as  attorney's  fees." 

As  is  shown  in  the  preceding  statement  of  the  facts  in  this  case, 
the  evidence  offered  by  the  appellee  upon  the  trial  in  the  court  below 
consisted  of  his  own  testimony  as  to  who  constituted  the  Bay  City 
Bank,  described  as  the  payee  in  the  note,  its  dissolution  and  the 
method  by  which  he  acquired  ownership,  and  the  note  itself.  With 
this  he  rested  his  case  and  asked  for  judgment  for  principal,  interest 
and  the  stipulated  attorney's  fees.  Appellants  contend  that  both 
the   allegations   in    the   plaintiff's   petition   relative   to   that   portion 
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of  the  note  sued  on  providing  for  attorney's  fees,  and  the  proof 
submitted  in  support  thereof,  were  insufficient  to  warrant  a  judg- 
ment in  favor  of  plaintiff  for  such  fees. 

In  view  of  the  fact  that  there  has  been  some  misapprehension 
among  members  of  the  profession  regarding  the  degree  of  certainty 
and  fullness  required  in  pleadings  where  it  is  sought  to  recover 
attorney's  fees  in  connection  with  the  principal  sum  expressed  in 
notes  and  other  written  contracts  for  the  payment  of  money,  it 
may  not  be  inappropriate  to  make  a  brief  resume  of  the  more 
recent  decisions  in  this  State  relative  to  that  matter,  and  which 
now  appear  to  have  established  a  well  settled  rule   on  the  subject. 

The  custom,  which  has  now  become  almost  universal,  of  stipulat- 
ing in  negotiable  promissory  notes  for  the  payment  of  attorney's 
fees  in  the  event  pa3rment  of  the  obligation  is  not  made  at  maturity 
and  it  should  be  placed  in  the  hands  of  an  attorney  for  collection, 
or  suit  be  instituted  thereon,  is  not  a  very  old  one.  For  some* 
length  of  time  after  its  introduction  into  the  commercial  transac- 
tions of  the  country  this  particular  provision  seems  to  have  been 
regarded  as  agreed  amount  of  damages,  which  the  debtor  obligated 
himself  to  pay  in  case  of  default  and  if  the  note  should  be  placed 
in  the  hands  of  an  attorney  for  collection,  or  legal  proceedings  in- 
stituted for  that  purpose.  It  seems  to  have  been  tacitly  admitted 
that  when  default  in  payment  was  made,  and  the  holder  of  the  note 
performed  the  conditions  specified,  the  contract  as  to  the  attorney's 
fees  provided  for  became  an  absolute  promise  to  pay  that  sum 
in  damages  and  that  inured  to  the  benefit  of  the  holder  of  the 
note,  regardless  of  the  expense  or  damage  the  latter  might  have 
incurred  or  sustained  in  procuring  the  services  of  an  attorney. 
Such  constructions  gave  to  this  provision  the  character  of  liquidated 
damages.  Under  this  construction  it  was  generally  deemed  suffi- 
cient proof  to  authorize  a  recovery  of  all  the  attorney's  fees  to 
merely  introduce  in  evidence  the  note  sued  on,  and  but  little  atten- 
tion was  paid  to  the  allegations  of  the  petition.  If  it  were  alleged 
that  the  note  sued  on  provided  for  attorney's  fees  on  the  conditions 
stated,  and  that  it  had  been  placed  for  collection  or  suit  filed,  as 
the  case  might  be,  the  sufficiency  of  such  allegations  to  authorize 
a  recovery  of  the  attorney's  fees  generally  went  unchallenged. 

The  nature  of  this  provision  in  notes  passing  as  negotiable  in- 
struments began  to  receive  judicial  attention  when  the  question  was 
raised  as  to  its  effect  on  their  negotiability.  It  was  suggested  that 
the  incorporation  of  this  ancillary  contract  introduced  such  an  ele- 
ment of  uncertainty  in  the  instrument  as  destroyed  its  negotiable 
character,  and  the  courts  in  some  jurisdictions  sustained  tliis  view. 
The  raising  of  this  question  in  that  manner  called  for  a  judicial 
construction  and  gave  rise  to  many  conflicting  decisions  among  the 
different  State  courts.  Some  held  that  this  provision  in  notes 
was  in  the  nature  of  a  penalty  and  was  void;  others  that  it  was 
liquidated  damages  and,  upon  the  happening  of  the  contingency 
provided  for,  became  absolute  and  inured  to  the  exclusive  benefit 
of  the  owner  of  the  note.     Still   others   held  that   it  was   a   mere 
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subterfuge  for  the  collection  of  an  usurious  rate  of  interest  and 
was^  for  that  reason,  void. 

As  to  the  effect  such  provision,  under  the  various  constructions, 
had  upon  the  negotiable  character  of  the  instrument  in  which  it 
was  incorporated,  there  was  also  great  diversity  of  opinion;  some 
holding  that  it  absolutely  destroyed  its  negotiability,  while  others 
took  a  contrary  view.  In  the  case  of  Hamilton  Mill  &  Gin  Co.  v. 
Sinker,  11  S.  W.,  1059,  our  Supreme  Court,  in  discussing  that 
question  in  the  same  connection,  uses  language  tending  to  show  its 
opinion  of  such  provisions  and  their  real  office.  It  there  said: 
"The  agreement  to  pay  the  expense  of  collection  in  the  event  the 
note  is  not  paid  at  maturity,  does  not  change  the  fact  that  the 
sum  to  be  paid  when  due  is  fixed  and  unconditional.  Costs  are 
always  recoverable  when  suit  is  to  be  brought,  and  this  is  a  con- 
tingent liability.  The  stipulation  for  attome/s  fees  is  no  more/* 
While  this  ruling  was  primarily  for  the  purpose  of  determining  the 
effect  the  provision  for  the  payment  of  attorney's  fees  had  upon 
the  negotiable  character  of  the  note,  it  also  indicated  the  opinion 
of  the  court  as  to  what  the  contract  was  intended  for. 

In  Luzenburg  v.  Bexar  B.  &  L.  Association,  9  Texas  Civ.  App., 
261,  the  Court  of  Civil  Appeals  of  the  Fourth  District,  in  passing 
upon  a  similar  provision  in  a  note,  is  more  •  explicit  and  carries 
the  doctrine  further.  In  speaking  of  the  provisions  in  the  note 
relative  to  attorne/s  fees,  it  says,  "Such  provisions  are  upheld  on 
the  principle  of  indemnity  to  the  holders  of  the  notes  against  the 
expense  of  legal  services.  As  plaintiff's  contract  with  the  attorney 
requires  payment  of  only  part  of  the  fee  provided  for,  such  con- 
tract inures  to  the  benefit  of  the  makers  of  the  note  and  will  limit 
the  amount  of  the  recovery  on  account  of  attorney's  fees.  (Citing 
Kennedy  v.  Richardson,  70  Ind.,  528.)  Any  other  view  would 
require  us  to  hold  that  the  Association,  which  is  already  receiving 
twelve  percent  interest  per  annum,  could,  by  contract,  secure  a 
still  greater  sum  for  the  use  and  detention  of  its  money.  If  we 
affirm  the  judgment  in  this  particular  we  would  aid  the  creditor 
to  get,  not  for  services  rendered  by  it  or  its  attorneys,  but  from 
the  bare  fact  of  default  a  greater  compensation  for  the  detention 
of  its  money  than  is  permitted.  (Barton  v.  Farmers  &  Merchants 
Natl.  Bank,  122  111.,  352,  13  N.  E.,  503.)  As  it  is  shown  by 
the  evidence  that  only  a  part  of  the  ten  percent  would  go  to  the 
attorney,  without  disclosing  what  part  of  it,  it  was  error  to  include 
in  the  recovery  the  entire  ten  percent.'*  In  this  case  the  Supreme 
Court  refused  a  writ  of  error.  That  fact,  in  connection  with  the 
further  fact  that  the  decision  of  the  question  there  passed  on,  was 
a  very  material  issue  in  the  case,  is  to  us  evidence  that  the  ruling 
tliere  announced  met  with  the  approval  of  the  Supreme  Court. 

In  Hammond  v.  Atlee,  15  Texas  Civ.  App.,  267,  the  same  ruling 
is  made,  and  Barton  v.  Bank  quoted  with  approval.  In  this  case 
a  receiver  had  in  his  hands  for  collection  notes  which  provided, 
in  addition  to  a  certain  rate  of  interest,  ten  percent  as  attorney's 
fees  in  case  they  were  collected  by  law  or  placed  in  the  hands  of 
an   attorney   for   collection.     In   order   to   obtain   th^   benefit   of   fi 
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portion  of  those  fees  the  receiver  entered  into  a  contract  with  an- 
other attorney  whereby  they  were  to  divide  the  fees  upon  a  recovery 
of  judgment  therefor,  the  associate  attorney  receiving  one-half  and 
the  receiver  the  other  half.  This  fact,  when  presented  to  the  court 
by  a  proper  pleading,  was  made  the  basis  of  a  judgment  requiring 
the  receiver  to  refund  the  one-half  of  the  attorney's  fees  which  he 
had  retained  for  his  portion.  The  court  said:  "The  question  now 
is,  were  appellants  entitled  to  the  abatement  of  five  percent  of  the 
attome/s  fee?  The  terms  on  which  Atlee  (the  associate  attorney) 
rendered  his  services  were  private,  existing  only  in  the  knowledge 
of  the  plaintiff,  Tarver  (the  receiver),  and  himself;  and  through 
their  silence  or  suppression  of  the  matter,  defendants  were  deprived 
of  their  opportunity  to  defend  against  one-half  of  the  stipulated 
attorney's  fee;  therefore  they  bring  themselves  within  the  rule  in- 
dicated in  the  cases  above  cited.  This  being  a  direct  one  in  its  nature, 
the  court  having  the  power  to  extend  the  relief  sought,  we  con- 
clude that  it  should  be  granted.''  Accordingly,  it  was  adjudged 
that  the  appellant  should  be  taxed  only  with  the  amount  of  fees 
actually  contracted  to  be  paid  to  Atlee,  and  that  whatever  the  dif- 
ference was  between  that  and.  the  sum  stipulated  in  the  note  would 
inure  to  the  benefit  of  the  debtor.  In  that  case  the  writ  of  error 
was  also  refused  by  the  Supreme  Court. 

In  Dunovant's  Estate  v.  Stafford  &  Co.,  36  Texas  Civ.  App., 
33,  in  which  the  same  question  was  involved,  suit  had  been  insti- 
tuted by  attorneys  representing  creditors  of  the  estate  of  Dunovant 
on  not^  due  from  that  estate  providing  for  ten  percent  attorney's 
fees.  The  testimony  showed  that  under  the  contract  between  the 
plaintiff  and  her  attorneys  the  latter  were  to  receive  as  compensation 
for  their  services  the  full  amount  of  the  attorney's  fees  stipulated 
to  be  paid  in  the  notes.  Objection  was  raised  upon  the  trial  as  to 
the  sufficiency  of  the  evidence  to  sustain  the  allegations  in  the 
petition,  the  only  question  presented  being  that  the  trial  court 
erred  in  sustaining  the  plaintiff's  exceptions  to  defendant's  plea  that 
the  contract  for  attorney's  fees,  being  a  contract  for  indemnity, 
plaintiff  was  only  entitled  to  recover  on  that  contract  an  amount 
sufficient  to  reasonably  compensate  their  attorneys  for  the  services 
necessary  to  be  rendered  by  them  in  the  collection  of  the  notes. 
The  Court  of  Appeals  stated  that  this  exact  question  had  not  there- 
tofore been  presented,  but  sustained  the  judgment  of  the  trial  court. 
It  seems  that  in  this  case  the  question  of  the  reasonableness  of  the 
attorney's  fees  was  the  one  principally  in  issue.  The  court  decided 
that  the  amount  for  attorney's  fees,  having  been  stipulated  in  the 
note,  was  conclusive  as  between  the  parties  as  to  reasonableness, 
in  the  absence  of  some  showing  that  they  were  placed  at  that  sum 
through  fraud  or  by  mistake.  It  also  affirmed  the  ruling  of  the 
court  in  the  two  cases  which  we  have  just  before  referred  to,  holding 
that  the  provision  in  a  promissory  note  for  the  collection  of  attorney's 
fees  is  a  contract  for  indemnity,  and  that  that  rule  might  now  be 
considered  as  established  in  this  State.  To  the  same  effect  is 
Robertson  v.  Holman,  36  Texas  Civ.  App.,  31,  where  the  Dunovant 
case  is  referred  to  and  approved. 
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In  Texas  Land  &  Loan  Co.  v.  Robertson,  38  Texas  Civ.  App., 
621,  another  suit  had  been  brought  against  the  estate  of  Dunovant 
for  $70,000,  the  notes  providing  for  ten  percent  attorney's  fees  in 
case  they  were  placed  in  the  hands  of  an  attorney  for  collection. 
The  appellant  in  that  case  sought  to  recover  the  ten  percent  stipu- 
lated in  the  notes.  The  original  suit  had  been  brought  against  the 
estate,  through  attorneys,  to  establish  the  claim.  The  administra- 
tors allowed  only  a  part  of  the  attorney's  fees  and  resisted  the 
claim  for  the  full  amount  of  the  attorney's  fees,  on  the  ground  that 
the  contract  for  the  payment  of  said  fees  was  a  contract  for  in- 
demnity, and  appellant,  not  having  agreed  with  its  attorneys  as  to 
the  amount  to  be  paid  for  their  services  in  collecting  the  notes, 
would  only  be  liable  to  them  for  the  reasonable  value  of  such  serv- 
ices, and  therefore  could  only  recover  of  the  estate  that  sum.  The 
evidence  introduced  upon  the  trial  showed  that  $1500  was  reason- 
able compensation  for  such  services,  and  that  there  had  been  no 
agreement  between  the  appellant  and  its  attorneys  as  to  their 
compensation  for  collecting  the  notes.  Judgment  was  rendered 
by  the  court  below  in  favor  of  the  appellant  for  the  principal  and 
interest  due  on  the  notes  and  for  the  sum  of  $1500  only  as  attor- 
ney's fees.  If  the  full  amount  of  the  attorney's  fees  in  this  case 
had  been  allowed  they  would  have  aggregated  over  $7,000,  as  we 
infer  from  the  principal  sum  mentioned  in  the  note  and  the  interest 
that  probably  had  accrued.  The  only  question  involved  in  this  case 
was  the  correctness  of  the  judgment  for  the  attorney's  fees.  After 
reviewing  some  other  decisions,  the  court  said,  "While  the  refusal 
of  the  writ  of  error  does  not  necessarily  indicate  that  the  Supreme 
Court  approved  the  grounds  upon  which  our  opinion  in  the  case 
was  based,  as  stated  in  that  opinion,  we  think  the  rule  that  the 
stipulation  in  a  note  for  the  payment  of  attorney's  fees  is  a  contract 
for  indemnity  and  not  one  for  the  pajrment  of  agreed  damages,  is 
settled  by  the  decisions  of  this  State.  ...  We  think  it  logically 
and  necessarily  follows  from  this  rule,  that  where  no  agreement  has 
been  made  between  the  holder  of  the  note  and  the  attorneys  em- 
ployed by  him  to  collect,  the  holder  could  only  recover  on  the 
note  such  amount  as  his  attorney  could  recover  from  him  for  his 
services.  In  such  case  the  attorney  could  only  recover  the  reason- 
able value  of  his  services,  and  that  should  be  the  measure  of  the 
recovery  which  the  holder  of  the  note  could  obtain  against  the 
maker." 

The  last  case  to  which  our  attention  has  been  directed  is  Bolton 
v.  Gifford  &  Co.,  45  Texas  Civ.  App.,  140,  in  which  the  Court  of 
Civil  Appeals  of  the  First  District  reaffirms  all  of  the  cases  which 
we  have  before  referred  to,  and  possibly  extends  the  doctrine  some- 
what further.  In  that  case  the  court  says,  "The  point  made  is, 
that  the  stipulation  for  attorney's  fees  is  a  mere  contract  for  in- 
demnity, and  that  it  therefore  devolved  on  appellees  to  allege  and 
prove  either  that  they  had  so  contracted  with  or  had  so  paid  their 
attorneys;  in  which  event  the  defendant  might  be  estopped  to  deny 
the  reasonableness  of  the  sum  fixed  by  the  contract;  or  else  that  the 
sum  paid  or  promised  was  reasonable.     That  such  stipulations   are 
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merely  contracts  for  indemnity  seems  at  least  fairly  well  settled  in 
this  State.  (Quoting  authorities.)  In  enforcing  contracts  of  in- 
demnity it  is  the  general  rule  that  the  plaintiff  must  allege  and 
prove  the  extent  to  which  he  has  been  damnified,  thus  giving  the 
court  a  basis  for  a  judgment.  It  was  held  by  this  court  in  Duno- 
vant  V.  Stafford,  that  the  maker  of  such  note  'would  be  estopped 
to  say  the  holder  was  not  justified  in  obligating  himself  to  his  at- 
torney for  the  sum  named  in  the  note.  .  .  .  Here  the  allegation 
is  simply  tliat  the  holder  had  placed  the  notes  in  the  hands  of  an 
attorney  for  collection.  The  holder  is  not  alleged  to  have  acted 
on  the  faith  of  the  ten  percent  stipulation;  so  there  can  be  no  es- 
toppel. On  the  face  of  the  petition,  he  has  been  damaged  by  tlie 
default  no  more  than  he  will  owe  his  attorney  on  a  quantum  meruit 
and  there  is  no  basis  in  his  plea  for  ascertaining  that  amount.  We 
think  the  exception  should  have  been  sustained.^' 

It  is  true  that  in  the  case  of  Sturgis  National  Bank  v.  Smith, 
9  Texas  Civ.  App.,  540,  the  Court  of  Civil  Appeals  of  the  Fifth 
District  seems  to  have  rendered  a  decision  somewhat  at  variance 
with  those  here  quoted.  In  that  case  it  was  the  evident  purpose 
of  the  court  to  hold  that  the  attorney's  fees  provided  for  in  notes 
of  the  character  now  under  discussion,  were  intended  as  liquidated 
damages;  and,  acting  upon  that  construction,  it  was  there  decided 
that  if  the  plaintiff  obtained  the  service  of  an  attorney  free,  it 
was  a  matter  about  which  the  defendant  could  not  complain  and 
inured  to  the  benefit  of  the  plaintiff  solely.  Quite  a  number  of 
authorities  are  cited  to  support  the  proposition,  but  none  of  them 
seem  to  justify  the  length  to  which  that  opinion  went.  It  is  probable 
that  at  that  time  the  peculiar  nature  of  this  clause  in  such  con- 
tracts had  not  been  fully  discussed  and  was  not  so  thoroughly 
understood  by  the  courts  as  it  has  come  to  be  since  then. 

Mr.  Daniel,  in  his  work  on  Negotiable  Instruments,  sec.  62a,  in 
speaking  of  notes  containing  those  provisions,  says:  "Such  instru- 
ments should,  we  think,  be  upheld  as  negotiable.  They  are  not 
like  contracts  to  pay  money  and  to  do  some  other  thing.  They  are 
simply  for  the  payment  of  a  certain  sum  of  money  at  a  certain 
time;  and  the  additional  stipulations  as  to  attorney's  fees  can  never 
go  into  effect  if  the  terms  of  the  bill  or  note  are  complied  with. 
They  are,  therefore,  incidental  and  ancillary  to  the  main  engage- 
ment, intended  to  assure  its  performance  and  to  compensate  for 
the  trouble  or  expense  entailed  by  its  breach.'* 

There  is  language  used  in  the  case  of  Walker  v.  Tomlinson,  44 
Texas  Civ.  App.,  446,  by  the  Court  of  Civil  Appeals  of  the  Third 
District  that  would  indicate  that  it  construed  such  clauses  provid- 
ing for  the  payment  of  attorney's  fees,  as  liquidated  damages.  But 
in  that  case  there  did  not  seem  to  be  any  question  raised  as  to  the 
sufficiency  of  either  the  pleading  or  the  proof  upon  that  issue;  in 
fact,  the  court  disposed  of  the  case  entirely  upon  other  grounds,  and, 
as  we  think,  merely  intended  to  hold  that  when  attorney's  fees 
are  provided  for  in  a  note  and  payment  of  a  part  is  made  after  the 
note  is  sued  on,  or  placed  with  an  attorney  for  collection,  that  fact 
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did  not  deprive  the  owner  of  the  right  to  collect  ten  percent  of  the 
full  sum  expressed  in  the  note. 

In  Moore  v.  Brown,  89  S.  W.,  310,  decided  by  the  Court  of 
Civil  Appeals  of  the  Fifth  District,  the  judges  divided  upon  that 
question.  But  even  there  the  question  was  not  directly  presented, 
as  in  the  cases  we  have  heretofore  cited  as  holding  such  provisions 
contracts  for  indemnity.  The  suit  was  an  action  of  trespass  to 
try  title;  the  defendant  pleaded  that  he  had  purchased  the  land 
from  the  plaintiff  to  be  paid  for  in  instalments  as  shown  by  his 
notes  executed  for  that  purpose.  He  also  averred  that  he  had  fully 
paid  for  the  land.  However,  in  the  alternative,  he  asked  that  in 
the  event  it  should  be  decided  that  he  had  not  fully  paid  all  that 
was  due  on  the  land  that  he  be  permitted  to  do  equity  and  pay 
the  balance,  and  offered  to  do  so.  His  notes  provided  for  attomey^s 
fees  in  the  usual  form  in  the  event  they  were  placed  in  the  hands 
of  an  attorney  for  collection,  or  were  collected  by  suit.  It  was 
ascertained  on  the  trial  that  he  owed  a  balance,  and  that  balance 
was  stated,  excluding  the  attorney's  fees.  The  plaintiff  filed  no 
pleadings  in  reply  to  the  offer  on  the  part  of  the  defendant  to  pay 
this  balance  and  retain  the  land.  The  majority  of  the  court  held 
that  the  effect  of  the  judgment  of  the  trial  court  was,  that  pay- 
ments thereafter  made  by  defendant  would  be  after  the  filing  of  a 
suit  on  the  notes,  and  such  payments  should  include  the  full  amount 
of  the  attorney's  fees  expressed  in  the  notes.  From  this  view  Justice 
Bookhout  dissented,  holding  that  to  authorize  the  recovery  of  attor- 
ney's fees  the  plaintiff  should  have  replied  to  the  defendant's  plead- 
ings offering  to  do  equity,  by  pleading  the  stipulations  in  the  note 
for  attorney's  fees  and  such  facts  as  would  entitle  him  to  recover 
the  same. 

This  case  may  not  be  considered  as  being  in  harmony  with  the 
line  of  decisions  holding  that  agreements  to  pay  attorney's  fees,  as 
usually  embodied  in  promissory  notes,  are  contracts  for  indemnity, 
but  seems  to  regard  them  as  stipulated  damages.  We  think  that 
not  only  is  the  weight  of  authority  to  the  contrary,  but  the  better 
reasoning  is  against  such  holding.  It  has  become  an  established 
rule  that  a  stipulation  in  a  contract  for  the  payment  of  a  stated 
sum,  in  the  event  of  a  breach,  and  under  certain  conditions,  should 
be  interpreted,  like  all  other  provisions,  with  a  view  of  carrying 
into  effect  the  intention  of  the  parties.  (Eakin  v.  Scott,  70  Texas, 
444;  Yetter  v.  Hudson,  67  Texas,  613;  Durst  v.  Swift,  11  Texas, 
281;  1  Sutherland  on  Damages,  sec.  479.) 

In  this  case  it  was  the  evident  purpose  of  the  payors  to  pay  at- 
torney's fees  only  in  the  event  the  note  was  sued  on,  or  placed  in 
the  hands  of  an  attorney  for  collection.  This  agreement  was  doubt- 
less based  upon  the  well  established  custom  in  this  country  of  em- 
ploying the  services  of  attorneys  in  the  collection  of  overdue  notes 
and  in  the  institution  of  suits  thereon,  when  deemed  necessary,  by 
the  holder.  The  agreement  could  not,  without  doing  violence  to 
the  terms  of  the  instrument,  be  construed  as  a  promise  to  pay  any 
other  element  of  damages  resulting  from  the  breach.  This  view 
is   strengthened   by   the   further   consideration   that   the   promise   is 
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not  conditioned  merely  on  the  failure  to  pay  the  principal  sum 
and  interest  at  maturity,  but  is  further  contingent  upon  engaging 
the  services  of  an  attorney.  There  is  no  contract  to  pay  additional 
compensation  for  the  detention  of  the  money  agreed  to  be  paid; 
that  is  provided  for  in  the  rate  of  interest  fixed.  It  is  not  for  the 
payment  of  court  costs,  because  these  follow  as  a  matter  of  law 
and  are  adjudged  against  the  defaulting  debtor,  regardless  of  any 
special  undertaking  of  his  to  that  effect.  It  could  not  be  con- 
sidered as  intended  to  cover  such  damages  as  might  result  from  the 
personal  inconvenience  and  annoyance  imposed  on  the  creditor  from 
the  failure  to  pay  promptly  at  maturity,  or  the  time  he  might  lose 
in  making  a  personal  effort  to  collect  the  debt;  that  would  be 
opposed  to  the  terms  of  the  agreement,  and  he  need  not  suffer  such 
loss  of  time  for  the  reason  that  he  can  employ  another  to  undertake 
the  collection  for  him.  The  only  remaining  element  of  actual 
damages  that  could  arise  under  breaches  of  this  kind  is  that  pro- 
vided  against — compensation   for   the   services   of.  an   attorney. 

It  may  also  be  considered  a  well  settled  rule  of  law  in  determin- 
ing whether  a  stipulation  in  contracts  to  pay  a  fixed  sum  upon 
certain  conditions  is  to  be  regarded  as  liquidated  damages  or  a 
penalty,  that  the  court  should  take  into  consideration  the  character 
of  the  damages  sought  to  be  provided  against,  and  the  ease  or 
difficulty  of  their  ascertainment.  If  it  be  found  that  such  damages 
can  be  readily  and  accurately  determined,  either  from  the  instru- 
ment itself  or  from  extraneous  circumstances  readily  accessible,  the 
stipulation  will  not  be  treated  as  a  fixed  amount  of  damages,  but 
will  be  construed  as  one  intended  to  indemnify  against  actual  dam- 
ages only.  (Durst  v.  Swift,  11  Texas,  281;  Collins  v.  Betterton, 
87  Texas,  442;  Sun  Printing  Co.  v.  Moore,  22  Sup.  Ct.  Rep.,  248; 
1  Sutherland  on  Damages,  sec.  283.)  The  employment  of  attor- 
neys is  always  a  subject  of  contract  between  the  parties,  and  the 
compensation  to  be  paid  for  such  services  as  may  be  rendered  as 
a  result  of  such  employment  is,  in  most  instances,  determined  by 
an  express  contract.  Where  this  is  not  done  their  value  is  of  easy 
ascertainment.  Hence,  there  is  no  necessity  for  or  reason  why 
the  parties  should  in  advance  agree  upon  a  stipulated  sum  for  dam- 
ages to  be  paid  in  the  event  the  services  of  an  attorney  should  be 
utilized  in  the  collection  of  the  debt  in  the  payment  of  which  de- 
fault has  been  made,  except  to  prescribe  a  maximum  beyond  which 
the  debtor  would  not  be  liable.  This,  we  think,  was  the  clear  intent 
of  the  parties  in  the  case  now  under  consideration. 

The  sufficiency  of  the  allegations  and  proof  necessary  to  sustain  a 
recovery  for  attorney's  fees  when  sought  in  connection  with  that 
of  the  principal  sum  due  on  the  note,  is  to  be  determined  by  the 
fulness  of  pleading  and  the  quantum  of  proof  required  where  the 
action  is  for  such  fees  alone.  The  attorney's  fees  provided  for 
form  no  part  of  the  actual  debt  originally  contracted,  but  are  in- 
tended to  relieve  against  some  only  of  the  consequences  resulting 
from  an  effort  to  enforce  the  original  obligation  or  compel  its 
performance.     In  such  a  suit  it  would  clearly  be  essential  to  allege 

Vol.  XLVIII.  Civil— 30. 


466  Texas  Civil  Appeals  Reports,  Vol.  48.       [January, 

all  of  the  facts  necessary  to  show  a  contract  to  pay  such  fees,  the 
contingencies,  and  the  happening  of  those  contingencies,  upon  which 
the  agreement  became  absolute,  such  as  placing  the  instrument  in 
the  hands  of  an  attorney  for  collection,  and  the  sum  paid  or  con- 
tracted to  be  paid  to  the  attorney  for  his  services.  As  a  matter 
of  course,  the  proof  should  support  all  of  the  material  allegations. 

In  the  case  now  before  us  there  is  an  allegation  that  the  note, 
not  being  paid  at  maturity,  was  placed  in  the  hands  of  attorneys 
for  collection,  but  no  evidence  was  offered  in  support  of  that  aver- 
ment. Appellee  contends  that  one  of  the  contingencies  for  pay- 
ment of  attorney's  fees  being  "if  suit  was  instituted,"  and  there 
being  no  necessity  to  offer  proof  of  that  fact,  he  is  relieved  of 
the  burden  upon  that  issue.  In  this  we  think  he  is  correct,  be- 
cause the  court  will  judicially  know  that  the  suit  was  filed.  But 
there  was  neither  allegation  nor  proof  as  to  what  sum,  or  whether 
any  amount,  was  paid  or  contracted  to  be  paid  by  him  for  the 
services  of  the  attorneys  engaged  to  institute  the  suit.  The  con- 
tract being  one  for  indemnity  against  that  particular  element  of 
damages  only,  it  was  material  to  show  the  amount  of  such  dam- 
ages; for,  as  we  have  seen,  such  damages  were  to  be  measured, 
not  by  what  the  note  stipulated,  but  by  what  was  paid  or  contracted 
to  be  paid  to  the  attorneys  employed.  The  note  was  evidence  of 
the  contract  to  become  liable  to  pay  such  damages,  and  of  the 
maximum  sum  to  which  the  payor  limited  his  liability  for  such 
fees,  but  not  of  the  sum  for  which  in  that  case  he  was  liable.  If 
less  than  the  full  amount  stipulated  in  the  note  was  agreed  upon 
between  the  plaintiff  and  his  attorneys,  the  difference  inured  to 
the  benefit  of  the  appellants.  If  he  were  required  to  pay  more, 
the  excess  would  not  be  attomejr's  fees,  but  something  he  did  not 
contract  to  pay. 

In  this  case  we  think  appellee  failed  to  allege  or  prove  facts  that 
entitle  him  to  recover  a  judgment  for  the  attorney's  fees  expressed 
in  the  note  sued  on,  and  that  much  of  the  judgment  rendered  in 
his  favor  was  erroneous.  However,  the  amount  of  this  excess  is 
susceptible  of  exact  determination,  and  the  correction  may  be  made 
in  this  court.  It  is  therefore  ordered  that  if  the  appellee  shall, 
within  twenty  days  after  rendition  of  judgment  herein,  file  in  this 
court  a  remittitur  releasing  that  amount,  the  judgment  of  the  court 
below  will  be  reformed  and  affirmed  for  the  remainder;  otherwise, 
the  judgment  will  be  reversed  and  cause  remanded. 

Reformed    and    affirmed. 


S.  H.  Meadows  v.  Gulp,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  January  9,  1908. 

1. — ^Damagei — ^Deitmction  of  Private  Property — ^Urgent  Necetilty. 

One  person  lawfully  using  his  own  property  cannot,  to  prevent  injury  there- 
to or  the  destruction  thereof  by  another  person's  property  also  being  lawfully 
used,  lawfully  injure  or  destroy  such  other  person's  property. 


1P08.]  Meadows  v.  Gulp,  C.  &  S.  P.  By.  Co.  467 

8. — Same— Case  Stated. 

A  railroad  company  engaged  in  repairing  a  bridge  across  a  stream  cannot, 
for  the  purpose  of  preventing  injury  to  the  false  work  supporting  said  bridge, 
cut  apart  rafts  of  timber  floating  down  the  stream  and  so  causing  the  loss  of 
the  timber,  without  compensating  the  owner. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried 
below  before  Hon.  L.  B.  Hightower,  Jr. 

Crook,  Dq,  Ponte  &  Lawhon,  for  appellant. 

J.  W.  Terry  and  Duff,  John  &  Davis,  for  appellee. 

WILLSON,  Chief  Justice. — In  repairing  its  bridge  across  the 
Neches  River,  appellee  so  placed  false  work  supporting  same  as  to 
leave  open  and  unobstructed  only  about  twenty  feet  of  the  channel. 
At  the  time,  appellant's  assignor,  the  owner  of  certain  logs,  was 
floating  same  down  the  river  to  the  Beaumont  market.  To  reach 
Beaumont  it  was  necessary  for  the  logs  to  be  floated  past  the  bridge. 
The  logs  were  rafted  ten  or  twelve  together,  and  in  some  instances 
two  of  these  rafts  were  so  fastened  together  as  to  make  one  body 
of  logs.  In  this  condition  of  the  logs,  the  opening  left  at  the 
bridge  was  not  wide  enough  to  permit  the  passage  of  the  rafts. 
The  logs  having  collected  in  large  numbers  above  appellee's  bridge, 
it  became  fearful  they  would  float  down  the  river  in  such  a  way  as 
to  destroy  same.  To  prevent  this  threatened  injury,  appellee  cut 
the  fastenings  holding  the  logs  in  rafts  and  permitted  them  to  float 
loose  through  the  opening  left  under  its  bridge.  As  a  result,  many 
of  the  logs  sunk  and  others  left  the  channel  of  the  river  and  were 
lost  in  the  sloughs  of  the  river  bottom.  Appellant's  suit  was  to 
recover  the  value  of  the  logs  so  lost.  The  verdict  of  the  jury 
was  in  favor  of  appellee,  and  the  judgment  of  the  court  on  the 
verdict  was,  that  appellant  take  nothing  by   his   suit. 

As  a  part  of  his  instructions  to  the  jury  the  court  charged  them 
as  follows: 

"I  further  instruct  you  that  if  you  believe  from  the  evidence  that 
the  repairs  which  were  being  made  upon  defendant's  bridge  at  the 
time  and  place  in  question  were  necessary  to  said  bridge,  and  you 
further  believe  from  the  evidence  that  the  false  work  or  structure 
placed  in  said  river  for  the  purpose  of  making  said  repairs  was 
necessary  for  the  purpose  of  making  said  repairs,  that  is  to  say, 
you  believe  from  the  evidence  that  it  was  necessary  to  place  bents 
of  said  false  work  or  temporary  structure  used  in  making  such 
repairs  on  said  bridge,  as  close  together  as  they  were  in  fact 
placed  and  used  in  said  false  work  or  temporary  structure,  and 
that  therefore  it  became  necessary  to  temporarily  obstruct  said 
river,  as  was  done  by  the  defendant  in  question,  for  the  purpose 
of  repairing  said  bridge,  then  you  are  instructed  that  such  false 
work  or  temporary  structure  placed  in  said  river  by  defendant  for 
said  purposes  of  repair  temporarily  did  not  constitute  an  unlawful 
obstruction  of  said  river;  and  therefore,  if  you  further  believe  from 
the  evidence   that   at  the  time   in   question   when   said   logs   reached 


468  Texas  Civil  Apmals  Heports,  Vol.  48.      [January, 

the  said  point  where  said  bridge  was  being  repaired^  it  became 
necessary  for  the  protection  of  the  said  bridge  of  defendant,  or 
the  structure  used  in  repairing  the  same,  to  prevent  the  same  from 
being  demolished  or  destroyed  or  damaged  by  the  said  logs  jam- 
ming and  pressing  against  the  same  in  said  river^  for  defendant's 
said  servants  and  employes  to  go  up  on  said  rafts  of  logs  and  to 
separate  and  divide  the  same,  as  they  did  do,  with  a  view  to  put- 
ting the  same  past  and  through  said  bridge,  and  that  said  servants 
and  employes  did  no  more  to  said  rafts  of  logs  in  the  way  of  sep- 
arating and  dividing  the  same  by  means  of  cutting  the  toggles  and 
binders  on  said  rafts  than  was  so  necessary,  then  you  are  instructed 
that  the  plaintiff  can  not  recover  in  this  case,  even  though  you 
should  find  that  a  portion  of  said  logs  were  sunk  and  lost  in  conse- 
quence of  the  acts  of  said  servants  and  employes  of  defendant  in 
so  separating  and  dividing  the  said  rafts  of  logs,  and  if  you  so 
find  the  facts  to  be  your   verdict  must  be  for  tiie  defendant." 

Without  intending  to  indicate  whether  we  think  the  assumption 
a  correct  or  an  innocent  one,  in  disposing  of  tliis  appeal  we  think 
we  may,  as 'the  trial  court  did  in  other  portions  of  his  charge  to 
the  jury,  assume  that  the  railroad  company  with  lawful  authority 
in  a  lawful  manner  was  making  the  repairs  to  its  bridge;  and  that 
appellee's  assignor  was  making  a  lawful  use  in  a  lawful  manner  of 
the  river  for  the  purpose  of  floating  his  logs  to  the  Beaumont 
market.  We  have  then  for  determination  this  narrow  question: 
Can  a  person  lawfully  using  his  own  property,  to  prevent  injury 
thereto  or  the  destruction  thereof  by  anotlier  person's  property, 
also  being  lawfully  used,  lawfully  injure  or  destroy  such  other 
person's  property?  The  charge  complained  of  answers  this  question 
in  the  affirmative.  We  think  it  must  be  answered  in  tlie  negative, 
and  therefore  that  the  charge  quoted  is  erroneous.  To  hold  other- 
wise, it  seems  to  us,  would  be  not  only  a  radical  departure  from 
long  established  principles  controlling  in  the  determination  of  rights 
in  property,  but  also  would  be  to  ignore  the  guarantee  of  the  Bill 
of  Rights,  that  no  citizen  of  this  State  shall  be  deprived  of  his 
property  except  by  the  due  course  of  the  law  of  the  land.  (Cooley's 
Const.  Lim.,  7th  ed.,  244.)  The  right  to  take  or  damage  or  destroy 
private  property  for  any  purpose  without  making  compensation 
therefor,  is  denied  not  only  to  the  individual  citizen,  but  also  to 
the  State  itself.  (Const.,  sec.  17.)  So  far  as  we  are  advised, 
the  only  instances  in  which  it  has  ever  been  seriously  claimed  tliat 
the  right  existed,  were  those  arising  out  of  an  overriding  and  urgent 
necessity  demanding  the  destruction  of  private  property  to  prevent 
the  spread  of  a  conflagration.  With  reference  to  this  exceptional 
case,  in  his  work  on  Police  Power,  Freund  says:  "The  decisions 
make  it  clear  that  only  strictest  necessity  will  excuse  the  officer. 
They  do  not  hold  that  there  is  an  exercise  of  lawful  governmental 
authority:  necessity  simply  operates  to  relieve  from  liability  for 
an  act  otherwise  tortious.  In  justice  the  duty  of  compensation 
should  fall  upon  the  community;  but  such  a  duty  can  be  called 
into  existence  by  legislation  only.  ...  It  may  be  doubted 
whether  the  Legislature  has  power  to  positively  authorize  and   regu- 
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late  such  destruction  without  making  provision  for  compensation." 
(Sec.  534.)  In  this  State,  while  the  power  to  destroy  buildings 
to  stop  the  spread  of  fire  is  conferred  upon  certain  city  officers, 
provision  is  made  for  the  payment  by  tiie  city  of  the  damages  suf- 
fered by  the  owner  of  the  destroyed  property.  (Sayles*  Stat.,  art. 
535.)  So,  even  the  "overriding  and  urgent  necessity"  of  the  case, 
in  this  State  is  not  an  answer  to  the  owner's  claim  for  damages, 
where  his  property  is  destroyed  by  public  officers  under  warrant  of 
law  to  prevent  the  destruction  of  property  belonging  to  others. 
Such  of  the  authorities  relied  upon  by  appellee  to  support  the 
court's  charge  as  we  have  had  access  to,  we  think  can  not  be  re- 
garded, as  establishing  its  contention. 

In  Missouri  Pac.  Ry.  Co.  v.  Speed,  3  Texas  Civ.  App.,  464,  the 
plaintiff  sought  to  recover  damages  resulting  to  him  by  the  ob- 
struction by  the*  railroad  company  of  his  right  of  ingress  and  egress 
to  and  from  his  premises.  The  court  held  that  the  railroad  company 
was  making  a  lawful  use  of  the  street  on  which  plaintiff's  premises 
abutted,  and  was  entitled  to  a  reasonable  time  for  the  completion 
of  the  road-bed  it  was  constructing  along  and  across  the  public 
street.  Until  the  expiration  of  such  a  reasonable  time  for  the  com- 
pletion of  the  construction  work,  the  court  held,  the  owner  of  the 
abutting  property  had  no  cause  of  action,  citing  Sayles'  Stat.,  art. 
4426.  The  case  is  not  authority  for  the  proposition  that  had  the 
railroad  company  for  the  protection  of  its  construction  work,  de- 
stroyed the  plaintiff's  property  it  would  not  have  been  liable  for 
its  value. 

In  Northern  Transportation  Co.  v.  Chicago,  99  U.  S.,  635,  the 
action  was  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  in  consequence  of  the  action  of  the  city 
authorities  in  constructing  a  tunnel  along  the  line  of  La  Salle 
Street  and  under  the  Chicago  River  where  it  crossed  the  street. 
The  plaintiffs  were  the  lessees  of  a  lot  bounded  on  the  east  by  the 
street  and  on  the  south  by  the  river,  and  the  principal  injury  of 
which  they  complained  was  that,  by  the  operations  of  the  city  in 
constructing  the  tunnel,  they  were  deprived  of  access  to  their 
property,  both  on  the  side  of  the  river  and  on  that  of  the  street, 
during  the  prosecution  of  the  work.  It  was  not  claimed  that  the 
obstruction  was  a  permanent  one,  or  that  it  was  continued  during 
a  longer  time  than  was  necessary  to  complete  the  improvement. 
The  court  held  that  the  city  in  making  the  improvements  was  acting 
as  the  agent  of  the  State  in  the  discharge  of  a  duty  due  to  the 
public,  and  therefore  was  not  answerable  for  consequential  damages 
resulting  to  individuals,  so  long  as  they  acted  within  the  authority- 
conferred  by  the  Legislature  and  with  due  care  and  skill  in  the 
work  being  done.  The  reason  for  the  rule  is  stated  by  the  court 
as  follows:  "The  doctrine,  however  it  may  at  times  appear  to  be 
at  variance  with  natural  justice,  rests  upon  the  soundest  legal  reason. 
The  State  holds  its  highways  in  trust  for  the  public.  Improvements 
made  by  its  direction  or  by  its  authority  are  its  acts,  and  the  ultimate 
responsibility,  of  course,  should  rest  upon  it.  But  it  is  the  pre- 
rogative of  the  State  to  be  exempt  from  coercion  by  suits,  except 
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by  its  own  consent.  This  prerogative  would  amount  to  nothing  if 
it  does  not  protect  the  agents  for  improving  highways  which  the 
State  is  compelled  to  employ.  The  remedy,  therefore,  for  a  conse- 
quential injury  resulting  from  the  State's  action  through  its 
agents,  if  there  be  any,  must  be  that,  and  that  only,  which  the 
Legislature  shall  give.''  It  is  apparent  that  the  case  is  not  au- 
thority supporting  the  charge  of  the  court  in  this  case. 

Another  case  relied  upon  (Union  Pacific  By.  Co.  v.  Hall,  91  U.  S., 
343),  is  still  less  in  point.  The  case  of  Toledo,  St.  L.  &  K.  C. 
By.  Co.  V.  Loop,  decided  by  the  Supreme  Court  of  Indiana  (39  N. 
E.,  306),  cited  by  appellant,  is  more  nearly  in  point.  There  the 
railroad  company  for  the  protection  of  its  tracks  from  trees  stand- 
ing near  same  but  on  the  plaintiff's  land,  entered  upon  his  premises 
and  cut  down  the  trees.  It  was  held  to  be  liable  to  the  owner  for 
their  value.  The  decision  was  based  upon  the  finding  that  the 
growing  trees  did  not  constitute  such  imminent  danger  to  the  rail- 
road company's  property  as  excused  it  from  seeking  permission  of 
the  owner  to  remove  them.  The  court  seems  to  have  been  of  the  • 
opinion  that  had  the  danger  been  imminent  the  railroad  company 
might  have  entered  upon  the  plaintiff's  land  and  averted  it,  without 
responsibility  to  the  owner  for  the  value  of  the  property.  We 
can  not  concede  the  correctness  of  such  a  conclusion.  So  long  as 
one  person  is  making  a  lawful  use  of  his  property  no  other  person, 
we  think,  can  injure  or  destroy  such  property  without  thereby 
becoming  liable  to  the  owner  for  the  damages  he  thereby  suffers. 
The  right  to  injure  or  destroy  private  property  being  lawfully  used, 
to  save  from  injury  or  destruction  other  private  property,  we  think 
exists  under  no   imaginable   set   of  circumstances. 

The  conclusion  we  have  reached  disposes  of  appellant's  first  as- 
signment of  error,  and  in  effect  of  the  other  assignments,  except 
those  questioning  the  sufficiency  of  the  evidence  to  support  the  find- 
ing of  the  jury,  which  need  not  be  considered.  For  the  error  of 
the  court  in  instructing  the  jury  to  find  for  appellee  if  they  be- 
lieved it  destroyed  appellant's  property  because  it  was  necessary 
to  do  so  to  protect  its  own  property  from  injury  or  destruction, 
the  judgment  is  reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 


B.  W.  Brown  v.  Orange  County. 

Decided  Jaunary  11,  1908. 

1. — ^Evidence — ^Deed — Recitals. 

Where  a  power  of  attorney  is  introduced  in  evidence  simply  as  a  basis  for 
a  deed  executed  thereunder  by  the  attorney  in  fact,  the  recitals  in  the  power  of 
attorney  as  to  the  heirship  of  the  maker  of  the  power,  are  not  evidence  of 
that  fact,  and  this  though  the  power  of  attorney  is  an  ancient  instrument. 

2. — ^Ancient  Deed — Powers — Presumption  of  Fact — ^Rebuttal. 

A  deed  executed  by  an  attorney  in  fact  will  be  presumed,  after  the  lapse 
of  thirty  years,  to  have  bei»n  executed  by  virtue  of  some  power  of  attornev 
even  though  a  power  in  evidence  did  not  authorize  the  making  of  the  deed. 
But  this  is  a  presumption  of  fact  which  may  be  overcome  by  avidanM  to  tha 
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contrary.    Evidence  considered,  and  held  sufficient  to  overcome  the  presumption 
of  the  existence  of  any  other  power  than  that  in  evidence. 

3. — Sale  of  Land — ^Power  Construed. 

A  power  of  attorney  which  authorized  the  agents  "to  bargain,  sell  and 
convey,  in  fee  simple  by  quit-claim  deeds,  for  such  price,  upon  such  terms  or 
credit,  and  to  such  person  or  persons  as  they  jointly  and  severally  shall  think 
fit,"  did  not  authorize  a  conveyance  of  a  part  of  the  land  in  consideration  of 
a  sum  of  money  expended  by  the  grantee  in  defense  of  a  suit  for  the  land. 

4. — ^Appeal — Filing  Statement  of  Facts — Statute  Constnied — ^Practloe. 

The  Act  of  the  29th  Legislature  (Gen.  Laws,  1905,  chapter  112)  with  re- 
gard to  the  filing  of  the  official  stenographer's  notes  in  lieu  of  a  statement  of 
facts,  did  not  repeal  the  provisions  of  the  statute  then  existing  with  regard 
to  the  time  of  such  filing.  Hence  the  filing  of  such  notes  within  the  time 
allowed  but  without  the  approval  of  the  trial  judge  until  after  such  time  had 
expired,  was  not  a  compliance  with  the  law.  But  a  motion  to  strike  out  said 
notes  or  statement  of  facts,  filed  by  the  appellee  only  one  day  before  the  sub- 
mission, comes  too  late  and  w^ill  be  construed  as  a  waiver  of  the  objection. 

Appeal  from  the  District  Court  of  Orange  County.  Tried  below 
before  Hon.   W.  B.   Powell. 

Holland  £  Holland,  for  appellant. 
Hart  &  Sholars,  for  appellee. 

BEESE^  Associate  Justice. — This  is  a  suit  in  trespass  to  try 
title  by  E.  W.  Brown  against  Orange  County.  The  cause  was  tried 
without  a  jury  and  judgment  was  for  defendant,  from  which 
plaintiff  appeals. 

The  land  is  a  part  of  a  tract  of  1280  acres  granted  to  N.  C. 
Cordrey,  who  died  intestate  in  1844.  Appellees  claim  title  under 
a  quit-claim  deed  from  W.  H.  Cordrey,  sole  heir  of  N.  C.  Cordrey 
and  Drusilla  Cordrey,  his  wife,  executed  in  1904.  Appellant  de- 
raigns  title   from  two   sources: 

First.  An  instrument  executed  by  N.  C.  Cordrey,  February  24, 
1844,  whereby  he  appoints  Benjamin  P.  Gates  his  attorney  in  fact 
"to  transact  and  superintend  any  business  respecting  the  premises 
on  the  Sabine  River  containing  1280  acres  of  land  granted  to 
Nathan  Cordrey.^*  The  attorney  is  further  authorized,  in  the 
absence  of  Cordrey,  "to  do  and  transact  anything  respecting  the 
premises  above  mentioned  the  same  as  if  I,  myself,  were  personally 
present,  and  to  use  all  lawful  ways  and  means  in  my  name  the 
same  as  if  I,  myself,  were  personally  present;  and  in  case  I  should 
die  during  the  period  of  five  years,  then  my  said  attorney  to  take 
possession  of  all  my  property  and  effects  and  exercise  all  the  rights 
and  powers  over  it  until  my  legal  heirs  shall  come  from  the  United 
States  and  lawfully  claim  the  same,  then  my  said  attorney  to  have 
an  average  hundred  acres,  including  any  improvements  that  he 
may  make  during  five  years  or  during  his  possession.  To  have 
and  to  hold  the  same  as  the  bona  fide  property  of  him,  my  said  at- 
torney/* This  instrument  was  duly  recorded  in  Orange  County, 
June  B,  1844. 


472  Texas  Civil  Appeals  Reports,  Vol.  48.      [Jantiary, 

It  is  claimed  by  appellant  that  under  this  instrument  Benjamin 
P.  Gates  took  possession  of  a  certain  one  hundred  acres  of  the  land, 
which  includes  the  land  in  controversy,  and  made  his  home  upon 
it  until  his  death,  a  few  years  thereafter,  and  that  this  verbal 
partition  was  acquiesced  in  by  the  heirs  of  Cordrey.  To  connect 
himself  with  this  title  of  Benjamin  P.  Gates  appellant  relies  upon 
a  deed  from  Benjamin  Gates,  claiming  to  be  the  legal  heir  of 
Benjamin  P.  Gates,  by  A.  H.  Beading,  attorney  in  fact,  to  Smith 
&  Merriman,  dated  July  12,  1855.  Appellant  has  such  title  to 
the  premises  as  was  conveyed  to  Smith  &  Merriman  by  this  deed. 

Second.  Appellant  also  claims  title  imdcr  a  deed  executed  by 
R.  B.  Russell  and  D.  Call,  attorneys  in  fact  for  W.  H.  Cordrey, 
his  wife,  Annie  S.  Cordrey,  and  Drusilla  Cordrey  to  William  Smith, 
dated  March  22,  1872.  The  consideration  recited  in  this  deed  is 
"the  sum  of  one  thousand  dollars  expended  by  William  Smith  in 
defense  of  a  certain  suit  brought  in  the  District  Court  of  the 
United  States  by  A.  T.  Bramley  v.  Aaron  Ashworlh  et  al.,  for  the 
league  of  land  on  which  the  town  of  Orange  is  situated.^'  This  deed 
was  executed  under  a  power  of  attorney  from  Drusilla  W.  Cordrey 
and  W.  H.  Cordrey  and  Annie,  his  wife,  residents  of  the  State  of 
Ohio,  dated  November  19,  1870,  whereby  R.  B.  Russell  and  D.  Call 
were  authorized  and  empowered  "to  bargain,  sell  and  convey,  in 
fee  simple  by  quit-claim  deeds,  for  such  price,  upon  such  terms  or 
credit,  and  to  such  person  or  persons  as  they  jointly  and  severally 
shall  think  fit"  certain  lands,  including  the  lands  in  controversy. 

The  first  assignment  of  error  assails  the  judgment  on  the  ground 
that  the  testimony  established  the  superior  legal  and  equitable  title 
of  appellant. 

Appellant  was  plaintiff.  The  land  had  never  been  occupied,  and 
it  was  incumbent  upon  him  to  establish  his  own  title  in  order  to 
recover.  So  far  as  concerns  appellant's  claim  of  title  under  the  deed 
of  Benjamin  Gates  by  A.  H.  Reading,  under  power  of  attorney,  to 
Smith  &  Merriman,  it  is  essential  to  its  validity  as  a  conveyance  of 
the  title  that  it  should  have  been  established  that  Benjamin  Gates 
had  the  title,  if  any,  conveyed  to  Benjamin  P.  Gates  under  the  in- 
strument executed  by  N.  C.  Cordrey  in  1844,  heretofore  referred  to. 
•The  trial  court  finds  that  the  testimony  fails  to  show  any  right  or 
interest  in  the  property  in  Benjamin  Gates,  or  that  he  was  the  heir 
of  Benjamin  P.  Gates.  This  conclusion  of  fact  is  assailed  by  the 
fourth  assignment  of  error. 

No  attempt  was  made  to  show  that  Benjamin  Gates  was  the 
heir  of  Benjamin  P.  Gates  or  to  connect  him  in  any  way  with  the 
title  to  the  land.  The  power  of  attorney  to  A.  H.  Reading  was 
introduced  in  evidence  and  this  contains  a  recital  that  Benjamin 
P.  Gates  was  dead  and  that  Benjamin  Gates  was  his  heir.  There 
is  nothing  in  the  record  to  indicate  that  such  recitals  were  in- 
troduced as  evidence  of  the  truth  of  the  facts  recited.  The  instru- 
ment appears  to  have  been  introduced  simply  as  a  basis  for  the 
deed  of  the  attorney  in  fact  •  and  not  as  evidence  of  Benjamin 
Gates'  title.  Upon  this  evidence  alone  we  can  not  overrule  the 
finding  of  fact  of  the  trial  court  that  the  evidence  does  not  show 
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that  Benjamin  Gates  ever  had  any  riglit,  title  or  interest  in  the 
property. 

If  no  title  is  shown  in  Benjamin  Gates,  appellant's  title,  under 
that  source,  fails  without  regard  to  whetlier,  under  the  facts  in 
the  record,  Benjamin  P.  Gates  had  title  under  the  instrument 
executed  by  N.  C.  Cordrey,  and  it  is  not  necessary  to  discuss  the 
questions  presented  upon  that  issue. 

Appellant  also  claims  title  under  the  deed  executed  by .  Eussell 
and  Call  to  W.  H.  Smith  in  1872,  under  the  power  of  attorney 
of  the  Cordreys.  Upon  a  former  appeal  in  this  case  (13  Texas 
Ct.  Bep.,  138),  the  question  presented  was  as  to  the  validity  of 
the  deed  of  Bussell  and  Call  to  Smith.  The  power  of  attorney 
from  the  Cordreys  was  in  evidence,  but  no  other  evidence  was  of- 
fered showing  that  the  deed  was  executed  by  virtue  of  the  authority 
of  the  power  of  attorney  referred  to.  The  court  says:  "The  deed 
from  Bussell  and  Call  being  over  thirty  years  old,  and  coming  from 
the  proper  custody  and  free  from  suspicion,  the  power  to  execute 
it  therein  recited  will  be  presumed.  This  is  a  presumption  of  fact, 
not  a  conclusion  of  law,  and  can  be  rebutted  by  proof  that  such 
authority  did  not  exist.     Stooksbury  v.   Swan   (85  Texas,  663).'' 

No  evidence  had  been  introduced  on  the  former  trial  tending  to 
show  that  the  deed  had  for  its  sole  authority  the  power  of  attorney 
referred  to,  and  as  that  power  of  attorney  did  not  authorize  Bus- 
sell  and  Call  to  sell  and  convey  the  land  in  satisfaction  of  a  debt, 
the  deed  being  an  ancient  instrument  was  held  to  be  supported  by 
the  presumption  of  the  existence  of  the  power,  in  the  absence  of 
evidence  to  rebut  such  presumption.  Upon  the  present  trial  evi- 
dence was  introduced  conclusively  showing  that  there  was  no  other 
power  existing  in  Bussell  and  Call  to  execute  the  deed  to  Smith 
than  the  power  of  attorney  referred  to.  The  trial  court  finds,  as  a 
fact,  that  the  Cordreys  never  executed  any  other  power  of  attorney 
to  Bussell  and  Call  authorizing  them  to  sell  the  property  in  ques- 
tion, and  that  this  is  the  power  of  attorney  under  which  they  acted 
in  making  the  sale  and  conveyance  to  William  Smith.  This  find- 
ing is  not  only  supported  by  the  evidence,  but  is  conclusively 
shown  thereby.  That  this  power  of  attorney  did  not  authorize 
Bussell  and  Call  to  sell  and  convey  in  consideration  of  the  alleged 
indebtedness  to  Smith  was  held  by  this  court  upon  the  former 
appeal,  the  court  saying :  "Under '  no  construction  of  the  language 
used  in  the  power  of  attorney  would  the  donees  be  authorized  to 
convey  the  land  for  the  consideration  expressed  in  the  deed."  This 
view  is  well  supported  by  the  authorities  (Morton  v.  Morris,  27 
Texas  Civ.  App.,  262),  and  is  adhered  to  by  us  on  this  appeal. 
There  was  no  ratification  by  the  Cordreys,  or  either  of  them,  of 
this  unauthorized  sale.  We  fully  agree  with  the  findings  of  fact 
of  the  trial  court  upon  this  point.  Appellant  showed  no  title  and 
was  not  entitled  to  recover.  The  first  assignment  of  error  is  over- 
ruled. 

What  has  been  said  disposes  also  of  the  other  assignments  of 
error,  which  are  overruled.  We  think  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. 
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This  cause  was  set  for  submission  and  was  submitted  on  Decem- 
ber 12.  On  December  11  appellee  filed  a  motion  to  strike  out  the 
statement  of  facts  based  upon  the  following  grounds: 

The  term  of  the  court  at  which  the  case  was  tried  adjourned  on 
December  6,  1906.  By  proper  order  appellant  was  allowed  twenty 
days  after  adjournment  within  which  to  file  statement  of  facts  and  bill 
of  exceptions.  On  December  26  a  paper  containing  the  stenogra- 
pher's notes  was  presented  to  the  district  clerk  with  request  to  en- 
dorse it  filed,  which  the  clerk  did,  without  knowing  wliat  the  paper 
contained,  as  it  was  immediately  withdrawn.  At  that  time  the 
stenographer's  notes,  so  marked  filed,  had  not  been  presented  to 
the  attorneys  for  appellee  for  examination,  nor  to  the  trial  judge 
for  his  approval,  and  this  was  not,  in  fact,  done  until  March  12, 
1907,  when  the  judge  endorsed  on  it  his  approval.  The  filing  of 
the  paper  in  its  then  condition,  without  the  approval  of  the  trial 
judge,  on  December  26,  the  last  day  of  the  twenty  days  allowed, 
was  not  a  compliance  with  the  law  requiring  the  statement  of  facts 
to  be  filed,  under  the  order  of  the  court,  within  twenty  days  after 
the  adjournment  of  the  term.  The  Act  of  the  29th  Legislature 
(chapter  112,  Acts  1905),  with  regard  to  the  filing  of  the  oflBcial 
stenographer's  notes  in  lieu  of  a  statement  of  facts,  as  under  the 
former  law,  did  not  repeal  the  provisions  of  the  statute  with  regard 
to  the  time  of  such  filing. 

The  matter,  however,  is  not  jurisdictional  and  the  objection 
may  be  waived.  Appellee's  motion  filed  the  day  before  the  submis- 
sion came  too  late,  and  must  for  this  reason  be  overruled.  (Rule  8, 
Courts  of  Civil  Appeals,  94  Texas,  656.)  Lest  the  overruling  of 
the  motion  might  be  considered  as  giving  sanction  to  the  p>actice 
pursued  by  appellant  in  the  matter  of  filing  of  the  stenographers 
notes,  we  have  thought  it  proper  to  give  our  reasons  therefor. 

Affirmed. 

Writ  of  error  refused. 


Dallas    Consolidated    Electric    Street    Eailway    Company    v. 

M.  V.  Summers. 

Decided  January    11,    1008. 

Personal  Injuriei — ^Proof  of  Poverty — ^Error. 

In  a  suit  for  damages  for  personal  injuries,  the  admission  of  evidence, 
over  objection,  that  the  plaintiff  was  in  destitute  circumstances,  is  reversible 
error. 

Appeal  from  the  District  Court  of  Dallas  County.  Tried  below 
before   Hon.    Eichard   Morgan. 

Finley,  Knight  &  Harris  and  Walter  H.  WaJne,  for  appellant. — 
The  allegation  that  a  married  woman  is  in  destitute  circumstances 
is  immaterial  and  irrelevant,  and  hence  is  an  improper  allegation, 
it  being  a  direct  appeal  to  the  sympathy  of  the  jury.     The  allega- 
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tion  by  a  married  woman  that  her  husband  had  abandoned  her  and 
refused  to  join  in  the  suit  will  enable  her  to  prosecute  in  her  own 
name  a  suit  to  recover  community  assets;  hence  it  was  error  for  the 
trial  court  to  overrule  defendant's  special  exception  which  sought 
to  eliminate  the  allegation  that  plaintiff  was  in  destitute  circum- 
stances. Wright  V.  Hays,  10  Texas,  131;  Cheek  v.  Bellows,  17 
Texas,  613;  Fullerton  v.  Doyle,  18  Texas,  13;  Black  v.  Black,  62 
Texas,  296;  Cullers  &  Henry  v.  James,  66  Texas,  497;  Nickerson 
V.  Nickerson,  65  Texas,  281-286;  San  Antonio  &  A.  P.  Ey.  v. 
Gillum,  30  S.  W.,  698;  Houston  &  T.  C.  Ey.  v.  Lackey,  12  Texas 
Civ.  App.,  230;  Missouri,  K.  &  T.  Ey.  v.  Hennessey,  20  Texas  Civ. 
App.,  316;  Ann  Berta  Lodge  v.  Leverton,  42  Texas,  21;  Dallas  C. 
E.  St.  Ey.  V.  Black,  89  S.  W.,  1087;  Andrews  v.  Eunyon  (Cal.), 
4  Pac,  669;  Baldwin  v.  Second  St.  Cable  Ey.  (Cal.),  19  Pac, 
644;  Wolf  V.  Bauereis  (Md.),  19  Atl.,  1045;  Starrett  v.  Wynn 
(Pa.),  17  Sergeant  &  Eawles,  130;  Gregory  v.  Pierce  (Mass.),  4 
Metcalf,  479. 

H,  i.  Ohenchain,  Randolph  Paine  and  TF.  A.  Kemp,  for  appellee. 
— Mere  abandonment  by  the  husband  will  not  authorize  the  wife  to 
sue  alone  for  a  tort  committed  against  her  during  coverture  with- 
out allegation  and  proof  of  other  facts  which  authorize  her  to  sue 
and  recover  alone;  and  destitution  of  the  abandoned  wife  is  one 
of  the  conditions  which  bring  her  within  the  exception.  Ezell  v. 
Dodson,  60 'Texas,  331;  Mclntire  v.  Chappel,  2  Texas,  380;  Nick- 
erson V.  Nickerson,  65  Texas,  281,  also  the  numerous  cases  cited 
in   appellant's   brief. 

STEPHENS,  Associate  Justice. — This  was  an  action  for  dam- 
ages for  personal  injuries  sustained  by  appellee  in  alighting  from 
one  of  appellant's  street  cars  in  the  city  of  Dallas,  September  3, 
1904.  When  the  suit  was  brought  and  when  the  accident  occurred 
her  husband  had  abandoned  her,  and  before  the  trial  she  obtained 
a  divorce,  and  this  fact  was  alleged  in  an  amended  petition.  She 
recovered  a  verdict  and  judgment  in  the  sum  of  two  thousand  six 
hundred  dollars,  from  which  this  appeal  is  prosecuted. 

The  court  erred  in  permitting  appellee  to  allege  and  prove  that 
she  was  "in  destitute  circumstances.*^  Missouri,  K.  &  T.  Ry.  Co. 
V.  Hannig,  91  Texas,  347;  Ft.  Worth  Iron  Works  v.  Stokes,  33 
Texas  Civ.  App.,  218.  This  ruling  seems  to  have  been  made  on 
the  theory  that  it  was  necessary  for  appellee  to  make  such  allega- 
tion and  proof  in  order  to  maintain  the  action  without  the  joinder 
of  her  husband,  although  he  had  deserted  her,  and  numerous  cases 
have  been  cited  to  sustain  the  ruling,  but  we  do  not  understand 
any  of  them  to  so  hold,  and  on  principle  the  position  is  clearly 
untenable.  But  however  this  may  be,  there  was  clearly  no  necessity 
for  such  allegation  and  proof  after  appellee  had  been  freed  from 
her  husband  by  a  decree  of  divorce.  The  judgment  is  therefore 
reversed  and  the  cause  remanded  for  a  new  trial. 
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ON    MOTION    FOR    REHEARINQ. 

It  is  earnestly  insisted  in  support  of  this  motion  that  appellant 
was  not  entitled  to  a  reversal  of  the  judgment  on  account  of  the 
error  pointed  out  in  the  opinion  because  what  was  therein  held  to 
be  inadmissible  was  more  fully  established  by  testimony  drawn  out 
by  appellant  on  cross-examination  as  a  basis  for  its  claim  that 
the  injuries  for  which  appellee  sought  to  recover  damages  were 
due  to  the  overwork  and  anxiety  incident  to  her  struggles  for  a 
livelihood  rather  than  to  the  causes  alleged  as  ground  of  recovery. 
In  view  of  the  earnestness  and  seeming  force  with  which  the  con- 
tention is  made  we  have  examined  the  pages  of  the  transcript  re- 
ferred to  in  the  motion,  only  to  find  that  the  evidence  elicited  by 
appellant  was  to  the  effect  that  appellee  had  ruined  her  health  by 
overwork  and  anxiety  prior  to  the  time  of  the  accident,  whereas 
the  evidence  admitted  over  its  objection  and  on  account  of  which 
the.  judgment  was  reversed  placed  before  the  jury  the  further  fact 
of  her  destitute  and  helpless  condition  pecuniarily  when  the  suit 
was   brought. 

It  is  doubtless  true  that  proof  of  overwork  and  anxiety  would 
naturally  suggest  pecuniary  necessity  as  a  cause,  but  it  is  also  true 
that  such  a  course  of  conduct  is  often  due  to  other  causes.  Such 
proof,  therefore,  is  not  equivalent  to  proof  of  poverty  and  destitu- 
tion. See  opinion  in  Hannig  case,  91  Texas,  347.  The  motion  is 
therefore  overruled. 

Reversed  and  remanded. 


Sallie  Couts  v.  G.  a.  Holland  et  al..  Executors. 

Decided   January    11,    1908. 

1. — ^WUl— Power  of  Executors — Construction  of  Will. 

A  will  contained  the  following  provision:  "It  is  my  further  desire  and 
will  that  all  doubtful  questions  of  construction  in  the  interpretation  of  said 
will  be  conclusively  determined  according  to  their  best  judgment  by  said  trus- 
tees without  resort  to  the  courts."  Held,  under  the  power  thus  conferred,  the 
trustees  or  executors  named  in  the  will  had  the  power  to  determine  what 
property  was  embraced  in  and  referred  to  by  the  provisions  of  the  will,  and 
hence  to  determine  the  question  whether  or  not  it  was  the  intention  of  the 
testator  to  dispose  of  the  community  estate  of  himself  and  his  surviving  wife 
as  well  as  of  his  separate  estate. 

2. — Same — Exercise  of  Power — Conclusiveness. 

When  an  arbiter  honestly  and  in  good  faith  exercises  his  power  and  passes 
upon  a  doubtful  question,  either  of  law  or  fact,  his  decision  will  not  be  revised 
by  a  court,  notwithstanding  the  court,  whose  interposition  is  invoked,  may  think 
his  interpretation  is  erroneous.  Rule  applied  to  the  interpretation  of  a  will 
by  executors,  in  whom  the  power  to  interpret  the  same  was  vested  by  the  terms 
of  the  wilL 

3. — Same — ^Election  to  Take  Under. 

In  order  to  create  the  necessity  for  an  election  to  take  under  a  will  there 
must  appear  a  clear,  unmistakable  intention  on  the  part  of  the  testator  to 
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dispose  of  jproperty  not  his  own.     Evidence  considered,  and  held  to  manifest 
such  intention. 

Appeal  from  the  District  Court  of  Parker  County.  Tried  below 
before  Hon.  J.  W.  Patterson. 

A.  r.  Watts  and  D.  M.  Alexander,  for  appellant. — ^Where  the  lan- 
guage of  a  will  is  plain  and  without  ambiguity^  using  only  general 
terms  of  description  of  the  property  as  a  whole,  without  devising 
specific  tracts  or  property,  the  will  does  not  convey  tiie  whole  of 
tlie  community  estate,  but  only  testator's  half.  Eevised  Statutes, 
art.  5334;  Carroll  v.  Carroll,  20  Texas,  740;  Moss  v.  Helsley,  60 
Texas,  435;  Crosson  v.  Dwyer,  9  Texas  Civ.  App.,  482;  Haley  v. 
Gatewood,  74  Texas,  284-5;  Gibony  v.  Hutcheson,  20  Texas  Civ. 
App.,  681;  Sutton  v.  Harvey,  24  Texas  Civ.  App.,  26;  In  re  Gil- 
more  (Cal.),  22  Pac.,  655-6;  Walker  v.  Bobbitt  (Tenn.),  88  S.  W., 
327-8;  Fuller  v.  Yates,  8  Paige  Ch.,  325  (Bk.  4  N.  Y.  Ch.  Rep., 
446) ;  1  Pom.  Eq.  Jur.,  sees.  472-3-4. 

Where  a  will  does  not  purport  to  convey  the  community  estate  of 
the  survivor,  but  only  the  estate  of  the  testator,  the  executors  have 
neither  authority  nor  power  to  bring  within  the  terms  of  the  will 
the  survivor's  half  of  the  community  property,  because,  being  prop- 
erty outside  of  the  will,  it  is  a  matter  not  submitted  to  them  for 
determination  by  the  instrument  from  which  they  derive  their 
authority.  An  award  must  be  confined  to  the  subject  matter  sub- 
mitted. Fortune  v.  Killebrew,  86  Texas,  177;  Pray  v.  Belt,  1 
Pet.,  679-80;  American  Board  v.  Ferry,  15  Fed.  Hep.,  700;  Mc- 
Brayer  v.  McBrayer,  26  S.  W.,  185. 

The  District  Court  erred  in  its  conclusions  of  law  herein  in 
holding  that  defendants  having  construed  the  will  of  J.  B.  Couts 
as  showing  the  intention  of  said  Couts  to  dispose  of  plaintiff's 
community  property,  and  that  such  construction  by  the  executors 
was  conclusive  and  put  plaintiff  to  an  election,  because  such  con- 
struction and  interpretation  placed  upon  said  will  was  grossly  erro- 
neous, unreasonable  and  obviously  unjust,  and  was  wholly  un- 
warranted by  the  terms  of  said  will  or  the  circumstances  surround- 
ing its  execution,  and  the  court  should  have  construed  said  will, 
regardless  of  the  construction  placed  upon  it  by  the  executors.  Same 
authorities,   and   Brown   v.   Milbank,   5   Abb.    Prac,   28. 

In  order  to  create  the  necessity  for  an  election  there  must  ap- 
pear a  clear,  unmistakable  intention  on  the  part  of  the  testator  to 
dispose  of  property  not  his  own.  Fuller  v.  Yates,  8  Paige  Ch.,  325 
<Bk.  4  N.  Y.  Ch.  Rep.,  446)  ;  Sanford  v.  Jackson,  10  Paige  Ch., 
266  (Bk.  4  N.  Y.  Ch.  Rep.,  971);  Beach  on  Wills,  sec.  156;  Bal- 
linger.  Com.  Prop.,  sec.  240;  Konvalinka  v.  Schlegel,  104  N.  Y., 
125  (58  Am.  Sep.,  494);  6  Am.  &  Eng.  Enc.  Law,  346;  4  Kent 
Com.,  58. 

An  annuity  for  life  to  survivor  does  not  create  a  necessity  for  an 
election.  Crosson  v.  Dwyer,  9  Texas  Civ.  App.,  482;  Horstman 
V.  Flege,  65  N.  E.,  202  (N.  Y.) ;  Rivers  v.  Gooding,  21  S.  E., 
310  (S.  C.) ;  Fuller  v.  Yates,  cited  supra. 


478  Texas  Civil  Appeals  Beports,  Vol.  48.  •    IJanuary, 

The  creation  of  a  trust  does  not  call  for  an  election.  Moss  v. 
Helsley,  60  Texas,  435;  Crosson  v.  Dwyer,  9  Texas  Civ.  App.,  482; 
Bivers  v.  Gooding,  21  S.  E.,  310;  Sanford  v.  Jackson,  10  Paige 
Ch.,  266. 

C.  K.  Bell,  for  appellees. — The  District  Court  did  not  err  in  its 
conclusion  of  law  in  holding  that  plaintiff  was  not  entitled  to  re- 
cover because  by  the  plain  terms  of  the  will  of  J.  B.  Couts,  it 
was  the  manifest  intention  of  the  testator  to  give  to  appellant  the 
bequests  specified  in  the  will  out  of  the  community  property  of 
himself  and  of  appellant  as  well  as  of  his  separate  property.  Smith 
V.  Butler,  85  Texas,  130;  Chace  v.  Gregg,  88  Texas,  555;  Pryor  v. 
Pendleton,  92  Texas,  384;  Carleton  v.  Goebler,  94  Texas,  97; 
Moody  V.  Smoot,  78  Texas,  119;  In  re  Gorden,  64  N.  E.,  753; 
In  re  Stewart,  15  Pac,  445. 

The  District  Court  did  not  err  in  holding  that  inasmuch  as 
J.  B.  Couts,  by  his  will,  had  provided  that  all  doubtful  questions 
of  construction  in  the  interpretation  of  said  will  should  be  conclu- 
sively determined  according  to  their  best  judgment  by  the  execu- 
tors and  trustees  appointed  by  said  will,  without  resort  to  the 
courts,  and  that  inasmuch  as  the  said  executors  and  trustees  in 
the  exercise  of  their  best  judgment  had  interpreted  the  will  to  the 
effect  that  thereby  it  was  the  intention  of  the  testator  to  convey  to 
the  executors  named  therein  all  of  the  community  property  of  the 
testator  and  of  appellant,  that  such  interpretation  and  construction 
was  conclusive  upon  the  court.  Pray  v.  Belt,  1  Pet.,  679,  7  Law. 
ed.,  309;  Wait  v.  Huntington,  40  Conn.,  9;  Moore  v.  Harper,  27 
W.  Va.,  362;  American  B.  of  C.  v.  Ferry,  15  Fed.,  696. 

BOWLAND,  Special  Associate  Justice. — Mrs.  Sallie  Couts 
brought  this  suit  against  G.  A.  Holland  and  I.  W.  Stephens,  ex- 
ecutors of  the  will  of  her  deceased  husband,  J.  B.  Couts,  for  the 
purpose  of  recovering  certain  legacies  bequeathed  to  her  by  said 
will. 

The  defense  was  that  the  will  by  its  terms  attempted  to  dispose 
of  the  whole  of  the  community  estate  of  testator  and  his  said  wife, 
as  well  as  of  his  separate  estate;  that  his  widow  was,  therefore, 
put  to  her  election  whether  she  would  take  her  half  of  the  com- 
munity estate  and  renounce  the  legacies  given  her  by  the  will,  or 
accept  the  provisions  made  in  the  will  for  her  benefit  and  renounce 
her  community  rights;  that  she  had  elected  to  take  her  half  of 
the  community;  that  she  was  thereby  debarred  and  estopped  from 
claiming  anything  under  the  will;  and,  furthermore,  that  in  pur- 
suance of  the  authority  given  said  executors  and  trustees  by  the 
following  provision  in  the  will,  to  wit,  "It  is  my  further  desire  and 
will  that  all  doubtful  questions  of  construction  in  the  interpretation 
of  said  will  be  conclusively  determined  according  to  their  best  judg- 
ment by  said  trustees  without  resort  to  the  courts,"  the  said  execu- 
tors had  in  good  faith  and  in  the  exercise  of  their  best  judgment 
construed  said  will   as   manifesting  an  intention   to   dispose   of  the 
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whole  of  the  community  estate^  which  construction  was,  under 
the  circumstances^  binding  upon  the  courts^  rendering  unnecessary 
any  further  and  independent  inquiry  into  the  meaning  of  the  lan- 
guage employed  in  the  will. 

The  case  was  tried  before  the  court  without  a  jury  and  judgment 
rendered  in  favor  of  the  defendants.  The  trial  court  filed  findings 
of  fact  and  conclusions  of  law,  which  we  approve  and  adopt. 

The  will  of  J.  B.  Couta  was  as  follows: 

"State  of  Texas,      ) 
County  of  Parker.  J 

"In  view  of  the  uncertainty  of  life,  and  in  order  to  make  a  suit- 
able disposition  of  my  property  at  my  death,  I  hereby  make  and 
publish  this  my  last  will  and  testament.  I  desire  first  of  all  that, 
my  body  shall  be  decently  buried  and  that  a  suitable  monument 
be  erected  over  my  grave,  and  that  my  just  debts  be  promptly  paid. 

"I  desire  that  no  other  or  further  proceedings  be  had  in  the 
Probate  Court  after  my  will  shall  have  been  probated  and  re- 
corded and  after  my  executors  shall  have  returned  an  inventory 
and   appraisement  and  list  of  claims  of  my  estate. 

"I  desire  that  my  surviving  wife  be  well  provided  for  out  of  my 
estate  so  long  as  she  may  live,  and  also  that  her  aged  parents  may 
be  taken  care  of  after  her  death,  if  they  or  either  of  them  should 
survive  her.  I  desire  that  my  estate,  after  these  and  other  purposes 
named  below  shall  have  been  accomplished,  be  ultimately  and  equally 
divided  between  my  grandchildren,  subject  to  the  terms  and  condi- 
tions  named  below. 

"I  therefore  devise  and  bequeath  all  the  money  and  other  prop- 
erty, both  real  and  personal,  of  which  I  may  die  seized  and  pos- 
sessed, including  every  right  of  action  to  wliich  I  may  be  entitled, 
to  I.  W.  Stephens  and  G.  A.  Holland  as  my  executors  and  trustees 
and  their  successors  as  herein  provided  to  be  held  in  trust  for 
the  purposes  and  period  of  time  herein  named,  and  to  be  managed 
and  disposed  of  by  them  as  follows: 

"1.  The  said  trustees  shall  keep  together,  manage  and  control 
the  entire  estate  so  devised  and  bequeathed  for  a  period  of  twenty 
years  next  after  my  death,  but  shall  be  authorized  and  required  to 
make  sales,  either  public  or  private,  of  any  of  said  property  when 
required  or  deemed  necessary  by  them  to  carry  out  the  purposes  of 
this  will,  the  terms  of  such  sales  to  be  left  to  their  discretion,  and 
they  shall  have  the  power  and  it  shall  be  deemed  their  duty  to 
loan  on  security  deemed  sufficient  by  them  or  invest  all  monies 
coming  to  their  hands  from  time  to  time  belonging  to  said  estate, 
provided  the  same  may  not  be  needed  for  the  purposes  herein  specified. 

"2.  Said  trustees  shall  immediately,  or  at  least  within  a  reason- 
able time  after  the  probate  of  this  will  and  after  returning  an 
inventory  and  appraisement  of  said  estate,  provide  my  wife  with 
a  suitable  home  in  Weatherford,  Texas,  duly  furnished,  and  with 
a  horse  and  buggy  and  milch  cow,  all  to  her  reasonable  satisfac- 
tion^ and  to  pay  to  her  in  cash  $125  per  month  so  long  as  she 
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may  live,  and  in  case  she  should  die  before  her  parents,  or  either 
of  them,  said  trustees  shall  pay  to  the  parents,  or  parent  so  sur- 
viving, $50  in  cash,  so  long  as  they  may  live,  or  either  of  them 
may  live, 

"3.  Said  trustees  shall  pay  to  my  granddaughter,  Martha  Boberta 
Putman,  when  she  marries  or  becomes  21  years  of  age,  $3,000  in 
cash,  and  convey  to  her  all  those  tracts  of  land  owned  by  me 
situated  in  Parker  and  Hood  Counties,  just  west  of  the  land  deeded 
by  me  to  Susan  Grant,  and  containing  about   7,500  acres. 

"4.  Said  trustees  shall  see  that  my  daughter,  Martha  Putman, 
and  my  son,  J.  R.  Gouts,  are  properly  cared  for,  and  may  pay  or 
set  aside  whatever  they  may  deem  necessary,  sufficient  and  proper 
for  that   purpose. 

"5.  After  all  my  just  debts  have  been  paid,  and  all  my  rea- 
sonable expenses  incident  to  the  management  of  said  estate,  in- 
cluding reasonable  compensation  for  said  trustees  for  their  services 
from  year  to  year,  shall  have  been  deducted,  and  after  the  specific 
charges  made  against  the  estate  in  items  2,  3  and  4,  shall  have 
been  paid  and  provided  for,  the  remainder  of  my  estate  shall,  at 
the  expiration  of  twenty  years  from  my  death,  be  disposed  of  by 
my  said  trustees  as  follows:  One-fourth  part  thereof  shall  go  to 
the  trustees  of  Weatherford  College  as  an  endowment  for  that 
institution  of  learning,  and  the  rest  shall  be  equally  divided  be- 
tween my  grandchildren  then  living,  who  shall  take  per  caput  and 
not  per  stirpes;  but  if  any  *of  my  grandchildren  shall  then  be  dead, 
leaving  child  or  children  surviving,  such  child  or  children  shall 
take  per  stirpes  the  same  and  be  treated  in  the  division  as  a  living 
grandchild. 

"6.  Should  either  of  said  trustees  named  above  die  before  the 
expiration  of  said  twenty  years,  or  before  this  trust  is  fully  executed 
the  survivor  shall  have  the  power,  with  the  concurrence  of  the 
county  judge  of  Parker  County,  to  appoint  in  writing  who  shall 
succeed  to  the  same  rights,  and  shall  have  the  same  power  as  the 
original  trustee. 

"7.  My  said  trustees  or  executors  shall  not  be  required  to  give 
bond,  and  no  administration  of  my  estate  shall  be  in  the  Probate 
Court,  but  said  trustees  and  executors  shall  be  deemed  fully  author- 
ized and  qualified  to  execute  this  trust  independent  of  the  court, 
when  this  will  shall  have  been  probated  and  recorded  and  an  in- 
ventory and  appraisement  and  list  of  claims  of  my  said  estate  shall 
have  been  returned  as  provided  by  law  in  such  cases. 

**8.  Should  any  of  my  children  or  their  husbands  bring  suit  to 
set  aside  this  will,  it  is  my  desire  and  will  that  the  entire  remainder 
of  my  estate,  after  the  payment  and  satisfaction  of  all  debts  and 
expenses  and  charges  specified  in  items  2,  3  and  4  be  vested  in 
and  turned  pvor  to  the  trustees  of  said  college  as  an  endowment, 
and  in  case  any  grandchild  shall  bring  suit,  that  his  or  her  share 
shall  likewise  vest  in  said  college  trustee,  and  it  is  my  further 
desire  and  will  that  all  doubtful  questions  of  construction  in  the 
interpretation  of  said  will  be  conclusively  determined  according  to 
their  best  judgment  by  said   trustees   without   resort   to   the  courts. 
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Having  thus  disposed  of  the  accumulations  of  property  which  in 
course  of  a  lifetime  God  in  His  providence  has  permitted  me  to 
make,  I  sign  this  as  my  last  will  and  testament,  revoking  any  and 
all   other  wills  previously  made   by  me. 

"Witness  my  hand  this  29th  day  of  July,  1902. 

"(Signed)   J.  B.  Gouts,  Testator.'' 

In  1902,  when  said  will  was  made,  J.  B.  Couts  was  69  years  old, 
and  had  married  appellant,  his  second  wife,  in  1895.  He  died  in 
1904.  At  the  time  of  making  the  will,  and  also  at  the  time  of  his 
death,  he  owned  a  large  separate  estate  worth  about  $250,000.  At 
the  time  of  making  the  will  the  community  property  of  himself 
and  said  Sallie  Couts  amounted  to  between  $161,000  and  $200,000; 
but  his  debts,  which  were  all  community  debts,  amounted  then  to 
about  $130,000,  for  which  he  was  primarily  liable  and  about  $150,- 
000  for  which  he  was  secondarily  liable  as  indorser  for  the  Bailey 
County  Cattle  Company.  At  the  time  of  his  death  his  separate 
estate  and  the  community  estate  remained  substantially  as  they 
were  at  the  making  of  the  will,  except  that  his  liabilities  had  been 
reduced  to  about  $125,000. 

J.  H.  Couts  was  a  careful,  prudent  business  man  of  more  than 
ordinary  ability,  and  he  knew  the  value,  character  and  extent  of 
his  property,  both  separate  and  community,  and  was  accustomed 
to  use,  control  and  manage  both  his  separate  and  community  prop- 
erty as  his  own,  and  the  title  to  all  the  property  accumulated  by 
him  during  his  marriage  with  appellant  was  taken  in  his  name. 

All  legal  formalities  having  been  complied  with,  appellees,  Hol- 
land and  Stephens,  as  executors  and  trustees  under  the  will,  took 
charge  of  the  estate,  both  separate  and  community,  and  have  ever 
since  held  and  managed  the  same.  With  money  derived  mostly  from 
the  community  estate  they  have  paid  off  nearly  all  of  said  $125,000 
of  community  debts,  and  have  in  hand  community  funds  with  which 
to  pay  the  balance.  Mrs.  Couts  has  demanded  her  community 
rights,  and  has  received  from  said  executors  on  account  of  her 
community  rights  and  interest  the  sum  of  $34,382  in  cash  and 
notes.  The  house  and  lot  in  Weatherford  occupied  by  her  and  her 
husband  at  the  time  of  his  death,  and  which  was  his  separate 
property,  has  been  occupied  and  used  by  her  ever  since.  The  real 
estate  specifically  mentioned  in  paragraph  three  of  the  will  and 
directed  to  be  conveyed  to  Martha  Roberta  Putman  was  the  separate 
property   of   Couts. 

By  appellant's  first  assignment  of  error  and  the  propositions 
thereunder  the  contention  is  made  that,  though  the  executors  are 
made  the  arbiters  to  determine  conclusively  "all  doubtful  questions 
of  construction  in  the  interpretation  of  the  will,"  still  the  question 
of  the  scope  of  the  will — of  what  property  it  applied  to  and  what 
property  it  did  not  apply  to — ^is  a  matter  not  submitted  to  these 
arbiters  by  the  testator,  and  is,  therefore,  a  matter  upon  which 
their  decision  is  not  binding.  At  least  a  majority  of  us  are  unable 
to  agree  with  this  contention.  We  think  the  intent  of  the  testator 
Vol.  XLVni.  Civil— 31. 
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is  clear  that,  wherever  there  was  doubt  as  to  the  meaning  of  the  in- 
strument, that  doubt  was  to  be  settled  by  the  executors  and  by 
no  one  elsd.  The  power  to  determine  what  the  will  means,  in 
its  every  part  and  provision,  involves  as  well  the  power  to  decide 
what  property  it  operates  upon  as  it  does  the  power  to  decide  just 
what  disposition  is  intended  to  be  made  of  property  clearly  witliin 
its  operation.  A  doubtful  question  of  •  construction  may  as  easily 
arise  in  the  one  case  as  in  the  other. 

The  second  principal  contention  upon  which  appellant  relies  for 
a  reversal  is  embraced  in  her  second,  third,  fourth  and  fifth  as- 
signments of  error,  and  is,  in  substance,  that  the  decision  of  the 
executors  construing  the  will  as  attempting  to  dispose  of  the  whole 
community  estate  was  grossly  erroneous,  unreasonable,  obviously 
unjust  and  wholly  unwarranted  and  therefore  not  binding  on  the 
courts.  The  authorities  sustain  the  rule  stated  in  appellant's  propo- 
sition under  the  third  and  fourth  assignments  as  follows:  "In 
order  to  create  the  necessity  for  an  election  there  must  appear  a 
clear,  unmistakable  intention  on  the  part  of  the  testator  to  dispose 
of  property  not  his  own."  Carroll  v.  Carroll,  20  Texas,  740;  Moss 
V.  Helsley,  60  Texas,  435;  Haley  v.  Gatewood,  74  Texas,  284.  But 
the  executors  by  their  construction  of  the  will  have  said  that  there 
does  appear  from  this  will,  read  in  the  light  of  the  surrounding 
circumstances  as  shown  in  this  record,  a  clear,  unmistakable  inten- 
tion to  dispose  of  the  community  estate  as  an  entirety.  Can  we 
say  that  this  decision  of  the  tribunal  to  which  the  testator  himself 
saw  fit  to  commit  the  authoritative  interpretation  of  his  will  was 
obviously  and  wholly  without  foundation?  We  have  concluded  that 
we  can  not.  The  general  scheme  and  purpose  of  tliis  will;  the 
trust  created  by  its  terms;  the  direction  that  testator's  entire 
estate  be  kept  together,  managed  and  controlled  for  20  years  by 
the  trustees;  the  existence  of  a  large  community  indebtedness  calling 
for  an  efficient  handling  of  the  community  assets  in  order  to  meet 
it;  the  nature  of  the  provisions  made  for  the  widow  and  her 
parents;  and  the  manner  in  which  Couts  was  accustomed  to  deal 
with  his  property  during  a  long  and  active  business  career — ^all 
these  things  are  sufficiently  persuasive  to,  at  least,  save  the  trus- 
tees' construction  from  the  charge  of  being  obviously  erroneous. 
Carleton  v.  Goebler,  94  Texas,  97;  In  re  Gorden,  64  N.  E.,  753; 
In  re  Stewart,  15  Pac,  445.  In  the  case  last  cited  the  Supreme 
Court  of  California  held  that  the  widow  was  put  to  her  election 
under  circumstances  very  little  stronger  than  those  existing  in 
this  case.  The  following  excerpt  from  the  opinion  is  instructive 
and  is  somewhat  in  point  here: 

"When  read  together,  the  provisions  of  the  will  are  the  best  ex- 
pression— short  of  a  direct  statement  to  that  effect — that  he  was 
dealing  with  the  whole  of  the  community  property  under  the  phrase 
'all  my  estate.'  Every  clause  in  tlie  will  bears  a  clear  and  indis- 
putable badge  of  that  intention.  He  dealt  with  the  property  just 
as  he  had  boon  acrustomod  to  deal  with  it  through  a  long,  active, 
and  successful  business  life;  just  as  he  had  in  accumulating  and 
disposing    of    the    property   during    his    lifetime,    without    consulting 
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his  wife,  or  asking  her  to  join  with  him  in  any  conveyance.  He 
uses  the  phrase  *my  estate'  in  the  sense  that  he  had  been  accus- 
tomed to  use  it  all  his  life.  It  was  his  estate.  He  could  dispose 
of  it  absolutely  without  the  consent  of  his  wife  during  his  life, 
and  he  thought  undoubtedly  that  he  could  do  so,  and  that  he  was 
doing  so,  by  his  will. 

"It  is  to  be  regretted  that  the  presumption  which  prevails  in 
New  York  and  other  States,  where  the  right  of  dower  exists,  was 
ever  applied  to  the  construction  of  wills  in  this  State.  In  those 
States,  in  order  to  cut  off  the  right  of  dower,  the  wife  must  join 
in  the  conveyance.  With  us  there  is  no  estate  in  dower  (section 
173,  Civil  Code) ;  and  the  husband  is  taught,  through  a  long  and 
active  business  life,  to  regard  the  community  property  as  his  own, 
to  speak  of  it  as  his  own,  and  to  dispose  of  it  as  his  own.  It  is 
true  that  the  presumption  referred  to  as  applicable  in  other  States 
has  been  adopted  here,  and  it  is  perhaps  well  that  we  should  adhere 
to  it;  but,  where  the  intention  of  the  testator  is  so  clearly  expressed 
as  it  is  in  the  will  before  us,  that  presumption  must  give  way. 
So  long  as  our  laws  recognize  the  right  of  the  husband  to  dis- 
pose of  his  property  by  will,  the  courts  should  strive  to  carry  out 
the  real  intention  of  the  testator,  and  for  that  purpose  give  greater 
weight  to  the  natural  and  ordinary  meaning  of  the  language  used 
in  the  will  than  to  mere  presumptions  of  law,  which  are  intended 
as  aids  for  the  construction  of  wills  in  doubtful  cases  only." 

From  all  tlie  foregoing,  it  seems  clear,  to  at  least  the  majority, 
that  the  trustees'  decision  was  not  beyond  their  jurisdiction  and 
was  not  unreasonable.  It  is  unnecessary  for  us  to  decide  whether, 
as  an  original  proposition,  we  would  have  construed  the  will  as 
they  have.  The  validity  of  the  provision  in  the  will  committing 
its  construction  to  the  executors  is  not  questioned  by  appellant,  and 
is  upheld  by  several  cases.  Pray  v.  Belt,  1  Pet.,  679,  7  Law.  Ed., 
309;  American  Board  v.  Ferry,  15  Fed.  Kep.,  696;  Wait  v.  Hunt- 
ington, 40  Conn.,  9;  Moore  v.  Harper,  27  W.  Va.,  362;  Boger's 
Appeal,  10  Pa.  St.,  441.  In  American  Board  v.  Ferry,  15  Fed., 
696,  a  similar  provision  in  a  will  was  involved,  and  the  court 
said  at  page  700:  "The  rule,  as  we  conceive  it,  is  when  an  arbiter 
honestly  and  in  good  faith  exercises  his  power  and  passes  upon  a 
doubtful  question,  either  of  law  or  of  fact,  his  decision  will  not  be 
revised  by  a  court,  notwithstanding  the  court,  whose  interposition 
is  invoked,  may  think  his  decision  erroneous."  In  this  case  the 
good  faith  and  honesty  of  the  decision  made  by  Mr.  Holland  and 
Judge   Stephens  are  not  questioned. 

This  disposes  of  all  the  assignments  of  error,  except  the  sixth 
and  seventh,  and  they  are  not  sustained  by  the  record  and  are 
overruled. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Affirmed. 

Justice   Stephens   disqualified   and  not  sitting. 

Writ  of  error  refused. 
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St.   Louis,   Iron   Mountain   &    Southern   Railway   Company  v. 
Cassidy    Southwestern    Commission    Company    et    al. 

Decided  January  11,  1908. 

1. — ^Appeal — ^Assignment  of  Error— Practice. 

An  appellate  court  will  not  consider  an  aasignment  of  error  bo  defectively 
presented  in  appellant's  brief  that  it  cannot  be  passed  on  without  an  examina- 
tion by  the  court  of  the  stenographer's  statement  of  the  evidence. 


2. — Same— Admission  of  Evidence — ^Harmless  Error. 

The  admission  of  incompetent  evidence  becomes  harmless  error  when  com- 
petent evidence  to  the  same  effect  is  afterwards  introduced,  and  especially 
when  the  issue  to  which  the  evidence  relates  is  not  submitted  by  the  court  to 
the  jury. 


3.— Carrier— Loss  of  Cattle— Borden  of  Proof— Pleading. 

Where,  in  a  suit  for  the  value  of  cattle  lost  during  transportation  over 
the  lines  of  several  defendant  carriers,  one  of  the  defendants  affirmatively 
pleads  that  the  loss  was  occasioned  by  the  plaintiff  or  by  the  wrongful  act  of 
one  of  the  preceding  carriers  in  the  route  of  transportation,  it  is  not  error 
for  the  court  to  refuse  a  charge  placing  the  burden  of  proof  as  to  the  loss  upon 
the  plaintiff  or  the  preceding  carriers. 

4. — Conversion — ^Doctrine  of  Avoidable  Consequences. 

In  a  suit  for  the  value  of  cattle  alleged  to  have  been  converted  by  a 
carrier  during  transportation,  evidence  considered,  and  held  that  the  doctrine 
of  avoidable  consequences  had  no  application  and  the  court  properly  refused 
to  charge  the  same. 

0. — Trial — ^Discretion  of  Court. 

It  is  within  the  discretion  of  the  trial  court  to  permit  the  introduction 
of  evidence  after  the  argument  of  a  case  has  begun. 

6. — Carriers — Vcnnc. 

The  Act  of  March  13,  1905  (General  Laws,  page  29)  concerning  the  venue 
of  suits  against  common  carriers  in  this  State,  held  constitutional. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.   Mike  E.   Smith. 

Leake  &  Henry,  for  appellant. — A  letter  which  is  a  report  from 
a  subordinate  to  a  superior  agent,  and  which  contains  statements 
of  fact  which  are  not  and  could  not  be  within  the  knowledge  of 
the  agent  writing  the  letter,  but  which  were  obtained  on  infonna- 
tion  from  outside  sources,  and  the  letter  being  written  to  the 
superior  merely  to  place  him  in  possession  of  the  facts  of  which 
the  subordinate  had  been  informed,  should  not  be  allowed  in  evi- 
dence against  the  principal.  Mathis  v.  Pridham,  1  Texas  Civ.  App.,  58 ; 
Heintz  v.   O'Donnell,   17  Texas   Civ.   App.,   21. 

The  burden  of  proof  to  establish  the  alteration  of  a  paper  subse- 
quent to  its  execution  is  upon  the  party  claiming  that  the  paper 
was  so  altered  by  the  addition  of  any  extraneous  matter  after  it 
was  executed,  and  the  court,  upon  request,  should  so  instruct  the 
jury.  Howell  v.  Hanrick,  88  Texas,  394;  Wells  v.  Moore,  15  Texas, 
521;  Trvin  v.  Garner,  60  Texas,  48;  Muckleroy  v.  Bethany,  27  Texas, 
551. 
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The  measure  of  damages  in  case  of  failure  to  deliver  a  shipment 
of  live  stock  at  destination  over  connecting  lines  of  railroads  is 
the  market  value  of  the  live  stock  at  ultimate  destination  at  the 
time  and  in  the  condition  it  should  have  arrived  there,  less  the 
cost  of  transportation,  and  where  there  was  no  evidence  in  the  case 
establishing  such  market  value  except  the  pretended  testimony  of 
a  witness  who  shows  by  his  own  testimony  that  he  had  no  knowl- 
edge of  the  market  value  of  cattle  at  such  point  of  destination, 
a  verdict  awarding  damages  should  not  be  permitted  to  stand. 
Pecos  &  N.  T.  By.  Co.  v.  Hughes,  98  S.  W.,  410;  Eastern  Texas 
By.  Co.  v.  Scurlock,  97  Texas,  305;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
Jackson  &  Edwards,  99  Texas,  343. 

The  court  erred  in  overruling  and  refusing  to  sustain  the  plea 
of  privilege  of  appellant  herein,  asserting  its  right  to  be  sued  in 
Dallas  County,  Texas,  and  not  in  Tarrant  County,  Texas.  Cooper 
Manufacturing  Co.  v.  Ferguson,  113  U.  S.,  727;  Bobbins  v.  Shelby 
County  Taxing  District,  120  U.  S.,  489;  Crutcher  v.  Kentucky, 
141  U.  S.,  47. 

Capps,  Cantey,  Hanger  &  Short,  for  appellee. — Where  there  is  a 
conversion  of  property,  without  any  fault  whatever  on  the  part  of 
the  owner  of  the  property,  the  one  who  so  converts  said  property 
must  take  the  consequences  of  his  own  act,  and  no  duty  rests  upon 
the  owner  of  the  property  to  exercise  any  effort  or  diligence  to 
relieve  the  other  of  the  consequences  of  his  wrongful  act,  particularly 
where  there  was  no  evidence  that  the  cattle  were  tendered  to  plain- 
tiff in  as  good  condition  as  when  appellant  received  them.  Moore 
v.  King,  4  Texas  Civ.  App.,  397;  Gulf,  C.  &  S.  F.  By.  Co.  v. 
A.  B.  Frank  Co.,  48  S.  W.,  210;  Moore  on  Carriers,  page   185.  . 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judg- 
ment against  appellant  and  in  favor  of  the  appellee,  Cassidy  South- 
western Commission  Company,  for  the  value  of  two  cars  of  cattle 
delivered  by  the  commission  company  to  the  Missouri,  Kansas  & 
Texas  Bailway  Company  of  Texas  at  Fort  Worth,  June  4,  1904, 
consigned  to  Thomas  H.  Davidson  at  New  London,  Ohio.  Besides 
appellant  and  the  company  just  named,  the  Missouri,  Kansas  & 
Texas  Bailway  Company,  the  St.  Louis  Southwestern  Bailway 
Company  of  Texas  and  the  Missouri  Pacific  Bailway  Company 
were  sued.  The  theory  of  recovery  presented  in  the  petition  and 
submitted  in  the  charge  was  that  of  conversion  of  the  cattle  at 
East  St.  Louis,  Illinois.  This  issue  was  thus  submitted  in  the 
charge:  "You  will  ascertain  and  determine  from  the  evidence 
which  of  the  defendants  stamped  or  caused  to  be  stamped  upon  the 
waybills  introduced  in  evidence  and  covering  the  cattle  in  question 
the  words  'southern  cattle,'  and  return  a  verdict  in  favor  of  plain- 
tiff against  the  particular  defendant  which  stamped  or  caused  said 
words  to  be  stamped,  for  the  market  value  of  the  cattle  at  New 
London,  Ohio,  at  the  time  they  should  have  arrived  there  in  due 
course   of   transportation,    with   interest   at    six    percent   per    annum 
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from  time  thcv  should  have  arrived  there,  and  will  return  a  ver- 
diet  in  favor  of  all  of  the  other  defendants.'' 

In  response  to  this  issue^  which  was  distinctly  tendered  by  the 
answer  of  appellant  in  which  it  was  alleged  that  the  words  ^'southern 
cattle"  had  been  stamped  on  the  waybill  before  the  cattle  reached 
its  line,  the  jury  returned  a  verdict  against  it  and  in  favor  of  the 
other    carriers.      The    evidence    undoubtedly    warranted    the    verdict. 

Error  is  first  assigned  to  the  charge  because  it  did  not  exclude 
the  cost  of  transportation  from  the  measure  of  damages,  but  if 
such  an  issue  was  raised  by  the  evidence  or  even  by  the  pleadings, 
it  is  not  suggested  eitlier  in  the  assignment,  the  proposition,  the 
statement  or  the  argument  submitted  under  the  assignment.  We 
do  not,  therefore,  feel  called  upon  to  examine  the  stenographer's 
Ktatement  of  nearly  two  hundred  pages  to  ascertain  whether  or 
not  appellant  was  entitled  to  liave  the  cost  of  transportation 
deducted  from  the  value  of  the  cattle  at  New   London,   Ohio. 

Error  is  next  assigned  to  tiie  admission  in  evidence  of  a  letter 
from  C.  L.  Flynt,  appellant's  freight  claim  agent,  to  J.  S.  Tustin, 
anotiier  of  its  freight  claim  agents  at  St.  Louis,  Missouri.  This 
letter  was  in  the  nature  of  a  report  in  the  course  of  appellant's 
business  on  the  shipment  in  question  and  was  objected  to  insofar 
as  it  contained  hearsay  statements  in  relation  to  the  handling  of 
tlie  two  cars  of  cattle.  However,  as  shown  in  the  brief  of  appellee 
commission  company,  all  that  was  important  in  tliis  statement  was 
testified  to  on  the  trial  by  the  writer  of  the  letter.  Besides,  the 
case  was  made  to  depend  upon  whether  appellant  had  caused 
"soutliern  cattle"  to  be  stamped  on  the  bill  of  lading,  on  account 
of  which  the  government  inspector  refused  to  permit  them  to  go 
forward  out  of  East  St.  Louis,  which  led  to  their  appropriation  by 
appellant.  The  statement  objected  to  in  the  letter  tended  to  show 
an  additional  ground  of  liability  in  that  appellant  had  fed  the 
cattle  at  the  Fort  Smith  crossing  in  southern  pens,  the  origin  and 
destination  of  the  shipment  being  both  above  the  quarantine  line; 
but  as  seen  from  the  charge  quoted  above,  this  ground  of  liability 
was  not  submitted;  so  that  if  there  was  error  in  the  ruling  com- 
plained of,  it  would  not  warrant  a  reversal  of  the  judgment. 

It  is  next  assigned  that  the  court  erred  in  refusing  special 
charges  which  would  have  placed  the  burden  of  proof  on  plaintiff 
below  or  on  carriers  preceding  appellant  in  the  route  of  transpor- 
tation to  show  that  the  stamp  "southern  cattle"  had  been  placed 
on  the  waybill  after  tlie  cattle  came  into  appellant's  possession. 
But  we  are  of  opinion  that  the  court  did  not  err  in  refusing  these 
charges.  The  allegation  was  affirmatively  made  by  appellant  that 
this  stamp  on  the  bill  of  lading  had  been  made  by  another  in 
excuse  for  its  having  appropriated  the  cattle  instead  of  forwarding 
them  to  their  destination. 

The  doctrine  of  avoidable  consequences  invoked  in  the  fifth  as- 
signment of  error  was  not  available  and  the  court  properly  refused 
the  charge  quoted  in  that  assignment,  which  was  as  follows:  **The 
jury  is  instructed  that  if  they  find  and  believe  from  the  evidence 
that    the    Cassidy    Southwestern    Commission    Company    could    have 
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taken  charge  of  its  cattle  at  East  St.  Louis,  when  they  were  stopped 
there  by  the  government  inspector,  and  the  cattle  were  refused  by 
the  Cassidy  Southwestern  Commission  Company,  and  by  the  exer- 
cise of  reasonable  diligence  have  saved  itself  from  any  considerable 
or  material  loss  in  the  handling  and  sale  of  the  cattle,  then  you 
are  instructed  that  the  plaintiff  could  not  hold  the  defendants 
or  either  of  them  responsible  for  the  full  value  of  the  cattle,  but 
only  recover  such  amount  of  damages  as  could  not  or  would  not 
have  been  avoided  by  plaintiff  by  pursuing  the  course  stated  above." 

There  was  no  error,  as  complained  in  the  sixth  assignment,  in 
the  assumption  on  the  part  of  the  court  in  tlie  charge  that  the 
stamp  "southern  cattle"  had  been  placed  on  the  waybill  by  some  one 
of  tlie  defendants.  It  had  evidently  not  been  placed  there  by  the 
shipper  and  it  therefore  devolved  on  the  carriers  to  account  for  it. 

It  was  within  the  discretion  of  the  court  to  permit  proof  after 
the  argument  of  the  case  had  begun  as  to  market  value  at  the 
place  of  destination,  and  consequently  the  seventh  assignment  is 
overruled. 

The  eighth,  ninth  and  tenth  assignments,  questioning  the  suflB- 
ciency  of  the  evidence  as  to  the  market  value  at  New  London, 
Oliio,  are  all  overruled  since  the  witness  Crowley  stated  what  the 
market  value  was  at  that  place  at  the  time  the  cattle  should  have 
been  delivered,  but  whether  he  sufficiently  qualified  himself  to  give 
testimony  on  this  point  is  a  question  not  raised  by  these  or  any 
other   assignments. 

This  brings  us  to  the  last  assignment  asking  us  to  review  the 
action  of  the  District  Court  in  overruling  appellant's  plea  of  privi- 
lege to  be  sued  in  Dallas  County,  but  this  is  no  longer  an  open 
question  in  Texas.  Texas  Ccn.  Ky.  Co.  v.  Marr,  100  Texas,  530; 
St.  Louis,  Iron  Mt.  &  So.  Ey.  Co.  v.  Moon,  19  Texas  Civ.  Rep., 
10.  The  constitutionality  of  the  law  under  which  these  decisions 
are  made  is  raised  by  this  assignment,  but  we  are  not  inclined 
to  even  discuss  that  question,  much  less  to  sustain  the  contention. 
The    judgment    is    therefore    affirmed. 

Affirmed. 

Writ  of  error  refused. 


Fort   Woeth   &   Eosen   Heights    Street   Eailway    Company    v. 

L.  L.  Hawes. 

Decided  January  11,  1908. 

1. — Street  Bailroad — Haintenance  of  Track — Ordinance  Construed. 

In  a  suit  for  damages  for  personal  injuries  resulting  from  the  track  of 
a  -street  railroad  being  above  the  surface  of  the  street,  a  charge  that  it  was  the 
duty  of  the  street  car  company  to  keep  and  maintain  the  top  of  each  rail  of 
each  track  on  a  level  at  all  points  with  the  surface  of  the  street,  being  in  the 
exact  language  of  an  ordinance  concerning  the  duty  of  the  street  car  company 
in  maintaining  its  tracks,  was  correct.  It  would  be  a  safer  rule  for  the  pro- 
tection of  the  public  that  regard  should  be  had  to  the  surface  of  the  street  as 
it  actually  exists  rather  than  to  the  grade  line,  if  there  should  be  any  difference 
between  the  two. 
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2. — Same— Pleading — Charge. 

Where,  in  a  suit  for  damages  against  a  street  railroad,  plaintiff  alleged 
two  grounds  for  recovery,  viz.,  the  negligence  of  the  defendant  in  permitting 
the  rails  of  its  track  to  be  above  the  surface  of  the  street,  and  running  its  cars 
at  a  rate  of  speed  in  excess  of  that  prescribed  by  a  city  ordinance,  it  was  proper 
for  the  court  under  the  pleading  and  the  evidence  to  submit  both  grounds  in 
its  charge. 


8. — Charge— Assumption  of  Fact. 

It  is  not  error  for  the  court  in  its  charge  to  assume  a  fact  as  established 
when  the  evidence  on  the  point  is  undisputed.     Rule  applied. 

4. — Charge — Submission  of  Issue  Without  ETidenoe. 

Where,  in  a  suit  for  personal  injuries,  the  defendant  contended  that  the 
evidence  did  not  raise  the  issue  of  discovered  peril,  it  was  not  error  for  the 
court  to  refuse  special  charges  requested  by  defendant  submitting  such  issue. 

5. — ^Evidenoe— City  Ordinances. 

A  book  purporting  to  be  the  ordinances  of  the  city  in  which  the  action 
arose,  and  publislied  presumably  in  obedience  to  the  provisions  of  its  charter 
requiring  the  ordinances  to  be  published,  is  competent  evidence  of  the  ordinances. 

6. — ^Damages — ^Loss  of  Wife's  Services — ^Value. 

Where  a  husband  sues  for  damages  for  the  loss  of  his  wife's  services,  it 
is  not  necessary  either  to  allege  or  prove  the  value  of  such  services  to  make 
them  elements  of  damage. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before   Hon   Mike   E.    Smith. 

Flournoy,  Smith  &  Storer,  for  appellant. — A  charge  which  con- 
fines the  consideration  of  the  jury  to,  or  lays  undue  stress  on, 
one  kind  of  evidence  on  a  material  issue  of  fact,  where  there  is 
evidence  of  a  different  kind  relative  to  the  same  point,  is  error. 
International  &  G.  N.  Ry.  Co.  v.  Graves,  59  Texas,  330;  St.  Louis 
&  S.  F.  Ry.  Co.  V.  Traweek,  84  Texas,  73;  Machon  v.  Randle,  66 
Texas,  282;  Missouri,  K.  &  T.  Ry.  Co.  v.  Simmons,  12  Texas  Civ. 
App.,  500;  Citizens  Ry.  Co.  v.  Ford,  25  Texas  Civ.  App.,  328. 

Defendant  was  entitled  to  have  the  law  applied  to  the  facts 
of  its  defense  on  its  request  for  a  proper  charge  on  contributory 
negligence.  St.  Louis  &  S.  W.  Ry.  Co.  v.  Casseday,  92  Texas,  525; 
Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89  Texas,  635;  Texas 
&  P.  Ry.  Co.  V.  Reed,  88  Texas,  439;  Planters  Oil  Co.  v.  Mansell, 
43    S.    W.,    913. 

The  court  erred  in  refusing  special  instruction  No.  4,  requested 
by  defendant,  directing  the  attention  of  the  jury  to  the  considera- 
tion of  the  issue  made  by  the  evidence  of  Mrs.  Hawes'  negligence 
in  herself  driving  upon  the  track  of  the  defendant  in  front  of  de- 
fendant's car  in  a  manner  to  constitute  contributory  negligence. 
Missouri,  K.  &  T.  Ry.  Co.  v.  McGlamory,  89  Texas,  635;  Inter- 
national &  G.  X.  Ry.  Co.  V.  Neff,  87  Texas,  307. 

It  is  reversible  error  for  the  court  to  assume  in  his  charge  as 
proven,  a  material  fact  in  dispute  according  to  the  evidence.  East 
Texas  Fire  Ins.  Co.  v.  Brown,  82  Texas,  634;  Johnson  v.  6.,  C. 
&  S.   F.   Ry.   Co.,  2  Texas  Civ.  App.,   139. 

It  is  error  for  the  court  to  submit  in  his  charge  for  a  finding  of 
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the  jury^  a  material  fact  clearly  established  by  undisputed  evidence. 
Denham  v.  Trinity  Co.  Lumber  Co.,  73  Texas,  78;  Houston  &  T. 
C.  By.  Co.  V.  Gilmore,  62  Texas,  391;  Wintz  v.  Morrison,  17  Texas, 
388;  International  &  G.  N.  By.  Co.  v.  Lewis,  63  S.  W.,  1091; 
Faysson  v.   Kendall  Co.,  55   S.   W.,   583. 

Where  specific  acts  of  .negligence  and  the  results  thereof  are 
relied  on  and  presented  in  plaintifPs  petition  as  the  cause  of 
action,  or  an  essential  element  of  same,  it  is  error  to  permit  the 
plaintiff  to  recover  on  grounds  not  embracing  such  specific  allega- 
tions. San  Antonio  &  A.  P.  By.  Co.  v.  De  Ham,  93  Texas,  74; 
Texas  &  P.  By.  Co.  v.  French,  86  Texas,  96;  Ware  v.  Shafer  & 
Braden,  88  Texas,  44. 

It  was  error  for  the  court  to  admit  in  evidence  and  charge  upon 
alleged  ordinances,  penal  in  character,  of  the  city  of  Fort  Worth, 
which  were  not  shown  to  have  been  published  as  by  law  and  the 
charter  of  Fort  Worth  provided.  Hall  v.  I.  &  G.  N.  B.  B.  Co., 
98  Texas,  100;  International  &  6.  N.  B.  B.  Co.  v.  Hall,  35  Texas 
Civ.  App.,  545. 

The  court  erred  in  paragraph  three  of  his  charge  to  the  jury, 
in  instructing  them  to  the  effect  that  it  is  the  duty  of  a  street  car 
company  operating  street  cars  in  the  city  of  Fort  Worth,  to  keep 
and  maintain  the  top  of  each  rail  of  each  track  on  a  level  at  all 
points  with  the  surface  of  the  street,  and  that  a  failure  to  so  keep 
and  maintain  said  rails  at  such  level  would  be  negligence  on  the 
part  of  defendant,  because  such  instruction  is  a  construction  of 
section  5  of  ordinance  897  of  said  city,  under  which  defendant's 
tracks  were  constructed,  at  variance  with  the  language  and  meaning 
of  said  ordinance  as  pleaded  and  proven  by  plaintiff;  and  in  this 
connection  the  court  erred  further  in  refusing  special  instruction 
No.  5  requested  by  defendant,  construing  said  section  of  said  ordi- 
nance to  mean  that  the  top  of  the  rails  of  the  track  of  defendant 
should  be  kept  at  all  times  at  a  level  with  the  surface  or  true 
grade  of  the  street  outside  as  fixed  by  the  city.  Galveston  C.  By. 
Co.  V.   Nolan,  53   Texas,   147. 

Capps,  Cantey,  Hanger  &  Short,  for  appellee. — ^Where  contribu- 
tory negligence  is  pleaded  by  defendant,  a  charge  would  not  be  cor- 
rect which  dealt  with  issues  not  raised  by  the  plea  of  contributory 
negligence,  nor  by  the  evidence  in  the  case.  Texas  &  P.  By.  Co. 
V.  Gray,  71  S.  W.,  316;  Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Schilling,  32  Texas  Civ.  App.,  417;  Texas  &  P.  By.  Co.  v.  Gray, 
71  S.  W.,  316;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Moore,  28  Texas  Civ. 
App.,  603;  Texas  Tram  &  Lumber  Co.  v.  Gwin,  29  Texas  Civ. 
App.,  1. 

It  was  not  error  for  the  court  to  assume,  in  his  charge  to  tlie 
jury,  that  Jim  Beynolds  was  driving  the  surrey  at  the  time  of  the 
collision,  for  the  reason  that  all  of  the  evidence  was  that  Jim 
Beynolds  was  driving  the  surrey  at  the  time  of  the  collision,  and 
that  Jim  Beynolds,  himself,  in  his  own  testimony,  said:  That  at 
the  time  of  the  collision  Mrs.  Ilawes  was  not  driving,  and  there 
was  no  effort  on  the  part  of   defendant  to   contradict   that   point. 
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Weldon  v.  Omaha,  K.  C.  &  E.  By.  Co.,  67  S.  W.,  698;  McGee 
V.  Sinitherman,  65  S.  W.,  461;  St.  Louis  S.  W.  By.  Co.  v.  Parks, 
73  S.  W.,  439;  Word  v.  Kennon,  75  S.  W.,  334. 

The  plaintiff  is  entitled  to  have  all  of  the  negligent  acts  of  de- 
fendant, which  he  alleges  and  which  he  has  established  by  proof, 
submitted  to  the  jury,  in  order  that  the  jury  may  determine  what 
was  the  proximate  cause  of  whatever  injury  was  inflicted.  Galves- 
ton, H.  &  S.  A.  By.  Co.  v.  Pitts,  42  S.  W.,  255;  Dutro  v.  Met.  St 
By.  Co.,  86  S.  W.,  916;  Houston  &  T.  C.  By.  Co.  v.  Easton,  44 
Texas   Civ.  App.,  95. 

The  court  properly  admitted  the  ordinances  in  evidence,  and 
committed  no  error  in  the  admission  of  the  same,  for  the  reason 
that  provision  is  made  in  the  city  charter  of  the  city  of  Fort 
Worth  for  the  admission  of  the  ordinances  of  said  city.  International 
&  G.  N.  By.  Co.  V.  Ilall,  35  Texas  Civ.  App.,  545;  Hall  v.  Interna- 
tional &  G.  N.  By.   Co.,  98  Texas,  100. 

SPEEB,  Associate  Justice. — Appellee  recovered  a  judgment 
for  damages  on  account  of  injuries  received  by  his  wife  by  being 
run  over  by  one  of  appellant's  cars  in  the  city  of  Fort  Worth. 

Among  other  things,  the  court  charged  the  jury  as  follows: 
"Under  the  ordinances  of  the  city  of  Fort  Worth  it  is  the  duty  of 
the  street  car  company  operating  street  cars  in  the  city  to  keep 
and  maintain  the  top  of  each  rail  of  each  track  on  a  level  at  all 
points  with  the  surface  of  the  street;  and  if  you  believe  and  find 
from  the  evidence  that  at  tlie  time  of  tlie  alleged  injury  the  rails 
of  defendant's  street  car  track  at  the  place  of  the  collision  were 
not  on  a  level  with  the  surface  of  the  street,  but  find  that  said 
rails  were  at  that  time  and  place  higher  than  the  level  of  the  street; 
or  if  you  believe  from  the  evidence  that  at  or  just  before  tlie  collision 
in  question  defendant's  employes  in  charge  of  said  street  car  moved 
the  same  along  the  street  at  a  higher  rate  of  speed  than  seven 
miles  an  hour;  then  in  either  of  these  instances  the  defendant  would 
be  guilty  of  negligence.'^ 

It  is  insisted  that  the  first  part  of  the  above  charge  is  erroneous 
in  that  it  was  the  duty  of  appellant  to  maintain  its  rails  at  a 
level  wuth  the  true  grade  of  the  street  outside  as  fixed  by  the  city 
engineer;  but  the  cliarge  followed  the  exact  language  of  the  ordi- 
nance, which  seems  to  require  the  rails  to  be  kept  on  a  level  at 
all  points  with  the  surface  of  the  street,  and  it  certainly  would 
seem  to  be  a  safer  rule  for  the  protection  of  the  public  that  regard 
should  be  had  to  the  surface  of  the  street  as  it  actually  exists, 
ratlier  than  to  the  grade  line,  if  there  should  be  any  difference 
between  the  two. 

It  is  insisted  that  the  latter  portion  of  the  charge  quoted  should 
not  have  been  given  and  tliat  appellee's  case  should  have  been  sub- 
mitted upon  the  issue  only  -  of  negligence  with  respect  to  the  condi- 
tion of  the  rails  with,  reference  to  the  street  isurface,  since  it  was 
specifically  alleged  that  his  wife's  injuries  resulted  from  the  condi- 
tion of  the  track  causing  the  vehicle  in  which  she  was  riding  at 
the  time  to  "stick"  on  the  track  and  to  be  run  over  by  appellant's 


1908.]     Ft.  W.  &  Rosen  Heights  St.  Ry.  Co.  v.  Hawes.        491 

approaching  car.  But  appellee  in  the  same  connection  alleged  neg- 
ligence witli  respect  to  the  speed  of  the  approaching  car  by  reason 
of  which  his  wife  was  run  over  and  injured,  and  if  his  proof 
failed  in  the  first  particular,  we  see  no  reason  why  he  shpiild  not 
recover  upon  proof  of  the  latter. 

Upon  the  question  of  contributory  negligence  the  court  charged 
as  follows:  "If  you  believe  from  the  evidence  that  Jim  Reynolds, 
who  was  driving  the  surrey  at  the  time  of  the  collision,  was  subject 
to  the  control  and  direction  of  Mrs.  Hawes,  and  you  find  that 
said  Reynolds  was  guilty  of  negligence  in  attempting  to  cross  the 
track  at  the  time  and  place  and  under  the  circumstances  shown  by 
the  testimony;  or  if  you  believe  from  the  evidence  that  Mrs.  Hawes, 
as  they  started  across  the  track,  seized  the  lines  and  thereby  im- 
peded the  progress  of  the  driver,  and  that  in  so  doing  she  was 
guilty  of  negligence;  and  you  further  find  that  such  negligence, 
if  any,  in  either  of  the  instances  last  above  mentioned,  caused  or 
contributed  to  cause  the  injury,  if  any,  then  plaintiflE  can  not  re- 
cover, whether  defendant  was  guilty  of  negligence  or  not.'* 

First,  it  is  objected  that  the  charge  should  not  have  assumed 
that  Jim  Reynolds  was  driving  the  surrey  at  the  time  of  the  colli- 
sion, but  we  think  such  assumption  was  justified  under  the  facts, 
since  it  is  undisputed  that  he  did  begin  driving  the  vehicle  upon 
leaving  the  stable  for  appellee's  home,  and  there  is  no  controversy 
but  what  he  continued  to  drive  until  the  accident,  or  at  least  about 
the  time  the  vehicle  started  across  the  track,  when  Mrs.  Hawes 
seized  the  lines,  which  feature,  however,  is  presented  in  the  second 
portion  of  the  charge  quoted.  Next,  it  is  objected  that  the  charge 
submitted  to  the  jury  to  find  whether  or  not  the  driver  Reynolds 
was  subject  to  the  control  and  direction  of  Mrs.  Hawes — a  fact  about 
which  there  was  no  dispute.  But  it  certainly  is  not  reversible  to 
allow  the  jury  to  find  in  keeping  with  tlie  undisputed  facts,  and 
the  present   charge   nowhere   authorized   them   to   find   otherwise. 

It  is  further  insisted  that  the  court  erred  in  limiting  the  jury 
upon  the  issue  of  contributory  negligence  to  a  consideration  of  the 
act  of  Jim  Reynolds  in  attempting  to  cross  the  track  and  to  the  act 
of  Mrs.  Hawes  in  seizing  the  lines,  the  insistence  being  that  there 
were  other  acts  of  contributory  negligence  which  the  jury  might 
properly  have  considered.  But  we  have  carefully  examined  the 
testimony  and  conclude  that  the  court's  charge  was  a  full  presen- 
tation of  the  defense. 

Appellant  requested  special  instructions  meeting  the  various  ob- 
jections urged  to  the  charges  given,  but  if  we  are  correct  in  our 
conclusiofis  with  reference  to  the  main  charge,  they  were  of  course 
properly  refused.  We  notice  in  passing, .  however,  that  each  of  the 
requested  charges  directed  a  finding  for  appellant  unless  the  jury 
should  find  'Hhat  the  motorman  did  not  do  all  in  his  power  to 
avert  the  injury  after  he  actually  discovered  plaintiff's  wife's 
peril."  The  issue  of  discovered  peril  was  not  submitted,  and  ap- 
pellant's brief  states  that  the  evidence  did  not  justify  its  submis- 
sion. It  may  be  doubted,  therefore,  whether  the  court  should  have 
given   any   of   these   special   instructions^   thus   confusing   the   minds 
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of  the  jury  with  an  issue  not  raised  by  the  evidence^  even  though 
the   submission   was  requested   by  appellant. 

There  was  no  error  in  admitting  in  evidence  a  copy  of  the  city 
ordinances  with  reference  to  the  speed  of  street  cars  within  the 
limits  of  the  city  of  Fort  Worth,  and  with  reference  to  the  main- 
tenance of  street  railroad  tracks,  since  the  evidence  offered  was 
contained  in  a  book  which  purported  to  be  the  ordinances  of  the 
city  of  Fort  Worth,  published  presumably  in  obedience  to  the  pro- 
visions of  the  charter  of  such  city  imposing  upon  it  the  duty  of 
publishing  its  ordinances.  Hall  v.  International  &  0.  N.  Sy.  Co., 
98  Texas,   100. 

Appellee  alleged  that  as  a  result  of  his  wife's  injuries  she  had 
been  unable  to  perform  any  labor  of  any  kind  whatever,  and  that 
by  reason  of  the  permanent  character  of  such  injuries  he  had  been 
damaged  in  a  sum  stated.  The  court  therefore  properly  instructed 
the  jury  that  in  estimating  appellee's  damages  they  would  take  into 
consideration  the  value  of  the  loss  of  his  wife's  services  in  attend- 
ing to  her  usual  and  ordinary  household  duties.  In  such  a  case 
it  is  neither  necessary  to  allege  or  prove  the  value  of  such  services 
to  make  them  elements  of  damage.  Gulf,  C.  &  S.  F.  Ry,  Co.  v. 
Booth,  97  S.  W.,  128.  We  find  no  error  in  the  judgment  and  it 
is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


W.  D.  Farbis  v.  TJ.  M.  Oildeb. 

Decided  January  11,  1908. 

Court  Xinutea — ^Alteration — Power  of  Clerk. 

After  the  minutes  of  a  court  have  been  read  and  approved  by  the  judge, 
the  clerk  has  no  authority  to  make  any  alterations  in  them,  even  though  it 
be  only  the  date  on  which  the  court  adjourned  for  the  term  and  so  as  to  make 
the  minutes  speak  the  truth.  Such  change  can  only  be  made  by  order  of  the 
court. 

Appeal  from  the  County  Court  of  Ellis  County.  Tried  below 
before  Hon.  J.  T.  Spencer. 

No  brief  for  appellant. 

McRae  &  Lumphins,  J.  W.   Stinnett  and  Sadler  &  Arnold,   for 

appellee. 

BOOKHOTJT,  Associate  Justice. — This  is  a  motion  made  by 
appellee  to  dismiss  this  appeal.  The  transcript  filed  in  the  case 
on  appeal  shows  that  the  term  of  court  at  which  this  case  was 
tried  and  judgment  rendered,  adjourned  on  July  27,  1907;  that 
the  appeal  bond  was  not  filed  in  the  trial  court  until  August  29, 
1907,  more  than  thirty  days  after  the  date  of  the  adjournment  of 
the  court.    The  appellant  was  a  citizen  and  resident  of  Ellis  County, 
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and  the  appeal  bond  should  have  been  filed  within  twenty  days 
after  the  adjournment  of  the  term  of  court  at  which  the  judgment 
was  rendered.  The  appellant  replied  to  the  motion  alleging  that 
as  a  matter  of  fact  the  term  of  the  court  at  which  the  judgment  ap- 
pealed from  was  rendered,  did  not  adjourn  until  the  10th  day  of 
August,  1907;  that  while  the  minutes  of  said  court  did  show  at 
the  time  the  certificate  to  the  transcript  in  this  cause  was  made, 
that  the  term  of  said  court  adjourned  on  the  26th  of  July, 
1907,  but  that  this  was  an  error  of  the  clerk  in  dating  said  min- 
utes; that  the  minutes  have  been  changed  so  as  to  speak  the  truth 
and  show  that  said  term  of  court  adjourned  on  August  10,  1907, 
the  true  date  of  adjournment.  The  reply  had  the  certificate  of  the 
clerk  attached,  in  which  the  clerk  certifies  to  the  facts  as  stated. 
The  reply  asked  that  a  certiorari  be  awarded  to  correct  the  record. 
We  granted  the  motion  for  certiorari  and  in  reply  thereto  it  is 
shown  that  the  term  of  court  could,  under  the  order  of  the  Com- 
missioners Court  fixing  the  terms  of  the  County  Court,  have  con- 
tinued until  the  Saturday  before  the  second  Monday  in  August. 
If  the  court  adjourned  on  the  27th  of  July,  the  appeal  bond  was 
not  filed  in  time,  but  was  filed  within  time  if  the  court  actually 
adjourned  on  the  10th  of  August.  The  certificates  of  the  clerk 
are,  in  substance,  "that  the  civil  minutes  of  said  court,  did  on  the 
26th  day  of  October,  1907,  at  the  date  of  the  certificate  to  the 
transcript  in  cause  No.  2809  in  said  court,  styled  W.  D.  Farris 
V.  U.  M.  Gilder,  show  that  said  term  of  said  court  adjourned  on 
the  26th  day  of  July,  1907,  but  that  this  was  an  error  in  the  clerk 
of  said  court  in  dating  said  minutes,  and  that  since  his  attention 
has  been  called  to  said  error,  he  has  changed  same  so  that  it  speaks 
the  truth,  and  now  shows  that  said  term  of  said  court  did  adjourn 
on  the  10th  day  of  August,  1907,  which  was  the  true  date  of  said 
adjournment.'* 

It  is  gathered  from  the  clerk's  certificate  that  the  minutes,  as 
first  written  and  when  approved  by  the  judge  and  when  the  tran- 
script was  made  out,  showed  that  the  June  term  of  court  at  which 
the  judgment  was  rendered,  adjourned  on  July  27,  1907,  and  that 
the  clerk  upon  his  attention  being  called  to  the  matter  after  the 
transcript  was  filed  herein,  changed  and  corrected  the  minutes  so 
as  to  show  that  the  court  adjourned  August  10,  1907.  It  was  the 
duty  of  the  judge  to  correct  and  sign  the  minutes  in  open  court. 
Sayles'  Civ.  Stats.,  art.  1120  and  art.  1146.  We  are  of  the  opinion 
that  the  clerk  had  no  authority  after  the  minutes  had  been  approved 
and  the  court  had  adjourned  to  change  the  minutes  in  this  respect. 
The  matter  should  have  been  called  to  the  attention  of  the  court 
by  motion,  and  if  the  facts  as  shown  by  the  certificate  of  the  clerk 
filed  herein  be  true,  the  court  could,  and  presumably  would,  upon 
proof  of  the  facts,  have  entered  an  order  authorizing  the  minutes 
to  be  corrected  so  as  to  show  the  true  date  of  the  adjournment 
of  the  June  term,  1907,  of  the  court.  Rhodes  v.  The  State,  29 
Texas,  190;  Holman  v.  Chevaillier,  14  Texas,  339.  In  the  ab- 
sence of  such  an  order  the  clerk  was  not  authorized  to  correct  the 
minutes.     There  is  no  other  evidence  before  us,  except  these  certifi- 
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cates,  tending  to  show  the  true  date  of  the  adjournment  of  the 
term  of  court  at  which  the  judgment  appealed  from  was  rendered. 
It  follows  from  these  remarks  that  the  motion  to  dismiss  this  ap- 
peal must   be  sustained.     The   appeal   is   dismissed. 

Dismissed. 


J.   P.   Henslee   v.   J.    N.   Boyd. 

Decided  January  11,  1908. 

Easement — ^Real  Action — Justice  Court — Jurisdiction. 

A  Justice  Court  has  no  jurisdiction  of  a  suit  for  damages  for  injury  to 
or  destruction  of  an  easement  over  land.  An  easement  is  a  right  which  one 
proprietor  has  to  some  profit,  benefit  or  lawful  use  out  of  or  over  the  estate 
of  another  proprietor.  To  prove  this  right  necessarily  involves  proof  of  title, 
and  hence  the  County  and  Justice  Courts  have  no  jurisdiction.  It  is  other- 
wise where  the  title  to  land  is  only  incidentally  involved,  as,  for  instance,  a 
suit  for  the  value  of  timber  on  land  or  for  damages  for  trespass  upon  land. 

Appeal  from  the  County  Court  of  Delta  County.  Tried  below 
before   Hon.    Jno.   L.    Ratliflf. 

J.  L.  Young,  for  appellant. — The  Justice  and  County  Courts 
had  jurisdiction  of  this  cause.  Hatch  v.  Allan  &  Swartz,  3  W.  & 
W.,  sec.  229 ;  Porter  v.  Porter,  2  W.  &  W.,  sec.  433 ;  Melvin  v. 
Chancy,  8  Texas  Civ.  App.,  252,  254;  Crawford  v.  Sandrid^,  75 
Texas,  383;  Mixan  v.  Grove,  59  Texas,  573;  Day  v.  Chambers,  62 
Texas,  191;  Haby  v.  Koenig,  2  Posey,  U.  C,  440;  Gulf,  C.  &  S. 
F.  Ry.  V.  Graves,  1  W.  &  AV.,  sees.  579-580;'  Owens  v.  Prather,  1 
W.  &  W.,  p.  640;  Gulf,  C.  &  S.  F.  Ry.  v.  Thompson,  2  W.  &  W., 
sec.  568;  Brown  v.  Brown,  3  W.  &  W.,  sec.  82;  Hollis  v.  Finks,  78 
S.  W.  Rep.,  555;  Davis  v.  Fant,  15  Texas  Ct.  Rep.,  8;  Mixan  v. 
Grove,  59  Texas,  573-5;  City  of  Victoria  v.  Schott,  29  S.  W.  Rep., 
681,    and    authorities    cited. 

Paiteson  &  Sharp  and  Ewing  Boyd,  for  appellee. — The  Justice 
and  County  Courts  did  not  have  jurisdiction  to  try  this  cause. 
Constitution,-  art.  5,  sec.  8;  Rev.  Stats.,  art.  1098,  sec.  4;  14  Cyc, 
p.  1216,  sec.  3;  Osborne  v.  Butcher,  26  N.  J.  L.,  308;  Scripture 
V.  Kent,  1  App.  C.  C,  sees.  1056-1057;  Gascamp  v.  Drews,  2  App. 
C.  C,  sec.  95;  Dauenhauer  v.  Devine,  51  Texas,  480.  For  correct 
proposition,  see  Porter  v.  Porter  Bros.,  2  App.  C.  C,  sec.  433, 
bottom  page  382;  Edwards  v.  Hefley,  22  S.  W.  Rep.,  661. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  instituted  in 
the  Justice  Court  of  precinct  No.  1  of  Delta  County,  to  recover 
damages  for  the  injury  and  destruction  of  an  easement  over  ap- 
pellee's land,  situated  in  the  city  of  Cooper.  In  that  court  appellee 
presented  his  plea  to  the  jurisdiction  of  the  court  to  hear  and 
determine  the  cause,  because  of  the  fact  that  it  involved  the  title 
to  the  lot  in  question,  and  the  District  Court  alone  had  jurisdiction. 
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The  court  overruled  the  plea,  and,  on  a  trial  of  the  ease,  gave  judg- 
ment for  plaintiff,   appellant   herein. 

Appellee  appealed  the  case  to  the  County  Court,  and  plaintiff 
filed  his  petition  in  said  court,  setting  forth  his  cause  of  action; 
and  thereafter  appellee  renewed  his  plea  to  the  jurisdiction  of  the 
Justice  and  County  Courts  to  entertain  and  try  the  cause.  The 
court  sustained  the  plea  to  the  jurisdiction  and  dismissed  the  case. 
Appellant  in  due  time  perfected  an  appeal,  and  is  now  in  this  court 
asking  for  a  reversal  of  the  judgment. 

The  appellee  is  the  owner  of  lot  No.  1,  in  block  24,  in  the  city 
of  Cooper,  Texas,  fronting  on  the  north  side  of  Bonham  Street,  and 
extending  back  north  with  the  west  side  of  north  Main  Street. 
The  appellant  is  the  owner  of  lot  No.  2,  block  21,  also  fronting 
on  the  north  side  of  Bonham  Street  and  lying  west  of  and  ad- 
joining the  lot  of  appellee.  The  lots  of  appellant  and  appellee  are 
occupied  by  buildings  extending  along  their  entire  fronts,  but  said 
buildings  do  not  extend  back  the  full  length  of  the  lots;  and  the 
lots  lying  west  of  appellant's  lot  are  also  occupied  by  buildings 
so  that  the  only  way  appellant  has  of  reaching  the  back  part  of 
his  lot  or  store  with  vehicles  is  by  driving  over  the  back  part  of 
appellee's  lot.  This,  he  alleges,  he  has  been  doing  for  twenty-five 
years  and  that  he  has  an  easement  over  the  same,  which  appellee 
has  destroyed  by  fencing  up  the  back  part  of  his  lot  so  that  appel- 
lant can  not  use  the  same.  Appellant  sues  to  recover  the  value 
of  the  alleged  easement,  which  he  says  is  $100,  and  for  $100  ex- 
emplary damages  for  the  willful  and  malicious  closing  up  of  the 
same.  The  appellee  denies  the  appellant's  allegations.  The  County 
Court  sustained  tlie  appellee's  plea  in  abatement,  holding  that  the 
court  did  not  have  jurisdiction  to  hear  and  determine  the  cause 
on  the  ground  that  it  necessarily  involves  the  title  to  real  estate; 
and  that  the  Justice's  Court,  from  which  the  cause  was  appealed, 
was   also  without   jurisdiction   to   try   the   case. 

The  appellant  alleges  that  the  appellee  is  the  owner  of  lot  No.  1, 
block  24,  in  the  city  of  Cooper,  and  that  he,  appellant,  is  the 
owner  of  lot  No.  2,  in  block  24,  and  that  each,  and  those  under 
whom  they  claim,  have  had  possession  thereof  for  twenty-five  years 
prior  to  the  institution  of  this  suit;  and  that  appellant  is  the 
owner  of  a  private  easement  in  and  to  and  over  appellee's  lot.  He 
sues  for  damages  for  being  deprived  of  the  said  easement.  The 
petition  shows  that  appellant's  title  to  said  easement  is  his  ad- 
verse use  of  appellee's  lot  for  twenty-five  years.  In  order  for  the 
appellant  to  recover  he  must  necessarily  prove  his  easement  in  ap- 
pellee's lot.  An  easement  is  defined  as  "a  right  which  one  pro- 
prietor has  to  some  profit,  benefit  or  lawful  use,  out  of  or  over 
the  estate  of  another  proprietor."  Washb.  on  Easements,  4.  To 
prove  this  right,  the  party  asserting  it,  must  exhibit  documents 
showing  a  grant,  or  give  evidence  of  such  continued  enjoyment  as 
implies  a  grant.  This  is  proving  title,  and  a  cause  which  requires 
proof  of  title  to  real  estate  the  County  and  Justice  Courts  are 
without  jurisdiction  to  try.  Rev.  Stats.,  art.  1098 ;  Scripture  v.  Kent, 
1    App.    Civ.    Cases,    sees.    1056    and    1057;    Gascamp    v.    Drews,    2 
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App.    Civ.    CaseSj   sec.    95;   Daunhauer   v.    Devine,    51    Tezas^    480; 
Osborne.  V.  Butcher,  26  N.  J.  L.,  308. 

It  may  be  conceded,  as  contended  by  appellant,  that  where  the 
title  to  real  estate  is  only  incidentally  brought  in  issue  by  the  suit 
the  County  Court  would  have  jurisdiction.  Such  was  the  case  of 
Melvin  v.  Chancy,  Guardian,  8  Texas  Civ.  App.,  254,  cited  by 
appellant.  That  was  a  suit  to  recover  on  a  contract  for  pine 
timber  on  the  land  of  plaintiff,  alleged  by  him  to  have  been  sold 
to  defendants.  The  defendants  plead,  among  other  defenses,  that 
the  timber  did  not  belong  to  plaintiff,  but  to  another  party,  stating 
the  name  of  the  party,  who  was  the  owner  of  the  land,  and  who 
was  claiming  the  value  of  the  timber  of  defendants.  In  its  opinion 
the  court  uses  the  following  language:  *The  suit  is  not  for  the 
trial  of  title  to  land,  but  that  question  came  incidentally  in  issue. 
When  the  County  Court  has  jurisdiction  of  a  cause  of  action,  and 
it  becomes  necessary  to  inquire  incidentally  into  the  title  to  land 
in  order  to  determine  the  question  of  liability,  that  court  has 
jurisdiction  to  pass  on  such  question  in  order  to  properly  decide 
the  cause  before  it.  It  thus  has  jurisdiction  of  suits  to  recover 
damages  for  trespass  upon  land.'^ 

This  is  as  far  as  the  cases  cited  by  appellant  go.  In  the  case 
before  us  the  question  as .  to  whether  appellant  was  the  owner  of 
an  easement  in,  to  and  over  appellee's  land  formed  the  basis  of  his 
right  to  recover  judgment,  and  the  burden  was  on  him  to  establish 
that  fact  before  he  could  recover  judgment.  This  was  proving  title, 
within  the  meaning  of  subdivision  4  of  article  1098,  of  the  Re- 
vised  Statutes. 

The  trial  court  did  not  err  in  sustaining  appellee's  plea  in  abate- 
ment.    The  judgment  is  affirmed. 

Affirmed. 


Eli  Bolden  et  al.  v.  Lee  H.  Hughes,  Administrator. 

Decided  January  11,  1908. 

1. — ^Actions — Consolidation — Discretion  of  Court. 

Whether  or  not  Buits  upon  the  docket  of  a  court  shall  be  consolidated  is 
by  statute  left  to  the  discretion  of  the  trial  judge.  There  vas  no  abuse  of 
such  discretion  in  the  refusal  of  a  court  to  consolidate  two  suits  upon  two 
different  notes  secured  by  lien  on  different  tracts  of  land  where  the  defendant 
plead  limitation  and  the  form  of  the  action  in  each  case  was  changed  to  trespass 
to  try  title. 

2 — Vendor  and  Vendee— Egnity. 

Where,  in  a  suit  upon  purchase  money  notes  and  for  foreclosure  of  the 
vendor's  lien,  the  defendant  pleads  limitation  and  the  plaintiff  is  thereby  forced 
to  sue  for  the  land,  a  prayer  by  the  defendant  that  the  court  render  a  condi- 
tional judgment  foreclosing  plaintiff's  lien  on  the  land  and  permit  defendant  to 
pay  into  court  the  balance  of  the  purchase  money  due,  and  that  defendant  hart 
judgment  for  the  land  upon  payment  of  said  balance  within  a  reasonable  time, 
is  properly  stricken  out. 

8. — Record — ^Practice. 

Wliere  the  record  does  not  show  that  any  action  was  taken  by  the  trial 
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court  upon  a  motion  to  strike  out,  an  asBignment  of  error  based  on  an  alleged 
ruling  of  the  court  thereon,  cannot  be  considered. 


4. — ^Trespasg  to  Try  Title— Abstract  of  Title — Statute  Construed. 

Plaintiff  sued  upon  a  vendor's  lien  note;  defendant  plead  limitation  and 
plaintiff  changed  the  suit  to  one  of  trespass  to  try  title  for  the  land;  defend- 
ant served  notice  on  plaintiff  to  iile  abstract  of  his  title,  which  plaintiff  failed 
to  do;  on  the  trial  plaintiff  offered  in  evidence  the  deed  from  himself  to  the 
defendant  for  the  land  in  controversy  and  the  note  sued  on,  both  having  been 
specially  plead  by  him.  Held,  the  provisions  of  the  statute  concerning  the 
filing  of  abstract  of  title  in  suits  of  trespass  to  try  title  (Rev.  Stats,  arts.  6260 
and  5261 )  had  no  application  in  such  a  case,  and  the  deed  and  note  were  proper- 
ly admitted  in  evidence. 

6. — ^Note^^Hls  Mark" — ^Proof — Foundation  of  Actioiu 

Where  a  suit  is  founded  in  part  on  a  promissory  note  alleged  to  have  been 
executed  by  defendant's  ancestor  and  there  is  no  pleading  by  defendant  under 
oath  denying  the  execution  thereof  or  casting  doubt  or  suspicion  on  it,  the  note 
is  admissible  in  evidence  without  proof  of  its  execution,  although  the  maker 
signed  the  note  by  making  his  mark. 

Appeal  from  the  District  Court  of  Ellis  County.  Tried  below 
before  Hon.  J.  E.  Dillard. 

Robt  B,  Seay,  Tom  Whipple  and  Perry  S.  Robertson,  for  appel- 
lants.— Where  a  plaintiff  has  two  causes  of  action  which  may  be 
properly  joined,  he  should  be  compelled  to  consolidate  same.  Cheva- 
lier V.  Rusk,  Dallam,  613;  St.  Louis  S.  W.  By.  Co.  v.  Moss,  9 
Texas  Civ.  App.,  6;  Corbet  v.  Provident  Nat.  Bank,  23  Texas  Civ. 
App.,  604;  Powell  v.  Walker,  24  Texas  Civ.  App.,  315. 

In  a  suit  for  the  establishment  of  a  superior  title,  by  an  action 
of  trespass  to  try  title  or  in  an  action  to  foreclose  a  vendor^s  lien, 
the  vendee  may  have  his  equities  protected  by  paying  the  purchase 
money  or  offering,  by  appropriate  pleading,  to  pay  the  same.  Stone 
V.  Boon,  73  Texas,  556;  Hild  v.  Linne,  45  Texas,  476;  Hayes  v. 
Qallaher,  21  Texas  Civ.  App.,  90;  Halsey  v.  Jones,  86  Texas,  491; 
Howard  v.  North,  5  Texas,  290. 

Plaintiff  should  not  be  permitted  to  introduce  a  promissory  note 
or  other  private  writing  in  evidence  without  first  having  proved 
its  due  execution.  Statutes  of  Texas,  arts.  5260-5261;  17  Cyc,  p. 
425,  sec.  13;  Lynch  v.  Munson,  61  S.  W.  Rep.,  140;  Staples  v. 
Word,  48  S.  W.  Rep.,  751;  Fine  v.  Freeman,  83  Texas,  534. 

T7.  M.  Tidwell  and  K.  R.  Craig,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  suit  was  instituted  by 
Lee  H.  Hughes,  administrator  of  the  estate  of  H.  H.  Rawlins, 
against  Eli  Bolden,  Henry  Bolden,  Mary  Bolden,  a  non  compos 
mentis,  Bettie  Bolden,  Amos  Nichols,  Mary  Nichols,  a  minor,  Martha 
Giles  and  her  husband,  Robert  Giles,  Owen  Watters  and  Willie 
Watters,  minors,  to  recover  of  said  defendants  the  sum  of  $575, 
with  interest  and  attorneys*  fees,  evidenced  by  a  certain  promissory 
note  executed  by  Robert  Bolden  to  H.  H.  Rawlins  about  August  30, 
Vol.  XLVIII.  Civil— 32. 
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1881,  and  that  said  promissory  note  was  given  in  payment  of  the 
purchase  money  of  fifty  acres  of  land  out  of  the  James  Perry  survey 
in  Ellis  County^  Texas,  on  said  date  conveyed  by  the  said  H.  H. 
Bawlins  to  the  said  Sobert  Bolden,  and  to  foreclose  a  vendor's  lien 
on  the  said  land  for  the  said  purchase  money. 

On  February  23,  1904,  the  defendants  ffled  a  general  demurrer, 
special  exceptions  setting  up  the  statute  of  limitations  to  said  note, 
and  a  general  denial.  On  March  5,  1906,  the  plaintiff  filed  his 
second  amended  petition,  in  which  he  sets  up  that  he  has  the 
superior  title  to  said  land  and  sues  in  an  action  of  trespass  to  try 
title,  and  asks  judgment  for  the  land.  On  October  4,  1906,  defend- 
ants filed  their  second  amended  answer,  in  which  they  set  up: 
1.  A  general  denial;  2.  A  plea  of  payment;  3.  A  plea  of  not 
guilty;  4.  A  denial  that  the  superior  title  to  said  land  was  in  the 
estate  of  Bawlins  or  his  administrator;  5.  Adverse  possession; 
6.  Improvement  in  good  faith  of  the  land  in  controversy.  And 
plead  in  the  alternative  that  if  the  court  should  fail  to  cancel 
the  note,  then  that  the  equities  of  the  defendants  should  be  ad- 
justed; and,  in  effect,  that  the  defendants  should  have  the  said 
land  upon  payment  of  the  balance  due  on  the  purchase  money  for 
said  land. 

On  October  4,  1906,  plaintiff  filed  a  supplemental  petition,  in 
which  he  demurs  generally  to  defendants'  amended  answer  and 
specially  excepts  to  so  much  of  said  answer  as  prays  for  a  condi- 
tional judgment  adjusting  the  equities  of  the  defendants  and 
wherein  they  interpose  their  equitable  defenses. 

Said  special  exception  was  by  the  court  sustained.  On  March  5, 
1906,  defendants  filed  a  motion  to  consolidate  this  cause  with  an- 
other suit  against  the  same  parties.  This  motion  was  by  the  court 
on  the  same  day  overruled.  On  March  7,  1906,  defendants  filed 
a  notice  to  the  plaintiff  to  file  an  abstract  of  title,  which  was  duly 
served  on  plaintiff's  attorney  on  March  8,  1906.  On  October  4, 
1906,  the  cause  was  tried,  and,  at  the  request  of  the  plaintiff,  the 
court  instructed  the  jury  to  return  a  verdict  for  the  plaintiff,  which 
was  accordingly  done,  and  judgment  for  the  land  was  rendered 
for  plaintiff.  Upon  the  overruling  of  defendants'  motion  for  new 
trial  they  perfected  an  appeal  to  this  court. 

There  was  no  error  in  the  trial  court's  refusal  to  consolidate 
this  cause  with  cause  No.  6525.  This  was  a  suit  on  a  note  for  $575, 
and  interest,  dated  August  30,  1881,  executed  in  pajrment  of  50 
acres  of  land  in  Ellis  County  out  of  the  James  Perry  survey  of 
1280  acres.  Suit  No.  6525  was  for  recovery  on  a  note  for  $262.50 
and  interest,  dated  January  27,  1893,  said  note  being  given  in  pay- 
ment of  21  acres  of  land  in  Ellis  County  out  of  the  Isaac  Thompson 
960  acre  survey.  The  defendants,  in  each  suit,  plead  limitation  to 
the  notes  and  plaintiff  filed  an  amended  original  petition  in  each 
case  in  the  form  of  trespass  to  try  title  for  the  respective  tracts 
of  land  in  payment  of  which  the  notes  were  executed.  Whether 
suits  shall  be  consolidated  or  not  is  by  statute  left  within  the  dis- 
cretion of  the  trial  judge.  Bev.  Stats.,  art.  1454;  Young  v.  Gray, 
65    Texas,   99.     It   does   not   appear   that   defendants    have    suffered 
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any  injury  by  the  court's  action  in  overruling  the  motion  to  con- 
solidate the  suits. 

Nor  did  the  court  err  in  sustaining  the  plaintiflE's  exception  to 
that  part  of  defendants'  answer  which  sought  to  invoke  equitable 
relief  of  the  court.  The  prayer  for  equitable  relief,  which  was 
stricken  out,  was,  in  substance,  "that  the  court  render  a  conditional 
judgment  foreclosing  the  plaintiff's  lien  on  the  land  and  permit 
defendants,  or  so  many  of  them  as  can,  pay  into  court  the  balance 
due  on  said  note  and  that  defendants  have  judgment  for  the  land 
upon  the-  payment  of  said  note  within  a  reasonable  time."  The 
defendants  had  interposed  the  four  years  statute  of  limitation  to 
the  note  sued  on  and  to  avoid  the  effect  of  this  plea  the  plaintiff 
was  driven  to  a  suit  for  the  land.  Thus,  after  the  defendants  had 
compelled  the  plaintiff  to  sue  for  'the  land,  they  then  prayed  for 
equity  and  for  a  conditional  judgment  foreclosing  the  vendor's  lien 
and  that  they  be  given  time  to  pay  the  money  into  court.  They 
were  not  entitled  to  the  relief,  and  there  was  no  error  in  sustaining 
the  exception  to  the  prayer.  Estes  v.  Browning,  11  Texas,  246; 
Gardener  v.  Griffiths,  93  Texas,  358;  Nass  v.  Chadwick,  70  Texas, 
158;  Stone  Land  &  Cattle  Co.  v.  Boon,  73  Texas,  656;  White  v. 
Cole,  87  Texas,  502. 

The  record  does  not  show  that  the  motion  of  plaintiff  to  strike 
out  the  plea  of  payment  of  the  note  was  called  to  the  court's  at- 
tention or  any  ruling  made  by  the  court  in  reference  to  the  same. 
The  third  assignment  complaining  of  the  court's  action  in  sustaining 
said  motion  is  therefore  not  sustained  by  the  record. 

It  is  contended  under  the  fourth  assignment  that  the  trial  court 
erred  in  permitting  plaintiff  to  introduce  a  certified  copy  of  a  deed 
from  H.  H..  Bawlins  to  Bobert  Bolden.  The  defendants  had  caused 
notice  to  be  served  upon  the  plaintiff's  attorneys  to  file  an  abstract 
of  title  to  the  land  in  controversy,  which  plaintiff  failed  to  do.  When 
the  plaintiff  offered  a  certified  copy  of  the  deed  from  Bawlins  to 
Bobert  Bolden  in  evidence  defendants  objected,  because  there  was 
no  reservation  of  title  therein  and  because  the  plaintiff  had  failed 
to  file  an  abstract  of  his  title.  The  court  admitted  the  deed  and 
also  the  note  in  evidence.  The  note,  upon  its  face,  recited  that^it 
was  given  in  payment  of  65  acres  of  land  out  of  the  James  Perry 
survey  of  1280  acres  on  the  west  bank  of  Trinity  Biver  in  Ellis 
County,  deeded  by  H.  H.  Bawlins  to  Bobert  Bolden,  and  expressly 
retained  a  vendor's  lien  thereon.  The  deed  for  the  65  acres  recited 
the  consideration  to  be  a  promissory  note  signed  by  Bobert  Bolden 
for  $575,  due  in  eight  years,  bearing  ten  percent  interest  to  be  paid 
annually,  and  fully  identified  the  note.  The  deed  and  note  showed 
an  express  lien  to  secure  the  payment  of  the  purchase  money  and 
made  the  contract  executory,  and  upon  default  in  payment  of  the 
purchase  money  the  vendor,  or  his  administrator,  could  rescind 
the  contract  and  recover  the  land.     Nass  v.  Chadwick,  70  Texas,  158. 

Plaintiff's  suit  was  based  wholly  on  the  transaction  between  his 
decedent  and  defendants'  deceased  ancestors,  evidenced  by  the  deed 
and  note,  both  of  which  were  specially  pleaded  by  plaintiff.  The 
suit  being  to  annul  and   rescind  that  sale,   he  could   recover  on  no 
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other  title  and  it  was  unnecessary  to  a  recovery  that  he  should 
deraign  title  from  a  common  source.  The  deed  and  note  being  fully 
set  out  in  the  petition,  the  defendants  had  full  notice  of  the  same, 
and  they  were  properly  admitted  in  evidence.  Article  5260,  pro- 
viding that  after  answer  is  filed  either  party  in  a  suit  of  trespass 
to  try  title  may  demand  the  filing  of  an  abstract  of  title  to  the 
premises  in  question,  and  article  5261  that  in  default  of  filing  the 
same  no  evidence  of  the  claim  or  title  of  such  party  so  failing  shall 
be  given  on  the  trial,  do  not  apply  in  a  case  of  this  kind.  The 
fact  that  no  abstract  of  title  was  filed  presents  no  reversible  error. 
Calder  v.  Ramsey,  66  Texas,  219. 

It  is  insisted  that  the  trial  court  erred  in  permitting  the  note  to 
be  introduced  in  evidence.  The  objections  to  the  introduction  of 
the  note  were:  (1)  that  plaintiff  had  failed  to  file  an  abstract  of 
his  title;  (2)  that  no  testimony  had  been  introduced  showing  that 
Robert  Bolden  signed  the  note.  We  have  disposed  of  the  objection 
that  plaintiff  had  failed  to  file  an  abstract  of  title. 

The  note  was  signed  "Robert  Bolden,  his  mark,'*  and  witnessed 
by  N.  D.  Collins.  Plaintiff's  cause  of  action  being  founded  in 
part  on  the  note  which  was  alleged  to  have  been  executed  by  de- 
fendants' ancestor,  and  which  was  not  alleged  to  be  lost  or  de- 
stroyed, and  there  being  no  pleading  under  oath  denying  the  exe- 
cution thereof  or  casting  doubt  or  suspicion  on  it,  plaintiff  was 
entitled  to  introduce  the  note  in  evidence  without  making  proof  of 
its  execution.  Rev.  Stats.,  art.  1265,  sec.  8,  and  art.  2318.  Plaintiff 
introduced  J.  A.  Carpenter,  who  testified  that  he  was  a  banker 
at  Ferris.  That  he  had  the  note  for  collection  in  the  bank,  and 
Bolden,  the  deceased,  made  one  of  the  payments  on  the  note,  which 
witness  entered  on  it.  That  he  talked  with  Bolden  about  the  notes 
and  he,  Bolden,  said  he  wanted  to  pay  them  off  as  fast  as  he  could 
pay  them.  The  note  fills  the  description  contained  in  the  deed  and 
itself  identifies  the  deed.  It  came  from  the  custody  of  the  payee 
and  was  twenty-five  years  old.  Both  parties  were  dead,  and  the 
whereabouts  of  the  witness  Collins,  if  living,  unknown.  No  evidence 
was  offered  disputing  the  signature  to  the  note.  The  court  did  not 
err  in  admitting  it  in  evidence. 

The  trial  court  did  not  err  in  instructing  a  verdict  for  plaintiff 
and  in  refusing  the  appellants'  requested  charge.  Nor  did  he  err 
in  overruling  appellants'  motion  for  new  trial. 

Finding  no  reversible  error  in  the  record  the  judgment  is  aflBrmed. 

Affirmed. 


M.  T.  Scott  et  al.  v.  Harris  Brin. 

Decided  January  11,  1908. 

1. — ^Deed — Rule  in  Shelley's  Case. 

Under  the  rule  in  Shelley's  case,  a  deed  which  recites  a  valuable  considera- 
tion and  that  the  grantor  does  thereby  "grant,  sell  and  convey  unto  the  said 
B.  H.  Scott  for  the  period  of  his  natural  life  and  after  his  death  to  the  heirs 
of  his  body,  lawfully  begotten,  said  property,"  and  in  which  the  habendum 
clause  reads  "To  have  and  to  hold  the  above  described  premises.    .    •    ,    unto 
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the  said  Scott  for  the  term  of  and  during  his  natural  life,  as  aforesaid,  and 
after  his  death  to  the  heirs  of  his  body,  lawfully  begotten,  etc.,"  vests  a  fee 
simple  title  in  the  grantee. 

8. — Same. 

If  it  appears  from  a  deed  or  will  that  the  words  "heirs  of  his  body"  are 
used  to  designate  the  children  of  the  grantee  or  devisee,  eflfect  will  be  given 
to  that  intention  and  the  estate  conveyed  or  bequeathed  will  be  limited  to  the 
life  of  the  grantee  or  devisee  with  remainder  in  fee  to  the  children  designated. 

Appeal  from  the  District  Court  of  Kauffman  County.  Tried  below 
before  Hon.  J.  E.  Dillard. 

William  H.  Allen,  for  appellants. — The  effect  of  the  deed  under 
which  plaintiffs  claim  title  was  to  convey  to  B.  H.  Scott  a  life 
estate  and  the  plaintiffs  a  vested  remainder  of  three-sevenths  un- 
divided interest.  Hancock  v.  Butler,  21  Texas,  804;  Berry  v.  Spivey, 
97  S.  W.  Bep.,  511;  Smith  v.  Brown,  66  Texas,  543;  Laval  v. 
Staffel,  64  Texas,  370;  Kesterson  v.  Bailey,  80  S.  W.  Rep.,  97; 
Mason  v.  Ammon,  117  Pa.  St.,  127;  Eamhart  v.  Eamhart,  127 
Ind.,  397;  22  Am.  St.  Rep.,  652;  Butler  v.  Huestis,  68  111.,  594; 
18  Am.  Rep.,  589;  Myers  v.  Anderson,  1  Strob.  Eq.,  344;  Carrigan 
V.  Drake,  36  S.  C,  354;  15  S.  E.  Rep.,  339;  Tyler  v.  Moore,  42 
Pa.,  374;  17  Atl.  Rep.,  216;  Jackson  v.  Jackson,  127  Ind.,  346;  26 
N.  E.  Rep.,  897. 

T.  L.  Stanfield  and  Robt  L.  Warren,  for  appellee. — The  effect 
of  the  deed  from  B.  M.  Childress  to  B.  H.  Scott  was  to  convey  to 
said  B.  H.  Scott,  the  immediate  vendee,  a  fee  simple  title  to  the 
property  therein  described.  4  Kent.  Com.,  215,  227,  456;  Tied. 
Real  Prop.,  433,  437;  2  Wash.  Real  Prop.,  273;  Brown  v.  Bryant, 
44  S.  W.  Rep.,  399;  Hancock  v.  Butler,  21  Texas,  804;  Berry  v. 
Spivey,  97  S.  W.  Rep.,  511;  Simonton  v.  White,  53  S.  W.  Rep., 
339;  Rodgers  v.  Burchard,  34  Texas,  442;  Hawkins  v.  Lee,  22 
Texas,  547;  O'Brien  v.  Hilbum,  22  Texas,  624;  Calder  v.  Davidson, 
59  S.  W.  Rep.,  301;  Taylor  v.  Cleary,  29  Grat.,  451;  Watkins  v. 
Pfeiffer,  92  S.  W.  Rep.,  562;  Lacy  v.  Floyd,  87  S.  W.  Rep.,  665; 
Speight  V.  Askins,  102  S.  W.  Rep.,  74;  Am.  Dig.  Title,  Limitations, 
413,  419  to  421;  15  Am.  &  Eng.  Ency.  Law  (2d  ed.),  320;  25  Am. 
&  Eng.  Ency.  Law   (2d  ed.),  639,  640. 

TALBOT,  Associate  Justice. — This  suit  was  instituted  by  the 
appellants  against  the  appellee  to  recover  a  three-eevenths  interest  in 
a  brick  storehouse  and  lot  situated  in  the  city  of  Terrell,  Texas. 
After  alleging  in  the  usual  form  of  an  action  of  trespass  to  try  title, 
that  the  plaintiffs  were,  on  the  26th  day  of  October,  1905,  lawfully 
seized  and  possessed  of  said  property,  and  were  on  that  date  wrong- 
fully dispossessed  of  the  same  by  the  defendant,  etc.,  the  petition 
further  alleged,  in  substance,  that  B.  M.  Childress  was  the  common 
source  of  title;  that  on  the  10th  day  of  December,  1885,  the  said 
Childress  conveyed  said  premises  to  B.  H.  Scott  for  the  term  of  and 
daring  his  natural  life;  and  after  his  death  to  the  heirs  of  his  body. 
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lawfully  begotten^  in  fee  simple;  that  the  said  B.  H.  Scott  died  on 
the  26th  day  of  October,  1905,  leaving  only  seven  heirs  of  his  body, 
lawfully  begotten,  namely,  these  plaintiflfs  and  four  others;  that 
upon  the  death  of  the  said  B.  H.  Scott,  plaintiffs  became  the  owners 
in  fee  simple  of  three-sevenths  undivided  interest  in  said  storehouse 
and  lot;  that  on  May  18,  1893,  the  said  B.  H.  Scott,  joined  by 
plaintiffs,  who  were  three  minors  and  his  other  four  children,  who 
were  of  full  age,  executed  a  deed  to  the  defendant,  Brin,  purporting 
to  convey  to  him  said  premises;  and  that  said  Brin,  by  virtue  of 
said  deed,  was  asserting  title  to  the  whole  of  said  premises  and 
withholding  the  same  from  plaintiffs.  It  was  further  alleged  that 
plaintiffs  were,  at  the  time  of  the  execution  and  delivery  of  said 
deed  to  the  said  Brin,  minors  and  incapacitated  to  make  the  same; 
that  plaintiff,  E.  E.  Scott,  was  bom  April  25,  1874,  the  plaintiff, 
B.  H.  Scott,  August  5,  1876,  and  the  plaintiff,  M.  T.  Scott,  Jan- 
uary 21,  1879;  that  plaintiffs  received  no  consideration  whatever  for 
executing  said  deed  to  defendant,  and  that  defendant  knew  at  the 
date  thereof  that  plaintiffs  were  minors  and  that  they  received  no 
consideration  for  said  deed;  that  the  entire  consideration  paid  by 
defendant  for  said  house  and  lot  was  paid  to  B.  H.  Scott,  their 
father,  and  was  grossly  inadequate;  that  immediately  on  reaching 
their  respective  years  of  majority  the  plaintiffs  repudiated  said  deed 
of  conveyance  to  defendant  and  declared  to  him  their  intention  to 
disaffirm  it,  and  that  they  had  at  all  times  since  becoming  of  age 
repudiated  and  disaffirmed  said  deed  and  asserted  their  title  as 
remaindermen  to  their  said  interest  in  said  property;  that  they  had 
at  all  times  declared  to  the  defendant  and  openly  to  all  parties  that 
upon  the  death  of  their  father,  B.  H.  Scott,  the  life  tenant,  they 
would  demand  their  interest  in  said  property  and  if  not  delivered 
they  would  sue  to  recover  it.  Plaintiffs  further  allege  that  the  con- 
sideration paid  to  the  said  B.  M.  Childress  for  the  property  in  ques- 
tion was  funds  derived  from  and  donated  by  the  father  of  the  said 
B.  H.  Scott  and  grandfather  of  plaintiffs,  whose  wish  and  intention 
was  that  said  premises  should  be  so  deeded  that  the  said  B.  H. 
Scott  should  have  only  a  life  estate  therein  and  at  his  death  said 
premises  should  pass  in  fee  simple  to  the  children  of  said  B.  H. 
Scott,  which  was  known  to  defendant  Brin. 

To  the  plaintiffs'  petition  the  defendant  filed  and  urged  a  general 
demurrer  and  special  demurrers,  among  others,  to  the  following 
effect:  That  said  petition  shows  on  its  face  that  the  plaintiffs 
are  now  estopped  from  cancelling  the  deed  to  defendants  because 
it  appears  therefrom  that  they  remained  silent  and  acquiesced 
therein  and  suffered  said  deed  to  stand  without  any  act  of  dis- 
affirmance for  seven,  nine  and  twelve  years  respectively  after 
they  had  arrived  at  the  years  of  maturity;  that  said  petition  shows 
on  its  face  that  the  plaintiffs  are  barred  by  the  statute  of  three,  four, 
five  and  ten  years  limitation;  that  the  allegations  of  plaintiffs' 
petition  and  the  deed  from  B.  M.  Childress  to  B.  H.  Scott,  attached 
to  said  petition  and  made  a  part  thereof,  and  under  which  plaintiff 
claim,  show  that  the  fee  simple  title  to  the  premises  involved  in  the 
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suit  was  conveyed  to  and  vested  in  said  B.  H.   Scott^  and  by  said 
Scott^s  deed  to  defendant  passed  to  and  became  vested  in  defendant. 

The  general  demurrer  was  overruled,  but  the  special  demurrers, 
except  the  one  last  mentioned,  were  sustained  by  the  trial  court 
and  plaintiffs  declining  to  amend,  their  suit  was  dismissed  and  they 
have  appealed. 

The  defendant,  however,  excepted  to  the  court's  action  in  over- 
ruling liis  special  demurrer  to  the  effect,  that  plaintiffs*  petition 
sliowed  on  its  face  that  the  fee  simple  title  to  the  property  in  con- 
troversy was  vested  in  plaintiffs'  ancestor,  B.  H.  Scott,  by  the- deed 
from  Childress  to  him,  and  passed  to  defendant  by  the  said  Scott's 
deed  dated  May  18,  1893,  and  presents  that  question  by  a  proper 
assignment  of  error  for  review.  If  this  assignment  should  be  sus- 
tained, appellants  have  no  cause  of  action  and  the  court's  action  in 
dismissing  their  suit  was  correct  without  regard  to  his  rulings  upon 
the  other  phases  of  the  case,  of  which  appellants  complain,  and 
need  not  be  decided. 

The  question  then  is,  did  the  deed  from  B.  M.  Childress  to  B.  H. 
Scott,  dated  December  10,  1885,  vest  in  the  said  Scott  only  a  life 
estate  to  the  property  in  controversy  or  a  fee  simple  title  by  opera- 
tion of  the  rule  in  Shelley's  case?  The  deed  recites  a  consideration 
of  six  thousand,  seven  hundred  and  fifty  dollars  paid,  and  that  the 
grantor  does  thereby  "grant,  sell  and  convey  unto  the  said  B.  H. 
Scott  for  the  i)eriod  of  his  natural  life  and  after  his  death  to  the 
heirs  of  his  body,  lawfully  begotten,  said  property."  The  habendum 
clause  of  the  deed  reads  thus:  "To  have  and  to  hold  the  above 
described  premises — ^unto  the  said  Scott  for  the  term  of  and  during 
his  natural  life,  as  aforesaid,  and  after  his  death  to  the  heirs  of  his 
body,  lawfully  begotten,  etc."  The  rule  in  Shelley's  case,  as  stated 
by  Mr.  Preston  and  quoted  by  Mr.  Kent  in  the  fourth  volume  of 
his  Commentaries,  page  240,  is  as  follows:  "When  a  person  takes 
an  estate  of  freehold,  legally  or  equitably,  under  a  deed,  will  or  other 
writing  and  in  the  same  instrument,  there  is  a  limitation,  by  way 
of  remainder,  either  with  or  without  the  interposition  of  another 
estate,  of  an  interest  of  the  same  legal  or  equitable  quality,  to  his 
heirs,  or  heirs  of  his  body,  as  a  class  of  persons,  to  take  in  succes- 
sion from  generation  to  generation,  the  limitation  to  the  heirs  entitles 
the  ancestor  to  the  whole  estate."  In  Hancock  v.  Butler,  21  Texas, 
804,  it  is  stated:  "This  result  would  follow,  although  the  deed 
might  express  that  the  first  taker  should  have  a  life  estate  only. 
It  is  founded  on  the  use  of  the  technical  wx)rds  ^heirs'  or  'heirs  of 
his  body'  in  the  deed  or  will."  The  language  of  the  deed  under 
consideration,  and  upon  which  the  question  for  decision  turns,  seems 
to  clearly  bring  the  case  within  the  above  rule.  The  technical  words 
"heirs  of  his  body"  are  employed  by  the  grantor  to  describe  the 
persons  who  should  take  after  the  death  of  B.  H.  Scott,  and,  if  not 
qualified  by  other  provisions  or  language  of  the  deed,  vested  in 
the  said  Scott  an  estate  in  fee  simple.  Such  words,  without  qualifi- 
cation, are  words  of  "limitation"  and  not  of  "purchase,"  and  entitled 
the  grantee,  B.  H.  Scott,  to  the  whole  estate.  "All  the  modem 
cases   contain    one    uniform    language    and    declare    that    the    words 
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'heirs  of  the  body,'  whether  in  deeds  or  wills,  are  construed  as 
words  of  limitation,  unless  it  clearly  and  unequivocally  appears  that 
they  were  used  to  designate  certain  individuals  answering  the  de- 
scription of  heirs  at  the  death  of  the  party/'     4  Kent,  p.  252. 

If  it  appears  from  the  instrument  that  the  words,  '^eirs  of  his 
body,''  are  used  to  designate  the  children  of  the  grantee  or  devisee, 
effect  will  be  given  to  that  intention  and  the  estate  conveyed  or 
bequeathed  will  be  limited  to  the  life  of  such  grantee  or  devisee 
with  remainder  in  fee  to  the  children  thus  designated.  If  it  does 
not  so  appear,  the  law  gives  to  such  language  the  effect  of  con- 
ferring upon  the  named  grantee  or  devisee  an  absolute  estate.  In 
the  case  of  Lacey  v.  Floyd,  99  Texas,  112,  our  Supreme  Court  had 
under  consideration  the  following  provision  of  a  will:  **!  wiU  to 
Amos  B.  Steele  all  the  land  that  I  bought  of  Joseph  Kichols,  also 
the  land  that  I  bought  of  Mr.  Patterson,  to  have  and  to  hold  during 
his  natural  life,  and  at  his  death  to  his  lawful  heirs."  In  the  ab- 
sence of  language  qualifying  and  limiting  these  words  it  was  held 
that  the  rule  in  Shelley's  case  applied,  and  that  the  provision  of 
the  will  quoted  vested  in  Amos  B.  Steele  a  fee  simple  title  to  the 
land.  It  was  also  held  in  that  case,  that  the  words  ''at  his  death" 
furnished  no  interpretation  of  the  term  "lawful  heirs."  Illustrative 
of  the  principle  that,  where  the  technical  words  "heirs  of  his  body" 
or  "bodily  heirs"  are  qualified  and  limited  by  other  language  of  the 
instrument  and  showing  the  same  to  have  been  used  to  designate 
the  children  of  the  grantee  or  devisee,  the  estate  conferred  will  be 
limited  to  the  life  of  such  grantee  or  devisee  with  remainder  in  fee 
to  the  children,  is  the  case  of  Simonton  v.  White,  93  Texas,  60.  In 
that  case  "the  consideration  expressed  in  the  deed  from  Gentry  to 
Mrs.  Simonton  is  the  affection  of  the  grantor  for  his  daughter  and 
her  four  children,  naming  them,  and  the  duty  owed  to  them."  The 
deed  provided  "that  the  land  and  property  thereby  conveyed  was 
not  to  be  traded  or  sold,  but  the  produce  of  the  same  should  go  to 
the  support  of  Mrs.  Simonton  and  her  family  during  her  natural 
life  and  at  her  death  to  be  equally  and  impartially  divided  between 
her  bodily  heirs."  It  was  held,  in  view  of  the  language  used  ex- 
pressing the  purpose  and  intent  of  the  grantor,  that  Mrs.  Simonton 
took  an  estate  for  life  only  with  remainder  in  fee  to  her  children 
after  her  death.  In  discussing  the  question  the  court  said:  "If 
'bodily  heirs'  means  the  heirs  of  Mrs.  Simonton  in  an  indefinite  line 
of  succession,  the  provision  quoted  is  void;  the  declared  consideration 
is  without  meaning,  and  the  clause  forbidding  alienation  becomes 
inoperative.  Governed  by  the  rule  in  Shelley's  case,  the  requirement 
that  the  produce  of  the  property  should  be  applied  to  the  support 
of  the  daughter  and  her  children  amounts  to  a  false  pretense,  and 
the  direction  that,  after  Mrs.  Simonton's  death,  the  property  should 
be  equally  divided  between  her  bodily  heirs,  is  impossible  of  execu- 
tion and  absurd.  If,  however,  the  words  'bodily  heirs'  as  used  in 
the  deed  be  construed  to  mean  the  four  children  named  or  to  in- 
clude with  them  those  subsequently  born,  the  consideration  expressed 
and  the  declared  purposes  harmonize,  the  prohibitory  clause  is  not 
only  valid,  but  necessary  for  the  preservation  of  the  trust  created 
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and  the  provision  for  common  support  responds  to  the  declared 
paternal  affection  and  duty.  Under  this  construction^  impartial 
distribution  of  the  property  at  the  termination  of  the  life  estate  is 
both  possible  and  just.  The  rule  in  Shelley's  case^  if  applied  to  this 
instrument,  destroys  all  of  the  benefits  which  were  intended  to  be 
conferred  upon  the  children  and  renders  the  instrument  incongruous 
and  contradictory  in  all  of  its  parts,  while  the  enforcement  of  the 
well  defined  intention  of  the  grantor  harmonizes  every  provision 
of  the  deed.'*  It  was  distinctly  said,  however,  in  that  case  that, 
"if  Gentry  used  the  words  ^bodily  heirs"'  in  their  technical  sense, 
the  children  would  be  excluded  from  the  benefits  of  the  conveyance; 
that  if  not  qualified,  such  wordd  would  vest  in  Mrs.  Simonton  an 
estate  in  fee  simple. 

There  is  no  provision  or  language  in  the  deed  from  B.  M. 
Childress  to  appellants'  ancestor,  B.  H.  Scott,  qualifying  the  words 
"heirs  of  his  body,"  in  the  sense  required,  or  showing  in  any  manner 
that  they  were  used  otherwise  than  in  their  technical  sense.  The 
language  "for  and  during  his  natural  life"  and  "after  his  death" 
has  no  such  effect.  Lacey  v.  Floyd,  supra.  Nor  can  the  words 
^lawfully  begotten"  immediately  following  "heirs  of  his  body"  be 
construed  as  limiting  or  restricting  the  application  of  the  latter  to 
the  children  of  B.  H.  Scott.  It  follows  that  by  the  terms  of  said 
deed  a  fee  simple  title  to  the  property  sought  to  be  recovered  was 
vested  in  the  said  B.  H.  Scott  and  by  his  deed  passed  to  appellee. 
This  being  true,  appellee's  special  demurrer  No.  6,  wliich  was  over- 
ruled, should  have  been  sustained,  and  it  does  not  matter  that  the 
trial  court,  upon  some  other  ground  dismissed  appellants'  suit,  the 
dismissal  was  correct  and  the  judgment  to  that  effect  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


Will  A.  Watkin  Musio  Company  v.  T.  J.  Basham. 

Decided  January  11,  1908. 

Joint  Obligation — ^Beleaie  of  One. 

Where  one  of  several  joint  obligors  is  released  by  the  obligee,  and  it 
affirmatlTely  appears  that  it  was  not  the  intention  of  the  parties  to  release 
the  other  obligors,  the  release  will  be  construed  as  a  covenant  not  to  sue  and 
it  will  not  affect  the  obligation  of  the  co-obligors.  Such  release,  however,  does 
not  affect  the  right  of  the  obligors  discharging  the  debt  to  contribution  from 
the  obligor  released. 

Appeal  from  the  County  Court  of  Dallas  County.  Tried  below 
before  Hon.  H.  F.  Lively. 

Jno.  M.  McCoy  and  0.  D.  Hunt,  for  appellant. — The  efiFeet  of 
the  instrument  called  a  release  given  by  plaintiff  to  Mrs.  Nina  Shinn 
is  not  the  same  as  that  of  a  technical  release  under  seal  at  common 
law,  but  of  a  covenant  not  to  sue.  Merchants  National  Bank  v. 
McAnulty,  31  S.  W.  Rep.,  1091;  Merchants  National  Bank  v. 
McAnulty,  89  Texas,  124;  Elgin  City  Banking  Company  v.  Self,  35 
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S.  W.  Kep.,  953;  Parmelee  v.  Lawrence,  44  111.,  405;  EUia  v.  Esson, 
50  Wis.,  138,  36  Am.  Sep.,  830;  24  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  293;  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  506,  note  8; 
1  Parsons  on  Contracts,  p.  24. 

The  effect  of  the  release  being  that  of  a  covenant  not  to  sue,  the 
liability  of  defendant  to  plaintiff  is  the  same  as  it  would  have  been 
had  there  been  no  release  given  to  Mrs.  Shinn  and  plaintiff  had 
elected  to  sue  the  defendant  alone.  Harrison  v.  Close,  2  Johnson, 
448,  3  Am.  Dec.,  444,  and  authorities  above. 

Ouynes  &  Colgin,  for  appellee. — ^Where  there  are  two  or  more 
joint  obligors  on  a  contract  or  promissory  note  and  one  of  them  is 
discharged  by  a  written  instrument  without  the  knowledge  or  consent 
of  the  others,  and  a  reservation  is  made  therein  retaining  the  right 
of  enforcement  against  the  remaining  joint  obligors,  the  latter  are 
absolved  from  all  liability  save  and  except  as  to  the  payment  of  their 
proportionate  share  of  the  obligation.  Bates  v.  Wills  Point  Bank, 
32  S.  W.  Rep.,  340;  Glasscock  v.  Hamilton,  62  Texas,  150. 

BOOKHOTJT,  Associate  Justice. — This  suit  was  brought  in  the 
County  Court  of  Dallas  County,  Texas,  by  appellant.  Will  A.  Watkin 
Music  Company,  against  appellee,  T.  J.  Basham,  to  recover  upon 
twelve  promissory  notes,  executed  on  the  18th  day  of  April,  1906, 
by  appellee  and  one  Mrs.  Nina  Shinn,  and  made  payable  to  the 
appellant  at  Dallas,  Texas,  eleven  of  which  are  for  the  sum  of  $30 
each,  and  one  for  the  sum  of  $20,  and  to  foreclose '  a  chattel  mort- 
gage upon  a  certain  piano  for  the  purchase  price  of  which  said 
notes  were  given. 

Appellee  by  first  amended  original  answer  pleaded  that  appellant, 
without  his  knowledge  or  consent,  had  released  Mrs.  Nina  Shinn, 
who  had  also  signed  the  notes;  that  he  was  surety  on  the  said  notes, 
and  not  principal,  and  that  the  release  of  Mrs.  Shinn  released  him 
of  all  liability  upon  the  notes.  And  further  pleaded  in  the  alter- 
native that,  if  he  was  not  a  surety,  he  was  a  joint  maker,  praying 
that  in  the  event  the  court  found  he  was  a  joint  maker,  he  be  held 
liable  for  one-half  of  the  amount  of  the  notes. 

Appellant  by  first  supplemental  petition  pleaded  that  Mrs.  Shinn 
had  never  been  liable  upon  the  notes;  that  it  was  understood  by  all 
the  parties  at  the  time  of  execution  of  the  notes  that  appellee  alone  was 
to  be  looked  to  for  payment  of  same;  that,  after  the  execution  of  the 
notes  and  while  the  piano  in  question  was  in  the  possession  of  Mrs. 
Shinn,  appellee  had  promised  appellant  to  pay  the  full  amount  of 
the  notes,  if  the  piano  was  delivered  to  him.  That  the  release  given 
by  plaintiff  to  Mrs.  Shinn  in  no  way  released  appellee  of  his  lia- 
bility on  the  notes,  as  all  of  its  rights  against  appellee  were  ex- 
pressly reserved  therein.  That  after  obtaining  the  piano  from  Mrs. 
Shinn  it  had  tendered  the  same  to  appellee,  but  that  the  latter  re- 
fused to  receive  the  piano  or  pay  the  notes,  or  any  part  of  them- 
Appellant  tendered  the  piano  to  appellee  at  the  trial. 

The  case  was  tried  before  the  court  on  the  20th  day  of  December, 
1906,  without  the  intervention  of  a  jury  and  judgment  rendered  in 
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favor  of  plaintiff  for  one-half  of  the  amount  of  the  notes^  principal, 
interest,  and  attorneys'  fees,  $203.44,  with  foreclosure  of  lien  upon 
piano.  To  which  judgment  plaintiff  excepted,  and  perfected  an 
appeal.     The  facts  appear  in  the  opinion. 

Opinion. — On  the  18th  of  April,  1905,  T.  J.  Basham  and  Mrs. 
Nina  Shinn  executed  and  delivered  to  the  Will  A.  Watkin  Music 
Company,  in  the  city  of  Houston,  eleven  promissory  notes  for  $30 
each  and  one  for  $20.  Said  notes  drew  six  percent  per  annum  in- 
terest to  maturity  and  ten  percent  after  maturity  and  also  ten  per- 
cent additional  for  attorney's  fees,  if  placed  in  the  hands  of  an 
attorney  for  collection.  Said  notes  retained  a  lien  on  one  Watkin 
Art  Style  Piano,  No.  324050,  and  further  provided  that  the  failure 
to  pay  one  or  either  of  said  notes,  when  the  same  became  due,  ma- 
tured the  unpaid  notes  and  that  said  Will  A.  Watkin  Music  Com- 
pany should  have  the  right  to  take  said  piano  on  the  failure  of  the 
makers  to  pay  said  notes,  or  either  of  them.  These  notes,  with 
the  check  of  Basham  for  $25,  were  given  in  payment  of  the  piano 
upon  which  the  lien  was  retained.  They  were  the  joint  obligation 
of  T.  J.  Basham  and  Mrs.  Nina  Shinn.  When  the  first  note  became 
due  and  payable,  on  July  18,  1906,  it  was  presented  to  both  T.  J. 
Basham  and  Mrs.  Nina  Shinn  for  paymcQt,  and  payment  was  re- 
fused by  each  of  them,  and  plaintiff  then  declared  each  and  all  of 
said  notes  due  and  payable.  On  August  11,  1906,  Will  A.  Watkin 
Music  Company,  plaintiff,  through  its  agent,  E.  I.  Conkling,  secured 
possession  of  said  piano  from  Mrs.  Nina  Shinn  by  and  through 
the  execution  of  the  following  instrument,  to  wit: 

"Houston,  Texas,  August  11,  1906. 
"This  is  to  certify  we  hereby  agree  to  release  Mrs.  Nina  Shinn 
of  her  obligation  in  payment  for  Watkin  Art  Style  Piano.  The 
notes  of  signature,  bearing  T.  J.  Basham  and  Mrs.  Nina  Shinn, 
will  be  maintained,  holding  said  payment  on  said  T.  J.  Basham  until 
paid  by  him.  This  does  not  release  said  T.  J.  Basham  of  obligations 
to  the  said  Will  A.  Watkin  Music  Company.  They  reserve  the 
right  to  collect  notes  as  prescribed  therein. 

"(Signed)  Will  A.  Watkin  Music  Company, 

"E.  I.  Conkling,  Manager.'* 

Said  instrument  of  release  of  the  said  Mrs.  Nina  Shinn  was  exe- 
cuted and  delivered  by  the  plaintiff  to  said  Mrs.  Nina  Shinn  without 
the  knowledge  and  consent  of  defendant,  T.  J.  Basham. 

The  question  raised  by  this  appeal  is,  what  construction  is  to 
be  given  to  this  instrument?  The  trial  court,  in  effect,  held  that 
the  same  not  only  released  Mrs.  Nina  Shinn  from  the  payment  of 
the  notes  as  to  plaintiff,  but  also  released  T.  J.  Basham,  except  as 
to  his  proportionate  part,  which  he  held  was  one-half  of  the  amount 
of  the  notes,  and  proceeded  to  render  judgment  against  him  in 
plaintiff's  favor  for  one-half  the  amount  called  for  in  the  notes. 
This  release  expressly  states  that  it  does  not  release  T.  J.  Basham, 
bat  the  said  Will  A.  Watkin  Music  Company  reserves  the  right  to 
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collect  the  notes  as  therein  described.  There  can  be  no  question  then 
that  the  parties  to  the  release  did  not  intend  to  release  T.  J.  Basham 
from  the  notes.  Such  release  did  not  have  the  effect  of  a  teclinical 
release;  but  must  be  construed  as  only  an  agreement  not  to  charge 
the  party  to  whom  it  is  given.  It  is^  in  effect^  a  covenant  not  to 
sue  Mrs.  Shinn  upon  the  notes,  but  leaves  her  co-obligor,  Basham, 
liable  thereon  the  same  as  if  no  release  had  been  given.  Merchants 
National  Bank  v.  McAnulty,  31  S.  W.  Rep.,  1091 ;  Merchants  National 
Bank  v.  McAnulty,  89  Texas,  124;  Elgin  City  Banking  Co.  v.  Self, 
35  S.  W.  Rep.,  953;  Parmelee  v.  Lawrence,  44  111.,  405;  Ellis  v. 
Esson,  60  Wis.,  138;  36  Am.  Rep.,  830;  24  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  p.  293;  1  Parsons  on  Contracts,  p.  25  (9th  ed.).  As 
between  Basham  and  the  plaintiff,  he  is  liable  for  the  full  amount 
called  for  by  the  notes,  but  the  notes  being  the  joint  obligation  of 
himself  and  Mrs.  Shinn,  should  he  pay  more  than  his  first  propor- 
tion of  the  same  he  is  entitled  to  contribution.  The  instrument 
does  not  deprive  Basham  of  the  right  to  demand  contribution  of 
Mrs.  Sliinn  in  the  event  he  pays  more  than  his  just  proportion  of 
the  debt,  notwithstanding  she  had  been  released  by  the  music  com- 
pany.    Merchants  Nat.  Bank  v.  McAnulty,  89  Texas,  124. 

We  are  asked  to  reverse  the  judgment  and  render  the  same  in 
favor  of  appellant  for  the  full  amount  of  the  notes  sued  on.  The 
case  having  been  tried  by  the  court  without  a  jury  and  conclusions 
of  fact  filed,  we  will  proceed  to  render  such  judgment  as  should  have 
been  entered  in  the  trial  court.  It  is  ordered  that  the  judgment 
be  reversed  and  judgment  here  rendered  for  appellant  for  the  amount 
of  the  notes  sued  on,  with  six  percent  per  annum  interest  to  their 
maturity  and  ten  percent  per  annum  interest  from  maturity  to  the 
present  time  with  ten  percent  on  the  amount  for  attorneys*  fees, 
and  that  appellant's  lien  on  the  piano  described  in  the  petition  be 
foreclosed. 

Reversed  and  rendered. 

ON  REHEARING. 

# 

Complaint  is  made  in  the  motion  for  rehearing,  that  we  failed  to 
consider  the  cross-assignments  of  error  filed  by  appellee.  The  cross- 
assignments  were  fully  considered  by  this  court,  and  because  we 
were  of  the  opinion  they  were  without  merit,  they  were  overruled. 
The  remarks  in  the  opinion  are  applicable  to  many  of  the  cross- 
assignments,  and  those  not  discussed  were  not  considered  well  taken. 
The  motion  for  rehearing  is  overruled. 

Overruled. 


Jack  Whittaker  et  al.  v.  W.  W.  Thater  et  al. 

Decided  January  13,  1908. 

1. — ^Land  Certificate — Sale — Title  to  Land. 

A  sale  by  an  administrator  of  a  land  certificate  after  it  has  been  located 
and  patented,  does  not  pass  title  to  the  land. 
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2. — Trial— Agreement  of  Counsel. 

An  agreement  between  oounsel  that  either  party  may  read  from  a  certain 
abstract  any  instrument  therein  contained  with  the  same  effect  as  if  the  loss 
of  the  original  had  been  duly  proven,  does  not  include  the  right  to  read  from 
the  deed  record  an  instrument  embraced  in  the  abstract,  without  proof  of  the 
loss  of  the  original. 

8. — Charge— Exdusion  of  Iisne. 

In  a  suit  of  trespass  to  try  title  wherein  the  defendant  plead  not  guilty 
as  well  as  limitation,  charge  considered,  and  held  erroneous  in  that  it  elimin- 
ated every  issue  except  limitation,  and  allowed  the  plaintiff  to  recover  without 
proving  a  superior  title. 

4. — ^Possession — ^Declarations  as  to. 

Declarations,  as  well  as  acts  of  one  in  actual  possession  of  land,  showing 
that  he  claims  to  be  the  owner,  are  admissible  as  tending  to  show  hostility 
of  possession,  and  are  not  subject  to  the  objection  that  they  are  self -serving. 

5. — Cumnlative  EYidence— Ezdnsion — ^Error. 

The  exclusion  of  competent  evidence  is  not  rendered  harmless  by  the  fact 
that  other  evidence  to  the  same  effect  is  before  the  jury.  A  different  rule 
obtains  as  to  the  admission  of  incompetent  evidence. 

6. — ^Argument  of  Counsel — ^Practice. 

Where  the  evidence  is  sharply  conflicting  upon  a  material  issue,  the 
improper  remarks  and  conduct  of  counsel  will  constitute  reversible  error. 
Rule  exemplified. 

Appeal  from  the  55th  District  Court,  Harris  County.  Tried 
below  before  Hon.  W.  P.  Hamblen. 

Fisher,  Sears  dk  Campbell,  for  appellant. — A  sale  by  an  adminis- 
trator of  a  certificate  for  land  after  it  has  been  located  will  not  pass 
the  title  to  the  land  located  under  it.  Thompson  v.  Langdon,  87 
Texas,  259;  East  v.  Dugan,  79  Texas,  330;  Hume  v.  Ware,  87 
Texas,  383;  Bead  v.  Allen,  56  Texas,  194. 

The  charge  eliminated  every  other  question,  and  directed  a  ver- 
dict for  plaintiffs,  if  the  jury  found  that  defendants  made  admis- 
sions that  they  were  only  holding  said  land  with  a  view  of  purchas- 
ing the  same  from  the  owners,  and  this  was  error,  as  plaintiffs'  rights 
to  recovery  depended  on  a  finding  in  their  favor  on  other  issues. 
Baker  v.  Ashe,  80  Texas,  361;  San  Antonio  &  A.  P.  Ey.  v.  Robinson, 
73  Texas,  283. 

In  argument  counsel  should  confine  themselves  to  the  evidence. 
It  is  reversible  error  to  state  to  a  jury,  as  was  done,  that  the  counsel 
can  sustain  his  witness  by  matters  not  in  evidence,  and  offer  to  do  so 
by  a  prior  statement  not  in  evidence,  when  the  credibility  of  the 
witness'  statement  is  under  discussion.  Galveston,  H.  &  S.  A.  By. 
v.  Marsden,  1  W.  &  W.  Texas  Ct.  of  Apps.,  sec.  1001;  4  Wilson 
Texas  Court  of  Appeals,  sec.  22  and  sec.  89;  Willis  &  Bro.  v.  Mc- 
Neill, 57  Texas,  474-475;  Leach  v.  Dodson,  64  Texas,  189;  Gulf, 
C.  &  S.  P.  V.  Butcher,  83  Texas,  313-314. 

Baker,  Botts,  Parker  &  Oarwood  and  E,  P,  &  Otis  K.  Hamblen, 

for  appellees. — In  the  absence  of  evidence  in  the  probate  proceedings 

'conclusively   showing   that   the   bounty   warrant   only    was    sold,    and 
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not  the  land  on  which  it  was  located,  the  court  will  presume  that 
the  Probate  Court  sold  the  land,  as  it  should  have  done,  and  not 
the  bounty  warrant  alone,  as  it  should  not  have  done. 

In  a  collateral  attack  all  presumptions  are  in  favor  of  the  regularity 
of  the  probate  proceedings.  Templeton  v.  Ferguson,  89  Texas,  57; 
Lyne  v.  Sanford,  82  Texas,  63.  As  to  description:  Lubbock  v. 
Binns,  20  Texas  Civ.  App.,  412;  Whitaker  v.  Thayer,  86  S.  W. 
Eep.,  366. 

It  was  admissible  and  proper  to  read  from  the  original  record 
books  of  deeds  the  instrument  there  recorded  as  a  circumstance  tend- 
ing to  prove  the  execution  of  a  deed  from  Southmayd  to  De  Cordova, 
proof  of  the  loss  of  the  original  deed  having  been  waived.  Crain 
V.  Huntington,  81  Texas,  615;  Baylor  v.  Tillebach,  20  Texas  Civ. 
App.,  493;  McCarty  v.  Johnson,  20  Texas  Civ.  App.,  189. 

McMEANS,  Associate  Justice. — This  was  a  suit  of  trespass  to 
try  title,  brought  by  appellees  W.  W.  Thayer,  Maria  L.  Clarke  and 
others,  plaintiffs  below,  against  appellants  Jack  Whittaker  and  his 
wife,  Caroline  Whittaker,  and  others,  defendants  below,  to  recover 
the  Moses  Merritt  640-acre  survey  of  land  in  Harris  County.  The 
petition  was  filed  January  3,  1903.  Whittaker  and  wife  answered 
by  plea  of  not  guilty  and  by  plea*  of  limitation  of  ten  years  as  to 
129  9-10  acres,  described  by  metes  and  bounds  in  their  answer.  In 
replication  to  the  plea  of  limitation  Maria  L.  Clarke,  pleaded  cover- 
ture. Plaintiffs  dismissed  their  suit  as  to  Jack  and  Caroline  Whit- 
taker except  as  to  the  129  9-10  acres  described  in  their  answer.  The 
case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judgment 
for  appellees,  from  which  the  defendants  Whittaker  and  wife  duly 
perfected  their  appeal. 

One  of  the  links  in  the  chain  of  plaintiffs'  title  was  a  deed  from 
Jacob  De  Cordova  as  administrator  of  the  estate  of  Proctor  P. 
Hosley  to  John  Allen  Southmayd.  Appellants  objected  to  the  in- 
troduction of  this  deed  in  evidence  on  the  ground  that  the  deed 
showed  that  the  administrator  only  sold  the  certificate  for  land 
granted  to  Moses  Merritt  for  1280  acres,  numbered  2699,  and  that 
the  sale  was  void  because  the  evidence  showed  that  at  the  time  of 
the  sale  tlie  land  had  been  located  and  patented.  The  action  of  the 
court  in  overruling  the  objection  and  admitting  the  deed  in  evi- 
dence is  made  tlie  basis  of  appellants'  first  assignment  of  error.  If, 
as  contended  by  appellants,  the  sale  by  the  administrator  was  of  the 
certificate,  after  the  land  had  been  located  and  patented,  and  not 
of  the  land,  the  purchaser  acquired  no  title.  East  v.  Dugan,  79 
Texas,  329.  On  a  former  trial  of  this  case  the  same  objection  to 
the  introduction  of  said  deed  was  made  and  overruled  and  the 
Court  of  Civil  Appeals  of  the  Fourth  District  in  passing  upon  the 
question  (86  S.  W.  Eep.,  366)  concluded  that  the  sale  and  convey- 
ance was  of  the  land  and  not  of  the  certificate.  We  quote:  **The 
first,  second  and  third  (assignments)  insist  that  the  conveyance  from 
P.  De  Cordova,  administrator  of  the  estate  of  Proctor  P.  Hosley,  to 
John  Allen  Southmayd,  dated  September  1,  1845,  sold  the  certifi- 
cate and  not  the  land   (the  land  at  that  time  having  been  located 


1908.]  Whittakee  v.  Thaye&.  511 

and  patented)  and  that  the  sale  was  void  for  that  re^on.  We  do 
not  agree  with  this.  The  proceedings  had  in  the  Probate  Court 
concerning  the  sale  and  conveyance  indicate  that  the  property  in- 
tending to  be,  and  which  was,  sold,  was  land,  and  upon  the  face  of 
these  proceedings  the  courts  can  not  declare  otherwise/'  We  are 
not  inclined  to  agree  to  that  conclusion;  but  in  view  of  the  fact 
that  the  case  was  last  tried  in  the  court  below  upon  this  ruling 
we  do  not  think  that  we  should  disturb  the  judgment  on  the  ground 
presented  in  this  assignment.  Bailway  Co.  v,  Bellew,  62  S.  W. 
Bep.,  99. 

Before  the  trial  began  the  parties  to  the  suit  entered  into  a  written 
agreement  to  the  effect  that  either  party  might  read  from  a  certain 
abstract  of  title  any  instrument  contained  therein  with  the  same 
effect  as  if  said  instrument  was  a  duly  certified  copy,  and  proper 
notice  given,  and  said  copy  duly  filed  and  the  loss  of  the  original 
proven,  but  that  all  other  objections  thereto  were  reserved  and  might 
be  urged.  During  the  progress  of  the  trial  a  copy  of  an  instrument 
contained  in  the  abstract  purporting  to  be  a  deed  from  Jacob  De 
Cordova  to  J.  A.  Southmayd  was  offered  in  evidence  by  plaintiffs, 
but  was  withdrawn  after  the  court  had  sustained  appellant's  objec- 
tion that  the  deed,  was  not  properly  acknowledged.  Afterwards 
plaintiffs  offered  the  record  of  the  deed,  volume  K,  page  24,  which 
was  objected  to  for  the  reason  that  the  original  had  not  been  in- 
troduced or  accounted  for,  which  objection  was  overruled  and  this 
ruling  of  the  court  is  made  the  basis  of  appellant's  fourth  assign- 
ment of  error.  The  record  of  the  deed  was  inadmissible  in  the 
absence  of  proof  of  loss  of,  or  failure  to  account  for,  the  original. 
To  meet  appellants'  assignment,  appellees  urge  that  proof  of  loss 
of  the  original  deftd  had  been,  by  the  agreement,  waived.  To  this 
we  can  not  agree.  The  agreement  was  that  "either  party  may  read 
from  the  abstract  .  .  .  any  instrument  therein  contained  .  .  . 
with  the  same  effect  as  if  .  .  .  the  loss  of  the  original  had 
been  duly  proven."  The  agreement  was  that  the  parties  might  read 
from  the  abstract  any  instrument  therein  contained,  and  not  that 
they  might  read  from  the  record,  the  instruments  therein  referred 
to;  and  when  the  appellees  waived  the  right  to  read  the  abstract 
and  offered  in  evidence  the  deed  record,  appellants  were  not  bound 
by  the  agreement  to  waive  proof  of  loss  of  the  original. 

The  court  charged  the  jury  as  follows:  "If  you  believe  from 
the  evidence  that  within  the  ten  year  period,  relied  upon  by  de- 
fendants to  make  out  their  limitation,  that  the  said  defendants  made 
admission  that  they  were  only  holding  said  land  with  the  view  of 
purchasing  same  from  the  owners  of  said  land,  when  the  true  owners 
of  said  land  could  be  ascertained,  or  when  the  land  should  be  placed 
on  the  market,  you  are  charged  that,  in  the  event  you  so  believe  from 
the  evidence,  that  such  possession  would  not  be  adverse  to  the  true 
owner  as  defined  by  the  statute  of  limitations,  and  limitation  would 
not  run  in  defendants'  favor;  and  if  you  so  find  the  facts  to  be 
from  the  evidence  before  you,  you  will  find  for  the  plaintiffs."  This 
charge  is  assailed  by  appellants  on  the  ground  that  the  court,  by 
giving  it,  eliminated  every  issue  in  the  case  other  than  that  of  limi- 
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tation  and  ignored  the  issue  of  the  right  of  plaintiffs  to  recover 
being  dependent  upon  a  finding  in  their  favor  on  the  issue  of  title. 
This  assignment  is  sustained.  The  jury  could  well  have  assumed 
the  charge  to  mean,  unqualified  as  it  was^  that  if  within  the  ten 
year  period  the  defendants  admitted  they  were  not  claiming  ad- 
versely to  the  true  owners  they  could  not  recover  even  though  plain- 
tiffs had  failed  to  show  title  in  themselves. 

Appellants'  eleventh  assignment  is  as  follows:  "The  court  erred 
on  the  trial  in  excluding  the  testimony  of  Christian  Petry,  offered 
by  defendants,  to  the  effect  that  in  1892,  Whittaker,  while  in  pos- 
session of  the  land,  stated  to  the  witness  that  he  was  claiming  160 
acres  of  the  land,  and  was  in  possession  of  part  of  it  at  the  time, 
working  it,  said  testimony  being  excluded  on  the  ground  that  it 
was  a  self-serving  declaration,*'  etc.  Declarations,  as  well  as  the 
acts  of  one  in  actual  possession  of  the  land,  showing  that  he  claims 
to  be  the  owner,  are  admissible  as  tending  to  show  hostility  of  pos- 
session. 1  Cyc,  1148;  Lachausen  v.  Laughter,  23  S.  W.  Eep.,  513. 
The  testimony  should  have  been  admitted.  Appellees,  to  avoid  the 
force  of  appellants'  contention,  urge  that  the  evidence  sought  to  be 
elicited  was  only  cumulative,  and  that  appellants  had  proved  the 
same  facts  by  other  witnesses.  It  has  often  been  held  that  the 
admission  of  incompetent  testimony  over  objections  seasonably  in- 
terposed, is  harmless  where  testimony  to  the  same  effect  has  been 
admitted  without  objection;  but  we  know  of  no  case  that  extends 
the  rule  so  far  as  to  exclude  competent  testimony  because  other  com- 
petent evidence  to  the  same  effect  has  been  admitted. 

The  witness  Harrall  testified  that  appellant  Jack  Whittaker  told 
him,  in  effect,  that  he,  Whittaker,  had  squatted  on  the  land,  hoping 
the  owner  would  come  along  some  day  and  he  would  be  able  to 
buy  it;  that  he  wanted  to  buy  a  tract  of  land.  Whittaker  denied 
the  statement.  On  cross-examintition  counsel  for  appellant  asked 
Harrall  about  his  testimony  on  a  former  trial,  and  endeavored  to 
thus  show  that  a  discrepancy  existed  as  to  his  testimony  given  at 
this  and  at  the  former  trial.  Appellees'  counsel,  in  the  concluding 
argument,  holding  in  his  hand  a  statement  of  facts  which  was 
made  at  the  first  trial,  said  to  the  jury:  ''Mr.  Sears,  counsel  for 
defendant,  argued  to  you  that  Mr.  Harrall's  testimony  on  this  trial 
was  not  the  same  as  it  was  on  the  first  trial,  and  he  asked  him  about 
certain  parts  of  his  former  testimony,  and  I  will  now  show  you, 
from  this  statement  of  facts,  other  parts  of  Mr.  Harrall's  testimony 
which  will  show  you  that  he  did  then  testify  the  same  as  he  testifies 
now."  This  was  objected  to  on  the  ground  that  appellants'  counsel 
had  not  asked  the  witness  about  the  statement  in  the  statement  of 
facts  which  he  proposed  to  show  to  the  jury,  and  said  statement  of 
facts  was  not  in  evidence  and  counsel's  statement  to  the  jury  was 
improper  and  prejudicial.  The  court  overruled  the  objection  and 
an  exception  was  saved.  Thereupon  appellees'  counsel  stated:  *1f 
the  gentleman  objected  to  his  reading  from  the  statement  of  facts 
what  Mr.  Harrall  had  testified  to  on  the  previous  trial,  in  order 
to  show  that  there  was  no  discrepancy  in  his  evidence,  he  would  not 
read  the  same."    To  this  statement  appellant  also  objected.     Counsel 
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for  appellee  then  stated  to  the  court  that  he  would  not  read  from 
the  statement  of  facts  unless  appellants'  counsel  would  consent  to  it. 
Appellant  again  excepted  and  the  court  told  him  to  take  his  bill  of 
exceptions.  Whether  Whittaker's  possession  was  adverse  was  sharply 
contested.  Harrall  only  testified  to  admissions  by  Whittaker  that 
he  was  not  holding  in  hostility  to  the  owner.  The  court  had  excluded 
evidence  of  declarations  of  Whittaker  made  in  1892  that  he  was 
holding  under  a  claim  of  ownership.  Several  witnesses,  including 
Whittaker,  testified  to  Whittaker's  continuous  and  actual  possession 
from  the  year  1892  to  the  time  of  filing  of  the  suit  in  1903,  and 
Whittaker  himself  testified  that  his  possession  was  under  a  claim  of 
ownership  and  denied  the  statement  of  Harrall.  The  assignment 
of  error  based  on  the  exceptions  referred  to  presents  prejudicial 
error  and  is  sustained. 

We  have  examined  the  other  assignments  of  error  presented  by 
appellants,  and  do  not  find  any  reversible  error  in  any  of  them. 
For  the  errors  indicated  the  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Bachsl  Fbuoia  et  al.  v.  H.  M.  Tbueheabt  et  al. 

Decided  January  15,  1908. 

1.— A]ipeal— Anigimieiit  of  Error^-Propotltlon. 

A  proposition  not  germane  to  the  assignment  of  error  under  which  it  is 
made,  will  not  be  considered  by  the  appellate  court. 

S. — ^Tltle— Evidence — ^Practice. 

In  deraigning  title  a  party  is  not  required  to  introduce  his  deeds  in  chron- 
ologioEil  order.    This  is  matter  left  to  the  discretion  of  the  trial  court, 

8. — Same— Lost  Deed — ^Evidence. 

Where  it  is  sought  to  prove  the  existence  and  execution  of  a  lost  deed, 
evidence  of  the  assertion  of  title  under  such  deed,  that  the  land  was  bought 
and  sold  by  those  claiming  under  it,  and  that  no  claim  was  made  thereto  by 
tiie  alleged  grantor  or  his  heirs,  is  material  and  competent.  In  such  cases  a 
liberal  policy  has  been  adopted  by  the  courts  of  this  State  as  to  the  admission 
of  evidence. 

4.— Trespass  to  Try  Title— Evidence 

Because,  in  trespass  to  try  title,  one  deed  in  defendant's  chain  of  title  is 
lost  and  he  seeks  to  establish  the  existence  and  execution  of  such  deed  by  cir- 
cumstantial evidence,  is  no  reason  why  his  other  and  existing  muniments  of  title 
should  not  be  admitted  in  evidence.  An  objection  to  said  papers  that  the 
grantors  therein  were  not  shown  to  have  title  from  the  sovereignty  of  the 
soil,  was  properly  overruled. 

5. — ^Abstract  of  Title — ^Record — ^Notice. 

Where  an  abstract  of  title  had  been  recorded  in  the  deed  records  of  a 
coiinty,  and  a  defendant  in  trespass  to  try  title  alleged  that  he  was  an  inno- 
cent purchaser,  without  notice,  of  the  land  in  controversy,  a  charge  by  the  court 
that  the  record  of  said  abstract  was  not  notice  to  the  defendant,  a  subsequent 
purchaser,  of  the  existence  of  the  deed  alleged  to  be  lost  but  shown  in  said 
abstract,  unless  said  defendant  wonld  have  learned  of  said  abstract  and  its 
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contents  bv  such  enquiry  and  investigation  as  a  prudent  man  acting  in  good 
faith  would  have  exercised,  and  that  such  investigation  would  have  led  a 
prudent  man  to  conclude  that  the  deed  mentioned  had  been  executed,  was  not 
erroneous. 

6. — ^Purchaser — ^Possession — ^Notice. 

One  purchasing  an  interest  in  a  grant  is  chargeable  with  notice  of  the 
character  of  title  imder  which  other  persons,  in  possession  of  portions  of  the 
same  grant,  claim  an  interest  therein. 

7. — Jury — ^Beliberationa — ^Dooumentaxy  Evidence. 

A  written  instrument  attached  to  and  read  with  a  deposition,  but  after- 
wards separately  introduced  as  independent  evidence,  may  properly  be  taken  by 
the  jury  in  their  retirement. 

8. — ^Lost  Deed — ^Evidence  of  Bearch. 

Where  a  deed,  alleged  to  be  lost,  is  sixty-five  years  old;  the  grantee  a 
sea  captain  of  roving  habits  and  long  since  dead;  his  heirs  all  residents  of  a 
distant  State  and  their  names  and  residence  difficult  of  ascertainment,  and, 
under  all  the  evidence,  no  reasonable  ground  exists  to  doubt  the  execution  of 
the  deed,  slight  evidence  of  a  search  for  the  deed  will  sufiice  to  admit  secondary 
proof  of  its  execution.     .. 

9. — ^Ancient  Deed — ^Agent — ^Power — ^Presumption. 

When  a  deed  by  an  agent  is  shown  by  circumstances  to  have  been  executed, 
and  such  deed  is  more  than  thirty  years  old,  the  power  of  the  agent  will  be 
presumed. 

10. — Deed — Spanish  Law. 

A  deed  executed  in  1835  before  a  judge  of  the  first  instance,  signed  by 
him  with  instrumental  and  assisting  witnesses  and  by  the  grantor,  and  recit- 
ing in  the  body  of  the  instrument  that  the'  grantor  appeared  before  the  judge 
and  acknowledged  that  he  executed  the  deed,  is  admissible  in  evidence  as  a 
duly  authenticated  instrument.  And  the  fact  that  it  was  found  among  the 
papers  of  the  grantee  instead  of  among  the  public  archives  would  not  affect 
its  admissibility. 

1 1 . — Deed — ^Anthentication — ^Kegistration — Notice. 

A  deed  properly  authenticated  for  registration  according  to  the  laws  in 
force  at  the  time  of  its  execution,  may  be  admitted  to  record  at  any  time  there- 
after, and  will  be  effective  for  all  purposes  of  notice  after  that  date. 

1 2. — Judgment — ^Afflrmanee— Practice. 

Where,  under  the  evidence,  no  other  verdict  and  judgment  oould  have  been 
rendered  than  that  which  was  rendered,  a  case  will  not  be  reversed  by  an  appel- 
late court  for  errors  on  the  trial  which  ordinarily  would  require  a  reversal. 

ON  BEHEABINQ. 

13. — Trespass  to  Try  Title— Circumstantial  Evidence— Charge. 

Where,  in  a  suit  of  trespass  to  try  title,  the  defendant  relied  upon  cir- 
cumstantial evidence  to  prove  the  existence  and  execution  of  a  deed  in  his  chain 
of  title  alleged  to  be  lost,  charge  considered  and  held  not  upon  the  weight 
of  the  evidence. 


14. — Charge — ^Burden  of  Proof. 

An  objection  to  a  charge,  upon  the  issue  of  a  lost  deed,  that  it  placed 
the  burden  of  proof  upon  appellants  to  show  that  the  deed  was  not  executed,  con- 
sidered, and  held  hypercritical. 

Appeal  from  the  District  Court  of  Liberty  County.     Tried  below 
below  Hon.  L.  B.  Hightower. 
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F.  A,  Collins  and  Smith,  Crawford  dc  Sonfield,  for  appellants. — 
Ponrteenth  assignment  of  error.  The  court  erred  in  propounding 
the  following  question  to  the  jury:  *'Did  Joseph  Young  execute  a 
deed  conveying  to  Franklin  Hardin,  in  trust  for  James  A.  S.  Turner 
and  John  Swinney,  the  other  undivided  one-half  interest  in  the 
Joseph  Young  league?"  based,  as  said  question  was,  on  the  instruc- 
tions included  in  section  2  of  said  charge,  and  requiring  the  answer 
to  be  given  in  accordance  with  said  instructions.  Hammond  v. 
Coursey,  2  Posey^s  Unreported  Cases,  32;  International  &  G.  N. 
Ry.  Co.  v.  Ormond,  62  Texas,  274;  Medlin  v.  Wilkins,  60  Texas, 
409;  Galveston,  H.  &  S.  A.  By.  Co.  v.  Kutac,  76  Texas,  473;  Ran- 
dall v.  GUI,  77  Texas,  355;  Campbell  v.  Trimble,  75  Texas,  271; 
Hemdon  v.  Davenport,  12  S.  W.  Rep.,  1112;  McNamara  v.  Meunsch, 
66  Texas,  68. 

To  render  deeds  admissible  in  evidence  in  support  of  the  presump- 
tion of  a  grant,  or  as  circumstantial  evidence  of  the  execution  of  a 
deed,  it  must  be  shown  that  the  grantors  in  the  deeds  sought  to  be 
admitted  deraign  or  claim  title  under  the  grant  sought  to  be  pre- 
sumed or  the  deed  sought  to  be  so  proved,  and  inasmuch  as  the 
grantors  in  the  deeds  mentioned  in  the  assignments  are  not  shown 
to  be  connected  with  the  title  of  J.  A.  S.  Turner  and  John  Swinney, 
said  deeds  were  inadmissible  for  any  purpose  to  prove  the  title  of 
the  defendants  to  the'  second  half  of  the  league.  Schultz  v.  Tonty 
Lumber  Co.,  36  Texas  Civ.  App.,  448;  Gay  v.  Halton,  75  Texas  206. 

The  grantors  in  the  deeds  mentioned  not  being  connected  with 
the  deed  sought  to  be  presumed,  it  was  error  to  admit  them  in  evi- 
dence upon  that  issue.  Gay  v.  Halton,  75  Texas,  206;  Schultz 
V.  Tonty  Lumber  Co.,  36  Texas  Civ.  App.,  448. 

When  the  law  does  not  make  the  existence  of  certain  facts  notice, 
it  is  error  for  the  court  to  call  attention  to  the  existence  of  such 
facts,  unless  it  be  shown  that  the  parties  claiming  the  benefit  of 
innocent  purchaser  had  actual  knowledge  of  the  existence  of  the 
facts,  and  if  J.  L.  Hooks  never  saw  at  any  time  the  said  Cameron 
abstract  nor  the  record  thereof,  the  court  committed  error  in  charg- 
ing on  the  questions  of  notice  with  reference  to  said  abstract.  Mulley 
V.  Zeigler,  23  Texas,  93. 

It  is  error  for  the  court  to  charge  that  one  buying  land  must 
take  notice  of  the  character  of  the  title  under  which  parties  in 
possession  of  any  portion  of  the  land  so  purchased  claim  an  interest 
in  same,  unless  it  be  shown  that  had  such  purchaser  inquired  of 
the  parties  in  possession,  he  would  have  learned  from  them  that  they 
claimed  under  the  title  he  is  intending  to  buy,  and  where  the  testi- 
mony of  the  parties  in  possession,  as  in  this  case,  shows  that  they 
do  not  know  anything  about  the  Joseph  Young  title,  and  do  not 
claim  under  it,  there  is  no  issue  to  which  this  charge  applies.  Meyer 
V.  Miller,  23  S.  W.  Rep.,  993;  Wilson  v.  Williams,  25  Texas,  66; 
Fire  Association  of  Philadelphia  v.  Flournoy,  84  Texas,  632. 

The  court  erred  in  admitting  in  evidence  over  the  objections  of 
plaintiffs  the  deed  from  Henry  Kessler  to  George  Kessler  and  reci- 
tations therein,  of  date  October  22,  1888.  Masterson  v.  Jordan,  24 
S.  W.   iiep.,   549;  Halbert  v.   De  Bode,   15  Texas   Civ.   App.,   628; 
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McCoy  V.  Pease,  17  Texas  Civ.  App.,  307;  Wallace  v.  Berry,  83 
Texas,  332;  Porter  v.  Metcalf,  84  Texas,  468. 

When  certain  memoranda  or  notes  are  admissible  in  evidence  only 
in  connection  with  depositions  of  a  witness,  it  is  error  to  allow 
such  memoranda  or  notes  to  be  detached  from  the  depositions  and 
taken  by  the  jury  in  their  retirement  to  consider  their  verdict.  Cham- 
berlain V.  Pybas,  81  Texas,  516;  Snow  v.  Starr,  75  Texas,  418. 

Where  it  is  sought  to  prove  a  deed  by  secondary  evidence,  proof 
of  loss  of  the  original  and  search  for  same  must  be  made  before 
secondary  evidence  is  admissible,  and  the  defendants  Trueheart  and 
others  not  having  proven  loss  of  and  search  for  the  original  deed 
from  J.  A.  S.  Turner  by  E.  M.  Turner,  agent  to  John  Ayer,  sec- 
ondary evidence  was  not  admissible  to  prove  its  execution.  Bounds 
V,  Little,  75  Texas,  321;  VandergriflE  v.  Piercy,  59  Texas,  372; 
Hill  V.  Taylor,  77  Texas,  295;  Trimble  v.  Edwards,  84  Texas,  497; 
Adkins  v.  Galbraith,  30  S.  W.  Eep.,  291. 

It  is  the  province  of  the  court  when  an  instrument  is  offered  as  a 
muniment  of  title  to  construe  the  import  of  such  instrument  and 
its  legal  effect,  and  if  it  is  sought  to  prove  the  execution  of  a  deed 
by  circumstantial  evidence,  the  evidence  must  be  sufficient  to  show 
the  nature  of  the  instrument,  and  it  is  for  the  court  to  construe 
its  legal  effect,  and  it  was  error  to  admit  in  evidence  the  statement 
of  B.  F.  Cameron  contained  in  the  purported  abstract  that  there 
was  a  deed  from  Joseph  Young  to  Franklin  Hardin,  in  trust  for 
John  Swinney  and  J.  A.  S.  Turner.  This  is  substituting  the  opinion 
of  the  witness  for  the  province  of  the  court.  Gardner  v.  St^I,  34 
Texas,  563;  Kirby  v.  National  Loan  Co.,  54  S.  W.  Eep.,  1081. 

An  agent's  authority  to  execute  a  deed  will  be  presumed,  only 
after  the  lapse  of  thirty  years,  and  then  only  when  recited  in  a 
deed  made  in  the  exercise  of  the  authority,  and  therefore  said  ab- 
stract was  not  admissible  to  prove  the  authority  of  B.  M.  Turner. 
Dailey  v.  Starr,  26  Texas,  562;  Waltrous  v.  McGrew,  16  Texas,  513; 
O'Donnell  v.  Johns  &  Co.,  76  Texas,  362. 

This  deed  was  not  admissible  as  an  ancient  instrument,  because  its 
proper  custody  was  in  the  archives,  whereas  it  was  found  in  the  hands 
of  a  private  individual  and  was  not  shown  to  ever  have  been  in  the 
proper  official  custody.  Chamberlain  v.  Showalter,  23  S.  W.  Sep., 
1017;  McCarty  v.  Johnson,  49  S.  W.  Eep.,  1098. 

Stevens  &  Pickett,  W.  P.  Ellison  and  Ewing  &  Ring,  for  appel- 
lees.— A  charge  which  details  particular  facts  (supported  by  the 
evidence  introduced),  on  which  a  party  is  or  is  not  entitled  to  re- 
cover, but  not  setting  out  the  evidence  bearing  on  such  facts,  is  not 
objectionable  as  being  on  the  weight  of  evidence.  Such  charge  is 
eminently  proper  where  a  detail  of  particular  facts  is  necessary  to 
the  proper  and  intelligent  instruction  of  the  jury  as  to  the  rule  of 
law  applicable  to  the  issue,  and  where  the  jury  at  the  same  time 
are  told  that  "the  question  is  one  for  the  jury  to  decide  according 
to  the  weight  of  the  evidence,  as  they  shall  find  it.*'  Galveston 
St.   Ey.   V.  Zantzinger,  49   S.   W.   Eep.,  677;   Owens  v.   Mo.   Pac. 
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By.  Co.,  67  Texas,  684,  685;  Sydnor  v.  Texas  Saving,  etc.,  Ass'n, 
42  Texas  Civ.  App.,  138;  Boone  v.  Miller,  73  Texas,  562. 

Long  acquiescence  by  those  asserting  title  to  land  or  by  those 
under  whom  they  claim,  in  acts  of  ownership  by  others,  such,  for 
instance,  as  conveying  title,  bringing  suit,  partitioning  the  land, 
payment  of  taxes,  and  actual  occupancy  for  many  years  of  portions 
of  the  land  by  some  claiming  under  the  same  adverse,  title;  together 
with  nonpayment  of  taxes  and  nonassertion  of  ownership  of  any 
character  by  those  so  asserting  title,  or  by  the  ancestor  under  whom 
they  claim,  raises  the  presumption  of  a  grant  out  of  the  ancestor, 
and  in  a  case  where  the  records  have  been  destroyed  for  twenty- 
seven  years  before  suit  brought,  and  such  acquiescence  and  non- 
claim  have  continued  for  over  fifty  years,  the  presumption  is  almost, 
if  not  quite,  conclusive.  Sydnor  v.  Texas  Saving  and  Real  Estate 
Savings  Ass'n,  42  Texas  Civ.  App.,  138;  Hemdon  v.  Burnett,  21 
Texas  Civ.  App.,  25-27;  Dailey  v.  Starr,  26  Texas,  562;  Grant  v. 
Searcy,  35  S.  W.  Eep.,  861-863;  Hemdon  v.  Vick,  89  Texas,  469; 
Bounds  v.  Little,  75  Texas,  320-321;  Arthur  v.  Eidge,  40  Texas 
Civ.  App.,  137,  and  cases  cited;  Baldwin  v.  Goldfrank,  88  Texas, 
258;  Johnson  v.  Timmons,  50  Texas,  521;  O'Donnell  v.  Johns,  76 
Texas,  364;  Williams  v.  Conger,  49  Texas,  582  (600-602);  Williams 
v.  Conger,  125  U.  S.,  397   (424-426). 

A  person  can  not  be  an  innocent  purchaser  who  buys  land  without 
ever  seeing  it,  and  makes  no  investigation  of  those  in  possession, 
and  only  pays  far  less  than  its  market  value,  with  the  intent  and 
under  the  belief  that  he  is  getting  a  big  bargain.  Especially  is  this 
true  when  those  from  whom  he  purchases  refuse  to  give  a  war- 
ranty deed.  Johnson  v.  Lyford,  9  Texas  Civ.  App.,  90;  Littleton 
V.  Giddings,  47  Texas,  114  (119);  Hume  v.  Ware,  87  Texas,  380 
(384) ;  W^ilson  v.  Denton,  82  Texas,  531. 

Becitals  in  ancient  instruments  are  admissible  in  evidence,  espe- 
cially where  the  originals  have  been  recoi-ded  in  the  county  for  more 
than  thirty  years  before  their  introduction.  Harrison  v.  Fryar,  8 
Texas  Civ.  App.,  526;  Texas  Tram  Lumber  Co.  v.  Gwin,  52 
S.  W,  Rep.,  112;  Sydnor  v-,  Texas  Sav.  Assn.,  42  Texas  Civ. 
App.,  138;  McCarty  v.  Johnson,  20  Texas  Civ.  App.,  187;  Grant 
V.  Searcy,  35  S.  W.  Rep.,  861-863.  Anent  deeds  admitted  without 
proof  of  possession  thereunder:  O'Donnell  v.  Johns,  76  Texas,  364. 
Registry  of  ancient  deeds  strong  corroboration  of  title:  Holmes  v. 
Coryell,  58  Texas,  681;  Johnson  v.  Timmons,  50  Texas,  521.  Even 
though  improperly  recorded:  Hemdon  v.  Burnett,  21  Texas  Civ. 
App.,  25-27;  Frost  v.  Wolf,  77  Texas,  461. 

When  evidence  is  introduced  as  circumstances  in  support  of  the 
presumption  of  the  existence  of  a  lost  instrument,  and  one  ancient 
instrument,  with  its  recitals,  is  admissible  in  evidence,  then  the  ad- 
mission of  other  instruments,  copied  from  the  ancient  instruments, 
and  containing  the  same  recitals,  if  error,  would  be  harmless  error, 
and  could  not  be  held  to  have  prejudiced  the  jury.  The  sufficiency 
of  search  for  and  proof  of  lost  instruments  is  addressed  to  the  dis- 
cretion  of   the   court,  which   discretion   will   not  be   revised   unless 
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clearly   abused.     Bounds   v.   Little,   75    Texas,   317    (321);   Johnson 
V.  Lyford,  9  Texas  Civ.  App.,  90. 

The  certificate  of  a  clerk  who  has  examined  the  record  is  admissible 
as  secondary  evidence  as  to  the  existence  of  a  lost  instrument,  the 
copy  of  which  had  been  seen  by  him  of  record  while  he  was  clerk. 
If  the  clerk  is  dead,  proof  of  his  handwriting  and  of  his  former 
office  is  admissible.  If  alive,  the  same  facts  can  be  proven  by  his 
deposition.  Allen  v.  Bead,  66  Texas,  19;  Holmes  v.  Coryell,  58 
Texas,  681  (686);  Crain  v.  Huntington,  81  Texas,  615-616;  Johnson 
V.  Lyford,  9  Texas  Civ.  App.,  90. 

The  certificate  of  a  clerk  or  testimony  of  a  witness  that  he  once 
saw  the  record  of  an  instrument,  the  original  of  which  is  lost,  is 
competent  evidence,  although  the  witness  or  certificate  does  not 
purport  to  give  the  contents  of  the  instrument.  Daniels  v.  Creek- 
more,  7  Texas  Civ.  App.,  577;  Crain  v.  Huntington,  81  Texas,  614; 
Parks  V.  Caudle,  58  Texas,  220;  Eev.  Stats.,  art.  2313. 

Where  an  authentic  instrument,  executed  in  1835,  is  found  among 
the  papers  of  tlie  original  grantee  thereunder,  it  will  be  presumed 
either,  first,  that  it  was  a  duplicate  original,  such  as  it  was  not 
unusual  to  execute  at  such  time;  or,  second,  that  it  had  been  with- 
drawn for  some  lawful  purpose  from  the  archives.  In  either  event 
it  is '  admissible  in  evidence.  Beaumont  Pasture  Co.  v.  Preston  & 
Smith,  65  Texas,  456;  Titus  v.  Kimbro,  8  Texas,  211;  McKissick 
V.  Colquhoun,  18  Texas,  150-151;  Herndon  v.  Casiano,  7  Texas, 
332;  De  Leon  v.  White,  9  Texas,  599;  Andrews  v.  Marshall,  26 
Texas,  216;  Gainer  v.  Cotton,  49  Texas,  101   (114). 

The  instrument  which  contains  an  acknowledgment  in  the  body 
thereof  sufficiently  complies  with  the  statute,  and  was  entitled  to 
record;  and  where  it  purports  to  have  been  acknowledged  before  an 
officer  authorized  to  take  acknowledgments,  whose  office  is  described 
in  the  body  of  the  instrument,  such  is  a  sufficient  certificate  of  the 
officer's  authority,  although  he  does  not  sign  officially.  Snowden 
V.  Bush,  69  Texas,  593;  Beaumont  Pasture  Co.  v.  Preston,  65 
Texas,  458;  Brownson  v.  Scanlan,  59  Texas,  225;  McKissick  v. 
Colquhoun,  18  Texas,  148. 

The  registration  of  an  instrument,  although  not  properly  admitted 
to  record,  is  admissible  in  evidence  as  a  circumstance  to  prove  a  lost 
instrument.  And  where  a  party  has  actual  notice  of  such  improperly 
recorded  instrument,  whether  by  an  inspection  of  the  record  or  other- 
wise, he  can  not  be  an  innocent  purchaser.  Heintz  v.  Thayer,  50 
S.  W.  Bep.,  175;  Smith  v.  Cavitt,  20  Texas  Civ.  App.,  561;  Frost 
V.  Wolf,  77  Texas,  461. 

Where  an  ancient  instrument,  purporting  to  be  an  authentic  act, 
comes  from  the  proper  custody,  and  is  signed  by  the  grantor,  it  is 
admissible  as  a  private  act  between  the  parties,  even  though  it  is 
wanting  in  formality,  or  is  otherwise  inadmissible  as  an  authentic 
act.  Harvey  v.  Hill,  7  Texas,  591  (597);  Titus  v.  Kimbro,  8  Texas, 
211;  De  Leon  v.  White,  9  Texas,  599. 

Prior  to  1840,  lands  could  be  conveyed  by  parol.  An  evidence  in 
writing  of  such  a  grant  coming  from  the  custody  of  the  grantee, 
and   signed   by  the  grantor^   if   wanting   in   other   formalities   as   a 
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writing,  is  nevertheless  competent  to  show  the  intent  of  the  grantor 
to  convey  and  of  the  grantee  to  receive.  Herndon  v.  Burnett,  21 
Texas  Civ.  App.,  27;  Manchaca  v.  Field,  62  Texas,  141. 

KEESE,  Associate  Justice. — Suit  in  trespass  to  try  title  by  tlie 
heirs  at  law  of  Joseph  Young  and  their  assignees  against  H.  M. 
Trueheart  and  others  to  recover  the  Joseph  Young  league  of  land  in 
Liberty  County.  Verdict  and  judgment  for  defendants  and  plain- 
tiffs appeal. 

The  league  was  granted  to  Joseph  Young  by  the  State  of  Coahuila 
and  Texas,  on  June  20,  1835.  Appellants,  except  J.  L.  Hooks 
and  W.  L.  Cotton,  claim  title  as  heirs  at  law  of  Young.  Hooks  and 
Cotton  claim  under  deeds  of  conveyance  from  other  heirs.  Appellees 
deraign  their  title  under  two  certain  deeds  alleged  to  have  been 
executed  by  Joseph  Young.  By  one  of  these  deeds,  dated  July  15, 
1835,  Young  conveyed  to  John  Swinney,-  James  A.  S.  Turner  and 
Franklin  Hardin  an  undivided  half  of  the  league.  The  original  of 
this  deed  was  introduced  in  evidence  by  appellees,  and,  as  to  the 
one-half  conveyed  thereby,  the  jury  was  instructed  to  find  for  de- 
fendants. The  other  deed  claimed  to  have  been  executed  by  Young 
conveyed  to  Franklin  Hardin  in  trust  for  James  A.  S.  Turner  and 
John  Swinney  the  other  half  of  the  league.  Tliis  deed  was  lost, 
but  evidence  was  introduced  tending  to  show  that  it  had  been  recorded, 
along  with  the  first  deed,  in  Liberty  County,  in  1849.  The  records 
of  the  county  were  destroyed  by  fire  in  December,  1874.  Appellees 
relied  upon  this  evidence  of  the  record  of  the  deed  and  other  circum- 
stances, such  as  claim  of  ownership  under  it  by  appellees  and  their 
vendors,  payment  of  taxes,  etc.,  and  nonclaim  by  Young  himself 
during  his  life,  or  his  heirs  after  his  death  for  over  sixty  years 
while  the  entire  league,  in  different  parcels,  was  being  bought  and 
sold  by  various  persons,  all  claiming  title  under  the  lost  deed. 
Appellants  Hooks  and  Cotton  also  pleaded  that  they  were  innocent 
purchasers  for  value  from  heirs  of  Young  without  notice  of  any 
conveyance  by  him.  Along  with  other  evidence  of  the  execution 
by  Joseph  Young  of  the  lost  deed,  to  wit,  the  one  to  Franklin  Hardin 
in  trust  for  James  A.  S.  Turner  and  John  Swinney  for  an  undivided 
half  interest  in  the  league,  appellees  introduced  in  evidence  a  cer- 
tain abstract  of  title  of  the  Young  league  prepared  by  B.  F.  Cameron, 
then  district  and  county  clerk  of  Liberty  County,  in  August,  1874, 
from  the  deed  records  of  the  county  before  they  were  destroyed  by 
fire  in  December,  1874.  This  instrument,  with  its  certificates,  is  as 
follows : 

"Abstract. 

"Abstract  of  the  Joseph  Young  league  of  land  in  Liberty  County. 

"Deed  from  Joseph  Young  to  John  Swinney,  J.  A.  S.  Turner 
and  Franklin  Hardin,  date  15th  July,  1835,  for  undivided  one-half 
league,  book  I,  pages   228,   229. 

"Deed  from  Joseph  Young  to  Franklin  Hardin,  in  trust  for  John 
Swinney  and  J.  A.  S.  Turner,  dated  15th  July,  1835,  for  undivided 
one-half  league,  book  I,  pages  231,  232. 
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"Deed  from  J.  A.  S.  Turner  by  R.  M.  Turner,  agent,  dated  10th 
February,  1849,  to  John  Ayer,  for  4,428  acres  of  land  of  the  Joseph 
Young  league,  recorded  in  book  I,  page  224. 

''State  of  Texas, ) 
Liberty  County.) 
"I,  B.  F.  Cameron,  clerk  of  the  District  Court  of  Liberty  County, 
Texas,  do  hereby  certify  that  the  above  abstract  is  correct  and  taken 
from  the   records   of  deeds  of   Liberty   County.     Witness   my   hand 
and  seal  of  office,  this  August  28,  1874. 

"(Seal)  B.  F.  Cameron, 

"Clerk,  District  Court,  Liberty  County.*' 

"State  of  Texas,  ] 
Liberty  County.) 

I,  B.  F.  Cameron,  clerk* of  the  County  Court  of  Liberty  County, 
Texas,  do  hereby  certify  that  the  within  abstract  of  title  was  filed 
for  record,  March  7,  1891,  at  5  o'clock  a.  m.,  and  recorded  June  26, 
1891,  at  9  o'clock  a.  m.,  in  vol.  J,  of  deeds  of  Liberty  County, 
Texas,  on  pages  211  and  212.  Witness  my  hand  and  seal  of  office, 
June  26,  1891. 

"(Seal)  B.  F.  Cameron, 

"Clerk,  District  Court,  Liberty  Coimty.** 

"State  of  Texas, ) 
Liberty  County.) 

Before  me,  the  undersigned  authority,  personally  appeared  B.  F. 
Cameron,  who,  being  duly  sworn,  deposes  and  says,  that  the  within 
abstract  of  land  was  compiled  by  him  from  the  records  of  the 
county  of  Liberty,  State  of  Texas,  prior  to  their  destruction  by  fire, 
and  that  said  abstract  contains  a  true  and  correct  statement  of  the 
matters  and  things  to  which  the  same  relate. 

'TB.  F.  Cameron. 

"Sworn  to  and  subscribed  before  me,  by  above-named  affiant,  this 
11th  day  of  January,  A.  D.  1906. 

"H.  H.  McConnel, 
"Justice  of  the  Peace  and  ex-officio  Notary  Public 
in  and  for  Liberty  County.  Texas.^ 


» 


Cameron  testified  by  deposition  that  the  abstract  was  made  and 
signed  by  him;  that  he  has  no  independent  recollection  of  what 
was  shown  by  the  deed  records;  that  he  would  not  have  made 
it  xmless  he  had  found  the  deeds  on  record  as  stated,  and  that  the 
statements  in  the  abstract  are  true  to  the  best  of  his  knowledge  and 
belief.  He  further  testified  that  the  courthouse  of  Liberty  County 
was  destroyed  by  fire  December  11,  1874,  and  that  he  had  never 
seen  Book  I  of  the  records  since. 

After  instructing  the  jury  to  return  a  verdict  for  defendants  as 
to  the  undivided  one-half  of  the  league  conveyed  to  Eardin^  Turner 
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and  Swinnej  by  the  first  deed,  the  court  submitted  to  the  jury  in 
the  form  of  special  issues  the  issues  as  to  the  execution  of  the 
second  deed  to  Hardin  in  trust  for  Turner  and  Swinney,  and  as  to 
the  defense  of  innocent  purchaser  by  Hooks  and  Cotton.  In  reply 
to  question  propounded  the  jury  found  that  the  deed  was  executed 
by  Young  and  that  Hooks  and  Cotton  were  not  innocent  purchasers 
for  value  and  without  notice. 

Appellants  present  first  their  fourteenth  assignment  of  error,  which 
is  as  follows: 

"The  court  erred  in  propounding  the  following  question  to  the 
jury:  *Did  Joseph  Young  execute  a  deed  conveying  to  Franklin 
Hardin,  in  trust  for  James  A.  S.  Turner  and  John  Swinney,  the 
other  undivided  one-half  interest  in  the  Joseph  Young  league?' 
based,  as  said  question  was,  on  the  instructions  included  in  section  2 
of  said  charge,  and  requiring  the  answer  to  be  given  in  accordance 
with  said  instructions.'* 

Under  this  assignment  appellants  present  several  propositions,  all 
going  to  the  general  charge  of  the  court,  and  in  no  way  connected 
with  that  portion  of  it  embraced  in  the  assignment.  Appellants 
can  not  in  this  way  bring  under  review  errors,  if  any,  in  the  general 
charge  of  the  court,  instructing  the  jury  generally  as  to  the  law 
applicable  to  the  facts,  for  their  guidance  in  answering  the  question 
referred  to  in  the  assignment.  The  assignment  is  only  as  to  error 
in  propoimding  the  question  based  as  it  was  on  the  general  instruc- 
tions referred  to,  but  alleges  no  error  in  those  instructions.  The 
propositions  refer  alone  to  alleged  errors  in  those  instructions.  The 
assignment  is  not  stated  as  a  proposition  in  itself.  For  want  of 
proper   propositions   it   can   not   be   considered. 

There  was  no  error  in  the  admission  in  evidence  over  the  ob- 
jections made  to  them,  of  the  two  deeds  referred  to  in  the  fifteenth, 
seventeenth  and  eighteenth  assignments.  The  objection  made  was 
that  the  grantors  were  not  shown  to  have  any  title  to  the  land;  that 
their  title  is  not  connected  with  the  sovereignty  of  the  soil  or  with 
the  Joseph  Young  title  or  with  any  other  person.  The  objection 
was  not  tenable.  It  was  directly  shown  that  Franklin  Hardin,  from 
whom  emanated  the  title  conveyed  by  the  deeds,  had  a  deed  from 
Young,  the  original  grantee. 

The  deeds  referred  to  in  assignments  thirty-five  to  thirty-eight 
were  admissible  in  evidence  on  two  grounds.  Appellees  were  seeking 
to  establish  title  in  themselves,  and  every  link  in  their  chain  of  title 
was  admissible  for  that  purpose.  They  were  not  required  to  introduce 
such  deeds  in  the  order  of  their  execution,  beginning  with  the  orig- 
inal grant  from  the  sovereignty,  but  miglit  vary  this  order  to  suit 
their  convenience,  subject  to  the  direction  of  the  court  in  the  exercise 
of  its  discretion.  Appellees  were  also  seeking  to  show  by  circum- 
stances the  execution  of  the  lost  deed  from  Joseph  Young,  which,  with 
the  first  deed,  took  out  of  him  all  title  to  the  league,  and  left  none 
to  descend  to  his  heirs.  As  circumstances  tending  to  establish  the 
execution  of  this  deed  by  showing  assertion  of  title  and  ownership 
under  it,  it  was  proper  to  show  tliat  the  land  was  being  traded  in, 
bought  and  sold  by  persons  claiming  title  xmder  the  lost  deed,  and 


522  Texas  Civil  Appeals  Reports,  Vol.  48.       [January, 

that  this  involved  the  entire  league.  This  evidence  was  significant 
also  in  connection  with  the  evidence  of  nonclaim  by  Young  or  bis 
heirs.  The  sale  of  the  land  in  various  tracts^  execution  and  record- 
ing of  deeds^  all  in  hostility  to  their  title,  called  upon  them  to 
assert  their  claim,  and  their  failure  to  do  so  in  presence  of  such 
public  assertion  of  hostile  claim  of  ownership  was  a  cogent  circum- 
stance to  show  that  they  knew  they  had  no  title,  and  thus  explain 
their  failure  to  assert  any. 

The  courts  of  this  State  have  been  liberal  in  the  admission  of 
testimony  to  establish  the  execution  of  deeds  to  land,  the  originals 
of  which  have  been  lost  and  destroyed,  and  which  have  never  been 
recorded,  or  where  the  records  also  have  been  destroyed.  Without 
such  liberality  many  titles  unquestionably  honest,  the  primary  evi- 
dence of  which  has  been  destroyed,  would  be  lost.  Especially  is 
this  true  when  county  records  have  been  destroyed  and  transactions 
sought  to  be  thus  proven  are  ancient. 

We  overrule  assignments  of  error  nineteen  to  thirty-four,  and 
forty  to  fifty,  all  of  which  present  the  same  objection  to  the  admis- 
sion of  deeds  in  the  chain  of  title  of  defendants  or  some  of  them, 
and  all  showing  a  general  buying  and  selling,  and  claim  of  title 
and  ownership  of  different  parts  of  the  league,  extending  over  a 
long  period  of  time. 

The  recitals  in  the  deed  from  George  Kessler  to  Henry  Kessler, 
dated  1875,  referred  to  in  the  forty-second  assignment  of  error,  and 
in  the  deed  from  Henry  Kessler  to  George  Kessler,  October  22,  1888, 
were  properly  admitted  in  evidence.  (Brewer  v.  Cochran,  45  Texas 
Civ.  App.,  179;  Grant  v.  Searcy,  35  S.  W.  Rep.,  862.)  It  appears 
that  in  September,  1875,  George  Kessler,  of  Philadelphia,  executed 
to  Henry  Kessler,  of  the  same  city,  a  deed  to  1000  acres  of  the 
Joseph  Young  league.  The  deed  was  recorded  in  Liberty  County 
in  October,  1875.  It  contained  the  following  recitals:  ^^Vhich  said 
1000  acres  is  part  of  the  league  of  land  originally  patented  to  Joseph 
Young,  who  by  deed  dated  the  15th  of  July,  1835,  recorded  in  records 
of  said  Liberty  County,  State  of  Texas,  in  Book  I,  pages  228  and 
229,  granted  and  conveyed  one  undivided  half  thereof  to  John 
Swinney,  J.  A.  S.  Turner  and  Franklin  Hardin,  and  by  deed  dated 
15th  of  July,  1835,  recorded  in  Book  I,  pages  231,  232,  granted  and 
conveyed  the  remaining  undivided  one-half  part  thereof  to  Franklin 
Hardin  in  trust  for  John  Swinney  and  Joseph  A.  S.  Turner,  and 
the  said  Joseph  A.  S.  Turner,  by  power  of  attorney,  executed  August 
30,  1848,  recorded  9th  December,  1848,  in  Book  I,  pages  323  and 
324,  duly  empowered  Eichard  M.  Turner  to  sell  and  convey  his 
interest  in  said  league  of  land,  and  the  said  Joseph  A.  S.  Turner 
by  Richard  M.  Turner,  his  attorney,  by  deed,  10th  February,  1849, 
recorded  24th  August,  1858,  in  book  N,  page  619,  granted  and  con- 
veyed 1000  acres  thereof  undivided  to  Alameda  M.  Smith  and  the 
said  Alameda  M.  Smith  and  R.  R.  Smith,  her  husband,  by  deed 
dated  April  2,  1864,  recorded  the  6th  of  April,  1864,  granted  and 
conveyed  the  said  1000  acres  to  Allen  &  Fulton,  and  the  said  Allen 
&  Fulton  by  deed  dated  the  13th  October,  1865,  recorded  16th  Octo- 
ber, 1865,  in  book  G,  pages  319-320,  granted  and  conveyed  the  same 
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to  George  Kessler  in  fee/^  The  deed  from  Henry  Kessler  to  George 
Kessler  in  1888  contained  the  same  recitak. 

It  will  be  seen  that  the  recitals  in  this  deed  of  1875  executed 
between  two  citizens  of  Philadelphia  correspond  exactly  with  the  state- 
ments in  the  Cameron  abstract  made  in  1874,  not  only  as  to  the 
dates  and  contents  of  the  two  deeds  of  Joseph  Young,  but  as  to 
the  dates  of  their  record  and  the  book  and  page  thereof.  The  other 
deeds  recited  in  the  chain  of  title  were  found  in  the  deed  records 
of  Liberty  County  and  were  all  introduced  in  evidence  by  appellee. 
The  objection  made  to  each  deed  by  appellants  was  that  "the  grantor 
is  not  shown  to  have  had  any  title;  that  his  title  is  not  connected 
with  the  sovereignty  of  the  soil,  or  with  Joseph  Young  or  with 
any  other  person  having  a  title  to  the  land.**  The  title  of  each  of 
them  was  in  fact  traced  back  eithef  by  direct  conveyances  or  by 
circumstances  to  the  deeds  from  Joseph  Young,  and  were  links  in 
appellees'  chain  of  title  and  served  as  circumstances  to  show  con- 
tinuous claim  of  title  and  ownership  openly  asserted  by  the  execution 
and  record  of  deeds  of  parts  of  the  land,  extending  over  a  period 
of  fifty  years  or  more. 

There  was  no  error  in  charging  the  jury  on  the  question  of  notice 
and  with  reference  to  the  Cameron  abstract,  which  had  been  recorded 
in  1894;  that  the  same  was  not  notice  to  Hooks  of  the  deed  men- 
tioned therein  unless  he  would  have  learned  of  such  abstract  and 
the  contents  thereof  by  such  inquiry  and  investigation  as  a  prudent 
man  acting  in  good  faith  would  have  exercised,  and  that  such  inquiry 
prosecuted  with  reasonable  diligence  would  have  led  a  prudent  man 
to  conclude  that  the  deed  mentioned  had  been  executed.  There 
was  testimony  tending  to  show  that  Hooks  had  notice  of  such  facts 
as  would  have  piit  a  prudent  man  acting  in  good  faith  upon  inquiry, 
which,  if  prosecuted  with  reasonable  diligence,  would  have  led  to  a 
knowledge  of  the  facts  recited  in  the  abstract.  It  is  rather  difficult 
to  understand  how  Hooks  escaped  such  knowledge. 

Neither  was  there  error  in  instructing  the  jury  as  to  the  necessity 
for  one  purchasing  land  to  take  notice  of  the  character  of  title  under 
which  parties  in  possession  of  any  portion  of  the  land  so  purchased 
claimed  an  interest  in  the  same.  The  various  parties  in  possession 
of  the  league  were  shown  to  be  connected  with  the  title  under 
Young,  held  by  appellees,  and  not  strangers  to  that  title.  Hooks 
buying  undivided  interests  in  the  entire  league  made  no  inquiry 
whatever  of  these  parties,  nor  indeed  of  anyone  else,  about  the  title. 
The  sixth  assignment  of  error  presenting  the  question   is  overruled. 

The  evidence  referred  to  in  the  nineteenth  assignment  of  error 
appears  to  us  to  be  immaterial  and  irrelevant.  Its  purpose  was  to 
prove  that  W.  R.  Swinney  executed  a  deed  to  Minter  &  Rayburn 
for  the  1485  acres  of  the  league  which  they  afterwards  conveyed  to 
Williamson.  We  hardly  think  that  it  was  relevant  to  that  issue. 
In  view,  however,  of  the  overwhelming  character  of  the  proof  show- 
ing conveyance  out  of  Young  for  the  league  as  presented  by  the 
entire  record,  we  do  not  think  that  it  presents  reversible  error. 

In  their  fifty-ninth  assignment  of  error  appellants  complain  of 
the  action  of  the  coqrt  in  allowing  the  jury  to  take  with  them  in 
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their  retirement,  over  their  objection,  the  Cameron  abstract.  This 
abstract  was  attached  to*  Cameron's  deposition  which  was  intro- 
duced to  prove  that  it  had  been  made  by  him  from  the  records  of 
Liberty  County.  After  the  deposition  was  read,  appellees  introduced 
the  abstract  in  evidence,  independently,  as  a  circumstance  to  show 
the  execution  of  the  lost  deed  from  Young  to  Hardin,  in  trust  for 
Swinney  and  Turner.  No  objection  was  made  to  its  introduction 
except  as  a  recorded  instrument,  which  was  fully  met  by  the  state- 
ment of  appellees'  counsel  that  it  was  not  introduced  as  a  recorded 
instrument.  Under  the  authority  of  Chamberlain  v.  Pybas  (81  Texas, 
511),  and  Snow  v.  Starr  (75  Texas,  418),  appellants  insist  that 
it  was  not  proper  to  allow  the  jury  to  take  this  instrument  with 
them.  Article  1303,  Bev.  Stats.,  provides  that  the  jury  may  take 
with  them  in  their '  retirement  •  aii/ written  evidence  except  depod- 
tions.  We  are  of  opinion  that  when  this  abstract  was  introduced  in 
evidence,  independently  of  the  deposition,  it  became  like  any  other 
written  evidence,  like  a  deed,  for  instance,  which  has  been  attached 
to  a  deposition,  in  order  that  the  signature  of  the  maker  may  be 
established,  and  which,  being  thus  proven,  is  introduced  in  evidence. 
It  was  then  not  a  part  of  the  deposition,  but  an  independent  piece 
of  written  evidence.  The  certificate  of  the  clerk  that  these  deeds 
were  contained  in  the  records  was  admissible  and  this  abstract, 
oflScially  certified  by  Cameron  at  the  time,  must  be  considered  as 
such.  (Allen  v.  Bead,  66  Texas,  19.)  It  had  been  introduced 
before  the  jury,  who  had  had  ample  opportunity  to  examine  it,  and  they 
could  not  have  failed  to  understand  and  appreciate  the  weight  and 
importance  of  the  evidence.  We  doubt  very  much  whether  they 
would  or  could  have  been  more  influenced  by  the  circumstances  of 
taking 'it  with  them  to  the  jury  room.  If  we  are  jnistaken  in  our 
view  that  it  was  not  error  to  allow  them  to  do  so,  we. think  that 
the  error  is  not  ground  for  reversal. 

By  their  fifty-seventh  and  fifty-eighth  assignments  of  error  appel- 
lants complain  of  the  action  of  the  court  in  admitting  the  deposition 
of  B.  F.  Cameron  regarding  the  abstract  referred  to,  and  further  in 
admitting  the  abstract  in  evidence.  The  first  proposition  under  the 
assignment  presents  the  question  as  to  the  admissibility  of  the  ab- 
stract to  prove  the  execution  of  the  third  deed  mentioned  therein, 
to  wit,  from  B.  M.  Turner,  agent,  to  John  Ayer,  on  the  ground  that 
there  was  no  evidence  of  the  loss  of  the  original  and  search  therefor. 

We  have  examined  the  testimony  in  the  record  upon  this  point 
very  carefully.  While  it  is  not  as  full  and  specific  as  it  should  be, 
still,  considering  the  fact  of  the  age  of  the  deed,  over  65  years,  that 
it  appears  that  the  grantee  Ayer  was  a  roaming  kind  of  a  man,  a 
sea  captain,  long  since  dead,  leaving  heirs  all  residents  of  a  distant 
State,  and  their  names  and  exact  places  of  residence  difficult  of 
ascertainment,  and  the  further  fact  that  from  other  facts  and  cir- 
cumstances in  evidence  there  seems  no  reasonable  groimd  to  donbt 
the  execution  of  this  deed,  we  do  not  think  that  the  court  abused 
its  discretion  in  holding  the  evidence  of  search  sufficient  as  a  predi- 
cate for  the  introduction  of  secondary  evidence  of  the  execution  of 
the  deed.    Further,  it  may  be  said  in  answer  to  this  objection  that 
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the  assignments  of  error  go  to  the  admission  of  the  entire  deposition 
and  abBtract,  and  do  not  raise  the  question  of  the  admissibility  of 
any  particular  portion  of  it. 

The  objection  as  set  out  in  the  second  proposition  under  this 
assignment  of  error,  that  it  was  error  to  admit  in  evidence  the 
statement  in  the  abstract  that  there  was  a  deed  on  the  records  from 
Joseph  Young  to  Franklin  Hardin  in  trust  for  Swinney  and  Turner, 
is  without  merit,  as  is  the  fourth  proposition. 

As  to  the  third  proposition,  it  is  sufficient  to  say  that  the  ab- 
stract was  not  introduced  as  a  recorded  instrument  under  the  Act  of 
1891.     There  was  no  claim  that  it  was  admissible  as  such. 

The  sixth  proposition  is  not  sound.  The  recital  in  the  ancient 
deed  of  George  Kessler  to  Henry  Kessler  tended  to  establish  the 
execution  of  a  power  of  attorney  from  J.  A.  S.  Turner  to  B.  M. 
Turner.  The  deed  to  Ayer  was  from  B.  M.  Turner,  agent  of  J. 
A.  S.  Turner,  to  John  Ayer,  and  purported  to  have  been  executed 
in  1849.  When  a  deed  by  an  agent  is  shown  by  circumstances  to 
have  been  executed,  and  such  deed  is  more  than  thirty  years  old, 
the  power  of  the  agent  will  be  presumed. 

There  was  no  error  in  admitting  in  evidence  the  original  deed 
from  Joseph  Young  to  Hardin,  Turner  and  Swinney,  executed  and 
recorded  in  1835,  and  found  in  possession  of  the  daughter  of  Franklin 
Hardin.  The  deed  was  admitted  on  two  grounds,  as  stated  by  the 
court.  First,  as  a  duly  authenticated  instrument,  and  second,  as  an 
ancient  instrument.  On  both  grounds  we  think  it  was  admissible. 
The  instrument  was  executed  before  a  primary  judge  or  "judge  of 
the  first  instance,'*  is  signed  by  him,  with  instrumental  and  assist- 
ing witnesses,  and  by  the  grantor.  In  the  body  it  is  stated  that 
the  grantor  appeared  before  the  judge  and  acknowledged  that  he 
executed  the  deed,  in  the  phraseology  then  in  common  use.  It  is 
substantially  identical  with  the  instrument  held  to  have  been 
properly  authenticated  for  record  in  Beaumont  Pasture  Co.  v.  Pres- 
ton &  Smith  (65  Texas,  457) ;  Brownson  v.  Scanlan  (59  Texas,  222), 
and  many  other  cases.  The  fact  that  tlie  deed  was  found  among 
the  papers  of  Franklin  Hardin,  one  of  the  grantees,  instead  of  among 
the  public  archives,  does  not  throw  any  suspicion  upon  it. 

The  deed  of  Young  to  Hardin,  Swinney  and  Turner,  the  first  deed, 
having  been  properly  authenticated  to  entitle  it  to  registration 
under  the  law  in  force  at  its  execution,  was  duly  recorded  in  1849 
and  its  registration  in  1894,  was  regular  and  sufficient  for  all 
purposes  of  notice  after  that  date.     Article  4662,  Bev.  Stats.,  1895. 

We  have  disposed  of  all  the  numerous  assignments  of  error  and 
find  no  reversible  error.  If  there  had  been  error  committed  ordi- 
narily sufficient  to  require  a  reversal  of  the  judgment,  in  our  opinion 
no  such  result  should  follow  in  the  present  case.  We  are  of  the 
opinion  that  from  the  evidence  in  the  record  no  other  verdict  could 
have  been  properly  rendered  than  one  for  defendants.  The  evidence 
overwhelmingly  establishes  that  Joseph  Young  did  in  fact  execute 
the  two  de^s  conveying  the  entire  league  in  1835.  The  evidence 
of  the  Cameron  abstract,  which  was  not  impeached  or  contradicted, 
corroborated  in  the  minutest  particular  by  the  recitals  in  the  Kessler 
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deed  of  1875^  and  by  the  original  deed  found  in  the  custody  of 
Miss  Helen  Hardin;  the  long  continued  claim  of  ownership  and 
title  by  the  appellees,  and  their  vendees;  the  open,  public  and  no- 
torious character  of  this  claim  as  shown  by  the  partition  proceed- 
ings in  1896,  and  otherwise;  and  the  utter  failure  of  Joseph  Young 
in  his  lifetime  (and  he  lived  for  many  years  in  the  neighborhood 
of  the  land)  and  of  his  heirs  after  him,  who  also  lived  near  the 
land,  to  assert  their  claim;  the  fact  that  some  of  these  heirs  bought 
some  of  the  land  from  parties  claiming  title  under  the  deeds  re- 
ferred to,  all  lead  irresistibly  to  the  conclusion  that  the  deeds  from 
Young  were  executed  and  recorded  as  claimed,  and  that  the  belated 
claim  of  his  heirs  was  bom  of  the  destruction  of  the  records  of 
Liberty  County,  and  with  them,  it  was  supposed,  the  evidence  of 
the  execution  of  those  deeds.  The  Cameron  abstract,  uncontradicted 
and  unimpeached  as  it  was,  established  beyond  dispute  the  execution 
of  the  deeds. 

Nor  do  we  think  that  there  is  any  more  doubt  that  the  appellant 
Hooks  is  not  entitled  to  be  protected  as  an  innocent  purchaser 
without  notice.  He  seems  to  have  studiously  avoided  making  any 
inquiry  as  to  the  title.  Without  recapitulating  the  evidence  on  this 
point  it  is  sufficient  to  say  that  it  was  not  only  ample  to  support 
the  finding  of  the  jury  on  this  issue,  but  that  no  other  conclusion 
could  properly  have  been  reached.  (Berry  v.  House,  1  Texas  Civ. 
App.,  664.)     The  judgment  is  affirmed. 

Affirmed. 

ON    MOTION    FOR    BEHBABING. 

In  our  opinion  in  this  case,  in  passing  upon  the  fourteenth  assign- 
ment of  error,  we  declined  to  consider  the  various  propositions  pre- 
senting objections  to  the  charge  of  the  court,  on  the  ground  that 
they  were  not  embraced  in,  and  did  not  properly  arise  from,  the 
assignments  Upon  this  motion  for  a  rehearing,  upon  a  careful  con- 
sideration of  the  question,  we  are  not  clear  that  we  were  correct, 
under  the  liberal  rule  announced  by  the  Supreme  Court  in  Land 
Company  v.  McClellan  Bros   (86  Texas,  187). 

That  portion  of  the  court's  charge  intended  to  be  brought  under 
review  in  this  court,  and  assailed  as  being  upon  the  weight  of  the 
evidence,  is  as  follows: 

"It  is  claimed  by  the  defendants  above  mentioned,  in  view  of  the 
long  lapse  of  time,  nonclaim  of  ownership  on  the  part  of  Joseph 
Young  during  his  lifetime,  and  nonclaim  of  ownership  by  him  or 
his  children  during  their  lifetimes,  and  nonpayment  of  taxes  by  him 
or  them,  and  from  recitals  in  instruments  and  records  introduced 
in  evidence  more  than  tliirty  years  of  age,  and  the  assertion  and 
claim  of  ownership  on  the  part  of  said  defendants  above  named,  and 
parties  under  whom  they  derived  title,  and  acts  of  ownership  by 
them  and  such  parties,  coupled  with  other  facts  and  circumstances 
in  the  case,  that  it  ought  to  be  presumed  and  found  that  there  was 
a  deed  to  said  other  undivided  one-half  of  the  land  in  question  from 
the  said  Joseph  Young  to  the  said  Franklin  Hardin,  in  trust  for 
John  Swinney  and  James  A.  S.  Turner;  and  in  this  connection  the 
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law  is  that  such  claimed  facts^  i.  e.^  that  the  said  Joseph  Young 
made  such  deed  may  be  proven  like  any  other  fact^  and  that  the 
jury  may,  in  proper  circumstances,  such  as  are  submitted  below, 
presume  such  facts,  the  question  being  one  for  the  jury,  to  be 
decided  according  to  the  weight  of  the  evidence  as  they  may  find  it. 

*^The  law  further  is  that  where  the  facts,  or  deed,  as  the  case 
may  be,  which  is  sought  to  have  presumed,  lies  back  thirty  or  more 
years,  and  the  parties  claiming  the  presumption,  or  those  whose 
estate  they  have,  or  both  combined,  have  during  such  period  openly 
and  notoriously  and  with  the  acquiescence  of  their  adversaries, 
claimed  and  exercised  acts  of  ownership  over  the  land  in  question, 
such  as  might  reasonably  be  expected  from  the  owners  thereof,  and 
the  circumstances  in  evidence,  taken  in  their  entirety,  are  consistent 
with  the  presumption  sought  to  be  included,  and  it  is  more  reason- 
ably probable  that  the  facts  sought  to  be  presumed  existed  than 
that  they  did  not,  then  the  jury  are  at  liberty  to  presume  them  and 
find  accordingly/' 

In  the  case  of  Sydnor  v.  Investment  Assn.  (94  S.  W.  Bep.,  451), 
decided  by  this  court,  in  which  writ  of  error  was  refused,  referring 
to  a  charge  complained  of  by  appellant,  it  was  held  that  the  charge 
was  free  from  objection  and  was  not  upon  the  weight  of  the  evi- 
dence. The  charge  was  not  set  out  in  the  opinion,  but  as  shown 
by  the  briefs,  is  as  follows: 

"The  defendants,  Texas  Savings  &  Beal  Estate  Investment  Asso- 
ciation and  associates,  further  claim  that,  in  view  of  the  long  lapse 
of  time,  coupled  with  the  other  circumstances  in  the  case,  it  ought 
to  be  presumed  and  found  that  there  was  a  deed  for  the  land  in 
question  from  Mosely  Baker  to  William  B.  T.  Batterson,  of  date, 
to*  wit,  on  or  about  May  13,  1845,  and  that  the  deed  to  John  S. 
Sydnor  was  in  trust  for  the  benefit  of  Cyrus,  and,  in  this  con- 
nection, the  law  is,  that  such  claimed  facts,  i.  e.,  that  Mosely  Baker 
made  such  deed  to  said  Batterson  and  that  the  deed  to  John  S. 
Sydnor  was  in  trust  for  the  benefit  of  Cyrus,  may  be  proved  by 
circumstances  like  any  other  fact,  and  the  jury  may  in  proper 
circumstances,  such  as  are  submitted  below,  presume  such  facts,  the 
question  being  one  for  the  jury,  to  be  decided  according  to  the  weight 
of  the  evidence  as  they  may  find  it. 

"The  law  further  is  that  where  the  fact  or  deed,  as  the  case  may 
be,  which  is  sought  to  be  presumed,  lies  back  thirty  or  more  years, 
and  the  parties  claiming  the  presumption,  or  those  whose  estate  they 
have,  or  both  combined,  have  during  such  period  openly  and  notori- 
ously, and  with  the  acquiescence  of  their  adversaries,  claimed  and 
exercised  acts  of  ownership  over  the  land  in  question,  such  as  might 
reasonably  be  expected  from  owners  thereof,  and  the  circumstances 
in  evidence,  taken  in  their  entirety,  are  consistent  with  the  presump- 
tion sought  to  be  indulged,  and  it  is  more  reasonably  probable  that 
the  facts  sought  to  be  presumed  existed  than  that  tliey  did  not, 
then  the  jury  are  at  liberty  to  presume  them  and  find  accordingly. 

"The  purported  deed  of  record  from  Mosely  Baker  to  William 
B.  T.  Batterson,  dated  May  12,  1845,  is  improperly  acknowledge.', 
for  record,  and  being  so  improperly  acknowledged,  neither  the  record 
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nor  a  copy  of  it  is  competent  as  proof  of  the  deed,  but  the  fact  of 
the  ancient  record  of  such  a  purported  deed  is  itself  competent, 
and  in  this  case  has  been  admitted,  as  a  circumstance  to  be  consid- 
ered by  you,  along  with  the  other  facts  and  circumstances  in  evidence, 
in  deciding  the  issue  as  to  whether  or  no  you  will  presume  or  find 
that,  in  point  of  fact,  the  deed  did  exist,  and  such  circumstance 
is  to  be  given  that  weight  on  the  issue  to  which  you  may  deem  it 
entitled/* 

A  charge  of  the  same  character  was  approved  in  Hemdon  v. 
Burnett  (50  S.  W.  Bep.,  682),  a  writ  of  error  being  refused.  (Taylor 
V.  Watkins,  26  Texas,  688-698.) 

By  their  second  proposition  under  the  fourteenth  assignment  of 
error  appellants  assail  the  following  portion  of  the  charge: 

^^If  you  find,  under  the  above  instructions,  that  it  is  more  rea- 
sonable to  presume  that  Joseph  Young  in  his  lifetime  executed  said 
deed  conveying  to  Franklin  Hardin  said  other  undivided  one-half 
interest  in  the  Joseph  Young  league  (referring  to  one-half  No.  2), 
than  to  presume  to  the  contrary,  you  will  answer  the  question  pro- 
pounded to  you  immediately  following  by  writing  the  word  'yes' 
after  the  word  ^answer,*  but  if  you  believe  that  it  is  more  reasonable 
to  presume  that  said  Joseph  Young  did  not  execute  said  deed,  yon 
will  answer  said  question  by  writing  the  word  'no'  immediately  after 
said  'answer/'' 

It  is  objected  to  this  charge  that  it  placed  the  burden  of  proof 
on  appellants  to  show  that  Joseph  Young  did  not  execute  the  deed 
to  Hardin.  To  the  question  the  jury  answered  "yes."  This  they 
could  not  have  done  under  the  charge  unless  they  believed  that  it 
was  more  reasonable  to  presume  that  Young  executed  the  deed  than 
to  presume  the  contrary.  To  tell  the  jury  that  if  they  believed  it 
more  reasonable  to  presume  that  Young  did  not  execute  the  deed 
to  answer,  "no,"  was  but  to  state  the  converse  of  the  preceding  propo- 
sition. It  would  have  been  probably  better  to  have  instructed  them 
that  if  they  did  not  believe  that  Young  did  execute  the  deed  to 
answer,  "no."  An  acute  and  critical  lawyer  carefully  analyzing  the 
charge  can  see  a  shade  of  difference  between  the  two  ways  of  stating 
the  proposition,  but  we  can  not  think  that  a  jury  would  be  so  critical 
as  to  discern  the  difference.     (Kerr  v.  Blair,  47  Texas  Civ.  App.,  412.) 

The  third,  fourth  and  fifth  propositions  under  the  fourteenth  as- 
signment present  questions  entirely  too  foreign  to  the  assignment 
to  be  considered.     The  assignment  is  overruled. 

We  desire  to  withdraw  the  following  statement  in  our  opinion: 
"And  that  the  belated  claim  of  his  heirs  was  bom  of  the  destruction 
of  the  records  of  Liberty  County,  and  with  them,  it  was  supposed, 
the  evidence  of  the  execution  of  those  deeds."  The  statement  is  of 
doubtful  propriety,  as  we  now  think,  and  should  not  have  been 
made. 

The  motion   for  rehearing  is  overruled. 

Ovemd&d. 

Writ  of  error  refused. 
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0.  B.  Baeeb  v.  W.  p.  Hamblen  bt  al. 

Decided  January  15,  1908. 

l.-^Powen — ^Partition  of  Land. 

A  power  of  attorney  which  authorized  the  agent  *'to  ask,  demand,  sue  for 
and  recover  for  us  all  lands  in  tlie  State  of  Texas  to  which  we  are  entitled 
by  inheritance  or  purchase  or  otherwise,  hereby  giving  our  said  attorney  full 
power  to  make,  execute  and  deliver  deeds  of  conveyance  or  other  instruments, 
and  to  do  and  perform  any  and  all  acts  necessary  to  be  done  in  and  about 
the  business  as  fully  as  we  could  do  if  we  were  personally  present,"  included 
the  power  to  make  partition  of  and  execute  deeds  to  the  land  of  his  principal. 

d. — Trespass  to  Try  Title — ^Parol  Partition. 

Where  joint  owners  of  land,  acting  under  a  supposed  power  to  partition 
the  same,  have  agreed  upon  a  partition  which  is  in  fact  fair  and  equitable 
and  have  taken  possession  of  th^ir  respective  portions  and  made  permanent 
and  valuable  improvements,  a  court  of  equity  will  not  disturb  the  partition 
even  though  the  power  under  which  they  acted  was  defective. 

Appeal  from  the  District  Court  of  Harris  County.  Tried  below 
before  Hon.  Chas.  £.  Ashe. 

Brockman  &  Kahn  and  J.  7.  Meek,  for  appellant. — ^An  independent 
executor's  powers  in  Texas  being  the  same^  without  the  aid  of  a 
court,  as  an  administrator's  powers  with  the  aid  of  a  court,  Eobert 
L.  Foard,  as  independent  executor,  could  not  convey  away  lands 
belonging  to  the  estate  of  Fannie  A.  D.  Darden  in  payment  of  serv- 
ices to  be  rendered  him  by  W.  P.  Hamblen.  Teal  v.  Terrell,  48 
Texas,  491-509;  Barrett  v.  Henrietta  National  Bank,  78  Texas,  226; 
Bryan  v.  Craig,  64  Ark.,  443;  Estate  of  Page,  57  Cal.,  241;  52 
Am.  St.  Rep.,  122   (note). 

A.  U.  <6  W.  P,  Hamblen  and  W,  0.  Sears,  for  appellees. — It 
would  seem  that  as  the  powers  of  attorney  were  given  by  appellant 
and  the  other  heirs,  to  sue  for  and  recover  any  lands  they  were 
entitled  to  by  inheritance  or  purchase,  and  to  deliver  deeds  of  con- 
veyance or  other  instruments,  and  to  do  and  perform  all  acts  nec- 
essary in  and  about  the  business  as  fully  as  we  could  do  if  we  were 
personally  present,  that  this  was  ample  authority  for  the  attorneys 
to  partition.  Martin  v.  Harris,  26  S.  W.  Rep.,  91;  Wilcoxson  v. 
Howard,  62  S.  W.  Rep.,  802;  Wynne  v.  Parke,  89  Texas,  417; 
Smith  V.  Cantrel,  50  S.  W.  Rep.,  1085;  Jones  v.  Gibbs,  18  Texas 
Civ.  App.,  626. 

As  the  uncontroverted  evidence  showed  that  the  north  half  was 
of  no  greater,  but  of  less,  value  than  the  south  half,  and  that  Judge 
Hamblen  and  his  vendees  had  taken  possession  of  the  north  half 
and  improved  it,  the  court  properly  set  aside  the  north  half  to  ap- 
pellees. Arnold  v.  Cauble,  49  Texas,  527;  Osbom  v.  Osborn,  62 
Texas,  495;  Thompson  v.  Jones,  77  Texas,  626;  Camoron  v.  Thur- 
mond, 56  Texas,  33;  Massie  v.  Yates,  29  S.  W.  Rep.,  1132;  Lewis 
V.  Sellick,  69  Texas,  383. 

Vol.  XLVIII.  Civil— 34. 
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PLEASANTS,  Chief  Justice. — This  is  a  suit  of  trespass  to  try 
title  brought  by  appellant  as  an  heir  of  Fannie  Darden,  deceased, 
for  himself  and  the  other  heirs  of  said  Fannie  Darden,  against 
appellees  to  recover  a  tract  of  204  acres  of  land  in  the  0.  P.  Kelton 
survey  in  Harris  County. 

The  defendant  W.  P.  Hamblen  answered  by  general  and  special 
exceptions  to  plaintiflf^s  petition  and  by  plea  of  not  guilty,  and  special 
pleas  setting  up  title  to  the  north  one-half  of  the  land  sued  for  by 
limitation  of  five  years,  and  also  under  a  deed  from  Robert  L.  Foard, 
independent  executor  of  the  will  of  the  said  Fannie  Darden,  de- 
ceased. The  other  defendants  who  hold  under  the  defendant  W.  P. 
Hamblen  by  their  several  answers  adopted  the  answer  of  their  co- 
defendant,  W.  P.  Hamblen,  and  also  pleaded  title  by  limitation  of 
five  years  to  specific  portions  of  the  said  north  half  of  the  land 
held  by  them  and  described  in  their  respective  answers. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  defendants  for  the  north  half  of  the  tract  of 
land  in  controversy  and  in  favor  of  plaintiff  for  the  remainder  of 
said  tract. 

The  first  assignment  of  error  complains  of  the  ruling  of  the  court 
in  admitting  in  evidence  the  deed  from  Robert  L.  Foard,  executor, 
to  W.  P.  Hamblen  to  an  undivided  one-half  of  the  land  in  con- 
troversy over  plaintiff's  objection  that  said  executor  was  not  author- 
ized under  the  will  of  Fannie  Darden  to  convey  the  land  for  the 
consideration  recited  in  said  deed.  This  question  was  decided  ad- 
versely to  appellant's  contention  upon  a  former  appeal  of  this  case, 
and  we  refer  to  the  opinion  of  this  court  on  that  appeal,  which  is 
reported  in  85  S.  W.  Rep.,  467,  for  a  statement  of  the  evidence 
bearing  upon  this  issue  and  our  conclusions  holding  that  the  power 
to  execute  the  deed  for  the  consideration  recited  was  conferred  upon 
the  executor  by  said  will.  We  adhere  to  our  former  conclusion  on 
this  question,  and  the  assignment  is  overruled. 

Under  his  second  assignment  appellant  assails  the  judgment  on  the 
ground  that  defendants  failed  to  show  any  title  to  the  land  in  con- 
troversy, and  that  even  if  the  deed  from  the  executor  passed  any 
title  it  only  conveyed  an  undivided  interest  and  defendants  could 
not,  under  said  deed,  recover  the  north  half  of  the  land,  there  being 
no  evidence  of  any  partition  of  said  land  between  defendants  and  the 
heirs  of  Fannie  Darden.  It  follows  from  our  conclusion  that  the 
deed  by  the  executor  was  authorized  by  the  will,  that  W.  P.  Hamblen 
acquired  title  under  said  deed  to  an  undivided  one-half  of  the  land. 
The  record  shows  that  on  November  27,  1896,  J.  0.  Davis  and  D.  F. 
Rowe,  acting  under  powers  of  attorney  from  the  heirs  of  Fannie 
Darden,  agreed  to  a  partition  of  the  land  with  defendant  W.  P. 
Hamblen,  and  in  pursuance  of  said  agreement  Hamblen  conveyed 
to  said  heirs  the  south  half  of  the  land  and  received  a  deed  from 
said  attorneys  conveying  to  him  the  north  half.  The  powers  of  at- 
torney under  which  Davis  and  Rowe  acted  in  making  this  partition 
authorized  them  ^^to  ask,  demand,  sue  for  and  recover  for  us  all 
lands  in  the  State  of  Texas  to  which  we  are  entitled  by  inheritance 
or  purchase  or  otherwise,  hereby  giving  our  said  attorney  full  power 


1008,]  Brooks  Tire  Machine  Co.  v.  Shields.  531 

to  make^  execute  and  deliver  deeds  of  conveyance  or  other  instru- 
ments^  and  to  do  and  perform  any  and  all  acts  necessary  to  be 
done  in  and  about  the  business  as  fully  as  we  could  do  if  we  were 
personally  present^'  We  think  the  powers  conferred  by  these  in- 
struments included  the  power  to  make  the  partition  and  execute  the 
partition  deed.     Martin  v.  Harris,  26  S.  W.  Kep.,  91. 

If  there  has  been  no  agreed  partition,  or  if  the  powers  of  attorney 
did  not  authorize  the  attorneys  to  make  the  partition,  we  think  de- 
fendants, under  the  undisputed  evidence,  were  entitled  to  recover 
the  north  half  of  the  land.  The  evidence  shows  that  if  there  was 
any  diflference  in  the  value  of  the  north  and  south  half  of  the  land 
the  south  half  was  the  more  valuable.  The  defendants  having  taken 
possession  of  the  north  half  and  placed  improvements  thereon  would, 
in  a  suit  for  partition,  be  entitled  to  have  that  portion  set  apart  to 
them  when  it  is  shown  such  partition  would  not  be  unfair  to  their 
co-tenants,  and  we  can  see  no  reason  for  requiring  the  appointment 
of  commissioners  to  make  this  partition.  We  think  under  the  facts 
shown  by  the  undisputed  evidence  the  court  was  authorized  to  ad- 
judge defendants  entitled  to  the  north  half  of  the  land  in  controversy. 

From  these  conclusions  it  follows  that  the  judgment  of  the  court 
below  should  be  affirmed  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


Brooks  Tire  Machine  Company  v.  L.  L.  Shields. 

Decided  January  15,  1908. 

1. — Set  Off — ^Unliqiridated  Damages. 

A  suit  for  the  price  of  property  sold  for  an  agreed  sum  was  for  liquidated 
damages,  and  was  not  subject  to  be  offset  by  a  claim  of  defendant  for  unli- 
quidated damages,  not  arising  out  of  the  same  transaction,  though  also  based 
on  a  contract. 

2. — ^Practice— Beginning  and  Close — ^Admission. 

It  seems  (in  the  opinion  of  Justice  Rice)  that  an  admission  by  defendant 
of  plaintiff's  claim  except  as  defeated  by  his  defense,  for  the  purpose  of  ob- 
taining the  right  to  open  and  close,  would  admit  that  the  articles  were  sold 
to  defendant  at  an  agreed  price,  if  such  was  the  form  of  plaintiff's  pleadings. 

3. — ^Harmless  Error. 

In  a  trial  before  the  court  the  admission  of  improper  evidence  is  not 
ground  for  reversal  where  the  record  shows  that  it  was  not  considered  by  the 
court  in  arriving  at  his  judgment. 

4. — Sale— £Tidence. 

Evidence  considered  and  held  insufficient  to  support  a  claim  by  defendant 
that  a  machine  was  not  sold  to  him  at  a  price  fixed,  but  was  furnished  him 
by  plaintiff  in  lieu  of  another  which  did  not  fulfill  the  warranty  given  on  its 
sale. 

Appeal  from  the  County  Court  of  Coleman  County.     Tried  below 
before  Hon.  E.  M.  Bowen. 

Snodgrass  &  Dibrell,  for  appellant. — Said  counterclaim  being  im- 
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liquidated  and  not  growing  out  of  nor  in  any  way  incident  to  the 
demand  of  the  plaintiff,  it  was  error  for  the  court  to  render  any 
judgment  whatever  for  the  defendant  on  the  counterclaim.  Sayles' 
Civil  Statutes,  arts.  754,  755;  Taylor  v.  Bewley,  56  S.  W.,  746-7; 
Taylor  v.  Bewley,  66  S.  W.,  937;  Howard  v.  Bandolph,  73  Texas, 
454;  Riddle  v.  McKinney,  67  Texas,  29;  Carothers  v.  Thorp,  21 
Texas,  362. 

E.  M.  Critz,  for  appellee. — The  account  and  claim  of  appellant 
upon  which  this  suit  was  brought  was  an  unliquidated,  and  not  a 
liquidated  demand  as  alleged  by  appellant.  Hallinan  v.  Levytansky, 
18  Texas  Ct.  Rep.,  479;  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Schwarfa, 
2  App.  C.  C,  sees.  758,  759;  Bach,  Meiss  &  Co.  v.  Ginocchio,  1  App. 
C.  C,  sec.  1316;  1  A.  &  E.  Enc.  Law,  435  (2d  ed.) ;  21  A.  &  E. 
Enc.  Law,  919  (2d  ed.) ;  Wroten  G.  &  L.  Co.  v.  Mineola  Box  Mfg. 
Co.,  16  Texas  Ct.  Rep.,  167. 

That  part  of  the  counterclaim  of  appellee,  which  asks  recovery 
of  one  hundred  and  forty-five  dollars,  money  paid  by  defendant  to 
plaintiff  for  the  first  tire  setter  No..  2,  bought  in  1904,  is  a  liquidated 
and  not  an  unliquidated  demand  as  alleged  by  appellant.  Snelling 
V.  Koerner,  27  S.  W.,  887;  Black's  Law  Dictionary,  724. 

The  demand  of  the  defendant,  and  especially  that  part  thereof 
which  seeks  recovery  of  the  sum  of  $145,  the  amount  paid  by  de- 
fendant to  plaintiff  for  said  machine  No.  2,  is  incident  to  the  de- 
mand of  plaintiff.  McDonel  &  Co.  v.  Home  Bitters  Co.,  1  App. 
C.  C,  sec.  1160  and  note;  Howard  v.  Moore,  1  App.  C.  C,  sec.  225; 
Coleman  v.  Bruce,  37  Texas,  171 ;  Beckham  v.  Hunter,  37  Texas,  551. 

The  trial  court  erred  in  finding  against  appellee  on  his  second 
count  in  his  original  answer,  alleging  that  the  said  machine  No.  2 
was  given  and  delivered  to  defendant  by  plaintiff  in  lieu  of  and  to 
make  good  the  warranty  on  the  first  machine  No.  2. 

BICE,  Associate  Justice. — Appellant,  as  plaintiff,  sued  appellee, 
as  defendant,  in  the  Justice's  Court  upon  a  verified  account  to  re- 
cover the  sum  of  $160,  with  legal  interest  thereon,  being  the  price 
of  one  Brooks  tire  setter  sold  by  it  to  him  on  or  about  September  2, 
1905;  and  in  its  petition  filed  in  connection  with  said  account,  al- 
leged that  said  sum  of  $160  was  the  agreed  price  to  be  paid  therefor. 

Appellee  answered  admitting  in  writing,  as  prescribed  by  rule  31, 
that  plaintiff  had  a  good  cause  of  action  as  set  forth  in  its  account 
and  petition  filed  herein,  except  insofar  as  the  same  might  be  defeated 
in  whole  or  in  part  by  the  facts  set  up  in  his  answer.  He  further 
plead  that  on  March  23,  1904,  he  purchased  from  plaintiff  another 
Brooks  cold  tire  setter  for  the  sum  of  $145,  upon  an  express  war- 
ranty that  the  same  would  perform  and  work  well,  and  would  be  and 
was  reasonably  fit  and  adapted  for  the  use  and  purpose  for  which 
it  was  sold,  to  wit,  to  set  and  shrink  tires  cold  upon  the  wheels, 
etc.,  and  was  reasonably  fit  and  adapted  for  setting  and  shrinking 
wagon,  buggy  and  other  vehicle  tires  in  ordinary  use,  and  containing 
in  addition  thereto  other  stipulations  of  warranty  not  deemed  nec- 
essary to  be  set  out;  that  the  said  tire  setter  was  received  by  him 
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and,  after  being  fully  tried  and  tested,  was  found  to  be  utterly  worth- 
less and  of  no  value;  that  defendant  had,  long  prior  to  the  filing 
of  this  suit,  to  wit,  on  May  24,  1904,  and  February  18,  1905,  by 
partial  payments  thereon  made,  fully  paid  to  appellant  the  pur- 
chase price  therefor,  to  wit,  the  sum  of  $145,  and  that  defendant 
now  holds  said  first  tire  setter  subject  to  appellant's  order;  that 
defendant  in  an  effort  to  use  said  first  machine  attempted  to  repair 
the  same  and  had  incurred  thereby  an  expense  of  $20,  making  a 
total  of  $165  paid  by  him  on  account  of  said  first  machine,  which 
he  plead  in  offset  to  plaintiff's  demand,  asking  judgment  in  his 
favor  for  the  difference  of  $5  between  his  and  appellant's  account, 
with  interest,  costs  of  suit,  etc.  Defendant  further  plead  that  plain- 
tiff verbally  agreed  and  promised  him  at  the  time  said  warranties 
were  given,  and  at  divers  other  times  thereafter,  that  if  said  machine 
did  not  prove  as  represented,  or  did  not  perform  and  work  well  then 
plaintiff  would  replace,  free  of  cost  to  defendant,  all  defective  parts 
of  said  machine,  and  in  the  event  said  machine  did  not  give  satis- 
faction in  every  particular,  and  perform  and  work  well  in  all  re- 
spects, as  represented,  then  it  would  furnish  defendant  a  new  and 
better  machine  in  lieu  of  said  first  machine;  that  relying  upon 
these  representations  and  warranties  he,  defendant,  ordered  and 
purchased  the  first  machine  and  finally  paid  in  full  therefor;  and 
also  relying  upon  said  representations  and  warranties,  as  aforesaid, 
did  on  August  31,  1905,  order  the  said  second  machine  from  plaintiff, 
for  the  price  of  which  this  suit  is  brought;  that  said  second  machine 
was  sold  to  him  by  plaintiff  in  lieu  of  the  first  machine;  that  said 
first  machine  is  now  held  by  defendant  subject  to  plaintiff's  order, 
and  is,  in  fact,  the  property  of  plaintiff,  praying  judgment  in  ac- 
cordance with  said  plea. 

Appellant  filed  general  and  special  exceptions  raising  the  issue 
as  to  the  right  of  the  defendant  to  offset  an  unliquidated  demand 
growing  out  of  an  independent  transaction  against  plaintiff's  liquidated 
claim.  On  trial  in  the  Justice's  Court  verdict  and  judgment  was 
for  the  defendant  upon  the  latter  phase  of  the  case.  Upon  appeal 
to  the  County  Court,  trial  being  before  the  court  without  a  jury, 
plaintiff^s  exceptions  to  defendant's  plea  in  offset  were  overruled, 
and  -judgment  was  rendered  in  favor  of  plaintiff  for  the  full  amount 
of  its  claim  and  for  defendant  for  the  sxim  of  $145,  and  against 
defendant  on  his  plea  for  $20,  making  judgment  in  favor  of  plain- 
tiff for  the  difference  between  said  two  accounts  of  $15,  with  interest 
thereon,  from  which  judgment  appellant  prosecutes  this  appeal,  and 
assigns  as  error,  among  other  things,  the  action  of  the  trial  court  in 
overruling  its  exception  to  appellee's  plea  of  offset. 

The  question  for  determination,  therefore,  is,  first,  whether  or 
not  appellant's  suit  is  founded  upon  a  certain  or  liquidated  demand, 
because,  if  the  same  is  so  founded,  then  defendant  would  have  no 
right  to  set  off  against  the  same  any  amount  that  might  be  ascer- 
tained to  be  due  him  by  appellant  as  unliquidated  or  uncertain 
damages,  founded  on  either  a  tort  or  breach  of  covenant,  unless  the 
same  grew  out  of,  was  incident  to,  or  connected  with  plaintiff's  cause 
of  action.     From  the  allegations  of  defendant's  counter-claim  it  is 
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clear  that  he  undertakes  to  recover  for  an  alleged  breach  of  cove- 
nant, to  wit,  that  of  a  breach  of  warranty  on  account  of  another 
and  different  machine  purchased  by  him  from  appellant  some  18 
months  prior  to  the  purchase  of  the  second  machine  and,  therefore, 
could  not  be  said  to  arise  out  of,  be  incident  to  or  in  any  wise 
connected  with  the  plaintiff's  cause  of  action.  Now,  is  plaintiff's 
cause  of  action  founded  upon  a  certain  or  liquidated  demand?  We 
think  this  must  be  determined  alone  from  the  allegations  of  plain- 
tiff's petition  filed  with  its  verified  account.  It  appears  therefrom 
that  the  amount  sued  for,  to  wit,  $160,  was  for  the  price  of  a 
Brooks  tire  setter,  sold  by  appellant  to  appellee,  it  being  alleged 
therein  that  defendant  agreed  and  promised  to  pay  plaintiff  therefor 
the  sum  of  $160,  wliich  sum  was  the  agreed  value  thereof.  The  word 
liquidated,  used  in  this  connection,  means  adjusted,  certain  or  set- 
tled in  respect  to  amount  (Abbotfs  Law  Dictionary),  which  defini- 
tion is  approved  in  Jones  v.  Hunt,  74  Texas,  657.  In  the  ease  of 
Hargroves  v.  Cooke,  15  Ga.,  332,  it  is  held  that  a  debt  is  liquidated 
^Vhenever  the  amount  is  agreed  upon  by  the  parties,  or  fixed  by 
the  operation  of  law.'* 

In  the  case  of  Taylor  v.  Bewley,  93  Texas,  624,  our  Supreme  Court 
held  upon  certified  question  that  if  the  petition  sought  to  recover 
the  market  value  of  the  goods,  the  claim  would  be  unliquidated,  and 
defendant's  claim  being  also  unliquidated,  it  could  be  plead  in  offset, 
but  if  an  agreed  price  was  sought  to  be  recovered  the  claim  would 
be  liquidated,  and  defendant's  claim  being  for  unliquidated  damages, 
could  not  be  set  off  against  it.  Also  see  same  case,  23  Texas  Civ. 
App.,  509. 

Appellant  seems  by  the  allegations  of  its  petition  in  this  case 
to  have  brought  itself  within  the  rule  of  law  as  announced  in  Taylor 
V.  Bewley,  supra,  and  therefore,  we  conclude  that  its  cause  of  action 
was  upon  a  certain  or  liquidated  demand,  as  shown  by  the  allega- 
tions of  its  petition;  and  defendant's  plea  in  setoff  having  under- 
taken to  set  up  a  claim  for  unliquidated  damages,  arising  from 
alleged  breach  of  warranty,  which  the  law  does  not  permit  to  be  setoff 
as  against  a  certain  demand,  unless  the  same  was  founded  upon  a 
claim  arising  out  of,  incident  to,  or  connected  with  plaintiff's  cause 
of  action  (which  does  not  appear  to  be  the  case  here),  we  are  of 
the  opinion  that  the  trial  court  erred  in  refusing  to  sustain  plain- 
tiff's exceptions  to  said  plea,  and  in  giving  judgment  to  defendant 
thereon.  (Arts.  649  and  650,  Sayles'  Rev.  Civ.  Stat.;  Taylor  v. 
Bewley,  93  Texas,  524;  same  case,  23  Texas  Civ.  App.,  509;  Howard 
V.  Randolph,  73  Texas,  454;  Riddle  v.  McKinney,  67  Texas,  29; 
Carothers  v.  Thorp,  21  Texas,  362.) 

Before  passing  from  this  subject  the  writer  desires  to  say  that, 
in  his  opinion,  appellee  by  his  written  admission  under  Rule  31, 
prescribed  for  trials  in  District  and  County  Courts,  was  precluded 
from  raising  the  issue  as  to  whether  or  not  appellant's  cause  of  action 
was  liquidated,  and  must  be  held  to  have  admitted  thereby  that 
plaintiff's  suit  was  founded  upon  a  liquidated  demand.  Said  rule 
reads  that  ^'plaintiff  shall  have  the  right  to  open  and  conclude,  both 
in  adducing  his  evidence  and  in  the  argument,  unless  the  burden  of 
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proof  of  the  whole  case  under  the  pleadings  rests  upon  the  defendant, 
or  unless  the  defendant,  or  all  of  the  defendants,  if  there  should  be 
more  than  one,  shall,  after  the  issues  of  fact  are  settled  and  before 
the  trial  commences,  admit  that  the  plaintiff  has  a  good  cause  of 
action  as  set  forth  in  the  petition,  except  so  far  as  it  may  be  de- 
feated, in  whole  or  in  part,  by  the  facts  of  the  answer  constituting 
a  good  defense  which  may  be  established  on  the  trial,  which  ad- 
mission shall  be  entered  of  record,  when  the  defendant  or  defendants, 
if  more  than  one,  shall  have  the  riglit  to  open  and  conclude  in  ad- 
ducing the  evidence  and  in  the  argument  of  the  case.*^  Defendant 
having  filed  his  written  admission,  as  prescribed  by  said  rule,  must 
be  held  in  the  writer's  judgment  concluded  by  his  admission  that 
plaintiff  has  a  good  cause  of  action  as  set  forth  in  its  petition, 
because  in  said  admission  he  necessarily  acknowledged  the  truth  of 
every  allegation  in  plaintiflf's  petition  and  it  was  therein  distinctly 
alleged  that  the  plaintiff  delivered  said  tire  setter  to  the  defendant, 
for  which  the.  defendant  agreed  and  promised  to  pay  to  plaintiff  the 
sum  of  $160;  that  said  sum  was  the  agreed  value  of  said  tire  setter, 
etc.  For  this  reason,  in  his  opinion,  as  well  as  for  those  heretofore 
stated,  the  judgment  of  the  trial  court  overruling  appellant's  ex- 
ceptions to  defendant's  plea  of  setoff  was  erroneous. 

Without  intending  to  intimate  any  opinion  upon  the  facts  ad- 
duced in  support  of  defendant's  plea  of  setoff,  we  do  not  wish  to 
be  understood  by  this  ruling  as  in  any  way  prejudicing  his  right 
to  bring  a  separate  and  distinct  suit,  if  he  should  see  proper  so  to 
do,  upon  his  alleged  cause  of  action  against  appellant,  as  set  forth 
in  said  plea  of  setoff. 

Appellant  by  its  sixth  assignment  of  error  complains  of  the  action 
of  the  trial  court  in  permitting  the  defendant  Shields  to  testify 
that  at  the  time  he  bought  the  first  machine  the  agent  told  him 
that  the  company  would  furnish  a  new  machine  in  lieu  of  same  if 
it  did  not  perform  as  represented.  If  there  was  error  in  the  ad- 
mission of  said  testimony  it  becomes  immaterial,  because  it  appears 
from  the  explanation  of  the  court  to  appellee's  bill  of  exception 
to  the  introduction  of  said  evidence  that  said  testimony  was  not 
considered  by  the  court  for  any  purpose  in  arriving  at  its  decision 
and  judgment  in  this  case;  and  it  further  appears  that  the  judg- 
ment of  the  court  was  not  based  upon  nor  affected  by  the  introduc- 
tion of  said  testimony,  but  was  rendered  for  defendant  only  upon 
his  plea  of  setoff.  It  is  therefore  harmless  error,  in  any  event,  and 
we  overrule  said  assignment. 

It  is  urged,  however,  by  appellee  that  the  trial  court  erred  in 
finding  against  him  on  his  second  count  in  his  original  answer,  al- 
leging that  the  said  second  machine  was  given  and  delivered  to 
defendant  by  plaintiff  in  lieu  of  and  to  make  good  the  warranty 
on  the  first  machine.  We  do  not  think  there  was  any  error  in  the 
action  of  the  court  below  in  failing  to  sustain  appellee's  contention 
in  this  respect,  because  it  appears  from  the  evidence  that  the  first 
machine  was  bought  early  in  1904,  some  eighteen  months  prior  to 
the  purchase  of  the  second  machine,  and  that,  while  there  had  been 
some  correspondence   between   the   parties   relative   to   the   first   ma- 
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chine's  being  unsatisfactory,  still  the  appellee  paid  the  purchase 
price  thereof  loQg  before  ordering  the  second,  and  it  does  not  appear 
anywhere  in  the  record  that  he  insisted  upon  appellant's  furnishing 
another  machine  in  lieu  of  the  first.  On  the  contrary,  it  is  shown 
from  his  own  testimony  that  he  did  not  inform  appellant  that  the 
first  machine  was  worthless  and  that  he  had  cast  it  aside  at  the 
time  he  made  the  order  for  the  second.  In  the  order  for  the  second 
machine  no  reference  or  mention  is  made  of  the  fact  that  it  was 
desired  in  lieu  of  the  first  machine,  but  the  order  is  for  the  latest 
improved  and  heaviest  tire  shrinker.  Besides  this,  the  evidence 
shows  that  the  second  machine  was  a  larger  and  better  machine, 
and  the  price  of  the  same  was  different  from  and  more  than  the 
first.  Therefore  we  conclude  that  appellant,  in  forwarding  the 
second  machine,  did  not  intend  to  send  the  same  in  lieu  of  the  first, 
nor  did  appellee  order  same,  expecting  it  to  be  sent,  but,  on  the 
contrary,  we  think  it  was  sent  in  direct  response  to  appellee's  order 
therefor,  with  the  expectation  on  the  part  of  appellant  that  the 
same  should  be  paid  for  by  him,  without  any  knowledge  that  appellee 
intended  that  the  same  should  be  held  by  him  in  lieu  of  the  first 
machine;  and  we  do  not  think  the  court  below  erred  in  holding 
that  the  evidence  did  not  support  appellee's  contention  upon  this 
phase  of  the  case. 

Being  of  the  opinion,  as  heretofore  indicated,  that  the  trial  court 
erred  in  overruling  appellant's  exception  to  defendant's  plea  of  setoff, 
we  therefore  conclude  that  the  judgment  of  the  trial  court  should 
be  reversed  imd  rendered  for  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 


Charles  Wolfe  v.  A.  P.  Willinoham. 

Decided  January  15,  1908. 


1. — ^Pleadingr— Venue — ^Personal  PrlvUegre. 

An  exception  to  a  petition  in  a  suit  of  trespass  to  try  title  on  the  ground 
that  "the  court  had  no  jurisdiction  of  the  subject  matter/'  cannot  be  accepted 
and  considered  as  a  plea  of  personal  privilege  to  be  sued  in  the  county  in  which 
it  appeared  from  the  allegations  of  the  petition  that  the  land  was  situated 
and  ckfendant  resided. 

2. — Same — Order  of  Pleading:. 

When  a  defendant  asserts  his  right  to  be  sued  in  a  particular  county 
such  assertion  is  a  plea  in  abatement  whether  presented  by  exception  or  other- 
wise, and  a  plea  presenting  that  question,  whatever  be  its  form,  must  precede 
an  answer  to  the  merits,  otherwise  it  will  be  treated  as  waived;  nor  can  this 
effect  be  avoided  by  withdrawing  an  answer  to  the  merits  and  filing  the  plea 
in  abatement  in  due  order  of  pleading. 

Appeal  from  the  District  Court  of  Travis   County.     Tried   below 
before  Hon.  George  Calhoun. 

Sidon  Harris,  for  appellant. — The  trial  court  erred  in  dismissing 
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the  case  because:  This  is  trespass  to  try  title,  and  the  court  has 
jurisdiction  to  try  it.  Defendant  has  waived  the  right  to  interpose 
a  plea  of  venue,  having  filed  an  answer  September  4,  1905,  aiid 
August  30,  1906,  neither  of  which  raise  any  question  of  venue,  which 
was  for  the  first  time  raised  by  amended  answer  filed  September  3, 
1906,  at  the  September  term  of  the  court,  two  terms  prior  to  the 
order  of  dismissal,  which  was  at  the  January  term,  1907,  on  Jan- 
uary 12.  Watson  v.  Baker,  67  Texas,  49-51;  Baldwin  v.  Richardson, 
87  S.  W.,  354;  Kainer  v.  Eoss,  95  S.  W.,  46;  O'Neal  v.  Murray, 
94  S.  W.,  1090;  Railroad  v.  Gasser,  74  S.  W.,  367;  Brooks  v.  Gal. 
City  Ry.,  74  S.  W.,  330;  Railroad  v.  Lvnch,  73  S.  W.,  65;  Price 
V.  Gowan,  69  S.  W.,  985;  McLain  v.  Adams,  72  S.  W.,  1027;  Brown 
V.  Reed,  62  S.  W.  Rep.,  73;  Moody  v.  Bank,  57  S.  W.,  525;  Meade 
V.  Jones,  35  S.  W.,  311. 

8.  C.  Rowe,  for  appellee. — The  privilege  of  a  party  to  be  sued  in 
the  county  of  his  residence  is  not  waived  by  mere  failure  upon  his 
part  to  have  his  plea  asserting  such  privilege  acted  upon  at  the  first 
term  after  filing  same,  unless  such  failure  is  chargeable  to  his 
negligence,  or  he  agrees  to  a  continuance  of  the  cause,  or  in  some 
other  manner  allows  the  tribunal  to  acquire  jurisdiction  over  his 
person  or  over  the  subject  matter  of  the  suit.  Sayles'  Rev.  Civ. 
Stats.,  art.  1194,  subd.  14;  Masterson  v.  Cundiff,  58  Texas,  472; 
Thompson  v.  Locke,  66  Texas,  386;  Knight  v.  Ry.  Co.,  93  Texas, 
417;  Willis  v.  White,  29  S.  W.,  818;  Watson  v.  Baker,  67  Texas, 
49;  County  of  Galveston  v.  Nobles,  56  Texas,  575. 

KEY,  Associate  Justice. — This  is  the  second  appeal  in  this 
case.  (Wolfe  v.  Willingham,  43  Texas  Civ.  App.,  167).  The  suit 
was  brought  in  the  District  Court  of  Travis  County  to  recover  a 
tract  of  land  situated  in  Mason  County,  and  it  appeared  from  the 
plaintilFs  petition  that  the  defendant  resided  in  the  latter  county. 
The  original  petition  was  filed  August  16,  1905.  The  record  con- 
tains two  original  answers  filed  by  the  defendant,  the  first  was  filed 
September  4,  1905,  and  contained  (1)  an  exception  to  the  plaintiffs 
petition  because  it  appeared  therefrom  that  the  land  was  situated 
in  and  the  defendant  resided  in  Mason  County,  "and  therefore  this 
court  has  no  jurisdiction  of  the  subject  matter  of  this  suit,  and  to 
try  the  same;'^   (2)  a  general  denial,  and  (3)  a  plea  of  not  guilty. 

The  trial  court  sustained  the  exception  to  the  petition,  and  en- 
tered judgment  dismissing  the  suit.  That  judgme^nt  was  appealed 
from,  and  was  reversed  by  this  court  for  the  reason  that  the  ex- 
ception referred  to  presented  only  the  question  of  the  jurisdiction 
of  the  trial  court  over  the  subject  matter  of  litigation,  and  that 
that  court  had  jurisdiction  of  the  subject  matter,  and  committed 
error  in  sustaining  the  exception.  The  second  original  answer  of 
the  defendant  was  filed  August  30,  1906,  and,  omitting  immaterial 
parts,  reads  as  follows: 

"And  now  comes  the  defendant,  A.  P.  Willingham,  in  the  above 
entitled  and  numbered  cause  and  excepts  to  plaintiff's  petition  and 
says  that  same  is  insufiicient  in  law,  because  it  appears  from  said 
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petition  that  the  land  in  controversy  is  situated  in  the  county  of 
Mason  and  State  of  Texas,  therefore,  under  title  30,  chapter  4,  article 
1194,  of  the  lievised  Statutes  of  the  State  of  Texas,  this  court  has 
no  jurisdiction  of  the  subject  matter  of  this  suit.  Wherefore  de- 
fendant prays  judgment  of  the  insuflSciency  of  this  petition,  and 
that  she  be  dismissed  with  her  costs/' 

On  September  3,  1906,  the  defendant  filed  her  first  amended 
original  answer  containing  an  exception  to  the  plaintiff's  petition 
substantially  the  same  as  was  embraced  in  the  answer  filed  August 
30,  1906,  and  a  verified  plea  in  due  form,  presenting  the  question 
of  venue,  and  pleading  her  privilege  to  be  sued  in  Mason   County. 

On  January  12,  1907,  the  court  entered  judgment  dismissing  the 
plaintiff's  suit,  preceded  by  a  recital  of  the  fact  that  the  defendant's 
plea  to  the  jurisdiction  was  considered   and   sustained. 

The  plaintiff  has  appealed  and  contends  that  the  court  erred  in 
dismissing  his  suit,  because  it  had  jurisdiction  of  the  subject  matter, 
and  the  defendant  had  waived  her  privilege  to  be  sued  in  the  county 
of  her  residence  by  filing  an  answer  to  the  merits  before  she  filed 
her  plea  of  privilege  presenting  the  question  of  venue.^  We  sustain 
that  contention  and  reverse  the  judgment. 

It  is  an  elemental  rule  of  law,  often  announced  and  applied  in 
this  State,  that  when  a  defendant  asserts  his  right  to  be  sued  in  a 
particular  county,  such  assertion  is  a  plea  in  abatement  whether 
presented  by  exception  or  otherwise,  and  that  a  plea  presenting  that 
question,  whatever  be  its  form,  must  precede  an  answer  to  the 
merits,  otherwise  it  must  be  treated  a&  waived.  The  authorities  are 
collated  in  Green's  Texas  Digest,  under  the  head  of  Abatement  and 
Eevival,  ranging  from  sections  50  to  60,  inclusive.  Until  she  filed 
her  amended  original  answer  on  September  3y  1906,  appellee  had 
not  in  any  manner  presented  the  question  of  her  personal  privilege 
to  be  sued  in  another  county,  yet  one  year  prior  to  that  time  she 
answered  to  the  merits  by  filing  a  general  denial  and  plea  of  not 
guilty.  Until  she  filed  her  last  answer,  her  objection  to  the  case 
being  tried  in  Travis  County  District  Court  related  only  to  the 
jurisdiction  of  that  court  over  the  subject  matter,  and  did  not 
present  the  question  of  her  right  to  be  sued  in  some  other  county. 
Nor  is  it  material  that  the  original  answer  to  the  merits  was  after- 
wards superseded  and  abandoned  by  filing  an  amended  answer  that 
did  not  contain  any  answer  to  the  merits.  When  a  defendant  has 
filed  an  answer  to  the  merits,  and  thereby  cut  off  his  right  to  file  a 
plea  in  abatement,  such  right  can  not  be  regained  by  him  by  with- 
drawing or  abandoning  his  answer  to  the  merits. 

For  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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B.   L.    DUNMAN   V.   J.    C.    MURPHEY    &    COMPANY. 

Decided  January  15,  1908. 

1. — Oambllng  Contract — ^ETldenoe— Question  of  Fact. 

Evidence  considered,  and  held  sufficient  to  require  the  trial  court  to  sub- 
mit to  the  jury  the  question  whether  or  not  the  parties,  at  the  time  a  contract 
was  made  for  the  future  delivery  of  cotton,  contemplated  an  actual  delivery, 
and,  hence,  such  a  contract  as  the  law  would  enforce. 

2. — Same—KeleYant  Evidence. 

The  issue  being  whether  or  not  the  parties  to  a  contract  for  the  future 
delivery  of  cotton  contemplated  and  intended  an  actual  delivery,  the  testimony 
of  the  plaintiff  that  during  the  delivery  month  he  made  arrangements  with 
a  bank  for  the  money  necessary  to  bu^  the  amount  of  cotton  named  in  the 
contract,  was  relevant  and  admissible. 

3. — Same — Purpose  of  Testimony — ^Practice. 

Unless  requested  so  to  do,  a  party  offering  evidence  is  not  required  to 
disclose  the  purpose  for  which  it  is  offered,  and  any  misapprehension  of  the 
court  as  to  the  purpose  for  which  it  is  offered  will  not  excuse  an  error  in 
excluding  the  same  in  the  absence  of  some  act  by  the  party  offering  the  same 
or  his  attorney  calculated  to  mislead  the  court. 

4. — Same — ^Evidence— Cotton  Excbange. 

Upon  the  question  whether  or  not  a  contract  for  the  future  delivery  of 
cotton  in  New  York  City  was  a  gambling  contract,  the  charter  of  the  New 
York  Cotton  Exchange  was  admissible  in  evidence,  under  the  facts  of  this  case. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Marshall  Surratt. 

Snodgrass  dk  Dibrell,  for  appellant. 

Banks  dk  Hair,  for  appellees. 

KEY,  Associate  Justice. — R.  L.  Dunman  brought  this  suit 
against  J.  C.  Murphey  &  Co.,  to  recover  $2820,  alleged  profits  on 
the  sale  of  600  bales  of  cotton.  He  alleged  in  his  petition  that  he 
employed  the  defendants  as  brokers,  and  tliat  they  made  a  contract 
by  which  he  was  to  sell  and  deliver  in  the  city  of  New  York  600 
bales  of  cotton  in  the  month  of  March,  1906,  and  that  before  the 
time  of  delivery  the  defendants,  under  instructions  from  the  plain- 
tiff, sold  his  contract  and  were  withholding  from  him  $2820,  the  net 
proceeds  of  such  sale. 

The  defendants'  answer '  embraced  exceptions  to  the  petition  and 
a  general  denial.  When  the  plaintiff  closed  his  testimony  the  trial 
court  instructed  a  verdict  for  the  defendants,  upon  the  theory  that 
the  uncontradicted  testimony  submitted  by  the  plaintiff  disclosed 
a  gambling  contract,  which  would  not  be  enforced  by  the  courts. 
The  propriety  of  giving  that  instruction  is  the  first  question  presented 
for  decision. 

The  plaintiff  testified,  in  substance,  that  it  was  his  understanding 
when  the  contract  for  the  sale  of  the  cotton  was  made,  that  he  was 
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to  deliver  the  same  in  New  York  in  March,  1906,  if  the  purchaser 
80  desired.  In  other  words,  the  plaintiff  submitted  testimony  tend- 
ing to  show  that  actual  delivery  of  the  cotton  was  contemplated  by 
the  parties.  The  plaintiff  testified  to  many  other  facts  and  cir- 
cumstances tending  strongly  to  show  that  such  actual  delivery  was 
not,  in  fact,  contemplated,  but  we  do  not  think  the  evidence  was 
so  conclusive  as  to  justify  the  court  in  directing  a  verdict  for  the 
defendants.  Of  course,  if  actual  delivery  of  the  cotton  was  not  con- 
templated by  the  parties,  then  the  transaction  was  a  gambling  con- 
tract, which  will  not  be  enforced  by  the  courts,  but  that  question 
should  have  been  submitted  to  the  jury. 

It  is  shown  by  bill  of  exception  No.  1  that  before  the  plaintiff 
transacted  any  business  with  the  defendants,  and  after  Jack  Bowers, 
their  representative,  had  informed  him  that  all  cotton  contracts 
made  by  the  defendants  were  for  actual  delivery  of  the  cotton,  he 
was  asked  by  his  counsel  this  question:  ^'Did  you  make  any  ar- 
rangement with  the  Coleman  National  Bank  with  reference  to  fur- 
nishing you  money  in  the  event  you  needed  any?''  which  question 
was  objected  to  by  counsel  for  the  defendants  as  immaterial,  and 
the  court  sustained  the  objection.  The  bill  of  exception  states  that 
if  permitted  to  answer  the  question  the  plaintiff  would  have  testified 
that  as  soon  as  he  was  informed  by  Jack  Bowers  that  whatever 
cotton  he  bought  or  sold  for  future  delivery  on  the  New  York 
market  contemplated  an  actual  delivery  thereof,  and  during  the 
delivery  month,  and  before  he  bought  or  sold  any  cotton,  he  went 
to  the  cashier  of  the  Coleman  National  Bank  at  Coleman,  Texas, 
and  made  a  contract  whereby  the  bank  obligated  itself  to  furnish 
him  all  the  money  he  might  need  to  enable  him  to  purchase  and 
deliver  all  cotton  he  might  buy  or  sell  on  the  New  York  market. 
It  is  stated  in  the  bill  of  exception  that  the  court  was  not  apprised 
of  what  the  witness  would  testify  to  until  after  the  trial,  and  sup- 
posed that  the  purpose  of  the  question  was  to  elicit  testimony  show- 
ing the  financial  standing  and  solvency  of  the  plaintiff. 

We  think  the  court  erred  in  sustaining  the  objection  to  the  ques- 
tion. The  evidence  which  the  question  would  have  elicited  would 
have  tended  to  show  that  in  his  dealings  with  the  defendants,  the 
plaintiff  understood  that  in  any  contracts  he  might  make  to  buy 
or  sell  cotton  on  the  New  York  market,  actual  delivery  was  con- 
templated. As  tending  to  prove  the  fact,  he  had  the  right  to  show 
that  he  had  made  preparation  to  meet  such  contingencies.  The 
evidence  was  admissible  for  that  purpose,  and  the  fact  that  the  court 
supposed  that  the  plaintiff  was  seeking  to  introduce  it  for  another 
purpose  is  immaterial,  it  not  appearing  that  the  plaintiff  or  his 
counsel  were  in  any  wise  responsible  for  the  court's  misapprehension. 
Unless  requested  so  to  do  by  the  court,  no  duty  rested  upon  plaintiff 
to  disclose  the  purpose  for  which  he  offered  the  testimony. 

While  we  do  not  hold  that  the  court  committed  error  in  refusing 
to  allow  the  plaintiff  to  put  in  evidence  the  charter  of  the  New 
York  Cotton  Exchange  at  the  time  and  under  the  circumstances 
disclosed  by  the  record,  yet  upon  another  trial  we  think  that  evi- 
dence, if  offered  at  the  proper  time,  should  be  admitted. 
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This  diBposes  of  the  queetiona  involved  in  this  appeal.     The  judg- 
ment will  be  reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


Paul  Fslllb  bt  ux.  v.  San  Antonio  Traction  Company. 

Decided  January  16,  1008. 

1. — Personal  Injuries— Cliarge— Omitting  Issues. 

In  a  suit  for  damages  caused  by  the  collision  of  a  street  car  with  plaintiff's 
buggy,  a  requested  charge  which  ignored  the  issues  of  proximate  cause,  con- 
tributory negligence  and  the  fact  of  injury,  all  of  which  were  raised  by  the 
pleading  and  the  evidence,  was  properly  refused. 


S. — Cliarge— Sisoovered  Peril. 

Upon  an  issue  of  discovered  peril,  a  charge  which  imposed  upon  the  de- 
fendant the  absolute  duty  to  use  all  the  means  in  his  power,  consistent  with 
his  safety,  etc.,  to  prevent  the  injury,  is  erroneous.  In  such  case  the  duty 
imposed  is  to  use  ordinary  care  to  use  all  the  means  in  his  power,  etc. 

S. — ^Personal  Injuries — Conunimity  Property— Contribntory   Negligence. 

In  a  suit  for  damages  for  personal  injuries  to  his  wife,  the  contributory 
negligence  of  the  husband  will  prevent  a  recovery.  Damages  for  personal  in- 
juries to  the  wife  are  oommuni^  property  for  which  the  husband  alone  should 
sue; 

Appeal  from  the  45th  District  Court,  Bexar  County.  Tried 
below  before  Hon.  J.  L.  Camp. 

Salliway  &  McAsJcill,  for  appellants. 

Ogden,  Brooks  dc  Napier,  tor  appellee. 

NEILL,  Associate  Justice. — Paul  Peille,  with  whom  his  wife 
joined  as  a  party  plaintiff,  sued  the  San  Antonio  Traction  Company 
to  recover  $20,000  damages  for  alleged  personal  injuries  .sustained 
by  his  wife,  Hanna,  by  reason  of  the  negligence  of  the  company's 
servants  in  operating  one  of  its  electric  street  cars  in  the  city  of 
San  Antonio,  whereby  the  car  collided  with  a  buggy  in  which  he  and 
his  wife  were   riding,  thereby  causing  the   letter's   injury. 

The  grounds  of  negligence  alleged  are: 

1.  That  defendant's  motorman  operating  the  car,  after  seeing 
plaintiff  turn  his  horse  and  approach  the  car  track  for  the  purpose 
of  crossing  in  time  to  have  stopped  or  checked  its  speed  so  as  to 
have  prevented  the  collision,  failed  to  do  anything  to  stop  or  check 
the  speed  of  the  car  before  striking  plaintiff's  buggy. 

2.  That  the  car  was  propelled  at  a  terrific  speed  and  not  under 
the  motorman's  control,  as  required  by  a  certain  ordinance  of  the 
city  set  out  in  plaintiff's  petition. 

3.  That  the  motorman  operating  the  car,  though  he  could  have 
seen  plaintiff  crossing  the  street  before  striking  his  carriage,  failed 
to  ring  the  bell  or  give  any  signal  to  warn  him  of  the  approach- 
ing car. 
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The  defendant  pleaded  a  general  denial  and  contributory  negli- 
gence. 

The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  judg- 
ment in  favor  of  the  defendant. 

Conclusions  of  Fact. — While  the  evidence  shows  that  at  the  time 
and  place  alleged  by  plaintiff,  there  was  a  slight  collision  of  one  of 
defendant's  electric  cars  with  a  buggy  in  which  plaintiff  and  his 
wife  were  riding,  it  fails  to  show  either  that  it  was  proximately 
caused  by  any  of  the  alleged  acts  of  negligence,  or  that  plaintiff's 
wife  sustained  any  injury  in  consequence.  But,  on  the  other  hand, 
the  evidence  reasonably  tends  to  show  that  plaintiff's  negligence 
was  the  proximate's  cause  of  his  buggy  coming  in  contact  with  de- 
fendant's car. 

Conclusions  of  Law. — 1.  Special  charge  No.  1,  requested  by  plain- 
tiff, would,  if  given,  have  required  a  verdict  for  plaintiff  if  the  jury 
found  from  the  evidence  that  the  accident  occurred  at  the  intersec- 
tion of  Swiss  and  Commerce  Streets,  and  that  the  car  at  that  point 
was  not  under  such  complete  control  of  the  motorman  as  that  it  could 
be  immediately  stopped.  This  would  have  been  to  eliminate  entirely 
the  questions  of  proximate  cause,  contributory  negligence  and  of 
injury  to  plaintiff's  wife.  It  is  too  well  settled  to  require  citation 
of  authorities  that,  though  a  defendant  may  be  guilty  of  an  act 
which  is  negligence  in  itself,  unless  such  negligence  is  the  proximate 
cause  of  injury,  it  affords  no  ground  for  recovery.  It  is  equally 
well  settled  that,  though  a  defendant  be  guilty  of  an  act  of  negligence 
which  is  a  proximate  cause  of  an  injury,  yet  if  the  plaintiff  is 
himself  guilty  of  an  act  of  negligence  which  proximately  contributes 
to  his  injury,  he  can  not  recover.  In  no  event  can  a  plaintiff  re- 
cover for  an  alleged  injury  which  he  never  sustained,  however  neg- 
ligent the  defendant  may  have  been  in  doing  an  act  which  would 
ordinarily  be  expected  to  directly  produce  such  an' injury. 

2.  The  second  assignment  of  error  complains  of  the  court's 
refusal  of  plaintiff's  request  to  give  special  charge  No.  2,  which,  in 
effect,  was  to  instruct  the  jury  that  if  the  operator  of  the  car  did 
not  sound  the  bell  or  gong  at  least  seventy-five  feet  before  reaching 
the  intersection  of  Swiss  and  Commerce  Streets,  if  tlie  accident 
happened  there,  and  did  not  continue  to  ring  or  sound  it  until  the 
intersection  was  crossed,  then,  that  such  failure  to  sound  the  gong 
was  negligence  per  se,  and  to  find  for  the  plaintiff.  It  will  be 
observed  that  the  requested  charge  is  pregnant  with  the  same  vices 
that  are  contained  in  the  one  that  was  the  subject  of  the  first  assign- 
ment of  error.     Therefore,  it  was  properly  refused. 

3.  The  third  special  charge  requested  by  plaintiff,  the  refusal 
of  which  is  the  basis  of  the  third  assignment  of  error,  is  as  follows: 

"If  you  believe  from  the  evidence  that  defendant's  motorman  in 
charge  of  the  car  which  struck  plaintiff's  buggy  discovered  the  peril, 
if  any,  of  plaintiff,  in  time  to  have  prevented  the  accident,  and 
you  fisher  believe  that  such  motorman  did  not  use  all  means  in 
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his  power  to  prevent  the  accident^  consistent  with  safety  to  himself 
and  passengers,  then  in  such  event  you  are  instructed  to  find  for  the 
plaintiff,  regardless  of  whether  plaintiffs  were  guilty  of  contributory 
negligence/* 

It  would  seem  from  the  authorities  that  if  the  motorman  discovered 
plaintiffs'  peril,  his  duty  to  use  all  the  means  in  his  power  to  pre- 
vent the  accident,  consistent  with  his  safety,  etc.,  was  not  absolute; 
but  only  to  exercise  ordinary  care  to  use  all  the  means  in  his  power, 
etc.,  to  that  end.  Beaty  v.  -El  Paso  St.  By.  Co.,  91  S.  W.  Rep.,  365; 
San  Antonio  &  A.  P.  Ey.  Co.  v.  McMillan,  100  Texas,  562;  Ft. 
Worth  &  E.  G.  Ey.  v.  Bowen,  95  Texas,  365;  San  Antonio  Traction 
Co.  V.  Kelleher,  48  Texas  Civ.  App.,  421.  But,  however  this  may 
be,  the  charge  is  subject  to  the  vice  that  if  the  matters  submitted 
should  be  found  as  facts,  it  requires  a  verdict  for  plaintiff,  regardless 
of  whether  his  wife  sustained  any  injury  or  not  by  reason  thereof. 
One  may  regard  himself  damaged  by  reason  of  not  having  been  in- 
jured by  the  negligent  act  of  another,  but  the  law  views  it  some- 
what .in  the  light  of  a  damnum  absque  injuria. 

4.  The  fourth  assignment  of  error  complains  of  the  refusal  of 
the  following  requested  charge: 

*T[f  you  believe  from  the  evidence  that  plaintiff,  Paul  Peille,  was 
guilty  of  negligence  which  contributed  to  his  injuries,  but  you  fur- 
ther believe  that  plaintiff,  Hanna  Feille,  was  not  guilty  of  contribu- 
tory negligence,  then  in  that  event  you  are  instructed  to  find  for 
the  plaintiff.^' 

Damages  occasioned  by  personal  injuries  to  the  wife  are  regarded 
in  this  State  as  community  gains  (Ezell  v.  Dodson,  60  Texas,  331; 
Texas  Cent.  Ey.  Co.  v.  Burnett,  61  Texas,  638),  for  the  recovery  of 
which  her  husband  may  sue,  and  the  wife  is  ordinarily  neither  a 
proper  nor  necessary  party.  It  would  be  an  anomaly  to  permit  a 
plaintiff  to  recover  damages  for  an  injury  to  his  wife  to  which  his 
own  negligence  contributed.  The  law  will  not  coin  an  injury  to  a 
wife,  wliich  her  husband's  negligence  has  helped  to  cause,  into  money 
and  put  it  in  his  pocket.  Besides,  the  requested  charge  is  subject 
to  the  vice  that  it  assumes  that  Mrs.  Feille  was  injured  in  the 
accident. 

5.  The  fifth  special  charge  requested  by  plaintiff  is  more  vicious, 
if  possible,  than  any  of  the  others  discussed.  There  is  no  error  in 
the  judgment  and   it  is   affirmed. 

Affirmed. 

Writ  of  error  refused. 


Webb's  Heirs  v.  Kirby  Lumber  Company. 

Decided  January  16,  1908. 

1. — ^Republic  of  Mexico — ^Aliens — ^Inheritance — Trespass  to  Try  Title. 

Under  the  laws  of  the  "Republic  of  Mexico  in  1836  an  heir  domiciliated  out 
of  the  said  Republic  could  acquire  no  right  by  inheritance  to  the  lands  of  persons 
dying  in  the  province  of  Texas.  Such  heirs  did  not  take  a  defeasible  title,  but 
had  no  title,  and  hence  could  not  recover  in  trespass  to  try  title  against  one 
in  possession  of  the  land. 
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2. — ^Aliens — ^Aot  of  1840  Construed. 

The  inhibition  against  inheritance  by  aliens  to  the  Republic  of  Mezioo  was 
not  removed  by  the  Act  of  1840.     Said  Act  had  no  retroactive  effect. 

8. — ^Appeal — ^Practice. 

Where,  in  trespass  to  try  title,  the  defendant  plead  three  special  defenses, 
including  limitation,  and  the  court  gave  a  general  instruction  to  find  for  the 
defendant,  without  indicating  upon  what  ground  the  instruction  waa  based, 
it  devolves  upon  the  appellant  to  successfully  attack  every  issue  upon  which 
the  verdict  could  have  been  rendered,  and  hence  a  failure  of  the  appellant  to 
attack  the  action  of  the  court  on  the  ground  that  the  evidence  on  one  of  the 
issues  was  insufficient  to  autliorize  the  action  of  the  court,  absolves  the  appel- 
late court  from  the  duty  of  considering  an  assignment  that  the  evidence  waa 
insufficient  to  authorize  an  instructed  verdict. 

4. — ^Practice  on  Appeal — ^Assignment  of  Error. 

Under  leave  granted  upon  the  submission  of  a  case  to  file  a  written  argu- 
ment in  answer  to  an  argument  filed  by  appellee,  counsel  for  appellant  filed 
a  supplemental  brief  setting  up  for  the  first  time  a  new  assignment  of  error. 
Held,  a  violation  of  the  rules,  and  a  motion  to  strike  out  the  supplemental  brief 
should  be  sustained. 

Appeal  from  the  District  Court  of  Angelina  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

W.  D.  Gordon  and  TT.  Tf.  BlaJce,  for  appellants. — The  estate  of 
William  Webb  did  not  eo  instanti  mortis  escheat  and  vest  in  the 
Mexican  government^  but  his  alien  heirs  took  a  defeasible  title 
subject  to  the  right  of  the  government  to  escheat  it.  Holliman  v. 
Peebles,  1  Texas,  673;  Yates  v.  lams,  10  Texas,  168;  Blythe  v. 
Easterling,  20  Texas,  565;  Homsby  v.  Bacon,  20  Texas,  566;  War- 
nell  V.  Finch,  15  Texas,   164. 

By  act  of  the  sovereign  in  1840  the  title  to  the  land  in  con- 
troversy was  rendei'ed  incontestable  for  alienage  by  third  parties, 
strangers  to  the  title. 

The  Act  of  January  28,  1840,  section  14  (2  Gammel,  309),  pro- 
vides as  follows:  *ln  making  title  to  land  by  descent,  it  shall  be  no 
bar  to  a  party  that  any  ancestor  through  whom  he  derives  his  descent 
from  the  intestate,  is  or  hath  been  an  alien;  and  every  alien  to 
whom  any  land  may  be  devised  or  may  descend,  shall  have  nine 
years  to  become  a  citizen  of  the  republic,  and  take  possession  of 
such  land;  or  shall  have  nine  years  to  sell  the  same,  before  it  shall 
be  declared  to  be  forfeited,  or  before  it  shall  escheat  to  the  govern- 
ment.'^ 

W.  J.  Townsend,  E.  J.  Mantooth  and  Terry,  Cavin  &  Mills,  for 
appellees. 

PLEASANTS,  Chief  Justice. — This  is  an  action  of  trespaas  to 
try  title  to  a  league  of  land  in  Angelina  County  granted  by  the 
State  of  Coahuila  and  Texas  to  William  Webb,  in  1835.  The  appel- 
lants, who  were  interveners  in  the  court  below,  claim  the  land  aa 
heirs  of  said  William  Webb.  The  Kirby  liumber  Company  disclaimed, 
and  judgment  was  rendered  in  the  court  below  in  favor  of  appellee 
David   L.    Gallup   and   other   defendants   for  the   respective   portions 
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of  the  land  in  controversy  claimed  by  them.  This  appeal  is  from 
the  judgment  in  favor  of  defendants. 

Appellees  in  the  court  below^  in  addition  to  a  plea  of  not  guilty^ 
specially  pleaded: 

First.  That  interveners^  ancestors  under  whom  they  claim  were 
aliens  to  the  Bepublic  of  Mexico  at  the  time  descent  was  cast  by 
the  death  of  William  Webb,  and  therefore  no  title  was  vested  in 
them  or  passed  through  them  to  interveners. 

Second.  That  appellees  held  title  to  the  land  under  a  deed  ex- 
ecuted by  the  administrator  of  the  estate  of  said  William  Webb. 

They  also  pleaded  title  under  the  three,  five  and  ten  years  stat- 
utes of  limitation. 

After  hearing  the  evidence  the  trial  court  instructed  the  jury 
to  return  a  verdict  in  favor  of  defendants  and  upon  the  return  of 
such   verdict  judgment  was  rendered  in  accordance   therewith. 

Upon  the  issue  presented  by  appellees'  first  special  plea  the  agreed 
facts  are  as  follows: 

William  Webb,  the  original  grantee  of  the  land  in  controversy, 
died  in  San  Augustine  County,  Texas,  in  the  year  1835,  and  left 
surviving  him  three  sisters  and  the  children  of  a  deceased  brother, 
to  wit,  Isom  Webb,  all  of  whom  were  at  that  time  living  beyond  the 
borders  of  the  State  of  Texas  and  Bepublic  of  Mexico,  and,  in  fact, 
lived  and  were  residents  of  the  State  of  Tennessee,  in  the  United 
States  of  America.  The  names  of  these  Tennessee  relatives  of  the 
said  William  Webb,  deceased,  were  as  follows:  Elizabeth  Tally, 
Hannah  Tally  and  Martha  Carlin,  sisters  of  the  said  William  Webb, 
who  died  in  1835,  in  Texas,  and  the  following  named  nieces  and 
nephews  of  said  William  Webb,  children  of  said  Isom  Webb,  a  brother 
of  said  William  Webb,  deceased,  to  wit :  Thomas  Webb,  Marena  Webb, 
Micha  D.  Webb,  Nancy  Webb  and  William  Webb.  That  the  persons 
named  as  interveners  in  the  amended  plea  of  intervention  in  the 
above  cause  are  the  descendants  and  heirs  of  the  sisters  and  nieces 
and  nephews  who  were  the  only  blood  relations  of  said  William  Webb, 
the  original  grantee  of  the  land  in  controversy,  who  died  in  1835, 
in  San  Augustine  County,  Texas;  that  aside  from  these  sisters  and 
said  children  of  his  brother,  Isom  Webb,  all  of  whom  lived  in  and 
were  residents  of  the  State  of  Tennessee,  in  1835,  the  said  William 
Webb,  the  original  grantee  of  the  land  in  controversy,  had  no  other 
relatives  by  affinity  or  consanguinity,  and  had  no  relatives  who  lived 
in  Texas,  so  far  as  the  evidence  shows,  at  the  date  of  the  death  of 
said  William  Webb- 
Appellants'  first  assignment  of  error  and  the  proposition  there- 
under are  as  follows: 

"The  court  erred  in  holding  that  the  interveners,  although  proved 
to  be  the  only  heirs  or  blood  relations  of  William  Webb,  deceased, 
were  precluded  from  taking  title  by  descent,  because  they  and  those 
under  whom  they  claim  as  heirs  were  aliens  to  the  Republic  of 
Mexico  in  1835,  at  the  date  of  the  death  of  William  Webb,  because 
of  the  fact  that  they  resided  beyond  the  borders  of  said  Bepublic 
in  the  State  of  Tennessee;  and  in  thereupon  adjudging  interveners 
Vol,  XLVIII.  Civil— 85. 
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to  be  without  title  because  of  said  alienage,  and  in  accordingly  in* 
structing  a  verdict  against  them/' 

^'The  estate  of  WUiiam  Webb  did  not  eo  instanti  mortis  escheat 
and  vest  in  the  Mexican  govemment,  but  his  alien  heirs  took  a  de- 
feasible title  subject  to  the  right  of  the  government  to  escheat  if 

Under  the  laws  of  the  Republic  of  Mexico  in  force  at  the  date 
of  the  death  of  William  Webb,  his  heirs,  who  were  aliens  to  said 
Republic,  took  no  title  to  the  lands  theretofore  granted  him  by 
the  State  of  Coahuila  and  Texas.  No  title  having  passed  to  said 
heirs  on  the  death  of  William  Webb,  none  was  transmitted  through 
them  to  appellant.  This  is  a  well  settled  rule  of  property  under 
the  decisions  both  of  the  Supreme  Court  of  this  State  and  the 
Supreme  Court  of  the  United  States.  The  rule  was  first  announced 
in  the  case  of  Holliman  v.  Peebles,  1  Texas,  673.  The  same  ques- 
tion was  brought  before  the  court  in  the  case  of  Yates  v.  lams,  10 
Texas,  168.  In  the  case  last  cited  Chief  Justice  Hemphill,  speaking 
for  the  court,  says: 

'^ut,  whatever  may  have  been  the  law  of  Spain  or  of  the  Indies, 
I  am  of  opinion  that,  upon  general  principles  pervading  the  law 
of  1823,  under  which  this  grant  was  made,  and  upon  the  general 
policy  of  the  government  in  relation  to  the  right  of  property  in 
lands  (granted  for  the  purpose  of  colonization)  at  the  time  of  the 
death  of  the  intestete,  an  heir  domiciliated  out  of  the  Republic  of 
Mexico  could  acquire  no  right  by  inheritance  to  lands  of  persons 
dying  in  the  province  of  Texas.  That  John  lams,  the  deceased  in- 
testate, would  have  forfeited  this  land  had  be  abandoned  the  country 
during  his  life,  is  not  now  open  to  question.  Such  has  always  been 
the  received  construction  of  this  law,  and  in  repeated  instances 
lands  thus  abandoned  have  been  regranted;  and  such  was  the  opinion 
of  this  court  as  to  the  legal  effect  of  abandonment  of  lands  granted 
under  this  law  in  the  case  of  Holliman  v.  Peebles. 

'*If  the  permanent  absence  of  lams  from  the  country  would 
operate  of  itself  a  forfeiture  of  the  land,  it  is  very  clear  that  the 
domiciliation  of  the  heir  in  a  foreign  country  must  have  a  like  effect. 
Permanent  absence  in  the  claimant  of  lands  was,  in  the  law  of  the 
grant,  repugnant  to  any  property  therein.  It  was  in  utter  hostility 
to  the  policy  of  the  government.*' 

The  rule  as  announced  in  this  decision  is  recognized  and  en- 
forced in  each  of  the  following  cases:  Hornsby  v.  Bacon,  20  Texas, 
556;  Blythe  v.  Easterling,  20  Texas,  665;  Warnell  v.  Finch,  15 
Texas,  164;  Hardy  v.  De  Leon,  5  Texas,  242;  McGahon  v.  Baylor, 
32  Texas,  790;  Ferguson  v.  Johnson,  11  Texas  Civ.  App.,  413;  Mid- 
dleton  V.  McGrew,  23  Howard  (U.  S.),  45. 

In  none  of  these  cases  is  there  any  intimation  that  the  rule  could 
only  be  enforced  in  proceedings  by  the  government  for  forfeiture 
of  the  land,  but  the  broad  and  unqualified  holding  is  that  such  alien 
acquired  no  title.  Such  being  the  law,  it  matters  not  what  the  right 
of  the  State  in  the  land  might  be,  the  person  in  possessibn  would 
be  entitled  to  hold  it  against  the  claim  of  the  alien  heir. 

Appellante  further  contend  that  under  the  Act  of  1840  the  inhi- 
bition  against   the   right   of   aliens   to   inherit   lands   in   this    State 
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was  removed,  and  the  title  to  the  land  in  controversy  became  there- 
after vested  in  their  ancestors  under  whom  they  claim.  This  con- 
tention can  not  be  sustained.  The  Act  mentioned  has  been  several 
times  construed  by  our  Supreme  Court  and  held  to  have  no  retro- 
active effect  and  no  application  to  cases  in  which  descent  was  cast 
prior  to  the  Independence  of  Texas,  and  the  adoption  of  the  Con- 
stitution of  the  Bepublic  of  Texas.  This  is  the  necessary  construc- 
tion of  the  Act  from  the  language  in  which  it  is  expressed,  there 
being  nothing  in  the  words  used  to  indicate  that  it  was  the  inten- 
tion of  the  law  makers  to  give  it  any  retroactive  effect.  Hornsby 
V.  Bacon,  20  Texas,  659;  Blythe  v.  Easterling,  20  Texas,  665. 

Our  conclusion  being  that  the  evidence  in  the  case  required  the 
trial  court  to  instruct  a  verdict  for  defendants  on  the  ground  that 
appellants  failed  to  show  any  title  to  the  land,  it  is  unnecessary  to 
pass  upon  the  questions  raised  by  the  remaining  assignments  wliich 
assail  the  rulings  of  the  court  upon  the  issue  of  title  in  appellees 
under  the  administration  proceedings  in  the  estate  of  William  Webb, 
because  if  any  errors  are  shown  by  said  assignments  they  could 
not  affect  the  result  of  this  appeal. 

As  before  stated,  appellees  set  up  three  special  defenses,  one  of 
which  was  title  by  limitation.  The  court  gave  a  general  instruction 
to  return  a  verdict  for  the  defendants  and  there  is  nothing  in  the 
record  to  indicate  upon  what  ground  the  court  based  said  instruc- 
tion, or  that  the  same  was  not  based  upon  the  conclusion  that  all 
of  the  defenses  pleaded  by  appellee  were  established. 

Upon  this  state  of  the  record  appellants,  in  order  to  obtain  a 
reversal  of  the  judgment,  were  required  to  assail  the  verdict  upon 
every  issue  raised  in  the  case  upon  which  a  verdict  in  favor  of  ap- 
pellees might  have  been  rendered. 

In  the  brief  of  appellants  upon  which  the  case  was  submitted  in 
this  court  no  assignment  is  presented  assailing  the  verdict  on  the 
ground  that  the  evidence  did  not  authorize  the  court  to  instruct 
the  jury  to  return  a  verdict  for  appellees  upon  their  pleas  of  limi- 
tation. In  the  absence  of  such  assignment  we  can  not  consider  the 
question  of  the  sufficiency  of  the  evidence  to  authorize  an  instructed 
verdict  on  that  issue,  and  that  being  one  of  the  issues  in  the  case 
upon  which  a  verdict  and  judgment  might  have  been  rendered  in 
favor  of  appellees,  we  can  not  say  that  the  court  erred  in  instructing 
a  verdict  in  their  favor.  This  conclusion  requires  an  affirmance  of 
the  judgment  without  regard  to  the  other  questions  presented  by  the 
brief. 

Upon  the  submission  of  the  cause  appellants'  counsel  were  granted 
leave  to  file  a  written  argument  in  answer  to  an  argument  by  counsel 
for  appellees  presenting  the  point  above  discussed.  Acting  under 
this  order  appellants  have  filed  a  supplemental  brief  in  which  they 
present  for  the  first  time  an  assignment  assailing  the  verdict  on 
the  ground  that  it  can  not  be  sustained  on  the  issue  of  limitation. 
Appellees  have  filed  a  motion  to  strike  out  this  supplemental  brief 
on  the  ground  that  it  was  filed  without  authority  of  this  court  and 
could  not  be  filed  under  the  rules  after  the  submission  of  the  cause. 
This  motion  must  be   sustained.     It  is   a  substantial  right   of   an 
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appellee  to  have  his  cause  submitted  in  its  regular  order  and  to 
have  20  days  after  notice  of  the  filing  of  appellant's  brief  within 
which  to  prepare  and  file  an  answer  thereto.  If  after  a  cause  is  sub- 
mitted an  appellant  is  permitted  to  file  a  supplemental  brief  present- 
ing additional  assignments  of  error  to  those  contained  in  the  brief 
upon  which  the  cause  was  submitted,  it  necessarily  follows  that  an 
appellee  would  be  deprived  of  one  of  these  rights,  either  the  sub- 
mission of  the  case  would  have  to  be  set  aside  or  its  decision  de- 
layed, or  he  would  be  deprived  of  an  opportunity  to  reply  to  the 
new  matter  set  up  in  the  supplemental  brief,  and  he  should  not  be 
required  to  give  up  either  of  these  rights  unless  good  cause  is  shown 
excusing  the  failure  of  the  appellant  to  file  his  brief  in  compliance 
with  the  rules,  and  no  such  excuse  is  shown  in  this  case.  Niday  v. 
Cochran,  48  Texas  Civ.  App.,  259. 

From  the  conclusion  above  stated  it  follows  that  the  judgment 
of  the  court  below  should  be  affirmed,  and  it  has  been  so  ordered. 

Affirmed. 

Writ  of  error  refused. 


A.  B.  Mayes  et  al  v.  G.  M.  Maqill. 

Decided  January  16,  1908. 

1. — ^Pleading — ^Amendment — Limitation. 

In  a  suit  by  land  agents  for  commissions  on  the  sale  of  land,  an  original 
and  amended  petition  considered,  and  held  to  .state  substantially  the  same 
cause  of  action,  and  hence  an  exception  setting  up  the  statute  o'f  limitation 
to  the  amended  petition  should  not  have  been  sustained.  If  an  amended 
petition  in  any  way  retains  even  a  part  of  the  cause  of  action  asserted  by  the 
original  petition  it  is  sufficient  to  prevent  the  running  of  the  statute  of  limita- 
tion after  filing  the  original  petition. 


2. — Same — ^Parties. 

In  an  original  petition  the  plaintiffs  were  stated  as  "the  firm  of  C.  & 
L.,  composed  of  C,  L.,  and  M.;"  in  an  amended  ]>etition  the  plaintiffs  were 
named  as  "M.,  C.  and  L.,  the  last  two  composing  the  firm  of  C.  &  L."  Held, 
that  the  amended  petition  did  not  change  the  cause  of  action  asserted  in  the 
original  petition. 

Appeal  from  the  District  Court  of  Matagorda  County.  Tried  below 
before  Hon.  Wells  Thompson. 

Oaines  &  Corbett,  for  appellants. — The  court  erred  in  sustaining 
defendant's  special  exception  to  the  plaintiffs'  first  amended  original 
petition,  and  in  holding  that  the  cause  of  action  set  up  in  said 
amended  petition  was  an  entirely  new  and  different  cause  of  action,- 
and  was  barred  by  the  two  years  statute  of  limitation.  Scoby  v. 
Sweatt,  28  Texas,  729;  Killebrew  v.  Stockdale,  51  Texas,  531;  Jon^ 
V.  George,  56  Texas,  152;  International  &  G.  N".  Ry.  v.  Irvine,  64r 
Texas,  533;  Lee  v.  Boutwell,  44  Texas,  153. 

Defendant,  to  avail  himself  of  the  defense  of  the  statute  of  limi- 
tation, must  specially  except  to  the  specific  pleadings,  from  the  face 
of  which  it  is  apparent  that  the  cause  of  action  set  up  is  subject 
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to  the  exception  of  the  statute  of  limitation.  Towne  on  Texas 
Pleading,  page  367;  art.  3371,  Rev.  Stats.,  Texas;  Hudson  v. 
Wheeler,  34  Texas,  363;  Alston  v.  Eichardson,  51  Texas,  6;  Bucker 
V.  Dailey,  66  Texas,  287. 

Linn  &  Austin,  for  appellee. — The  court  correctly  sustained  the 
defendant's  special  exception  raising  the  point  that  a  new  cause  of 
action  was  set  up  in  plaintiffs*  amended  petition,  which  appeared 
barred  by  the  statute  of  limitation  of  two  years.  Phoenix  Lumber 
Co.  V.  Houston  Water  Company,  94  Texas,  456-462;  East  Line  & 
R.  R.  Ry.  V.  Scott,  75  Texas,  85-86;  Cotton  v.  Rand,  93  Texas,  24- 
25;  Boyd  v.  Beville,  91  Texas,  442;  International  &  G.  N.  Ry.  v. 
Pape,  73  Texas,  502;  Bigham  v.  Talbot,  63  Texas,  272;  McLane  v. 
Belvin,  47  Texas,  502;  Williams  v.  Randon,  10  Texas,  79  and  80. 

McMEANS,  Associate  Justice. — The  original  petition  was  filed 
in  the  court  below  on  May  24,  1902.  The  names  of  the  plaintiffs 
were  stated  as  "the  firm  of  Cash  &  Luckel,  composed  of  R.  M.  Cash, 
L.  C.  Luckel  and  A.  B.  Mayes.**  On  October  17,  1905,  an  amended 
petition  was  filed  in  which  the  plaintiffs  are  named  as  A.  B.  Mayes, 
R.  M.  Cash  and  L.  C.  Luckel,  the  last  two  of  whom  were  alleged 
to  compose  the  firm  of  Cash  &  Luckel.  The  amended  petition  was 
excepted  to  on  the  ground  that  it  set  nip  an  entirely  new  and  different 
cause  of  action  to  that  asserted  in  the  original  petition  as  to  par- 
ties, terms  and  subject  matter,  and  that  the  same  was  barred  by 
the  two  years  statute  of  limitations.  The  exception  was  sustained, 
and  plaintiffs  declining  to  amend,  the  case  was  dismissed,  and  from 
a  judgment  of  dismissal  plaintiffs  have  prosecuted  this  appeal. 

Plaintiffs'  first  assignment  of  error  is  based  on  the  action  of  the 
court  in  sustaining  the  special  exception,  and  we  think  the  assign- 
ment is  well  taken.  It  would  not  serve  any  useful  purpose  to  set 
out  the  petitions  in  full,  but  it  is  sufficient  to  say  that  by  the  original 
petition  Cash,  Luckel  and  Mayes,  described  as  composing  the  firm 
of  Cash  &  Luckel,  sued  the  defendant  Magill  for  two  thousand 
dollars,  alleging  that  they,  the  plaintiffs,  acting  through  Mayes,  con- 
tracted with  the  defendant  to  find  a  purchaser  for  certain  property 
owned  by  the  Southern  Canal  Company  in  Matagorda  County,  at 
the  price  of  ten  thousand  dollars,  five  thousand  dollars  of  which  was 
to  be  commission  of  the  plaintiffs  for  procuring  the  purchaser;  that 
it  was  further  agreed  and  understood  that  "there  should  be  no  sev- 
erance of  sale  of  any  of  the  foregoing  lands  or  appurtenances,** 
and  that  said  commissions  should  be  due  plaintiffs  on  the  procure- 
ment of  a  purchaser;  that  plaintiffs  procured  Heard  &  Ford  as 
purchasers  at  the  agreed  price,  but  that  during  further  negotiations 
plaintiffs  agreed  to  accept  three  thousand  dollars  in  full  for  their 
commissions;  "that  through  various  changes  made"  in  the  final  con- 
summation of  said  sale  it  came  about  that  the  land  was  sold  in  a 
somewhat  severed  state  and  to  different  parties,  but  with  the  distinct 
agreement  with  defendant  that  they  were  to  have  one  thousand 
dollars  as  commissions  for  the  part  of  the  property  known  as  the 
canal  eit^  ?uid  to  have  ^  pertain  unqualified  int^r^t  pf  two  thou- 
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sand  dollars  in  the  remaining  property  which  was  brought  into  the 
deal/'  but  not  included  in  that  originally  undertaken  to  be  sold. 
It  was  further  alleged  that  plaintiffs  had  earned  their  commissionfl 
of  three  thousand  dollars;  that  defendant  had  paid  to  plaintiffs 
one  thousand  dollars  as  commissions  on  the  sale  of  the  canal  site, 
but  refused  to  pay  the  balance  of  two  thousand  dollars  as  commission 
on  the  sale  of  the  other  land  included  in  the  deal.  These  allega- 
tions were  substantially  carried  into  the  amended  petition,  but  with 
greater  amplification.  It  was  therein  alleged  that  pending  the 
consummation  of  the  sale  the  defendant  offered  to  Heard  &  Ford, 
in  connection  with  the  canal  property,  twenty-one  hundred  acres  of 
land,  owned  by  him  in  Matagorda  County,  proposing  to  the  pur- 
chasers that  if  they  would  take  that  tract  in  connection  with  the 
canal  property,  to  sell  to  them  the  latter  for  six  thousand  dollars 
instead  of  ten  thousand  dollars,  the  price  originally  fixed  upon  it, 
and  agreed  with  plaintiffis  in  consideration  of  their  permitting  the 
deal  to  go  through  on  that  basis,  to  pay  them  three  thousand  dollars 
as  commissions  instead  of  five  thousand,  as  originally  agreed,  one 
thousand  of  which  should  be  for  their  commissions  for  making  the 
sale  of  the  canal  property  and  two  thousand  for  the  twenty-one 
hundred  acres  brought  by  defendant  into  the  deal.  The  amended 
petition  further  alleged  the  final  consummation  of  the  sale  for 
both  properties,  the  payment  to  them  of  the  one  thousand  dollars 
as -commissions  for  sale  of  the  canal  property  and  the  refusal  of  de- 
fendant to  pay  the  balance. 

^^If  the  cause  of  action  set  out  in  the  amended  petition  was  a 
new  or  different  cause  of  action  from  that  asserted  in  the  original 
petition,  it  was  barred  at  the  time  of  the  filing  of  the  former,  but 
if  the  amended  petition  in  any  way  retained,  even  as  a  part  of  the 
cause  of  action  as  asserted  by  the  original  petition,  and  afterward 
reasserted  by  the  amended  petition,  it  is  sufficient  to  prevent  the 
running  of  the  statute  after  the  original  petition  was  filed."  Texas 
&  N".  0.  By.  V.  Clippenger,  47  Texas  Civ.  App.,  510;  Mexican  Cent 
Ry.   V.   Mitten,   13   Texas   Civ.   App.,   658. 

In  both  the  original  and  amended  petitions  it  is  apparent  that 
plaintiffs'  suit  was  for  two  thousand  dollars  alleged  to  be  due  to 
them  by  defendant  as  balance  for  commissions  in  making  sale  of 
lands  and  that  in  both  the  same  cause  of  action  was  stated.  Nor 
does  the  fact  that  in  the  amended  petition  the  plaintiffs  sue  in  their 
individual  capacity,  change  the  cause  of  action  asserted  by  them  in 
their  original  petition  in  which  they  sue  as  a  firm. 

For  the  error  in  sustaining  the  exception  the  judgment  of  the 
District  Court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Chaelbs  B.  Bishop  v.  B.  G.  Tabtt. 

Decided  January  16,  1908. 

1. — Contraot  of  Sale — Speoillo  Performance. 

In  order  to  entitle  plaintiff  to  maintain  an  action  for  the  specific  per- 
formance of  a  contract  for  the  sale  of  land,  it  is  not  necessary  in  this  State  to 
allege  in  his  petition  that  an  action  for  damages  was  not  an  adequate  remedy. 

2. — Same — ^Erldenee. 

In  a  suit  to  enforce  the  specific  performance  of  a  contract  for  the  sale  of 
land,  evidence  consider^,  and  held  sufficient  to  support  the  judgment  of  the 
court  decreeing  performance. 

Appeal  from  the  District  Court  of  Galveston  County.  Tried  below 
before  Hon.  Eobt.  G.  Street. 

Terry,  Gavin  &  Mills,  for  appellant. — The  ground  on  which  equity 
first  assumed  the  power  of  giving  specific  performance  of  contracts 
was  to  aid  the  defective  remedy  of  the  common  law,  and  the  in- 
adequacy of  the  remedy  at  law  is  still  the  controlling  consideration. 
26  Am.  and  Eng.  Enc.  of  Law,  2d  ed.,  page  14. 

As  the  origin  of  the  remedy  of  specific  performance  was  due  to 
the  inadequacy  of  the  common  law,  so  the  inadequacy  of  the  legal 
remedy  is  still  the  controlling  requisite  for  specific  performance.  26 
Am.  and  Eng.  Enc  of  Law,  page  17. 

A  court  of  equity  will  not  grant  relief  where  the  complaining 
party  will  not  be  deprived  of  any  legal  right  by  withholding  it, 
unless  he  can  show  clearly  that  he  is  entitled  to  the  relief  sought. 
If  the  plaintiff  has  an  adequate  remedy  at  law,  he  must  seek  his 
redress  there.  Waterman  on  Specific  Performance  of  Contracts,  sec. 
9,  page  12;  Levy  v.  Hill,  50  N.  Y.  App.  Div.,  294;  Meehan  v.  Owens, 
196  Pa.  St.,  69.- 

A  power  to  sell  land  does  not  of  itself  imply  an  authority  to  sell 
on  credit.  The  presumption  is  that  the  sale  is  to  be  for  cash. 
Morton  v.   Morris,  27  Texas   Civ.   App.,  266,  and   authorities  cited. 

In  any  event,  if  it  was  ever  intended  that  the  written  contract  should 
contain  a  provision  for  all  cash  payment  and  if  that  provision  was 
omitted  from  the  written  contract  by  mistake,  the  plaintiff  is  never- 
theless not  entitled  to  reformation  of  the  writing  because  the  evi- 
dence shows,  without  contradiction,  that  his  failure  to  discover  the 
mistalbe  was  due  to  his  own  inexcusable  and  negligent  failure  to  read 
the  instrument  before  or  at  the  time  he  signed  it,  and  he  can  not 
be  heard  to  complain  of  a  result  caused  by  his  want  of  vigilance,  and 
will  not  be  permitted  "to  allege  as  a  matter  of  defense  his  ignorance 
of  what  it  was  his  duty  to  taiow,  nor  will  a  court  of  equity  assist 
him  to  avoid  the  consequences  of  his  own  negligence.^^  Hagan  v. 
Conn,  40  S.  W.  Rep.  (Texas  Civ.  App.),  18;  Bobertson  v.  Smith, 
11  Texas,  217-18;  Smith  v.  Fly,  24  Texas,  354;  20  Am.  and  Eng. 
Enc.  of  Law,  831,  832,  and  numerous  authorities  there^  cited. 

D,  D,  McDonald,  for  appellee. 
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PLEASANTS,  Chief  Justice. — Tliis  is  a  suit  by  appellee  against 
appellant  to  enforce  specific  performance  of  the  following  contract: 

"Galveston,  Texas,  October  21,  1905. 
"$1500.00. 

"Received  from  B.  G.  Tartt  $1500  and  no  hundredths  dollars, 
earnest  money,  to  close  sale  to  him  of  lots  12,  13  and  14  (twelve, 
tliirteen  and  fourteen),  in  block  No.  three  hundred  and  twenty-two, 
in  the  City  and  County  of  Galveston,  State  of  Texas,  according  to  the 
map  and  plan  of  said  City  of  Galveston  by  the  Galveston  City  Com- 
pany in  common  use,  together  with  the  improvements  thereon  situated, 
save  and  except  the  one-story  frame  building  on  the  north  portion 
of  lots  13  and  14,  in  said  block,  and  said  building  running  parallel 
with  alley;  also  the  one-story  frame  building  on  the  middle  of  lot 
No.  14  and  now  occupied  by  Charles  F.  Juneman,  Jr.,  and  used  as 
a  blacksmith's  shop;  also  the  frame  building  situated  on  lot  No.  12, 
in  said  block,  and  now  under  construction  by  Deats  &  Crossley,  at 
a  total  price  of  fifteen  thousand  ($15,000.00)  dollars,  terms  of  pay- 
ment one-fourth  cash,  balance  in  said  Tartf s  three  certain  promissory 
purchase  money  vendor  lien  notes,  due  respectfully  one,  two  and 
three  years  after  their  date,  and  all  bearing  interest  at  the  rate 
of  five  per  centum  (5)  from  their  date  until  paid,  interest  payable 
annually,  and  providing  for  10  per  centum  additional  on  the  aggre- 
gate of  principal  and  interest  of  each  of  said  notes  as  attorney's 
fees  if  placed  in  the  hands  of  an  attorney  for  collection,  after 
maturity. 

"Notes  to  be  secured  by  vendor's  lien  and  deed  of  trust.  All 
papers  and  interest  to  date  from  date  of  delivery  conveying  good 
title.  Title  to  be  perfect  or  to  be  made  perfect.  In  case  of  defect 
in  title,  which  can  not  be  cured  within  a  reasonable  time,  then,  upon 
application  of  buyer,  this  earnest  money  shall  be  refunded.  Deed 
at  expense  of  seller.  Deed  of  trust  and  notes  to  be  prepared  by 
John  Adriance  &  Sons,  at  expense  of  buyer.  Abstract  of  title  to 
said  property  to  date  of  its  making,  at  expense  of  seller.  All  back 
taxes,  if  any,  to  be  paid  by  seller,  and  seller  to  pay  pro  rata  of 
taxes  of  1905  to  date  of  delivery  of  deed,  and  buyer  to  pay  taxes 
of  1905  from  that  date  forward.  This  sale  to  be  finally  closed  up, 
on  or  before  within  sixty  days  after  delivery  of  abstract  of  title,  or 
in  default  thereof  this  contract  may  thereupon  be  null  and  void 
and  tliis  earnest  money  may  then  be  paid  to  the  seller,  which  in  such 
case  is  hereby  agreed  to  be  liquidated  damages,  or  said  sellei*  may 
enforce  specific  performance  of  this  contract  in  Galveston  County, 
at  his  option.  All  money  to  be  paid  and  papers  to  be  delivered 
at  Galveston,  Texas,  all  rents  to  go  to  buyer  from  date  of  delivery 
of  deed. 

"John   Adriance   &   Sons, 
"Agent    for   owner. 

« 
"I  hereby  accept  the  forgoing  contract  of  sale. 

«B.  G.  Tartt." 
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Plaintiff  alleged  also  that  the  terms  of  said  contract  of  sale^  as 
to  deferred  payments  and  security  therefor,  were  usual  and  cus- 
tomary in  the  county  where  the  land  was  situated,  and  that  the  said 
written  contract  of  sale  was  subsequently  ratified  by  the  defendant. 

In  the  alternative,  plaintiff  alleged  that  at  the  time  of  making  and 
signing  the  said  written  contract  and  the  payment  by  plaintiff  of 
the  earnest  money,  and  contemporaneously  therewith,  it  was  mutually 
covenanted,  agreed  and  promised  by  and  between  plaintiff  and  de- 
fendant's agents,  that  plaintiff  would,  upon  defendant  complying 
with  the  conditions  precedent  in  said  contract,  pay  the  balance  of 
thirteen  thousand  five  hundred  dollars  ($13,500)  of  the  purchase  price 
for  said  property,  either  in  cash  or  in  the  three  certain  promissory 
purchase  money  vendor  lien  notes  described  in  said  written  contract, 
as  the  defendant  by  and  through  his  agents  might  elect,  choose  and 
demand,  but  that  said  agreement  of  alternative  cash  payment  in 
full  was  omitted  from  said  contract  as  written  by  the  mutual  mistake 
and  oversight  of  plaintiff  and  defendant's  agents. 

Defendant  answered  by  demurrers,  general  and  special,  a  general 
denial  of  all  of  the  allegations  contained  in  plaintiff's  petition,  ex- 
cept the  allegation  that  the  defendant  was  the  owner  of  the  land 
involved,  a  denial  that  there  was  at  the  time  of  making  and  signing 
the  written  contract  any  covenant  or  agreement  between  plaintiff  and 
the  alleged  agents  of  defendant,  that  plaintiff  would  pay  for  the 
property  described  in  the  petition,  either  in  cash  or  in  the  three 
notes,  as  defendant  might  elect,  a  denial  that  any  such  covenant, 
agreement  or  promise  was  omitted  from  the  contract  by  mutual 
mistake  or  oversight  on  the  part  of  the  plaintiff,  a  denial  that  de- 
fendant ever  ratified  the  written  contract  alleged  in  plaintiff's  peti- 
tion, and  verified  denial  that  John  Adriance  &  Sons  were  authorized 
or  empowered,  as  agents  of  said  defendant,  to  make  or  enter  into 
the  agreement  or  contract  of  sale  alleged  in  plaintiff's  petition,  and 
verified  denial  that  the  contract  or  agreement  of  sale,  set  out  in 
plaintiff's  petition,  was  made  by  defendant,   or  by   his   authority. 

The  trial  in  the  court  below  without  a  jury  resulted  in  judgment 
reforming  the  contract  in  accordance  with  the  allegations  of  the 
petition  and  decreeing  specific  performance  thereof. 

The  trial  court  filed  the  following  findings  of  fact  which  we  adopt 
as  the  findings  of  this  court: 

"I  find  that  John  Adriance  &  Sons,  real  estate  agents  at  Galveston, 
successors  of  H.  M.  Trueheart  &  Co.,  were  the  agents  for  Chas.  E. 
Bishop,  the  defendant,  owner  of  lots  12,  13  and  14  in  block  322, 
city  of  Galveston,  and  that  after  some  correspondence  between  them 
about  the  best  price  that  could  be  obtained  for  the  property.  Bishop 
by  letter  of  October  11,  1905,  named  $20,000  as  the  lowest  offer  he 
would  entertain,  but  asked  for  the  opinion  of  the  agents  as  to  what 
price  he  should  place  on  it.  Adriance  &  Sons  by  their  letter  of 
October  16,  1905,  replied  that  in  their  opinion  the  property  would 
be  well  sold  at  $15,000,  either  cash  or  part  cash  and  balance  in  six 
or  seven  percent  interest  bearing  purchase  money  notes,  secured  by 
vendor's  lien.  That  on  the  17th  of  October,  1905,  Adriance  &  Sons 
wired   him,   "Can   probably   sell   the   three   lots    Fourteen   Thousand 
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dollars^  if  can  obtain  $15,000  would  consider  well  sold.  Answer.'' 
That  on  the  19th  of  October,  1905,  Bishop  replied  by  wire:  'Tele- 
gram received;  will  accept  $15,000  for  three  lots."  That  pursuant 
to  authority  so  vested  in  them,  Adriance  &  Sons  agreed  to  seU  the 
property  to  the  plaintiff  for  $15,000.  Believing,  from  Bishop's 
previous  letters,  interest  bearing  notes  would  be  acceptable  to  him 
in  part  pa3rment,  and  finding  that  the  purchaser  Tartt  was  unwilling 
to  give  notes  bearing  six  or  seven  percent  interest,  as  they  had 
advised  Bishop  by  their  letter  of  the  16th  of  October  could,  they 
thought,  be  obtained,  the  sale  was  made  to  Tartt  for  all  cash  or 
at  vendor's  option  one-fourth  cash  and  balance  in  three  equal  notes 
due  at  one,  two  and  three  years  with  five  percent  per  annum  in- 
terest, secured  by  vendor's  lien  and  deed  of  trust  on  the  same  prop- 
erty. That  on  the  21st  of  October,  1905,  Adriance  &  Sons  and 
Tartt  executed  the  contract  of  sale  to  carry  out  their  verbal  agree- 
ment, but  by  inadvertence  of  Mr.  C.  D.  Adriance,  member  of  the 
firm  of  Adriance  &  Sons,  who  wrote  the  earnest  money  receipt  or 
contract  of  sale,  the  stipulation  for  all  cash  or  part  cash  and  the 
balance  in  vendor's  lien  notes,  as  expressed  in  the  writing,  at  the 
vendor's  option,  was  omitted,  and  in  that  form  the  contract  of  sale 
was  executed  by  both  parties  in  ignorance  of  such  omission 
and  by  mutual  mistake.  That  Adriance  &  Sons  in  transmitting  the 
contract  of  sale  to  Bishop,  on  the  same  day  it  was  made  advised 
him  if  he  did  not  care  for  the  five  percent  notes  they  could  make 
the  sale  all  cash.  The  terms  '^We  can  make  the  sale  all  cash"  in 
this  letter  were  also  used  by  mistake,  the  agreement  itself  being 
for  all  cash,  or  cash  and  notes  as  expressed.  The  true  agreement 
was  as  the  contract  of  sale  was.  reformed  by  the  court  and  incorporated 
in  the  decree.  The  evidence  that  the  true  agreement  was  as  found 
by  the  court  and  that  the  omission  in  the  writing  was  by  mutual 
mistake  is  so  clear  and  explicit  as  to  leave  no  doubt  in  the  mind 
of  the  court.  I  find  that  the  purchaser  has  repeatedly  offered  to 
comply  with  the  terms  of  his  purchase,  paying  all  cash  or  part  cash 
and  notes,  but  in  consequence  of  a  disagreement  between  the  defend- 
ant and  his  agents  about  their  commission  he  refused  to  recognize 
the  sale." 

The  first  assignment  of  error  and  the  proposition  thereunder  is 
as  follows: 

"The  court  erred  in  overruling  defendant's  general  demurrer. 
There  being  no  allegation  in  plaintiff's  petition  showing  that  he  was 
injured,  pecuniarily  or  otherwise,  by  the  alleged  refusal  of  defendant 
to  perform  the  contract  alleged  in  plaintiff's  petition  and  no  all^a- 
tion  in  said  petition,  direct  or  otherwise,  that  plaintiff's  remedy  at 
law  by  a  suit  for  damages  for  breach  of  the  alleged  contract,  was 
not  adequate  and  complete,  plaintiff's  petition  failed  to  show  any 
right  to  the  equitable  remedy  of  specific  performance,  of  the  alleged 
contract." 

This  assignment  can  not  be  sustained.  It  was  not  neoessaiy  in 
order  to  entitle  plaintiff  to  have  specific  performance  of  the  eon- 
tract  that  he  allege  in  his  petition  that  his  injury  was  such  that 
damages  would  not  adequately  compensate  him  therefor.     The  rule 
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contended  for  has  never  been  recognized  in  this  State^  but  in  cases 
of  this  kind  one  may  sue  for  specific  performance  or  for  damages 
as  he  may  elect.  Younger  v.  Welch,  22  Texas,  423;  Kopplin  v. 
Kopplin,  8  Texas  Civ.  App.,  628;  Day  Land  &  Cattle  Co.  v.  State, 
68  Texas,  536. 

We  think  the  evidence  sustains  the  finding  of  the  trial  court  before 
set  out,  that  by  the  contract  of  sale  between  appellee  and  the  agent 
of  appellant,  appellee  agreed  to  pay  cash  for  the  property  or  pay 
part  cash  and  execute  vendor's  lien  notes  for  the  balance,  as  ap- 
pellant might  elect,  and  that  the  agreement  to  pay  all  cash  was 
omitted  from  the  written  contract  by  mutual  mistake  of  the  parties. 
This  conclusion  disposes  of  the  several  assignments  which  complain 
of  tlie  judgment  on  the  ground  that  the  evidence  was  not  sufficient 
to  authorize  the  reformation  of  the  contract. 

The  trial  court  further  found  that  the  appellant  ratified  the  con- 
tract after  it  was  sent  to  him  by  his  agent.  We  do  not  think  this. 
finding  is  sustained  by  the  evidence,  but  the  other  facts  found 
entitled  plaintiff  to  the  judgment  rendered  in  his  favor,  and  there- 
fore the  additional  finding  was  unnecessary  and  it  is  immaterial  that 
it  is  not  supported  by  the  evidence. 

We  think  the  judgment  of  the  court  below  should  be  affirmed  and 
it  has  been  so  ordered. 

Affirmed. 


J.  M.  OuPFET  Petboleum  Company  v.  Jeff  Chaison  Townsite 

Company. 

Decided  January  17,  1908. 

1. — Oil  Land— Lease  Coiitract<— Constmotlon. 

In  a  suit  bv  a  lessor  against  a  lessee  for  failure  to  properly  develop 
and  protect  the  leased  premises  against  sub-drainage  of  oil,  contract  and  evi- 
dence considered,  and  held  that  an  agreement  on  the  part  of  the  lessor  that  the 
production  from  a  certain  well  then  on  the  leased  premises  might  be  limited 
to  a  certain  quantity,  absolved  the  lessee  from  the  duty,  as  matter  of  law, 
of  sinking  other  wells  on  said  property  for  the  purpose  of  increasing  the  pro- 
duction. 

8.— Oontraet— Ordinary  Care— Deflnition. 

A  charge  upon  ordinary  care  which  requires  the  defendant  to  exercise 
"business-like  diligence,"  and  to  act  as  a  "prudent  business-like  man,"  or  any 
other  variation  of  the  well  established  definition  of  ordinary  care,  condemned. 

S. — Contraet — ^Breach — ^Assignment  of  Claim — ^Ultra  Yires. 

A  defendant  sued  for  breach  of  contraet  cannot  question  the  right  of  a 
plaintiff  corporation  to  receive  the  damages,  on  the  ground  that  its  acquisition 
of  the  claim  was  ultra  vires,  when  the  assignment  of  the  claim  was  an  exe- 
cuted contract  and  binding  on  the  assignor. 

4. — ^Fleading^-Verdiet — ^Eemittitnr. 

Plaintiff's  petition  contained  two  separate  and  distinct  counts  or  claims 
for  damage;  the  jury  rendered  separate  verdicts  on  each  count;  the  plaintiff 
entered  a  remittitur  in  general  terms  without  specifying  to  which  count  it 
should  apply;  in  neither  the  motion  for  new  trial  nor  in  any  assignment  of 
error  did  the  appellant  complain  of  the  amount  of  the  verdict  on  the  first 
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count;  the  error  in  the  charge  of  the  court  requiring  a  reyerBal  of  the  judg- 
ment related  only  to  the  second  count.     Held,  that  the  entire  amount  of  the ' 
remittitur  should  be  applied  to  the  verdict  on  the  second  count. 

Appeal  from  the  District  Court  of  Jefferson  County.  Tried  below 
before  Hon.  W.  H.  Pope. 

Oreers  &  Nail,  Carlton  &  Proctor  and  M.  Dies,  for  appellant. — 
The  plaintiff  being  entitled  under  the  lease  contract  to  only  one- 
tenth  of  the  oil  which  was  or  could  have  been  produced  from  the 
leased  premises  by  the  exercise  of  ordinary  diligence,  would  have  been 
entitled  to  recover  the  value  of  one-tenth  of  such  oil  as  could  have 
been  and  was  not  produced,  and  it  was  therefore  error  to  charge 
that  recovery  could  be  had  for  the  value  of  the  entire  amount  of 
the  oil  which  could  have  been  but  was  not  produced.  Austin  v.  Talk, 
26  Texas,  130;  Missouri,  K.  &  T.  Ry.  Co.  v.  Woods,  25  S.  W.  Sep., 
742;  San  Antonio  &  A.  P.  Ry.  Co.  v.  Robinson,  73  Texas,  277. 

That  the  previous  paragraph  of  the  charge  might,  to  one  learned 
in  the  law,  correct  this  charge,  does  not  cure  the  error.  Edwards 
V.  Dickson,  %^  Texas,  615;  Galveston,  'H.  &  S.  A.  Ry.  Co.  v.  Le 
Gierse,   51   Texas,   189. 

The  lease  contract  being  silent  as  to  any  duty  on  the  part  of  the 
lessee  to  drill  any  certain  number  of  wells,  or  to  drill  wells  for  the 
purpose  of  protecting  the  lines  from  drainage  through  wells  on  ad- 
joining tracts,  the  only  duty  which  the  lessee  owed  in  these  regards 
arose  from  an  implied  contract,  and  the  utmost  duty  so  arising  was 
to  act  as  an  ordinarily  prudent  person  would  have  done  under  the 
contract  and  the  facts  and  circumstances  existing  at  the  time.  It 
was  therefore  error  to  charge  the  jury  that  the  lessee  owed  the  duty 
to  exercise  prudent,  "business-like"  conduct,  or  to  do  such  acts  as  a 
prudent,  'business-like  man"  would  have  done,  or  to  exercise  .busi- 
ness-like diligence."  Austin  &  N.  W.  Ry.  Co.  v.  Beatty,  73  Texas, 
592;  City  of  Austin  v.  Ritz,  72  Texas,  402;  Texas  &  Pac.  Ry.  Co. 
V.  Huffman,  83  Texas,  290;  Houston  &  T.  C.  Ry.  Co.  v.  Smith,  77 
Texas,  181;  International  &  G.  N.  Ry.  Co.  v.  McDonald,  75  Texas, 
48;  Harris  v.  Ohio  Oil  Co.,  57  Ohio  St.,  118,  48  K  E.  Rep.,  502; 
Glasgow  V.  Chartiers  Oil  Co.,  152  Pa.  St.,  48,  26  At.  Rept.,  232; 
McKnight  v.  N.  Gas  Co.,  146  Pa.  St.,  185,  23  At.  Rep.,  164. 

The  plaintiff  and  its  predecessor  in  interest,  having  made  a  con- 
tract, which,  when  construed  in  the  light  of  all  the  surrounding 
circumstances  existing  at  the  time,  excused  the  defendant  from  pro- 
ducing more  than  20,000  barrels  of  oil  per  month  from  the  leased 
premises,  during  the  year  beginning  March  1,  1902,  and  ending 
March  1,  1903,  the  plaintiff  could  not  recover  for  failure  of  the 
defendant  to  produce  more  than  20,000  barrels  of  oil  per  month 
during  that  period,  and  it  was  error  for  the  court  in  its  charge  to 
allow  the  jury  to  consider  how  much  oil  could  have  been  produced 
during  said  time,  by  the  exercise  of  diligence,  as  a  predicate  for 
fixing  the  amount  of  the  damages.  The  court  should  have  construed 
the  written  contract  and  told  the  jury  the  proper  construction. 
Taylor  v.  McNutt,  58  Texas,  73;  Ivey  v.  Williams,  78  Texas,  687; 
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Wood  V.  Gulf,  C.  &  S.  F.  By.  Co.,  16  Texas  Civ.  App.,  327;  Moss 
V.  Helsley,  60  Texas,  438. 

The  agreement  between  the  J.  M.  Guflfey  Company,  assignor  of 
the  J.  M.  Guffey  Petroleum  Company,  and  J.  M.  Hebert  and  Mrs. 
Clara  Chaison  and  other  part  owners,  recognizing  the  partition,  and 
agreeing  to  pay  the  royalties  accruing  from  each  tract  to  the  re- 
spective distributees  in  the  partition,  did  not  create  any  new  duties 
on  the  part  of  the  lessee  to  protect  the  lines  of  the  tracts,  one  as 
against  the  other,  by  drilling  offset  wells.  Harness  v.  Eastern  Oil 
Co.  (W.  Va.),  38  S.  E.  Bep.,  662;  Northwestern  Ohio  N.  G.  Oil 
Co.  V.  TJUery  (Ohio),  67  N.  E.  Bep.,  494;  Bymer  v.  South  Penn 
Oil  Co.  (W.  Va.),  46  S.  E.  Bep.,  562;  Ammons  v.  South  Penn  Oil 
Co.,  36  S.  E.  Bep.,  1011  (W.  Va.) ;  Colgan  v.  Forest  Oil  Co.,  45 
At.  Bep.  (Pa.),  119;  Young  v.  Forest  Oil  Co.,  45  At.  Bep.  (Pa.), 
121. 

The  test  as  to  whether  a  lessee  should  have  drilled  wells  at  a  given 
time,  is  whether,  at  that  time,  and  with  all  the  lights  before  him, 
he  believed,  in  the  exercise  of  his  judgment,  exercised  honestly,  in 
good  faith,  or  should  have  believed  from  the  facts  apparent  to  him, 
that  the  drilling  of  offset  or  additional  wells  would  have  been  profit- 
able, and  not  whether,  as  ascertained  by  subsequent  developments, 
the  drilling  of  additional  wells  would  have  proven  to  be  profitable. 
Manhattan  Oil  Co.  v.  Carrell  (Ind.),  73  N.  E.  Bep.,  1084;  Ammons 
V.  South  Penn  Oil  Co.,  35  S.  E.  Bep.,  1011;  Colgan  v.  Forest  Oil 
Co.,  45  At.  Bep.,  119  (Pa.);  Young  v.  Forest  Oil  Co.,  45  At.  Bep., 
121   (Pa.);  Kellar  v.  Craig,  61  C.  C.  A.,  369. 

A  corporation  chartered  under  the  laws  of  this  State  for  the  ac- 
cumulation and  loan  of  money,  and  for  the  purposes  for  which  plain- 
tiff corporation  was  chartered,  can  not  purchase  and  sue  on  a  cause 
of  action  for  damages.  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove 
Co.,  86  Texas,  143;  Case  v.  Kelly,  133  TJ.  S.,  21  Law  ed.  Book,  33, 
613 ;  South  &  N.  A.  By.  Co.  v.  Highland  Av.  B.  B.  Co.,  24  So.  Bep., 
115;  Transportation  Co.  v.  Palace  Car  Co.,  139  U.  S.,  24;  McCormick 
V.  Market  Bank,  165  U,  S.,  549,  L.  ed.,  41,  820. 

O'Brien  &  John  and  Qreer,  Minor  &  Miller,  for  appellee. — The 
charge  complained  of  instructs  the  jury  that  they  may  estimate  the 
damages,  or  loss,  if  any,  accruing  between  February  24,  1902,  and 
March  7,  1906,  on  account  of  defendant's  failure  reasonably  to 
protect  the  lines,  or  develop  the  premises  (if  they  believed  there  was 
such  failure) ;  and  further  instructed  them  that  they  must  not  in- 
clude in  their  estimate  certain  elements  or  items  (not  necessary 
here  to  mention)  of  damage.  The  feature  of  the  charge  complained 
of  in  the  eighth  assignment  is  that  it  authorized  the  jury  to  give 
damages  for  failure  to  develop  the  land  and  protect  the  lines  for 
the  year  beginning  March  1,  1902,  and  ending  March  1,  1903.  There 
was  no  error  in  such  charge,  because  the  duties  arising  under  tlie 
original  lease  to  Lucas,  of  May  14,  1900,  applied,  at  all  times, 
except. as  excused  and  modified  by  the  supplemental  contract  of  date 
February  24,  1902,  which,  by  its  express  written  terms,  wliicli  were 
plain  and  unambiguous,  undertook  to  modify  the  duties  under  the 
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original  lease  only  with  respect  to  Chaison  well  No.  1  for  the 
period  from  March  1,  1902,  to  March  1,  1903;  defining  the  lessee's 
limited  duties  for  said  limited  period  only  as  respects  said  single 
well,  and  in  nowise  changing  the  same  in  other  respects. 

PLEASANTS,  Chief  Justice. — ^This  is  a  suit  by  appellee  against 
appellant  to  recover  damages  for  the  alleged  failure  of  appellant  to 
use  due  diligence  in  the  development  of  a  tract  of  5-27/100  acres 
of  oil  land  belonging  to  appellee  and  held  by  appellant  under  an 
oil  lease,  and  for  failure  to  use  reasonable  care  to  protect  said  leased 
property  from  drainage  by  oil  wells  operated  on  adjoining  tracts  of 
land. 

The  petition  contains  two  counts.  Tinder  the  first  count  damages 
are  claimed  for  a  failure  to  produce  as  much  as  20,000  barrels  of 
oil  per  month,  from  a  well  known  as  "Chaison  well  No.  V  situated 
on  said  leased  premises,  for  the  year  beginning  March  1,  1902. 
This  claim  is  based  on  a  contract  dated  the  24th  of  February,  1902, 
and  providing,  in  substance,  that  the  defendant  should  take  from 
the  well  on  the  land  as  much  as  20,000  barrels  per  month,  or  pay 
to  Mrs.  Clara  Chaison  (who  then  owned  the  leased  block)  as  mudi 
as  $400  per  month,  provided  the  said  well  could,  by  the  use  of 
reasonable  diligence,  be  made  to  produce  as  much  as  20,000  barrels 
of  oil  per  month  during  said  year.  It  was  alleged  that  the  de- 
fendant had  negligently  allowed  said  well  to  sand-up  and  get  out 
of  order,  and  had  negligently  failed  to  make  the  well  produce  as 
much  as  20,000  barrels  per  month  during  the  months  of  July, 
August,  September  and  October,  1902,  and  had  failed  to  pay  to 
the  plaintiff,  the  assignee  of  Clara  Chaison,  the  said  $400  per 
month  for  said  months,  except  the  sum  of  $132,  and  a  judgment 
was  demanded  for  the  $1,600  less  this  $132. 

In  the  second  count  it  is  alleged  that  the  defendant's  assignor 
leased  this  land,  along  with  several  other  tracts,  from  Mrs.  CTara 
Chaison  and  J.  M.  Hebert,  joint  owners,  in  1900.  That  thereafter 
the  land  had  been  partitioned,  and  this  block  No.  1  of  5-27/100 
acres  had  become  the  individual  property  of  Mrs.  Clara  Chaison, 
and  she  became, entitled  to  all  the  royalties  accruing  from  the  opera- 
tion of  the  same.  That  the  lease  contract  provided  that  one-tenth 
of  all  the  oil  produced  and  saved  should  be  paid  to  the  lessor  as 
royalty.  That  the  defendant  entered  upon  said  land,  and  produced 
oil,  but  that  it  did  not  drill  sufficient  wells  thereon  to  fully  develop 
it  and  make  it  produce  as  much  oil  as  it  should  have  been  made  to 
produce.  That  there  were  numerous  wells  drilled  on  lands  imme^ 
diately  adjoining  this  tract,  and  that  these  wells  drained  the  oil 
from  under  block  No.  1,  and  it  was  the  duty  of  the  defendant  to 
drill  offset  wells  along  the  line  or  margin  of  the  said  block  No.  1, 
BO  as  to  protect  the  wells  from  drainage  through  these  adjoining 
wells.    Damages  are  claimed  under  this  count  in  the  sum  of  $48,500. 

Defendant  answered  by  general  demurrer  and  special  exceptions, 
general  denial  and  several  special  pleas.  Among  other  special  de- 
fenses, the  defendant  pleaded  that  the  plaintiff  was  not  entitled  to 
recover   any   damages   for   failure   to   drill   additional   wells   for  the 
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purpose  of  making  the  land  produce  more  oil^  or  for  the  purpose 
of  protecting  the  land  from  drainage  by  wells  on  adjacent  tracts^ 
prior  to  March  1^  1903,  hecause,  on  February  24,  1902,  Mrs.  Clara 
Chaison,  who  was  then  the  owner  of  this  tract,  in  order  to  get  a 
larger  price  than  the  market  value  of  oil  at  that  time,  entered  into 
a  written  contract  with  defendant,  settling  all  differences  up  to  date 
of  the  contract^  and  up  to  March  1,  1902,  by  agreeing  to  accept 
fifteen  cents  per  barrel  for  all  the  royalty  oil  accruing  to  her  up  to 
that  date,  and  agreed  that  the  defendant  should  not  be  required  to 
take  more  than  20,000  barrels  of  oil  per  month  from  the  well  which 
was  on  the  land  at  that  time,  during  the  year  ending  March  1,  1903, 
and  that  the  defendant  would  pay  her  for  the  one-tenth  of  said 
20,000  barrels  per  month,  twenty  cents  per  barrel,  or  $400  per  month, 
during  said  year,  provided  the  said  well  could,  by  the  use  of  ordi- 
nary diligence,  be  made  to  produce  that  quantity  of  oil;  the  de- 
fendant claiming  that,  at  the  time  this  contract  was  made,  the  market 
price  of  oil  was  less  than  ten  cents  per  barrel,  and  that  the  agreed 
price  of  twenty  cents  per  barrel  was  made  in  consideration  partly 
of  excusing  the  defendant  from  further  development  during  said 
year.  The  defendant  further  pleaded  the  statute  of  limitations  as 
to  part  of  the  demand  of  plaintiffs. 

There  was  a  trial  before  a  jury,  which  resulted  in  a  verdict,  under 
the  first  count,  for  the  sum  of  $860,  with  interest,  and  under  the 
second  count,  for  $22,260. 

On  motion  for  new  trial,  the  court  having  announced  to  plaintiff's 
attorneys  that  unless  they  would  remit  all  of  the  verdict  in  excess 
of  $12,000  the  motion  for  new  trial  would  be  granted,  the  plaintiff's 
counsel  filed  a  remittitur  of  $11,120,  and  thereupon  the  court  en- 
tered a  jndgment  for  the  plaintiff  for  the  sum  of  $12,000  and  in- 
terest, and  overruled  the  motion  for  a  new  trial. 

On  May  14,  1900,  J.  M.  Hebert  and  Clara  Chaison  executed  a 
lease  contract  to  A.  F.  Lucas.  This  contract  of  lease  embraced  fifty 
acres  more  or  less,  the  east  end  of  the  John  Douthit  survey  (which 
fifty  acres  included  both  the  Chaison  block  and  the  Hebert  block), 
and  600  acres,  more  or  less,  of  the  P.  Humphries  survey.  It  is  ex- 
ecuted by  J.  M.  Hebert  and  Mrs.  Clara  Chaison  as  executrix  of 
the  estate  of  Jeff  Chaison,  deceased.  This  lease  is  in  the  ordinary 
form  of  oil  land  leases,  the  lessee  agreeing  to  properly  develop  the 
land  and  to  give  the  lessor  one-tenth  of  all  the  oil  taken  therefrom. 
There  is  no  express  covenant  as  to  the  number  of  wells  which  shall 
be  sunk  and  no  express  covenant  that  offset  wells  shall  be  sunk  to 
protect  the  oil  from  drainage  by  wells  on  adjoining  property. 

On  the  13th  of  April,  1901,  Mrs.  Clara  Chaison,  Charles  J.  Chaison 
and  all  the  other  heirs  of  Jeff  Chaison,  deceased,  and  J.  M.  Hebert, 
made  a.  partition  as  between  themselves,  and  by  this  instrument 
the  Douthit  survey  embraced  in  the  lease,  is  divided,  and  J.  M. 
Hebert  is  awarded  lots  2  and  4  of  5-27/100  acres  each,  and  Clara 
Chaison  and  the  heirs  of  Jeff  Chaison,  deceased,  are  awarded  lots  1 
and  3  of  this  Douthit  tract. 

On  the  24th  of  April,  1901,  Charles  J.  Chaison  and  the  other 
children  of  Jeff  Chais<m,  deceased,  made  a  partition  agreement  with 
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Clara  Chaison^  by  which  Charles  J.  Chaison  and  the  other  heirs  of 
Jeff  Chaison,  deceased,  released  to  Clara  Chaison  all  their  right, 
title  and  interest  in  block  No.  1,  containing  6-27/100  acres  of  the 
Douthit  survey,  being  the  land  in  controversy.  This  instrument  gives 
to  Clara  Chaison,  on  the  24th  of  April,  1901,  title  in  severalty  to 
this  block,  as  against  the  children  of  Jeff  Chaison,  deceased. 

By  these  instruments,  and  prior  to  and  including  the  24th  of 
April,  1901,  there  was  a  complete  partition  effected  between  the 
joint  owners  of  the  land  embraced  in  the  original  lease,  and  Mrs. 
Clara  Chaison  had  become  the  absolute  owner,  as  against  all  her  co- 
tenants,  of  block  No.  1  of  the  Douthit  tract. 

On  the  29th  of  April,  1901,  all  of  these  distributees  and  the 
J.  M.  Guffey  Company,  a  partnership  composed  of  J.  M.  GuflEey, 
John  H.  Galey  and  A.  F.  Lucas,  entered  into  a  contract  reciting 
these  partitions,  and  reciting  the  different  tracts  that  each  party 
had  been  awarded,  and  the  J.  M.  Guffey  Company  relinquishes  and 
releases  from  the  lease  all  the  premises  allotted  to  the  heirs  of  Jeff 
Chaison,  deceased,  being  lot  3  of  the  Douthit  survey,  and  said  in- 
strument contains  this  recital: 

"And  it  is  understood  that  as  to  the  lots  owned  by  Clara  Chaison, 
said  lease  shall  apply  in  full  force  and  effect,  and  the  said  lessee 
and  his  assigns  thereunder  shall  pay  all  royalty  to  the  said  Clara 
Chaison,  her  heirs  and  assigns,  for  any  mineral  development  upon 
said  lot  belonging  to  Clara  Chaison  under  said  partition.  And  it 
is  further  understood  that  said  lease  applies  to  the  above  named 
lots,  which  are  set  aside  to  J.  M.  Hebert  in  said  partition,  and  that 
he  is  entitled  to  all  the  royalty  arising  from  any  mineral  develop- 
ment upon  his  said  lots.^* 

Thereafter  the  appellant  acquired  the  property  of  the  J.  M. 
Guffey  Company  and  became  the  owner  of  said  lease.  Acting  under 
this  lease  appellant  commenced  the  development  of  the  property  in 
the  summer  of  1901,  and  on  August  — ,  1901,  completed  a  well  thereon, 
known  as  Chaison  No.  1.  This  well  was  a  gusher  with  a  capacity 
of  5,000  barrels  per  day.  The  active  development  of  the  field  was 
going  on  and  wells  had  been  sunk  during  1901  and  the  winter  of 
1902  on  the  lands  adjoining  the  Chaison  property  by  appellant  and 
other  operators  in  the  field.  On  the  24th  day  of  February,  1902, 
Hebert  No.  2,  on  the  Hebert  tract,  just  south  of  the  Chaison,  was 
in  operation.  This  well  was  a  large  producer.  Gladys  No.  1,  an- 
other well  operated  by  appellant  on  a  tract  adjoining  the  Chaison, 
was  also  a  large  gusher,  having  a  capacity  of  8,000  barrels  per  day. 
The  Higgins  Company  had  a  large  gushing  well  on  property  north 
of  the  Chaison. 

Prior  to  the  date  last  named,  Mrs.  Chaison  had  complained  at  the 
failure  to  produce  more  oil  from  her  land,  the  amount  taken  from 
her  land  prior  to  said  date  being  only  71,000  barrels.  At  this  time 
the  facilities  for  storing  and  marketing  oil  were  wholly  inadequate 
for  taking  care  of  the  production  of  the  field  and  as  a  consequence 
the  price  had  declined  to  not  more  than  ten  cents  per  barrel  and 
the  production  was  curtailed.  Under  these  conditions  Mrs.  Chaison 
and  appellant  entered  into  a  written  agreement  adjusting  the  dif- 
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ferences  between  them  and  providing  for  the  operation  of  Chaison 
No.  1,  which  was  the  only  well  then  on  the  property,  for  the  year 
commencing  March  1,  1902.  By  the  terms  of  this  contract  appellant 
agreed  to  pay  Mrs.  Chaison  15  cents  per  barrel  for  her  portion  of  the  oil 
already  taken  from  the  property  and  to  take  from  the  well  then  on  the 
property  not  less  than  20,000  barrels  per  month  during  the  year  before 
mentioned,  and  to  pay  her  for  her  portion  thereof  20  cents  per  barrel. 
No  change  was  made  by  this  agreement  in  the  original  lease  contract 
other  than  the  modifications  that  may  be  implied  from  the  terms  of 
said  agreement  above  set  out.  There  is  evidence  to  sustain  a  find- 
ing that  an  oil  well  in  this  field  at  the  time  this  contract  was  made 
and  during  the  continuance  of  the  gushing  period,  which  lasted 
until  the  summer  of  1902,  would  draw  oil  from  surrounding  terri- 
tory for  a  distance  of  300  feet.  The  wells  before  mentioned  on  the 
Higgins,  Gladys  and  Hebert  tracts  were  in  such  proximity  to  the 
Chaison  property  as  to  draw  oil  therefrom.  The  well  on  the  Chaison 
would  also  draw  from  the  Higgins  and  Gladys  tracts,  the  radius 
from  which  it  would  draw  from  said  tracts  being  equal  to  or  greater 
than  that  from  which  said  Higgins  and  Gladys  wells  would  draw 
from  the  Chaison  tract. 

After  the  execution  of  the  contract  of  February  24,  1902,  other 
wells  were  put  down  on  the  tracts  adjoining  the  Chaison  lease. 
Only  two  other  wells  were  put  down  on  this  lease,  and  these  were 
not  completed  until  August,  1903,  and  February,  1904,  respectively. 
There  is  evidence  tending  to  show  that  because  of  the  failure  of 
appellant  to  drill  and  operate  additional  wells  on  the  property  in 
question  the  amount  of  oil  produced  from  the  lease  was  much  less 
than  it  would  have  been  had  appellant  used  reasonable  diligence 
to  develop  it  and  protect  it  from  drainage  by  wells  on  the  adjoining 
tracts  of  land. 

The  evidence  sustains  the  finding  of  the  jury  that  appellee  was 
damaged  in  the  sum  of  $860  by  the  failure  of  appellant  to  comply 
with  its  agreement  to  take  20,000  barrels  of  oil  per  month  from  well 
No.  1  on  said  property  during  the  year  commencing  March  1,  1902. 

The  appellee  by  purchase  from  Mrs.  Chaison  is  the  owner  of  the 
leased  property  and  assignee  of  her  claim  for  damages  for  the  alleged 
failure  of  appellant  to  comply  with  its  lease  contract. 

In  submitting  to  the  jury  the  issue  as  to  appellee's  right  to  re- 
cover upon  the  second  count  in  the  petition  the  trial  court  gave  the 
following  instructions: 

"In  passing  on  said  second  count,  here  is  the  rule  by  which  you 
will  be  guided:  Estimate  the  amount  of  oil  that  the  defendant, 
within  said  dates,  could  have  saved  and  produced  by  the  exercise  of 
prudent,  business-like  diligence,  compare  this  with  what  it  did  pro- 
duce and  save,  and  if  you  find  from  the  evidence  that  the  former 
exceeds  the  latter,  then  the  plaintiff  would  be  entitled  to  a  verdict 
for  the  amount  of  the  difference,  estimated  as  aforesaid.  But  vou 
should  not  include  in  this  estimate  of  the  damage  for  loss,  if  any, 
any  shortage  or  deficiency,  resulting  from  either  of  the  following 
causes : 
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"(1)  Prom  the  operation,  or  failure  to  operate  diligently,  Chaison 
well  No.  1,  for  plaintiff  can  have  no  recovery  as  respects  this  well, 
unless  there  was  some  default  by  defendant,  during  the  months 
of  July,  August,  September  and  October,  1902,  or  some  of  them, 
under  the  terms  of  said  supplemental  contract  of  February  24,  1902; 
and  as  respects  the  same,  if  plaintiff  is  entitled  to  recover  at  all, 
it  must  be  under  its  first  count,  and  not  under  its  second  count,  and, 
therefore,  you*  will  consider  the  defaults,  if  any,  of  defendant,  as 
respects  Chaison  well  No.  1,  only  in  connection  with  plaintiff's 
first  count. 

^'(2)  Any  losses  resulting  to  plaintiff  or  Mrs.  Chaison,  for  failure 
to  operate  said  Chaison  well  No.  1  with  reasonable  diligence  and 
business-like  prudence,  and  to  its  reasonably  full  capacity.  Such 
losses,  if  any,  can  be  considered  only  as  a  basis  of  recovery  under 
the   instructions  given   in   connection   with   plaintiff's   first   count. 

*^You  are  further  instructed  in  this  connection  that  if  you  believe 
from  the  evidence  that  Chaison  well  No.  1  was  not  operated  with 
diligence  and  business-like  prudence,  but  if  you  further  believe  that 
had  it  been  so  operated,  additional  wells,  or  some  of  them,  should 
not  have  been  reasonably  required,  then  you  are  instructed  not  to 
charge  or  estimate  against  defendant  the  royalty  oil  of  any  such 
additional  well  or  wells,  either  for  development  or  for  the  pro- 
tection of  the  lines,  as  you  may  believe  might  have  been  reasonably 
dispensed  with  had  Chaison  well  No.  1  been  operated  to  its  reason- 
ably   full    capaciiy. 

"If  you  believe  from  the  evidence  that  had  Chaison  well  No.  1 
been  operated  to  its  reasonably  full  capacity,  and  with  reasonable 
diligence  and  prudence,  and  that  if  so  operated,  coupled  with  the 
other  development  done  by  defendant  on  said  Chaison  lease,  would 
together  have  constituted  reasonable  diligence  and  protection  of 
said  Chaison  lease,  you  should  render  a  verdict  in  favor  of  the 
defendant.'' 

Under  appropriate  assignments  of  error  appellant  complains  of 
these  instructions  on  the  ground  that  they  authorize  the  recovery 
of  damages  by  appellee  for  the  failure  of  appellant  to  develop  and 
produce  oil  from  the  leased  property  during  the  year  commencing 
March  1,  1902,  in  excess  of  the  amount  required  to  be  produced 
during  said  year  under  the  contract  of  February  24,  1902. 

The  question  raised  by  these  assignments  is  the  controlling  ques- 
tion on  this  appeal.  Appellee  contends  that  the  contract  of  February 
24,  1902,  by  its  express  terms  referred  only  to  the  operation  of 
well  No.  1,  and  in  no  way  limited  or  modified  the  obligation  of 
appellant  to  use  due  diligence  to  develop  the  property  and  produce 
oil  therefrom  and  to  this  end  to  put  down  as  many  wells  as  might 
be  necessary  for  the  reasonable  development  of  the  property  during 
the  year  covered  by  said  contract.  We  do  not  think  the  contract 
of  February  24,  1902,  can  be  so  construed.  It  is  true  the  instrument 
by  its  terms  only  refers  to  the  one  well,  but  construed  in  the  light 
of  the  conditions  surrounding  the  parties  and  the  subject  matter 
at  the  time  it  was  entered  into,  it  would  be  unreasonable  to  hold 
that  the  parties  to  said  contract  did  not  intend  by  limiting  the  pro- 
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duction  of  this  well  to  limit  the  production  from  the  whole  of  the 
leased  property.  At  that  time  there  was  no  otlier  well  upon  the 
property,  and  this  well  was  referred  to  not  for  the  purpose  of  dis- 
tinguishing it  from  other  wells  that  might  be  sunk  on  said  property, 
but  as  the  one  source  of  production  for  the  entire  property.  This 
well  was  capable  of  producing  150,000  barrels  of  oil  per  month 
and  it  would  be  an  arbitrary  following  of  the  literal  meaning  of 
the  words  of  the  contract  to  hold  that  Mrs.  Chaison  in  agreeing  to 
limit  the  production  of  said  well  to  20,000  barrels  per  month  did 
not  waive  her  right  to  require  appellant  to  produce  a  larger  amount 
from  the  leased  property  during  the  year  covered  by  said  contract, 
provided  the  conditions  under  which  the  contract  was  made  remained 
the  same.  Of  course,  if  it  became  necessary  after  the  execution 
of  this  contract  in  order  to  protect  the  lease  from  drainage  by 
wells  on  adjoining  tracts  to  take  more  than  20,000  barrels  per 
month  from  this  well  or  to  sink  other  wells,  said  contract  did  not 
relieve  appellant  of  such  duty,  but  the  charges  complained  of  do  not 
so  limit  appellant^s  duty.  Under  the  evidence  before  them  the  jury 
might  have  found  that  if  other  wells  had  been  sunk  and  operated 
upon  the  property  during  the  year  from  March  1,  1902,  to  March  1, 
1903,  a  much  larger  quantity  of  oil  than  that  actually  produced 
by  appellant  would  have  been  produced  from  said  property,  and  the 
charges  complained  of  authorized  them  to  find  damages  for  this 
deficit,  regardless  of  whether  or  not  the  increased  production  during 
said  time  was  necessary  in  order  to  reasonably  protect  the  property 
from  drainage  by  outside  wells. 

While  the  original  lease  contract  did  not  specify  the  number  of 
wells  that  appellant  should  sink  upon  the  property  and  did  not 
expressly  require  the  sinking  of  offset  wells  to  protect  the  land  from 
drainage,  from  the  nature  of  the  contract  an  implied  obligation 
rested  upon  appellant  to  use  reasonable  diligence  and  care  to  de- 
velop and  protect  the  property,  and  this  obligation  required  it  to 
sink  as  many  wells  as  the  exercise  of  such  diligence  and  care  would 
suggest  under  the  circumstances,  but  such  diligence  would  not  re- 
quire that  additional  wells  be  sunk  for  the  purpose  of  increasing 
the  production  of  oil  after  the  lessor  had  agreed  that  the  amount  of 
production  could  be  limited  to  less  than  one-sixth  of  the  amount 
which  the  well  on  the  property  was  capable  of  producing. 

We  shall  not  discuss  the  remaining  assignments  of  error  in  detail. 
Other  inaccuracies  and  omissions  in  the  charge  are  complained  of 
by  appellant,  but  we  do  not  think  when  the  whole  charge  is  con- 
sidered that  these  inaccuracies  or  omissions  misled  the  jury.  As 
before  stated,  the  measure  of  appellant's  obligation  under  the  lease 
contract  was  the  use  of  reasonable  diligence  and  care  to  develop 
and  protect  the  property,  and  such  reasonable  diligence  and  care  would 
be  that  which  would  be  used  by  an  ordinarily  prudent  person  en- 
gaged in  the  same  undertaking  under  like  circumstance. 

The  charge  required  of  appellant  the  exercise  of  "business-like 
diligence,'*  and  that  it  should  have  acted  as  a  "prudent,  business- 
like man."  While  we  are  not  prepared  to  say  that  the  use  of  these 
expressions  in  the  charge  were  calculated  to  give  the  jury  an  erro- 
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neous  idea  as  to  the  degree  of  diligence  and  care  required  of  appel- 
lant, their  use  was  unnecessary  and  any  change  in  the  well  estab- 
lished definitions  of  ordinary  care  has  been  uniformly  condemned 
by  our  courts.  Harris  v.  Ohio  Oil  Co.,  48  N.  E.  Bep.,  502;  Houston 
&  T.  C.  Ry.  Co.  V.  Smith,  77  Texas,  181. 

We  think  appellant's  participation  in  the  partition  of  the  prop- 
erty and  its  recognition  of  the  several  ownership  of  Mrs.  Chaison 
and  Hebert  of  the  respective  tracts  set  apart  to  them  by  said  par- 
tition agreement,  changed  the  character  of  its  holding  from  that 
of  lessee  from  the  joint  owners  of  the  whole  tract  to  lessee  from 
each  owner  of  the  respective  tracts.  It  follows  from  this  conclusion 
that  appellant  can  not  be  heard  to  complain  of  the  portion  of  the 
charge  instructing  the  jury  as  to  the  duty  required  of  appellant 
to  deal  fairly  with  both  lessors  in  the  development  of  the  two 
tracts  of  land. 

The  question  of  the  power  of  appellee  under  its  charter  to  pur- 
chase Mrs.  Chaison's  claim  for  damages  is  not  one  which  can  be  raised 
by  appellant  in  this  case.  The  contract  between  Mrs.  Chaison  and 
appellee  is  an  executed  one,  and  if  it  be  ultra  vires  on  the  part  of 
appellee  it  is  nevertheless  binding  on  Mrs.  Chaison,  and  appellee's 
right  as  the  owner  of  the  claim  to  receive  any  amount  tliat  may  be 
due  thereon  can  not  be  questioned  by  appellant. 

This  disposes  of  all  of  the  questions  presented  which  we  deem 
necessary  to  discuss. 

For  the  error  in  the  charge  before  indicated  the  judgment  is 
reversed  and  the  cause  remanded. 

ON    MOTION    FOR    REHEARING. 

After  due  consideration  of  appellee's  motion  for  rehearing  we  have 
concluded  that  we  erred  in  reversing  the  judgment  of  the  trial 
court  in  favor  of  appellee  upon  the  first  count  in  the  petition.  The 
petition,  as  stated  in  the  main  opinion,  contained  two  counts,  each 
of  which  set  out  a  separate  and  distinct  cause  of  action.  Each  of 
these  counts  were  severally  submitted  to  the  jury  and  tlie  verdict 
states  the  amount  of  damages  found  by  the  jury  upon  each  count. 
Neither  the  motion  for  a  new  trial  nor  any  assignment  of  error 
complains  of  the  amount  found  by  the  jury  upon  the  first  count, 
and  the  error  in  the  charge  which  we  think  requires  a  reversal  of 
the  judgment  only  aflEected  the  cause  of  action  set  out  in  the  second 

count. 

While  the  point  was  not  presented  on  the  submission  of  the  case 
either  by  the  briefs  or  by  the  oral  argument  of  counsel,  we  consid- 
ered it  before  rendering  our  former  opinion,  but  concluded  that 
inasmuch  as  the  remittitur  filed  by  appellee  was  general  in  its 
terms  it  applied  to  the  amount  found  by  the  jury  upon  both  counts 
and  we  could  not  say  what  portion  of  the  amount  found  under  the 
first  count  was  remitted,  and  therefore  could  not  fix  the  amount  for 
which  the  judgment  on  first  count  should  be  affirmed.  Upon  fur- 
ther consideration,  however,  we  conclude  that  in  view  of  the  fact 
that   no   complaint   was   made   in   the   motion   for   new   trial    of   the 
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amount  found  upon  the  first  count,  tlie  remittitur,  though  applying 
in  general  terms  to  the  entire  verdict,  was  only  intended  to  apply 
to  the  amount  found  under  the  second  count.  The  motion  for  re- 
hearing is  therefore  granted  to  the  extent  that  the  judgment  here- 
tofore rendered  reversing  the  entire  judgment  will  be  set  aside 
insofar  as  it  reverses  the  judgment  in  favor  of  appellee  for  $860  on 
the  first  count  in  the  petition,  and  that  portion  of  the  judgment 
will  be  affirmed.  Upon  the  other  questions  raised  by  the  motion 
we  adhere  to  our  former  conclusions  and  the  motion,  except  as  above 
indicated,   is  overruled. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 


St.  Louis  Southwestern  Kailway  Company  op  Texas  v.  Wilfohd 

Shipp. 

Decided  January  18,  1908. 

1. — ^Vaster  and  Servant — ^Violation  of  Bnle  by  Servant — Contributory  Negli- 
gence—Question  of  Fact. 

The  conscious  violation  by  a  servant  of  a  rule  of  the  master  in  the  dis- 
charge of  his  duties  is  not  contributory  negligence  as  matter  of  law.  This 
depends  upon  circumstances.  In  a  suit  by  a  servant  against  his  master  for 
personal  injuries,  a  requested  charge  considered,  and  held  properly  refused 
because  it  assumed  as  matter  of  law  that  such  violation  amounted  to  con- 
tributory negligence. 

2. — Special  Charge— Amendment — ^Practiee. 

The  giving  of  a  special  charge  as  one  requested  by  a  party  to  the  suit 
after  the  same  has  been  amended  or  modified  by  the  court,  cannot  be  material, 
if  the  charge  as  amended  is  otherwise  unobjectionable. 

Appeal  from  the  District  Court  of  Tarrant  County.  Tried  below 
before  Hon.  Mike  E.  Smith. 

E.  B.  Perkins,  Daniel  Upthegrove  and  Spoonts,  Thompson  &  Bar- 
wise,  for  appellant. 

B.  L.  Carlock,  for  appellee. 

CONNER,  Chief  Justice. — This  appeal  is  from  a  judgment  in 
the  sum  of  seven  thousand  five  hundred  dollars  in  appellee^s  favor 
for  damages  for  personal  injuries  received  under  circumstances  sub- 
stantially alleged  and  proved  as  follows:  Appellee  on  about  the 
19th  day  of  March,  1906,  was  employed  as  a  brakeman  on  one  of 
appellant^s  trains;  in  the  performance  of  his  duties  while  at  Piano, 
Texas,  under  the  direction  of  the  conductor  of  the  train,  appellee 
was  assisting  to  place  a  box  car  on  a  side  track;  in  obedience  to 
signals  from  appellee  to  the  engine  crew  the  car  was  backed  upon 
the  side  track  and  on  to  within  about  a  car's  length  of  other  stand- 
ing cars  when  the  moving  car  was  stopped  and  appellee  went  forward 
to  adjust  the  coupling  on  the  stationary  car;  while  so  engaged  an- 
other one  of  appellant's  brakemen  without  appellee's  knowledge  neg- 
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ligently  signaled  the  engineer  or  fireman  to  back  the  car  to  which 
the  engine  was  attached,  which  was  done  and  appellee  was  caught 
between  the  bumpers  of  the  cars  and  seriously  injured  as  alleged. 

Appellant  requested  special  charge  No.  1  to  the  effect  that  if  the 
jury  found  that  appellant  "had  rules  or  regulations  in  force  pro- 
hibiting the  employes  from  going  in  between  the  cars  for  the  pur- 
pose of  making  a  coupling,  and  that  plaintiff  knew  of  such  rule 
and  failed  to  observe  same,  and  that  his  failure  to  obey  such  rule 
proximately  contributed  to  his  injury,^'  the  jury  should  find  for 
defendant,  unless  they  further  found  that  the  rule  had  been  abro- 
gated, etc.,  as  had  been  alleged  by  the  appellee.  The  court  gave 
the  charge  requested  save  that  it  was  amended  by  the  insertion  of 
the  words  "and  you  find  that  his  act  in  going  in  between  the  cars 
was  negligence  on  his  part,  and  that  such  negligence,  if  any,  prox- 
imately contributed  to  his  injury,^'  immediately  following  the  words 
in  the  special  charge  above  quoted  "that  the  plaintiff  knew  of  such 
rule.^'  The  special  charge  requested  was  incorrect  in  assuming 
as  a  matter  of  law  that  a  conscious  violation  of  the  rule  on  appellee's 
part  amounted  to  contributory  negligence.  Whether  it  did  so  or 
not  was  dependent  upon  the  circumstances.  While  appellant's 
servant,  whose  signal  brought  the  moving  car  upon'  appellee,  testified 
that  before  he  made  such  signal  he  warned  appellee  of  the  approach- 
ing car  and  that  appellee  thereupon  went  out  from  between  the  cars 
and  again  returned,  contrary  to  a  rule  of  the  company,  appellee 
testified  that  he  had  caused  the  moving  car  to  come  to  a  full  stop 
and  that  without  warning  of  any  kind  and  without  knowledge  on 
his  part,  it  had  been  moved  upon  and  crushed  him;  and  it  was 
for  the  jury  to  say  under  all  the  circumstances  whether,  if  the 
rule  had  not  been  abrogated,  as  there  was  testimony  tending  to 
show,  appellee  was  guilty  of  negligence  in  violating  it.  Galveston, 
H.  &  S.  A.  Ry.  V.  Adams,  94  Texas,  106;  Gulf,  C.  &  S.  F.  By. 
V.  Cornell,  29  Texas  Civ.  App.,  596;  Missouri,  K.  &  T.  By.  v. 
Bodie,  32  Texas  Civ.  App.,  168.  The  mere  fact  that  the  charge 
as  amended  was  given  as  one  requested  by  appellant  can  not  be 
material,  if  otherwise  unobjectionable,  and  if  there  is  any  other 
error  appellant  fails  to  point  it  out  either  in  its  proposition  or  in 
the   argument  'thereunder. 

The  court's  omission  in  the  general  charge  to  submit  the  question 
of  appellee's  negligence  in  violating  the  rules  of  the  appellant 
company  prohibiting  employes  from  going  in  between  cars  for  the 
purpose  of  coupling  or  uncoupling  them,  called  for  an  appropriate 
requested  instruction  on  this  point.  The  one  requested  was  given 
in  an  amended  form,  and  it  not  being  reversibly  erroneous  in  the 
particulars  urged  against  it,  we  fail  to  find  merit  in  the  second 
assignment  complaining  of  the  omission  indicated. 

We  think  the  other  special  charges  requested  were  properly  re- 
fused, and  find  nothing  in  the  argument  of  appellee's  counsel  in  his 
closing  speech  requiring  a  reversal.  Nor  do  we,  as  is  insisted  in 
the  sixth,  seventh  and  eighth  assignments,  agree  with  the  conten- 
tion that  the  verdict  of  the  jury  is  excessive  or  unsustained  by  the 
testimony.     We  will  not.  undertake  to  set  out  the  facts  other  than 
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we  have  already  stated,  but  add  that  we  have  considered  the  evi- 
dence as  a  whole  and  conclude  that  appellant  was  guilty  of  negli- 
gence as  alleged  proximately  contributing  to  appellee's  injuries, 
and  that  he  himself  was  without  contributory  negligence  and  was 
seriously,  and  perhaps  permanently,  injured  to  the  extent  of  the 
verdict.     It   is   ordered  that  the  judgment  be   affirmed. 

Affirmed. 
Writ  of  error  refused. 


Chicago,  Rock  Island  &  Texas  Railway  Company  v.  Dan  Jackson. 

Decided  January  18,  1008. 

Xaster  and  Servant — Safe  Place  to  Work —  Negligence. 

In  a  suit  by  an  employee  against  a  railroad  company  for  damages  for  per- 
sonal injuries  caused  by  stumbling  over  an  obstruction  on  a  walk-way  on  a 
coal  bin,  evidence  considered,  and  held  sufficient  to  support  the  verdict  of 
a  jury  in  favor  of  the  plaintiff,  on  the  ground  that  the  company  was  negligent 
in  failing  to  furnish  the  plaintiff  with  a  safe  place  in  which  to  work. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  below 
before  Hon.  J.  W.  Patterson. 

N.  H.  Lassiter,  Robert  Harrison  and  T.  J.  McMurray,  for  appellant. 

C.  V.  Terrell  and  R.  E.  Carswell,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  to  re- 
cover damages  for  personal  injuries  caused  by  tripping  over  a  rope 
or  some  other  object  on  one  of  appellant's  coal  bins  at  Bridgeport, 
as  more  particularly  set  out  in  the  report  of  a  former  appeal.  See 
40  Texas  Civ.  App.,  273.  On  the  last  trial  appellee  recovered  a 
judgment  for  five  hundred  dollars,  and  the  principal  complaint  on 
this  appeal  is  that  the  evidence  did  not  authorize  the  submission 
of  or  verdict  on  the  issue  of  negligence  on  appellant's  part  in  a 
failure  to  provide  appellee  and  others  who  worked  on  the  coal  bin 
with  sufficient  lights.  We  think  appellant's  contention  must  be 
overruled. 

There  was  evidence  to  the  e£Pect  that  appellee,  as  one  of  appel- 
lant's employes,  was  engaged  in  unloading  a  car  of  coal  into  one 
of  a  number  of  bins  situated  upon  piling  some  twenty-six  feet  above 
the  ground;  that  during  the  night  of  the  accident  it  became  neces- 
sary for  him  to  get  a  drink  of  water;  that  he  proceeded  from  the 
car  in  which  he  was  at  work  along  walk- ways  between  and  along- 
side of  the  bins  some  twenty  or  thirty  feet  to  where  the  water  was 
situated;  that  after  securing  the  water  he  sought  to  return,  and 
as  he  was  turning  around  one  of  the  bins  he  stumbled  over  a 
rope,  or  possibly  a  projecting  plank,  and  fell  to  the  ground,  whereby 
he  was  injured  as  alleged.  The  proof  is  further  to  the  effect  that 
the  lights  with  which  appellee  and  other  workmen  had  been  pro- 
vided were,  and  had  been  for  several  nights,  insufficient,  of  which 
complaint  had  been  made  to  appellant's  agent  in  charge  of  the 
work,   who   had   promised   to   remedy   the   deficiency.     The    rule   is 
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well  established  that  it  is  the  duty  of  the  master  to  furnish  his 
servant  a  reasonably  safe  place  at  which  to  work,  and  we  think 
the  evidence  not  only  warranted  the  submission  of  the  issue^  but 
also  that  it  is  sufficient  to  sustain  the  jury's  finding  to  the  effect 
that  the  want  of  sufficient  light  on  the  occasion  in  question  was 
at  least  a  concurring  proximate  cause  of  appellee^s  injury.  Whether 
appellee  was  guilty  of  contributory  negligence  in  failing  to  take 
with  him  one  of  the  lights  with  which  they  had  been  provided, 
was  an  issue  which  under  the  evidence  was  properly  submitted  to 
and  determined  by  the  jury. 

We  find  no  error  in  the  proceedings  below  and  find  that  the  evi- 
dence sustains  the  material  allegations  of  appellee's  petition.  It 
is  accordingly  ordered  that  the  judgment  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 


FoBT  Worth  &  Denver  City  Railway  Company  v.  G.  W.  Watkins. 

Decided  January  18,  1908. 

1. — ^PaBienger — ^Alighting  from  XoTlng  Train — Cliarge. 

In  a  suit  for  damages  for  personal  injuries  received  while  alighting  from 
a  moving  railway  train,  a  charge  which  unqualifiedly  authorizes  a  recovery  by 
the  injured  party  if  the  train  was  suddenly  started  while  such  party  was 
alighting  therefrom  even  though  the  train  had  been  stopped  a  sufficient  length 
of  time  to  enable  her,  in  the  exercise  of  diligence,  to  have  left  the  train  in 
safety,  while  subject  to  criticism,  was  not  reversible  error  in  view  of  other  por- 
tions of  the  charge  which  properly  qualified  the  right  of  recovery  in  such  case. 

2. — Carrier — ^Discovered  Peril — Pleading  and  Proof. 

When  a  carrier  of  passengers  stops  its  train  a  sufficient  length  of  time 
to  enable  a  passenger,  in  the  exercise  of  ordinary  care,  to  alight  in  safety,  it 
is  the  duty  of  the  passenger  to  do  so,  and  if  he  fails  in  this  particular  the 
carrier  would  only  become  liable  upon  allegation  and  proof  that  the  carrier, 
with  knowledge  of  the  perilous  position  of  the  passenger,  negligently  set  its 
train  in  motion,  thereby  injuring  him.  In  the  absence  of  allegation  and  proof 
of  such  knowledge  on  the  part  of  the  carrier,  it  is  reversible  error  for  the 
court  to  submit  the  issue  of  discovered  peril  in  such  a  suit. 

8. — Charge  on  Weight  of  Evidence. 

In  a  suit  for  damages  for  personal  injuries  received  while  alighting  from 
a  passenger  train,  a  charge  which  singles  out  the  circumstances  which  the 
jury  might  consider  as  tending  to  excuse  the  passenger  in  jumping  from  the 
moving  train,  and  which  directs  the  jury  that  said  circumstances  would  ex- 
cuse the  passenger  unless  the  danger  was  so  apparent  that  no  person  of  ordin- 
ary prudence  would  have  undertaken  it,  is  objectionable  as  upon  the  weight 
of  the  evidence. 

Appeal  from  the  District  Court  of  Wise  County.  Tried  below 
before  Hon.  J.  W.  Patterson. 

Spoonts,  Thompson  &  Barwise,  T.  J.  McMurray  and  J.  M.  Cham- 
bers, for  appellant. — The  latter  portion  of  the  third  paragraph  of  the 
charge  submitting  the  issue  of  liability  for  injuries  caused  by  sud- 
denly starting  tlie  train,  without  regard  to  the  length  of  time  it 
had   stopped,    imposes   upon    defendant's    employes   a   greater    degree 
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of  care  for  the  protection  of  plaintiff's  wife,  wliile  alighting  from 
the  train,  than  is  required  by  law  in  case  the  train  had  stopped  a 
reasonably  sufficient  length  of  time  to  have  enabled  plaintiff's  wife 
to  have  alighted  safely,  and  in  the  absence  of  evidence  that  the  em- 
ployes in  charge  of  the  train  knew  of  her  position  at  the  time  of 
starting  the  train.  Missouri,  K.  &  T.  Ry.  Co.  v.  Perry,  8  Texas 
Civ.  App.,  78;  Texas  &  P.  Ry.  Co.  v.  Mitchell,  26  S.  W.,  154; 
Texas  &  P.  Ry.  Co.  v.  McKenzie,  30  Texas  Civ.  App.,  293;  Gulf, 
C.  &  S.  R  Ry.  Co.  v.  Williams,  70  Texas,  159;  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Mathes,  73  S.  W.,  411;  Houston  &  T.  C.  Ry.  Co. 
v.  Cohn,  22  Texas  Civ.  App.,  11;  St.  Louis  &  S.  W.  Ry.  Co.  v. 
McCuUough,   18  Texas  Civ.   App.,   634. 

J.  M.  Basham  and  R.  E.  Carswell,  for  appellee. — Under  the  plead- 
ings and  evidence,  the  charge  complained  of  was  not  error.  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Booth,  97  S.  W.  Rep.,  129. 

SPEER,  Associate  Justice. — 6.  W.  Watkins,  as  plaintiff  below, 
sued  the  Fort  Worth  &  Denver  City  Railway  Company  and  recovered 
damages  for  injuries  sustained  by  his  wife  in  alighting  from  one  of 
defendant's  passenger  coaches  at  the  town  of  Rhome,  in  Wise  County. 
The  negligence  relied  on  for  a  recovery  will  sufficiently  appear  from 
the  following  excerpts  from  the  court's  charge: 

"3d.  If  you  find  that  the  plaintiff  and  his  -  wife  were  at  the 
time  in  question  passengers  on  one  of  the  defendant's  trains, 
and  if  you  believe  that  the  agents  of  the  defendant  in  charge  of 
said  train  negligently  failed  to  stop  said  train  at  the  station  of 
Rhome  a  sufficient  length  of  time  to  permit  the  wife  of  the  plain- 
tiff to  leave  the  car  with  reasonable  safety;  or  if  you  believe  that 
while  the  wife  of  the  plaintiff  was  upon  the  step  of  the  car  in 
the  act  of  leaving  the  train  the  agents  or  employes  of  the  defendant 
in  charge  of  said  train  suddenly  and  without  warning  to  plaintiff's 
wife  or  to  himself  started  the  train,  and  that  said  train  was  thereby 
given  a  sudden  motion  and  that  thereby  the  wife  of  plaintiff  was 
thrown  against  the  railing  of  the  steps;  and  if  you  believe  that 
the  act  of  the  agents  and  employes  of  defendant  in  charge  of  said 
train  in  so  suddenly  starting  the  train  was  negligence,  as  same  is 
defined  in  the  second  section  of  this  charge,  and  if  you  believe  that 
by  reason  of  such  said  acts  or  either  of  them  as  you  find  to  be  neg- 
ligence (if  you  find  such  acts  or  either  of  them  to  be  negligence) 
on  the  part  of  the  defendant,  its  agents  and  employes,  the  wife  of 
the  plaintiff  in  alighting  from  said  train  was  hurt  and  damaged  in 
any  of  the  ways  charged  in  his  petition,  without  fault  or  negli- 
gence on  the  part  of  the  plaintiff  or  his  said  wife  that  caused  or 
contributed  to  the  injury  of  plaintiff's  wife,  you  will  find  for  the 
plaintiff  such  damages  as  you  think. he  sustained  thereby." 

"7th.  If  the  train  stopped  at  Rhome  on  the  occasion  in  question 
a  sufficient  length  of  time  to  enable  plaintiff's  wife  by  the  use  of 
ordinary  diligence  to  safely  leave  the  train  with  the  assistance  her 
husband  gave  her,  defendant  would  not  be  liable,  unless  you  find 
that  while  she  was  in  the  act  of  leaving  the  steps  of  the  train,  the 
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employes  of  defendant  knew  her  position  and  suddenly  started  the 
train  without  warning  to  her,  and  that  such  act  upon  their  part 
was  negligence,  and  that  said  act  was  the  proximate  cause  of  her 
injury/' 

It  is  first  insisted  that  paragraph  three  of  the  charge  quoted 
erroneously  authorized  a  finding  for  appellee  if  the  employes  of 
appellant  suddenly  started  the  train  while  appellee's  wife  was  in 
the  act  of  alighting,  even  though  the  train  had  been  stopped  a 
sufficient  length  of  time  to  enable  her  in  the  exercise  of  diligence 
to  have  left  the  train  in  safety.  While  the  charge  is  not  entirely 
free  from  criticism  in  this  respect,  yet  in  view  of  the  fact  that  it 
is  required  in  the  same  connection  that  such  starting  of  the  train 
must  have  been  negligently  done,  and  in  view  of  the  further  fact 
that  paragraph  seven  above  quoted  specifically  instructs  the  jury 
to  find  for  defendant  if  the  train  was  stopped  a  sufficient  length  of 
time  to  enable  plaintiff's  wife  to  alight,  the  cause  could  hardly  be 
reversed  upon  this  contention. 

In  view  of  the  pleadings  and  evidence,  however,  the  latter  part 
of  the  paragraph  of  the  charge  last  referred  to,  submitting  in  effect 
the  issue  of  discovered  peril,  constitutes  error  for  which  the  cause 
mugt  be  reversed.  While  it  was  alleged  generally  that  appellant  was 
negligent  in  failing  to  stop  its  train  a  sufficient  length  of  time  and 
in  suddenly  starting  the  same  without  warning  to  appellee  or  his 
wife  (in  truth  but  different  ways  of  expressing  the  same  actionable 
negligence),  still  it  was  nowhere  alleged  that  appellant's  servants, 
knowing  tlie  position  of  appellee's  wife,  started  the  train  and  thereby 
injured  her.  Neither  does  the  evidence  warrant  the  submission  of 
such  an  issue.  That  the  issue  thus  submitted  is  no  less  than  one 
of  discovered  peril  is  too  clear  for  argument.  If  appellant  stopped 
its  train  a  sufficient  length  of  time  to  enable  appellee's  wife  in 
the  exercise  of  ordinary  care  to  alight  in  safety,  then  it  was  her 
duty  to  have  done  so,  and  if  she  failed  in  this  particular  appellant 
would  only  become  liable  upon  allegation  and  proof  that  notwith- 
standing her  want  of  care  in  leaving  the  train  appellant  knew  of 
her  position  on  the  steps  (and  consequent  peril)  and  negligently 
set  its  train  in  motion,  thereby  injuring  her.  The  new  duty  thus 
imposed  upon  appellant  to  avoid  injuring  one  who  had  negligently 
exposed  himself  to  danger  would  be  precisely  the  same  as  though 
the  exposed  person  had  been  discovered  on  the  track  ahead  of  the 
engine.  The  effect,  therefore,  of  the  seventh  paragraph  of  the 
charge  was  to  permit  a  finding  for  plaintiff  upon  the  theory  of  dis- 
covered peril,  even  though  appellant  had  performed  its  full  duty 
in  the  matter  of  affording  appellee's  wife  an  opportunity  to  leave 
its  train,  when  such  issue  was  neither  alleged  nor  raised  by  the 
proof.  The  portion  of  the  charge  condemned  also  tends  to  intensify 
the  criticism  of  section  three  of  the  charge  first  referred  to,  and 
to  destroy  the  effect  of  the  first  portion  of  the  paragraph  suggested 
as  an  answer  to  such  criticism. 

Special  charge  Ko.  1  requested  by  appellee  should  not  have  been 
submitted.  It  was  on  the  weight  of  the  evidence  in  singling  out 
the    circumstances    which    the    jury    might    consider    as    tending    to 
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excuse  appellee's  wife  in  jumping  from  the  steps  of  the  moving 
train,  and  in  directing  the  jury  that  these  circumstances  would 
excuse  her  unless  the  danger  was  so  apparent  that  no  person  of 
ordinary  prudence  would  have  undertaken  it.  While  this  precipe 
objection  has  not  been  urged  to  the  charge,  we  nevertheless,  in  view 
of  the  reversal,  thought  it  proper  to  advert  to  this  feature. 

For  the  errors  indicated   the  judgment   of  the   District   Court  is 
reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 


W.  B.  Teagakden  et  al.  v.  A.  Patten  et  al. 

Decided  January  18,  1908. 

1. — ^Beed — Kecital  of  Title— ETldence. 

The  recital  in  a  deed  of  the  existence  of  other  deeds,  constituting  the 
grantors  chain  of  title,  is  not  in  and  of  itself  competent  and  sufficient  evidence 
of  the  existence  of  such  deeds,  as  against  strangers,  even  though  the  deed  in 
which  the  recital  occurs  be  more  tlian  thirty  years  old.  Such  a  recital  binds 
only  the  parties  and  those  who  claim  under  them.  In  a  case  of  trespass  to 
try  title,  a  paper  title  considered,  and  held  insufficient  to  support  the  judg- 
ment of  the  court. 

2. — Trespass  to  Try  Title — Prior  Possession. 

Where,  in  a  suit  of  trespass  to  try  title,  it  appeared  that  the  plaintiffs 
and  those  under  wliom  they  claimed,  had  had  for  several  years  actual  posses* 
sion  of  the  land  in  controversy  and  afterwards  had  exercised  acts  of  owner- 
ship over  the  land  by  paying  taxes  and  selling  the  timber  to  parties  whp  took 
possession  of  the  land  for  the  purpose  of  cutting  the  timber,  and  continuous 
assertion  of  title,  the  evidence  was  sufficient,  on  the  ground  of  prior  possession, 
to   support  a   judgment   against   mere   trespassers. 

3. — ^Fower  of  Attorney — Ininfflciency. 

A   power    of   attorney    which    authorized   the    agent   to    sell    land   of   the 

principal   "situated   in  County,   Texas,"   is   insufficient   to   support 

a  deed  executed  by  the  agent  in  the  name  of  his  principal,  in  the  absence  of  evi- 
dence that  the  principal  owned  no  other  land  at  the  time  the  power  of  attorney 
was  executed  than  that  sold  by  the  agent. 

4. — ^Agency — Eatification — Evidence. 

The  single  circumstance  that  about  nine  or  ten  months  after  the  sale  of 
the  land  in  controversy  the  owner  received  from  the  agent  a  check  for  about 
the  amount  of  the  purchase  money  without  evidence  to  identify  the  check  with 
the  purchase  money  of  the  land,  was  insufficient  to  prove  a  ratification  by  the 
owner  of  the  sale  by  the  alleged  agent. 

5. — Ontstanding  Title — ^Prior  Possession. 

The  presumption  of  superior  title  in  plaintiffs,  in  trespass  to  try  title, 
arising  from  their  prior  possession,  as  against  a  trespasser,  is  not  overcome 
by  proof  of  a  grant  from  the  State  to  one  with  whom  plaintiff's  chain  of  title 
does  not  connect.  Nor  will  the  fact  that  plaintiffs  have  not  been  in  possession 
of  the  land  for  a  number  of  years,  defeat  their  right  to  recover  against  a 
mere  trespasser. 

Appeal   from  the   District   Court   of  Wood    County.      Tried   below 
before  Hon.  R.  W.  Simpson. 

F,  J.  McCord  and  Teagarden  &  Teagarden,  for  appellants. — There 
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was  no  competent  testimony  to  show  that  Taylor  or  plaintiffs  ever 
acquired  the  Holman  title  or  any  other.  Overand  v.  Menczer,  83 
Texas,  122;  Mills  v.  Herndon,  60  Texas,  353;  Baldwin  v.  Gold- 
frank,  88  Texas,  249,  258;  Wethered  v.  Boon,  17  Texas,  150;  Dodge 
V.  Signer,  44  S.  W.  Eep.,  926;  League  v.  Trepagnier,  13  Texas  Civ. 
App.,   523;  4  Kent's  Com.,   179;   Sudgen  on  Vendors,  ch.   23. 

The  recitals  in  the  Trout  deed  showing  an  old  chain  of  title  from 
Holman  to  Taylor,  if  admissible  at  all,  constitutes  no  evidence,  not 
even  a  surmise.  Watkins  v.  Smith,  91  Texas,  590;  Paschal  v. 
Evans  (Texas  Civ.  App.),  30  S.  W.  Rep.,  924;  44  S.  W.  Bep.,  927. 

A  defective  power  will  not  be  enforced  as  against  intervening 
equities  and  rights.  35  Texas,  795;  47  Texas,  153;  2  Bose  Notes  of 
Texas,  p.  801. 

Begistration  of  a  deed  not  duly  authenticated  is  a  nullity  and  is 
not  notice  to  anybody.     Taylor  v.  Harrison,  47  Texas,  454. 

The  court  erred  in  allowing  plaintiffs  to  read  in  evidence  certain 
recitals  in  the  deed  from  F.  0.  Taylor,  as  attorney  in  fact,  to  W.  S. 
Trout,  to  the  effect  that  W.  W.  Holman  conveyed  the  land  to  Wiley 
S.  Terrell  on  the  21st  day  of  October,  1854,  and  that  Wiley  S.  Fer- 

rell  conveyed  it  to  H.  P.  Mabry  on  the  day  of  ,  185 — , 

and  that  said  H.  P.  Mabry  conveyed  it  to  David  Taylor  by  deed  on 
January  8,  1856.  McCoy  v.  Pease,  19  Texas  Civ.  App.,  660;  Wren 
V.  Howland,  75  S.  W.  Bep.,  896;  Maxson  v.  Jennings,  48  S.  W.  Bep., 
785;  Summerhill  v.  Darrow,  94  Texas,  71;  Nehring  v.  McMurrian, 
57  S.  W.  Bep.,  943;  Hart  v.  Meredith,  65  S.  W.  Bep.,  508;  Chamblee 
V.  Tarbox,  27  Texas,  145;  Baldwin  v.  Goldfrank,  9  Texas  Civ.  App., 
269,  s.  c,  88  Texas,  249;  Watkins  v.  Smith,  91  Texas,  591;  Mas- 
terson  v.  Jordan,  24  S.  W.  Bep.,  549;  Byers  v.  Wallace,  87  Texas, 
512;  Overand  v.  Menczer,  83  Texas,  128;  Parker  v.  Spencer,  61 
Texas,  164;  Blackburn  v.  Crawford,  3  Wall,  175;  Tyler  on  Eject- 
ment and  Adv.  Enjoyment,  pp.  556  and  557,  and  authorities  cited. 

That  the  subsequent  acts  of  the  parties  may  be  looked  to  to  iden- 
tify the  land  conveyed  by  a  deed  and  to  determine  what  land  the 
grantor  intended  to  convey,  see  Farley  v.  Deslonde,  58  Texas,  588; 
Hammond  v.  Coursey,  2  Posey's  TJ.  Cf.,  32;  Maxson  v.  Jennings,  48 
S.  W.  Bep.,  785;  Houston  v.  Killough,  80  Texas,  308;  Hughes  v. 
Sandal,  25  Texas,  164;  Tynan  v.  DuUnig,  25  S.  W.  Bep.,  465; 
Atchison,  T.  &  S.  F.  By.  v.  Patch,  28  Kan.,  470;  Armstrong  v. 
DuBois,  90  N.  Y.,  95. 

Hart  &  Hart,  A,  J,  Britton  and  Leake  &  Henry,  for  appellees. — 
Becitals  in  an  ancient  instrument  shown  to  have  come  from  the 
proper  custody  in  relation  to  the  pre-existing  deeds,  constituting  a 
part  of  the  chain  of  title  of  which  the  ancient  instrument  is  a  link, 
are  admissible  in  evidence  to  establish  the  existence  of  the  deeds 
recited  which  can  not  be  produced,  and,  taken  with  the  other  facts 
in  the  evidence,  demanded  a  submission  to  the  jury  and  a  finding 
of  the  jury  to  the  effect  that  the  deeds  recited  in  the  ancient  in- 
strument to  have  existed  did  exist  in  fact,  and  vested  the  title  to 
the  land  in  controversv  in  the  appellees.  Fulkerson  v.  Holmes,  117 
IT.  S.,  398;  Deery  v.  "^Cray,  5  Wallace,  805;  Norris  v.   Hall,   82   N. 
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W.  Rep.,  832 ;  Maxson  v.  Jennings,  48  S.  W.  Rep.,  781 ;  O'Donnell 
V.  Johns,  13  S.  W.  Rep.,  376;  Storey  v.  Flanagan,  57  Texas,  649; 
Johnson  v.  Shaw,  41  Texas,  428.  InsufSeiency  of  power  of  attorney: 
Harnage  v.  Berry,  43  Texas,  667;  Wynne  v.  Parke,  30  S.  W,  Hep., 
55;  Blume  v.  Rice,  32  S.  W.  Rep.,  1056;  Skaggj  v.  Murchison,  63 
Texas,  353;  Frost  v.  Erath  Cattle  Co.,  81  Texas,  509;  Connor  v. 
Parsons,  30  S.  W.  Rep.,  84;  Franklin  v.  Piper,  23  S.  W.  Rep., 
942;  Smith  v.  Powell,  23  S.  W.  Rep.,  1109.  Irrelevancy  of  facts 
as  indicating  any  ratification  of  the  conveyance  of  the  particular 
tract  of  land:  Williams  v.  Moore,  58  S.  W.  Rep.,  953;  Smith  v, 
Estill,  87  Texas,  271;  Iron  City  Nat.  Bank  v.  Fifth  Nat.  Bank,  47 
S.  W.,  533. 

TALBOT,  Associate  Justice. — This  is  an  action  of  trespass  to 
try  title  in  statutory  form,  brought  by  the  appellees  against  appel- 
lants to  recover  1280  acres  of  land,  patented  to  W.  W.  Holman  as 
assignee  of  John  M.  Dixon  and  situated  in  Wood  County,  Texas. 
The  defendants,  T.  H.  Langley  and  Sam  Teagarden,  disclaimed  any 
interest  in  the  land  and  had  judgment  upon  their  disclaimers.  The 
defendants,  W.  B.  Teagarden  and  Mrs.  Mary  B.  Hendricks,  pleaded 
a  general  denial  and  not  guilty;  that  W.  B.  Teagarden  owned  an 
undivided  one-half  interest  in  said  land  and  Mrs.  Hendricks  the 
other  one-half  undivided  interest,  and  that  the  claim  of  the  plain- 
tiffs was  a  cloud  upon  their  title.  They  prayed  that  this  cloud 
be  removed  and  for  title  and  possession  of  the  land.  A  jury  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  the  appellees,  plain- 
tiffs below,  and  the  defendants  have  appealed. 

Appellants  contend,  (1),  that  appellees  failed  by  any  competent 
evidence  to  show  that  title  ever  passed  out  of  the  original  grantee, 
W.  W.  Holman  or  his  heirs,  or  that  they,  or  either  of  them,  ever 
acquired  that  title,  or  any  other  title,  superior  to  that  shown  by 
appellants;  (2)  that  the  undisputed  facts  show  that  both  of  the  ap- 
pellants, W.  B.  Teagarden  and  Mrs.  Hendricks,  as  well  as  R.  F. 
Hendricks,  under  whom  they  claim,  were  innocent  purchasers  of  the 
land  in  controversy,  for  value  and  without  notice,  either  actual  or 
constructive,  of  any  outstanding  conveyance  of  Holman,  if  there 
was  any,  and  that  they  held  the  superior  title;  or  that  they  showed 
a  superior  outstanding  legal  title. 

In  deraigning  their  title,  plaintiffs  introduced  the  following  docu- 
mentary evidence:  1.  A  patent  to  the  land  in  controversy  issued 
by  the  State  of  Texas  to  W.  W.  Holman,  assignee  of  John  M.  Dixon, 
dated  August  23,  1854;  2.  A  power  of  attorney  executed  by  David 
Taylor  on  the  23d  day  of  June,  1866,  constituting  and  appointing 
Frank  0.  Taylor  his  attorney  in  fact,  among  other  things,  "to  sell, 
transfer  and  convey  or  to  mortgage  all  or  any  part  of  his  real,  per- 
sonal or  mixed  estates."  This  instrument  was  duly  recorded  in 
Wood  County,  Texas,  August  5,  1871;  and  the  records  having  been 
burned  in  1878,  it  was  again  recorded  in  said  county  April  8, 
1882.  3.  A  deed  from  David  Taylor,  of  Lynn,  Massachusetts,  by 
and  through  his  attorney  in  fact,  Frank  0.  Taylor,  executed  May  8, 
1871,    conveying    the    land    in    controversy    to    W.    S.    Trout,    of 
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Wood  County,  Texas.  This  deed  was  duly  acknowledged  and  re- 
corded in  Wood  County,  Texas,  May  8,  1871,  and  recites  that  Frank 
0.  Taylor  is  acting  on  behalf  of  David  Taylor,  "by  virtue  of  letters 
of  attorney,  a  true  copy  of  which  is  hereto  annexed  for  reference," 
etc.  It  also  contains  the  following  recitals,  with  respect  to  the 
land  therein  conveyed,  to  wit:  "All  that  tract  of  land  patented  by 
the  State  of  Texas  to  W.  W.  Holman,  assignee  of  John  M.  Dixon, 
on  the  23d  day  of  August,  A.  D.  1854  (and  conveyed  by  deed  from 
said  W.  W.  Holman  to  Wiley  S.  Ferrell  on  the  21st  day  of  October, 
A.  D.  1854,  and  by  deed  from  said  Wiley  S.  Ferrell  to  H.  P.  Mabry 

on  the  day  of  ,  A.   D.    185 — ,  and   by  said   H.   P. 

Mabry  to  said  David  Taylor  by  deed  on  the  8th  day  of  January, 
A.  D.  1856).^^  This  deed,  after  the  records  of  Wood  County  were 
burned  in  1878,  was  re-recorded  in  that  county  April  8,  1882. 
4.  A  deed  from  W.  S.  Trout  dated  December  12,  1873,  conveying 
the  whole  of  said  land  and  160  acres  in  another  survey  to  A.  L. 
Patten,  the  consideration  expressed  being  $720.  This  deed  was 
recorded  first  in  Wood  County,  Texas,  on  the  same  day  of  its  execu- 
tion and  again  April  8,  1882.  5.  A  certified  copy  of  a  deed  from 
W.  S.  Trout  conveying  an  undivided  one-half  of  said  land  to  E.  S. 
Trimble,  dated  May  4,  1872,  consideration  $640.  This  deed  was 
recorded  in  Wood  County,  Texas,  January  10,  1874,  and  again  on 
August  5,  1882,  and  also  contains  a  recital  identically  like  the  deed 
from  Taylor  to  Trout  to  the  effect  that  Holman  sold  the  land  to 
Ferrell  and  Ferrell  to  Mabry  and  Mabry  to  Taylor.  6.  Deeds  show- 
ing that  such  title  as  Patten  and  Trimble  acquired  by  the  fore- 
going conveyances  passed  to  and  vested  in  appellees.  W.  W.  Hol- 
man, Sr.,  died  in  1873,  and  left  surviving  him  his  son  and  only 
heir,  W.  W.  Holman,  Jr.,  who  died  in  April,  1876,  leaving  an 
infant  son,  W.  L.  Holman,  who,  since  1883,  has  been  his  sole  sur- 
viving heir. 

As  their  cliain  of  title  appellants  introduced:  1.  A  power  of 
attorney  from  W.  L.  Holman  to  R.  F.  Hendricks,  the  then  husband 
of  appellant,  Mary  B.  Hendricks,  dated  August  7,  1900,  by  the 
terms  of  which  the  said  W.  L.  Holman  constituted  and  appointed 
the  said  R.  F.  Hendricks,  of  Dallas,  Texas,  his  attorney  in  fact  to 

sue  for,  recover  and  perfect  his  "title  to  any  land  situated  in  

County,  Texas,"  to  which  he,  as  the  heir  of  the  said  W.  W.  Holman, 
deceased,  was  entitled.  The  said  Hendricks  was  also  empowered 
by  this  instrument  to  sell,  transfer  and  convey  any  such  land,  and 
in  consideration  of  his  services  the  said  W.  L.  Holman  conveyed 
to  him  "one-half  of  said  land  or  half  of  proceeds  from  sale  of  same." 
2.  A  deed  from  W.  L.  Holman  by  the  said  R.  F.  Hendricks  as 
his  attorney  in  fact  and  by  the  said  R.  F.  Hendricks  for  himself 
to  T.  H.  Langley  for  all  the  land  in  controversy,  which  deed  recited 
a  consideration  of  $500  cash,  and  is  dated  September  10,  1900.  3. 
A  deed  from  T.  H.  Langley  to  Mrs.  Mary  B,  Hendricks,  dated 
May  28,  1902,  conveying  to  her  all  the  land  in  question,  which  ex- 
pressed a  consideration  of  $500.  4.  A  warranty  deed  from  Mrs. 
Mary  B.  Hendricks  to  appellant,  W.  B.  Teagarden,  conveying  to 
him  an  undivided  one-half  of  said  land,  dated  June   3,   1903,  and 
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reciting  the  following  consideration:  **For  and  in  consideration  of 
Two  Hundred  Dollars  to  me  paid  by  W.  B.  Teagarden  and  in 
further  consideration  of  services  rendered  and  to  be  rendered  as  an 
attorney/'  All  of  these  instruments  were  properly  acknowledged  and 
recorded  in  Wood  County,  Texas,  and  the  said  power  of  attorney 
to  R.  P.  Hendricks  bears  no  marks  or  evidence  of  having  been 
recorded  elsewhere. 

The  jury  were  instructed,  in  effect,  that  if  plaintiffs  had  shown 
by  a  preponderance  of  the  evidence  that  W.  W.  Holman  conveyed 
the  land  in  controversy  to  Wiley  S.  Ferrell,  and  that  Ferrell  con- 
veyed the  same  to  H.  P.  Mabry  and  Mabry  to  David  Taylor,  and  that 
David  Taylor  executed  the  power  of  attorney  authorizing  Prank  0. 
Taylor  to  sell  and  convey  said  land  to  find  for  plaintiffs,  unless  tliey 
further  found  that  defendants,  W.  B.  Teagarden  and  Mrs.  Hen- 
dricks, were  innocent  purchasers  for  a  valuable  consideration. 

It  will  be  observed  that  plaintiffs  produced  no  deed  or  conveyance 
from  Holman  to  Perrell,  from  Perrell  to  Mabry,  or  Mabry  to  Taylor, 
but  relied  upon  the  recital  or  mention  of  such  deeds,  as  is  contained 
in  the  conveyance  from  Taylor  to  Trout,  together  with  the  other 
circumstances  of  the  case,  in  proof  of  tlieir  execution  and  existence. 
The  first  question  presented  then  is:  Were  these  recitals  in  the 
deed  from  Taylor  to  Trout  competent  and  sufficient  evidence  to 
show  that  Holman,  the  original  grantee  of  the  land,  ever  parted 
with  his  title  or  that  appellees  had  acquired  it?  We  think  not. 
The  general  rule  is,  that  recitals  in  a  deed  are  only  evidence  against 
the  parties  and  their  privies,  and  do  not  affect  strangers.  1  Greenl., 
23;  Watkins  v.  Smith,  91  Texas,  589.  In  Carver  v.  Jackson,  4 
Peters,  1,  Judge  Story  says:  "It  is  laid  down  generally  that  a 
recital  of  one  deed  in  another  binds  the  parties  and  those  who  claim 
under  them.  Technically  speaking,  it  operates  as  an  estoppel  and 
binds  parties  and  privies;  privies  in  blood,  privies  in  estate,  and 
privies  in  law.  But  it  does  not  bind  mere  strangers  or  tliose  who 
claim  by  title  paramount  the  deed.  It  does  not  bind  persons  claim- 
ing by  an  adverse  title,  or  persons  claiming  from  the  parties  by 
title  anterior  to  the  date  of  the  reciting  deed."  Giving  an  example 
of  an  exception  to  this  general  rule,  he  says:  "But  there  are  cases 
in  which  a  recital  may  be  used  as  evidence  even  against  strangers. 
If,  for  instance,  there  be  the  recital  of  a  lease  in  a  deed  of  release, 
and  in  a  suit  against  a  stranger  the  title  under  the  release  comes 
in  question,  then  the  recital  of  the  lease  in  such  release  is  not  per  se 
evidence  of  the  existence  of  the  lease.  But  if  the  existence  and 
loss  of  the  lease  be  established  by  other  evidence,  then  the  recital 
is  admissible  as  secondary  proof  in  the  absence  of  more  perfect 
evidence  to  establish  the  contents  of  the  lease;  and  if  the  transac- 
tion be  an  ancient  one,  and  the  possession  has  been  long  held  under 
such  release,  and  is  not  otherwi?e  to  be  accounted  for,  then  the 
recital  will  of  itself  under  such  circumstances  materially  fortify  the 
presumption  from  lapse  of  time  and  length  of  possession  of  the 
original  existence  of  the  lease."  In  Pord  v.  Gray,  1  Salk,  285, 
cited  in  the  case  of  Carver  v.  Jackson,  supra,  it  is  said  that  "the 
recital  of  a  lease  in  a  deed  of  release  is  good  evidence  of  such  lease 
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against  the  releasor  and  those  who  claim  under  him;  but  as  to 
others  it  is  not,  without  proving  that  there  was  such  a  deed,  and 
it  was  lost  and  destroyed/^  So,  too,  proof  to  show  pedigree  forms 
a  well  settled  exception  to  the  rule  which  excludes  hearsay  evidence, 
and  hence  a  statement  contained  in  a  deed  or  other  written  instru- 
ment executed  by  one  who  has  since  died  is  admissible  on  the  subject 
of  his  pedigree.  In  the  case  of  Chamblee  v.  Tarbox,  27  Texas,  146, 
Judge  Moore  says:  "Recitals  in  deeds  are,  ordinarily,  said  to  he  evi- 
dence only  against  parties  and  privies;  but  when  the  recital  is  of 
a  matter  of  pedigree  which  includes  the  facts  of  birth,  marriage  and 
death,  it  may  be  used  as  original  evidence  even  against  strangers.** 
Summerhill  v.  Darrow,  94  Texas,  71;  Wren  v.  Howland,  75  S.  W. 
l?ep.,  894.  It  is  also  well  settled  in  this  State,  that  the  power  under 
which  an  ancient  deed,  admissible  in  evidence  without  proof  of 
its  execution,  purports  to  have  been  executed,  will  be  presumed,  and 
a  recital  of  such  power  will  be  held  sufficient  evidence  of  its  exist- 
ence and  execution.  Johnson,  Admr.,  v.  Timmons,  50  Texas,  521; 
Veramendi  v.  Hutchins,  48  Texas,  532;  Harrison  v.  McMurray,  71 
Texas,  122;  Watrons  v.  McGrew,  16  Texas,  506. 

But  the  evidence  does  not  bring  the  instant  case  within  either  of 
the  exceptions  to  which  we  have  referred.  The  deed  containing  the 
recitals  in  question,  it  is  true,  is  more  than  thirty  years  old,  and 
there  is  evidence  of  actual  possession  of  a  portion  of  the  land  for 
a  time,  together  with  the  assertion  of  title  to  all  of  it,  and  of  the 
exercise  of  acts  of  ownership  and  dominion  since  1873  or  1874; 
liut  the  recitals  furnish  no  proof  of  pedigree  and  have  no  relation 
to  the  power  to  execute  the  instrument  in  which  they  appear.  Nor 
is  there  any  evidence  other  than  the  recitals  themselves,  that  either 
of  the  recited  deeds  in  the  conveyance  from  David  Taylor  to  W.  S. 
Trout  was  ever  in  existence.  Although  Patten  made  diligent  search 
they  were  not  found,  and  no  one  who  had  ever  seen  them  was  dis- 
covered. The  declaration  that  Holman  conveyed  the  land  to  Ferrell 
and  Ferrell  to  Mabry  and  Mabry  to  Taylor  is  made  by  the  agent 
of  the  grantor,  who  claimed  under  the  said  Holman,  Ferrell  and 
Mabry,  and  is  one  in  no  way  related  to  either  of  them,  so  far  as 
anything  to  the  contrary  appears,  and  there  is  nothing  in  the  evi- 
dence tending  to  show  that  he  was  ever  in  a  position  to  know  or 
had  acquired  knowledge  of  the  facts  stated.  It  is  a  self-serving 
declaration  of  title,  by  virtue  of  the  recited  deeds,  "and  can  be  no 
more  evidence  of  the  truth  of  the  assertion  thirty  years  after  the 
statement  was  made  than  it  was  on  the  day  the  instrument  was 
executed.'*  Analogous  cases  in  support  of  the  conclusion  reached 
upon  this  branch  of  the  case  are  Watkins  v.  Smith,  91  Texas,  589, 
and  McCoy  v.  Pease,  42  S.  W.  Rep.,  659.  In  both  of  these  cases 
it  was  held  that  a  recital  that  the  grantor  is  the  heir  of  a  person 
deceased  is  no  evidence,  as  against  a  stranger,  of  the  heirship,  the 
deed  in  which  such  recital  was  contained  in  the  last  cited  case  being 
an  ancient  instrument.  We,  therefore,  hold  that  the  recital  in  the 
deed  from  Taylor  to  Trout,  that  Holman  had  deeded  the  land  in 
controversy  to  Ferrell  and  that  Ferrell  had  deeded  it  to  Mabry  and 
Mabry  to  Taylor,  was  not  evidence  of  the  execution  and  existence 


1008,]  TEAGAftDfiN  V.   PaTTEM.  57.7 

of  such  deeds^  and  that  appellees  wholly  failed  to  show  a  paper  title 
to  the  land  sought  to  be  recovered. 

The  next  question  is:  Were  the  appellees  entitled  to  recover  upon 
the  theory  of  prior  possession  and  that  appellants  showed  no  title? 
We  have  reached  the  conclusion  that  this  question  should  be  an- 
swered in  the  affirmative.  The  jury  were  instructed  that  if  they 
believed  the  appellees  had  shown  by  a  preponderance  of  the  evidence 
that  they  or  A.  L.  Patten  took  actual  possession  of  the  land,  or  a 
part  thereof,  in  1873  or  1874,  tlirough  a  tenant,  then  to  find  for 
plaintiffs,  unless  they  found  that  W.  L.  Holman  authorized  Hen- 
dricks to  sell  the  land.  The  verdict  of  the  jury  embraces  a  finding 
favorable  to  appellees  upon  this  issue,  and  we  are  of  the  opinion 
their  verdict  is  supported  by  the  law  and  the  facts.  In  an  action 
of  trespass  to  try  title  proof  of  prior  occupancy  or  possession  is 
sufficient  evidence  of  title  in  the  plaintiff  to  entitle  him  to  recover 
against  a  mere  trespasser.  Wilson  v.  Palmer,  18  Texas,  592;  Kolb 
V.  Bankhead,  18  Texas,  231;  Alexander  v.  Gilliam,  39  Texas,  229; 
Keys  V.  Mason,  44  Texas,  142;  Parker  v.  Fort  Worth  &  Denver 
City  Ry.  Co.,  71  Texas,  132;  Watkins  v.  Smith,  supra.  The  un- 
contradicted evidence  shows  that  Patten  took  actual  possession  of 
the  land  in  1873  or  1874,  and  placed  a  tenant  upon  it  under  a 
lease  of  five  years.  This  tenant  remained  upon  the  land  about  two 
years  and  moved  off.  During  his  occupancy  of  the  land  he  dug  a 
well,  built  a  house  and  deared  and  cultivated  three  or  four  acres 
of  land.  After  the  removal  of  the  tenant  from  the  land  appellees 
continued  to.  exercise  acts  of  ownership  over  it  by  paying  taxes,  selling 
the  tie-timber  and  placing  the  purchasers  of  it  upon  tlie  land  to  cut  and 
remove  said  timber,  and  at  all  times  have  asserted  title  to  the  land. 

Appellants  showed  no  title,  and  must  be  regarded  as  mere  tres- 
passers. The  power  of  attorney  from  W.  L.  Holman  to  R.  P. 
Hendricks,  through  which  appellants  claim,  and  upon  tlie  sufficiency 
of  which  their  title  depends,  totally  fails  on  its  face  to  confer  any 
authority  upon  the  said  Hendricks  to  sell  and  convey  the  land 
involved  in  this  suit.  As  shown  in  a  former  part  of  this  opinion, 
this  instrument  constitutes  and  appoints  the  said   R.   P.   Hendricks 

W.  L.  Holman's  agent  to  sell  land  of  the  latter  "situated  in  

County,.  Texas.^'  This  description  is  insufficient  to  identify  and 
designate  the  land  sued  for  as  the  land  authorized  to  be  sold,  and 
it  is  not  shown  aliunde  that  it  is  the  only  piece  or  tract  of  land 
which  W.  L.  Holman  owned  at  the  time  the  power  of  attorney  was 
executed.  On  the  contrary,  it  appears  that  the  said  Holman  had 
inherited  from  his  father's  estate  a  large  number  of  tracts  of  land 
in  Denton  and  perhaps  other  counties  of  this  State,  which  were 
then  owned  by  him.  It  is  elementary  that  the  power  of  attorney 
must  be  strictly  construed  according  to  its  plain  import,  and,  it  not 
having  been  shown  that  the  land  in  controversy  was  the  only  tract 
of  land  owned  by  W.  L.  Holman  at  the  time  of  its  execution,  we  are 
not  authorized  to  presume,  in  the  absence  of  proof,  that  such  was 
the  fact.  Skagg  v.  Murchison,  63  Texas,  348;  Wynne  v.  Parke,  30 
S.  W.  Rep.,  55;  2  Dev.  on  Deeds,  sec.  1010, 
Vol.  XLVIII.  Civil— 87. 
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Nor  was  the  evidence  sufficient  to  justify  a  finding  that  W.  L. 
Holman,  with  full  knowledge  of  the  acts  of  Hendricks  in  making 
the  sale  of  the  land  in  controversy,  ratified  and  adopted  it.  The 
only  circumstance  to  be  gleaned  from  the  record,  even  remotely 
tending  to  show  ratification,  is  that  some  nine  or  ten  months  after 
the  date  of  the  deed  from  Hendricks  to  Langley,  Hendricks  appears 
to  have  drawn  a  draft  or  check  in  favor  of  W.  L.  Holman  or  order 
for  $280.25,  on  Caston  &  Ayres,  bankers  of  Dallas,  Texas.  This 
check  on  its  back  bore  Holman's  endorsement  and  appears  to  have 
been  paid,  but  there  is  nothing  in  the  evidence  which  identifies  the 
drawing  of  the  check  with  the  transaction  involving  the  sale  of 
the  land.  This  was  too  indefinite  and  uncertain  to  warrant  the 
inference  that  the  money  represented  by  this  check  was  paid  by 
Hendricks  and  received  by  Holman  on  the  sale  of  the  land  in  Wood 
County.  The  jury  therefore  correctly  found  against  the  theory  of 
ratification. 

The  contention  of  appellants  that  the  prima  facie  evidence  of  title 
afforded  by  appellees'  prior  possession  of  the  land,  was  rebutted  and 
overthrown  by  proof  of  an  outstanding  title,  is  not  sustained,  in 
our  opinion,  by  the  record.  It  is  true  the  evidence  shows  that  the 
State  issued  a  patent  to  W.  W.  Holman  for  the  land  and  that  ap- 
pellees, under  our  holding,  did  not  connect  themselves  with  said 
patent;  but  they  produced  a  regular  chain  of  title  from  David 
Taylor;  took  actual  possession  of  the  land  in  1873  or  1874  by 
tenant,  and  held  continuous,  peaceable  and  adverse  possession  of 
it  for  two  or  more  years.  Appellants  took  possession  long  subse- 
quent to  appellees'  entry  and  without  their  consent,  and  because  the 
latter's  title  did  not  connect  with  the  patentee,  Holman,  it  can  not 
be  said  that  the  evidence  showed  an  outstanding  title  in  said  Hol- 
man or  his  heirs  which  was  sufficient  to  defeat  the  right  of  ap- 
pellees to  recover  the  land.  The  presumption  of  superior  title  in 
the  appellees,  from  their  prior  possession,  as  against  trespassers, 
is  not  overcome  by  proof  of  a  grant  from  the  State  to  one  with 
whose  patent  appellees'  chain  of  title  does  not  connect.  House  v. 
Reavis,  89  Texas,  626;  Watkins  v.  Smith,  supra;  Cook  v.  Spencer, 
91  S.  W.  Rep.,  813.  Nor  will  the  fact  that  appellees  had  not  been 
in  actual  possession  of  the  land  for  a  number  of  years  defeat  their 
right  to  recover  against  mere  trespassers.  Boyd  v.  Miller,  22  Texas 
Civ.  App.,  1G5. 

If  the  views  expressed  are  correct,  it  follows  that  the  court  did 
not  err  in  refusing  to  give  appellants'  requested  instruction  directing 
the  jury  to  return  a  verdict  in  their  favor;  nor  in  overruling  their 
motion  for  a  new  trial;  tliat  the  matters  complained  of  in  the  several 
assignments  of  error  relating  to  the  court's  charge,  special  charges 
refused  and  admission  and  rejection  of  evidence  did  not  constitute 
error  and  need  not  be  discussed. 

We  have  carefully  considered  each  assignment  and  finding  no 
error  requiring  a  reversal  of  the  case,  the  judgment  of  the  court 
below  is  affirmed. 

Affirmed, 
Writ  of  error  refused. 
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Paul  Mebbscheidt  et  al.  v.  John  W.  Gabdneb. 

Decided  January  19,  1908. 

School  Land — Commissioners'  Conrt — ^Fower  to  Sell  Pending  Lease. 

The  fact  that  the  school  land  belonging  to  a  county  has  been  leased  for  a 
ilefinite  term,  and  that  the  term  of  office  of  the  County  Commissioners  will 
expire  before  the  term  of  the  lease,  would  not  affect  the  power  of  the  Com- 
missioners' Court  to  make  a  valid  sale  of  the  land  pending  the  lease,  in  the 
absence  of  any  question  of  unfairness  or  fraud  in  the  transaction. 

Appeal  from  the  37th  Judicial  District,  Bexar  County.  Tried 
below  before  Hon.  E.  Dwyer. 

Frederick  Reutzel,  for  appellants. — Art.  7,  sec.  6,  of  the  Consti- 
tution, provides  that  "Each  county  may  sell  or  dispose  of  its  lands 
in  whole  or  in  part  in  manner  to  be  provided  by  the  Commissioners 
Court  of  the  county."  Constitution,  art.  7,  sec.  6;  Piatt  v.  Union 
Pac.  R.  R.  Co.,  99  U.  S.,  48;  Phelps  v.  Harris,  101  U.  S.,  380; 
Hill  V.  Sumner,  132  U.  S.,  123.  The  above  cases  construe  the  mean- 
ing of  the  word  "dispose"  and  "sell  or  dispose."  Logan  v.  Stephens 
Co.,  98  Texas,  283;  Dallas  Co.  v.  Club  L.  &  C.  Co.,  95  Texas,  200; 
San  Augustine  Co.  v.  Madden,  87  S.  W.,  1056;  Delta  v.  Blackburn, 
100  Texas,  51;  Pulliam  v.  Runnels  Co.,  79  Texas,  369;  Falls  Co. 
V.  De  Laney,  73  Texas,  463;  Bland  v.  Orr,  90  Texas,  492;  Mills  Co. 
V.  Lampasas  Co.,  90  Texas,  606;  Baldwin  v.  Travis  Co.,  88  S.  W., 
484;  Jay  v.  Taylor,  123  Ind.,  148  (7  L.  R.  A.,  160). 

Robt.  B.  &  N.  0.  Oreen  and  Frank  Walsh,  for  appellee. 

JAMES,  Chief  Justice. — Appellants'  statement  of  the  nature  and 
result  of  the  suit,  admitted  by  appellee  to  be  correct,  is  here  copied: 

"On  September  21,  1907,  John  E.  Gardner  filed  suit  in  the  Dis- 
trict Court  of  Bexar  County,  Texas,  against  Paul  Meerscheidt  and 
P.  J.  Reynolds,  appellants  herein,  alleging  that  on  or  about  the  8th 
day  of  June,  1907,  John  E.  Gardner,  appellee  herein,  entered  into  a 
written  contract  with  appellants  wherein  appellee  agreed  to  sell,  and 
by  good  and  sufficient  warranty  deeds  to  convey  to  appellants,  four 
leagues  of  land,  being  leagues  Nos.  295,  296,  297  and  298,  known 
as  the  Reagan  County  school  lands,  situated  in  Gaines  County, 
Texas,  the  title  and  conveyance  to  be  subject  to  certain  indebted- 
ness, as  set  out  in  appellee's  petition,  to  be  assumed  by  appellants, 
and  appellants  agreed  to  pay  to  appellee  upon  approval  of  appellee's 
title  to  the  land.  $8,856  in  cash  and  assume  and  pay  off  the  said 
indebtedness  due  Reagan  County. 

"Appellee  agreed  to  furnish  appellants  within  twenty  days  from 
June  8,  1907,  an  abstract  of  the  title  to  said  four  leagues  of  land, 
and  appellants  were  to  have  thirty  days  within  which  to  examine 
same,  and  it  was  agreed  by  appellee  in  said  contract  that  he  furnish 
to  appellants  good  and  sufficient  title  to  said  land. 

"Appellee  further  alleged  that  he  had  complied  with  his  part  of 
said  written  contract;  that  he  had  furnished  appellants  with  abstract 


580  Texas  Civil  Appeals  Reports,  Vol.  48.     [January 

showing  good  and  sufficient  title  in  him  to  said  foar  leagues  of 
land^  subject  only  to  the  indebtedness  againsi  the  same^  which  the 
appellants  obligated  themselves  to  pay,  and  prayed  for  judgment 
decreeing  specific  performance  of  said  contract  of  June  8,  1907; 
that  he  recover  said  cash  consideration  of  $8,856  agreed  by  appel- 
lants to  be  paid  in  cash  and  $500  paid  by  appellee  on  a  note  due 
Beagan  County,  and  which  was  to  be  assumed  by  appellants,  but 
which  appellee  had  to  pay  because  appellants  failed  to  do  so;  and 
prayed  further  that  appellants  be  adjudged  to  assume  to  pay  said 
indebtedness  due  Beagan  County,  for  interest  and  special  and  gen- 
eral relief,  etc. 

"Appellants  answered:  (1)  By  general  denial.  (2)  By  pleading 
failure  of  title  in  plaintiff  (appellee  herein)  in  this:  That  plain- 
tiff having  derived  his  title  to  said  land  from  Beagan  County,  acting 
by  and  through  its  County  Commissioners,  whose  respective  terms  in 
office  expired  on  or  about  November,  1908,  said  Commissioners  were 
without  power  and  authority  in  law  to  convey  plaintiff  (appellee 
herein)  the  legal  title  to  said  land,  for  the  reason  that  they  had 
previously  disposed  of  said  land  by  leasing  the  same  to  one  Scar- 
borough for  a  term  of  years  ending  March,  1910,  which  lease  term 
would  not  expire  until  after  the  expiration  of  their  then  official 
terms  as  Commissioners  of  Beagan  County,  and  not  having  good 
title  himself,  appellee  could  not  offer,  and  did  not  offer,  good  title 
to  appellants;  that  the  contract  stipulated  that  if  any  objections 
are  raised  to  said  title,  then  upon  being  notified,  he  agreed  in  said 
contract  to  remove  such  objections,  and  if  suit  should  be  brought 
to  do  so,  he  agreed  to  bring  suit  without  delay  and  remove  such 
objections;  that  appellants  notified  appellee  of  their  objections  to 
said  title  as  above  set  out,  and  appellee  failed  to  take  the  neces- 
sary steps  to  cure  such  defects  by  suit  or  otherwise. 

"The  case  was  submitted  to  the  court  on  an  agreed  statement  of 
facts,  and  the  court  entered  judgment  for  the  plaintiff." 

The  facts  are  that  the  four  leagues  in  Gaines  County  were 
owned  by  Beagan  County,  and  in  March,  1905,  the  Commissioners 
of  Beagan  County  leased  it  to  Scarborough  for  a  term  of  years  ending 
March  28,  1910.  In  May,  1907,  tlie  Commissioners  Court  of  Beagan 
County  sold  the  land  to  appellee  Gardner.  The  term  of  office  of 
said  Commissioners  making  said  sale  will  expire  in  November,  1908. 

On  June  8,  1907,  Gardner  entered  into  a  written  contract  with 
defendants  (the  appellants)  wherein  he  agreed  to  convey  said  land 
to  defendants  upon  the  terms  and  conditions  set  out  in  the  petition, 
and  within  the  time  specified  in  said  contract  furnished  defendants 
the  abstract  of  title  to  said  land  and  defendants  had  thirty  days 
thereafter  in  which  to  examine  same.  More  than  thirty  days  after 
furnishing  the  abstracts  plaintiff  tendered  defendants  good  and  suffi- 
cient warranty  deeds  to  said  land  and  demanded  of  defendants  the 
cash  payment  of  $8,856  provided  for  in  the  contract,  and  the  sum 
of  $500,  which  was  paid  by  defendant  to  Beagan  County,  as  is  also 
provided  in  said  contract. 

Tlie  defendants  refused  to  complete  said  contract  by  accepting 
the  deeds  and  paying  the  sums  provided  for  in  the  contract,  stating 
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to  plaintiff  that  his  title  failed  in  this,  that  the  Commissioners 
Court  of  Eeagan  County  having  disposed  of  the  land  by  lease  until 
1910  the  Commissioners  of  Reagan  County,  whose  respective  terms  of 
oflBce  expired  previous  to  1910,  could  not  again  dispose  of  the  land 
by  making  sale  thereof  to  plaintiff. 

After  so  stating  the  facts,  counsel  conclude  the  agreement  as 
follows : 

"It  being  agreed  and  understood  that  the  only  question  in  this 
cause  is,  as  to  whether  or  not  the  Commissioners  Court  of  Reagan 
County  had  power  and  authority  to  sell  the  lands  in  question  after 
Reagan  County  had  disposed  of  the  land  through  its  Commissioners 
by  leasing  the  same  to  a  third  party,  said  lease  being  in  full  force, 
the  lessee  having  paid  the  rentals  regularly  as  they  accrued. 

"If  the  Commissioners  Court  of  Reagan  County  did  not  have 
the  power  to  dispose  of  the  lands  by  sale  during  the  existence  of 
the  said  lease,  then  the  sale  to*  plaintiff  by  Reagan  County  of 
said  lands  is  void,  and  the  judgment  should  be  for  the  defendants. 

"If  said  Commissioners  Court,  however,  could  make  the  sale  of 
lands  to  plaintiff  after  Reagan  County  had  disposed  of  same  by 
making  said  lease,  then  said  sale  is  valid  and  the  judgment  should 
be    for   the   plaintiff..** 

The  District  Court  rendered  judgment  for  the  plaintiff. 

There  is  one  assignment  of  error,  as  follows:  "The  court  erred 
in  rendering  judgment  against  the  defendants,  and  for  the  plaintiff 
for  specific  performance  of  the  contract  declared  upon  by  him,  for 
the  following  reason,  to  wit:  The  testimony  showed  that  plain- 
tiff's title  to  the  Reagan  County  school  land  failed,  and  plaintiff 
therefore  could  not  deliver  good  title  to  defendants  thereto,  because 
Reagan  County  in  1905,  acting  through  its  Commissioners  Court, 
disposed  of  said  land  within  the  meaning  of  art.  7,  sec.  6,  of  the 
Constitution  of  this  State,  by  leasing  the  same  until  the  year  1910, 
and  after  having  so  disposed  of  same  (and  while  said  lease  was  in 
full  force  and  effect)  Reagan  County,  by  its  commissioners,  whose 
respective  terms  in  office  expired  before  said  lease  expired,  could  not 
again  dispose  of  said  land  by  making  sale  thereof  to  plaintiff,  the 
power  to  dispose  of  the  land  again  being  in  the  commissioners  of 
Reagan  County,  who  will  be  in  office  during  the  year  1910.** 

The  power  of  the  Commissioners  Court  to  make  disposition  of 
its  school  land  is  found  in  the  Constitution:  "Each  county  may 
sell  or  dispose  of  its  lands,  in  whole  or  in  part,  in  manner  to  be 
provided  by  the  Commissioners  Court  of  the  county.*'  This  em- 
braces power  to  lease  the  land.  Falls  County  v.  De  Laney,  73 
Texas,  463. 

The  question  presented,  free  from  all  other  questions  or  circum- 
stances, is  whether  or  not,  while  such  land  is  under  a  fixed  lease, 
the  power  to  sell  is  suspended.  The  contention  of  appellant  amounts 
to  this:  That  the  land  having  been  leased  for  a  period,  the  Com- 
missioners Court  had  disposed  of  it  for  that  period,  and  had  ex- 
hausted their  power  to  deal  with  its  disposition,  until  the  expiration 
of  the  lease  by  lapse  of  time  or  in  some  other  manner. 

In  Lo^an  v.  Stephens  County,  98  Texas,  290,  the  County  Commit- 


582  Texas  Civil  Appeals  Beports,  Vol.  48.     [January, 

sioners  Court  is  declared  to  have  the  same  power  as  a  trustee,  and 
its  exercise  is  subject  to  the  rules  governing  trustees  in  the  discharge 
of  their  duties.  In  that  case  the  principle  was  applied  that  as  trus- 
tee the  court  could  not  delegate  its  discretionary  powers.  We  have 
no  doubt  that  where  the  Commissioners  Court  itself  acts  the  power 
given  it  can  be  exercised  to  the  fullest  extent.  The  fact  that  the 
power  in  question  is  to  be  exercised  by  the  Commissioners  Court 
as  trustee,  has  nothing  whatever  to  do  with  the  present  case  when 
the  sale  was  made  by  the  Commissioners  Court  itself,  and  the  case 
is  not  embarrassed  by  any  question  of  unfairness  or  fraud  in  the 
transaction. 

The  single  question  before  us  is  whether  or  not  at  the  time  of  the 
sale  to  plaintiff  the  Commissioners  Court  was  divested,  by  the  out- 
standing lease  for  a  fixed  term,  of  power  to  sell  the  land.  We 
think  not.  We  think  nothing  short  of  a  sale  of  the  land  would 
destroy  the  power  to  sell  it.  It  may  be  that  such  a  disposition  of 
it  as  a  lease  and  other  circumstances,  might  combine  to  render  it 
impracticable  for  the  Commissioners  Court  to  exercise  its  power  of 
sale  at  a  particular  time,  in  good  faith  as  trustee,  and  thus  the 
validity  of  the  sale  would  be  affected,  but  the  case  before  us  is  not 
encumbered  with  any  such  considerations.  It  may  be  that  in  the 
condition  it  was,  with  the  lease  upon  it,  the  land  could  be  sold 
to  better  advantage  then  than  at  a  future  time,  say  at  the  termina- 
tion of  the  lease.  The  fairness  or  expediency  of  the  sale  is  not  in 
question.  The  power  of  sale  includes  the  power  to  determine  the 
time  of  sale,  as  well  as  the  manner  of  sale.  The  fact  of  having 
property  leased  is  not  inconsistent  with  a  sale  of  it.  As  to  indi- 
viduals, the  fact  of  leasing  does  not  affect  the  owner's  power  to  sell, 
and  we  construe  the  constitutional  grant  of  power  to  the  Commis- 
sioners Court  in  this  instance  as  enabling  them  to  do  with  the  prop- 
erty (as  to  sale  and  disposition)  as  other  proprietors  might  do,  save 
tliat  their  act  in  the  premises  must  be  in  the  manner  and  such  as 
would  be  permissible  for  them,  as  trustees,  to  do.  We  conclude 
that  the  mere  fact  that  tlie  land  was  under  a  lease  for  a  definite 
term,  did  not  destroy  or  impair  the  power  to  sell  it,  and  that  the 
judgment    ought    to    be    affirmed. 

Affirmed, 

Writ  of  error  refused. 


L.  C.  Huff  v.  L.  D.  Powell  bt  al. 

Decided  January  22,  1908. 

1. — Contract — Snlliciency  of  Evidence. 

In  support  of  a  pica  of  settlement  of  the  note  sued  on  by  the  payee  ac- 
cepting from  the  maker  the  note  of  third  parties  to  the  latter  in  discharge 
thereof,  evidence  merely  that  the  payee  said  that  she  had  bought  such  latter 
note  from  her  debtor  was  insufficient  to  justify  submission  of  the  issue. 

2. — ^Amendment — ^Practice. 

Permitting  an  amendment  of  defendant's  pleadings  after  the  evidence  was 
concluded  was  within  the  discretion  of  the  court,  and  its  refusal  ground  for 
reversal  only  where  such  discretion  was  abused,  which  does  not  here  appear. 
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3. — ^Evidence — Snit  by  Executors. 

In  suit  by  executors  on  a  note  given  to  their  testatrix,  defendant's  evi- 
dence that  her  agents  had  accepted  from  him  the  note  of  third  parties  in 
settlement  of  his  indebtedness,  and  that  on  their  repudiation  of  such  contract 
he  had  gone  with  the  note  and  one  of  the  makers  to  her  to  get  their  action 
overruled,  should  have  been  admitted,  it  bearing  on  the  effect  of  subsequent 
statements  by  her,  proven  by  other  witnesses,  that  she  had  bought  the  note  from 
])im,  and  not  being  in  contravention  of  the  statute  as  to  evidence  by  parties  as 
to  transactions  with  deceased. 

Appeal  from  the  District  Court  of  Caldwell  County.  Tried  below 
before   Hon.    L.    W.    Moore. 

E.  B.  Coopwood,  for  appellant. — ^Where  there  is  any  evidence  tend- 
ing directly  or  by  reasonable  inference  to  prove  defendant's  case 
as  set  up  in  his  answer,  it  is  error  to  give  a  peremptory  instruction 
to  find  for  the  plaintiff.  68  S.  W.,  1014;  74  S.  W.,  607;  73  S.  W., 
281;  26  S.  W.,  242;  38  S.  W.,  764. 

The  refusal  of  the  court  to  permit  such  trial  amendment  to  be 
filed  was  an  abuse  of  the  discretionary  power  of  the  court.  District 
Court  Eules,  27;  Boren  v.  Billington,  18  S.  W.,  101;  Insurance  Co. 
V.  Riechmon,  40  S.  W.,  831 ;  Davis  v.  Farwell  &  Co.,  49  S.  W.,  656. 

The  court  erred  in  refusing  to  permit  the  defendant  L.  C.  Huff 
to  state  to  the  jury  what  his  intentions  were  in  going  to  see  his 
sister  in  company  with  witness  Blum  as  set  out  in  bill  of  exceptions 
No.  4.  Because  under  the  law  this  defendant  had  a  right  to  give 
his  reason  for  going  to  see  Mrs.  Johnson  and  had  a  right  to  explain 
to  the  jury  what  act  he  had  performed  by  reason  of  an  agreement 
between  him  and  Mrs.  Johnson  and  because  such  evidence  would 
explain  the  future  acts  and  conduct  of  both  the  defendant  L.  C.  Huff 
and  his  sister,  Margaret  A.  Johnson. 

P.  J.  Greenwood  and  A.  B.  Storey,  for  appellees. — No  briefs  were 
on  file. 

RICE,  Associate  Justice. — The  appellees,  li.  D.  Powell  and 
Geo.  F.  Huff,  executors  of  the  estate  of  Margaret  A.  Johnson,  de- 
ceased, filed  this  suit  against  appellant  L.  C.  Huff  upon  a  note 
executed  by  him  in  favor  of  Mrs.  Margaret  A.  Johnson,  deceased, 
the  note  being  for  the  sum  of  $2,530,  credited  with  $1,087.65,  and 
for  the  foreclosure  of  a  mortgage  lien  on  certain  live  stock,  executed 
by  appellant  to  secure  the  payment  thereof. 

Appellant  answered  by  general  demurrer  and  general  denial,  and 
specially  alleged  that  the  note  upon  which  suit  is  filed  had  been 
fully  paid  by  the  delivery  to  Mrs.  Margaret  A.  Johnson  in  her  life- 
time, or  to  her  agents,  of  a  certain  note  executed  by  H.  B.  Bluhm 
and  A.  M.  Hodge,  payable  to  his  order,  which  said  note  was  ac- 
cepted by  her  in  full  pa3nafient  and  satisfaction  of  said  note  and 
mortgage  sued  upon. 

Appellees  replied  to  the  answer  of  appellant  denying  that  said 
note  had  been  accepted  by  Mrs.  Margaret  A.  Johnson  in  payment 
of  the  note  sued  upon  herein. 
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Appellant  filed  a  written  admission,  acknowledging  that  appellees 
had  a  good  cause  of  action,  except  to  the  extent  that  it  might  be 
defeated,  in  whole  or  in  part  by  the  facts  set  up  by  him  in  his 
answer,  and  requested  to  be  permitted  to  assume  the  position  of 
plaintiff  as  to  the  special  defenses  pleaded  by  him,  which  was  granted. 

After  appellant  had  offered  all  of  his  testimony,  the  court  instructed 
the  jury  to  return  a  verdict  in  favor  of  plaintiffs  for  the  full 
amount  sued  for,  with  foreclosure  of  mortgage  lien  as  prayed  for, 
which  was  done,  from  which  judgment  appellant  prosecutes  this 
appeal. 

By  his  first  two  assignments  of  error  appellant  assails  the  action 
of  the  trial  court  in  instructing  a  verdict  in  behalf  of  the  plain- 
tiffs, because  he  contends  that  the  testimony  justified  a  submission 
of  the  issue  to  the  jury  as  to  whether  the  Bluhm  and  Hodge  note 
had  been  accepted  by  Mrs.  Johnson  in  payment  of  the  note  sued 
upon,  and  therefore,  that  the  court  erred  in  refusing  to  submit  that 
issue  to  the  jury.  While  we  recognize  the  rule  that  where  the  evi- 
dence tends,  either  directly  or  indirectly,  to  sustain  an  issue  as  made 
by  the  pleadings,  it  is  error  to  instruct  the  jury  to  return  a  verdict 
without  submitting  such  issue  to  the  jury,  still,  under  the  pleadings 
and  evidence  before  the  jury,  we  do  not  believe  that  the  court  erred 
in  instructing  a  verdict  for  plaintiflb. 

It  was  alleged  by  appellant  that  the  note  of  Bluhm  and  Hodge 
had  been  delivered  either  to  Mrs.  Johnson  or  her  agents  and  had 
been  accepted  by  her  or  them  in  payment  of  the  note  sued  on,  and 
therefore  that  he  was  entitled  to  a  credit  on  the  note  sued  upon 
for  the  full  face  value  of  the  Hodge  and  Bluhm  note.  The  witness 
Bluhm  testified  that  Mrs.  Margaret  Johnson  told  him  that  she  had 
bought  the  note  (meaning  the  Hodge  and  Bluhm  note)  from  the 
appellant,  and  that  when  he  and  Hodge  got  ready  to  pay  the  same 
that  they  should  pay  the  note  to  her  instead  of  to  appellant,  and 
that  she  then  had  the  note  in  question  in  her  possession.  Steve 
Huff,  a  brother  of  appellant  and  Mrs.  Johnson,  testified  that  the 
day  after  the  conversation  between  Bluhm  and  Mrs.  Johnson,  above 
referred  to,  she  told  him  that  she  had  bought  the  Hodge  and  Bluhm 
note  from  appellant;  and  that  subsequent  to  Bluhm  and  Hodge  filing 
a  petition  in  bankruptcy  she  stated  to  him  that  she  was  afraid  that 
she  would  lose  part  of  the  note  that  she  had  purchased  from  appel- 
lant, as  she  had  heard  that  Bluhm  and  Hodge  had  filed  a  petition 
in  bankruptcy. 

We  think  that  while  this  testimony  goes  to  establish  the  fact 
that  Mrs.  Johnson  purchased  from  appellant  said  note,  still,  stand- 
ing alone,  it  does  not  show  that  she  bad  accepted  the  same  in  pay- 
ment of  the  note  sued  upon,  the  other  testimony  having  a  tendency 
in  this  direction  having  been  excluded  by  the  court,  because  this 
testimony  might  be  true  and  yet  she  might  have  paid  appellant 
therefor  in  some  other  way.  We  therefore  overrule  these  assign* 
ments. 

By  his  third  assignment  of  error,  appellant  complains  of  the  ac- 
tion of  the  trial  court  in  refusing  to  permit  him  to  file  his  first 
trial   ftraendment   after  the   conclusion   of  the   evidence.     After   ap- 
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pellant  had  closed  his  testimony  the  plaintiffs  moved  the  court  to 
instruct  the  jury  to  find  for  them,  because  defendant  had  pleaded 
that  Mrs.  Johnson  had  accepted  the  Bluhm  and  Hodge  note  in 
payment  of  the  note  sued  upon,  and  as  a  credit  thereon,  whereas 
the  testimony  offered  by  appellant  was  to  the  effect  that  she  had 
bought  the  Bluhm  and  Hodge  note,  in  effect  suggesting  a  variance 
between  the  allegation  and  proof  offered  in  support  thereof.  Where- 
upon appellant  then  asked  leave  of  the  court  to  file  his  trial  amend- 
ment, pleading  in  the  alternative  that  if  the  facts  showed  that  Mrs. 
Johnson  had  bought  the  Bluhm  and  Hodge  note  at  its  face  value, 
that  he  had  never  received  any  consideration  for  same,  and  that  her 
estate  was  indebted  to  him  for  the  full  value  of  said  Bluhm  and 
Hodge  note,  and  asked  that  lie  be  allowed  a  credit  for  the  amount 
of  said  note  on  any  judgment  that  might  be  rendered  against  him 
in  this  suit,  pleading  the  same  in  setoff  as  against  plaintiffs'  demand. 
The  court  refused  to  permit  the  amendment,  and  instructed  the 
jury  to  find  for  the  plaintiffs.  We  understand  the  rule  to  be,  not- 
withstanding the  statute  expressly  forbids  the  amendment  of  pleadings 
after  announcement  of  ready  for  trial,  that  the  court  in  its  discre- 
tion has  the  right  to  permit  an  amendment  when  the  same  is  nec- 
essary for  the  attainment  of  justice  and  would  not  work  a  hard- 
ship, injury  or  surprise  to  the  other  party,  or  would  not  operate  as 
a  postponement  or  continuance  of  the  case.  But  this  is  a  matter 
within  the  discretion  of  the  court,  and  our  attention  has  not  been 
called  to  any  case  where  such  action  has  been  held  cause  for  reversal. 
We  therefore  overrule  this  assignment. 

Appellant  contends  by  his  eighth  assignment  of  error  that  the 
court  erred  in  refusing  to  permit  him  to  testify  that  during  the  fall 
of  1902,  he  being  indebted  to  his  sister,  Mrs.  Margaret  Johnson, 
and  while  her  business  was  in  the  hands  of  her  agents,  he  gave  to 
her  said  agents  certain  notes  for  which  they  agreed  to  give  him 
credit  on  his  indebtednes  to  his  said  sister;  that  the  Hodge  and 
Bluhm  note  was  among  these  notes;  that  during  said  fall,  and  while 
he  was  having  settlements  with  said  agents,  thoy  refused  to  allow 
him  a  credit  for  the  Hodge  and  Bluhm  note  in  accordance  with 
their  agreement,  returning  the  same  to  him;  that  before  this  trans- 
action he  had  had  differences  with  said  agents,  and  that  he  had  al- 
ways gone  to  his  sister  and  adjusted  with  her  in  person  such  matters 
as  he  could  not  agree  upon  with  said  agents;  that  after  said  agents 
refused  to  allow  him  a  credit  for  the  Bluhm  and  Hodge  note,  he  and 
Mr.  Bluhm,  one  of  the  makers  of  said  note,  went  to  his  sister  for 
the  purpose  of  inducing  her  to  accept  said  note  at  its  face  value 
as  a  credit  on  the  note  sued  upon  herein. 

We  think  this  evidence  was  admissible,  or  at  least  that  portion 
thereof  stating  that  he  had  delivered  the  Hodge  and  Bluhm  note 
to  the  agents  of  Mrs.  Johnson,  and  that  they  agreed  to  give  him  a 
credit  therefor  on  the  note  herein  sued  upon,  and  that  after  the 
refusal  of  said  agents  to  allow  him  a  credit  for  said  note,  as  they 
had  agreed  to  do,  he  went,  in  company  with  Mr.  Bluhm,  to  see 
his  sister  for  the  purpose  of  adjusting  the  controversy  with  her. 
Pefendftnt  having  set  up  in   his  answer  that  Mrs.   Johnsop  or  h^r 
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agents  had  received  the  Hodge  and  Bluhm  note  and  agreed  to  credit 
the  full  amount  thereof  upon  the  note  sued  upon  herein,  it  seems 
to  us  that  this  testimony  was  admissible  for  the  purpose  of  sup- 
porting this  allegation;  and,  without  intimating  any  opinion  as  to 
the  sufficiency  of  said  evidence  to  prove  the  issue  thus  tendered,  we 
think  it  was  relevant  and  pertinent  and  should  have  been  admitted 
by  the  court  for  the  consideration  of  the  jury.  We  do  not  think 
that  the  introduction  of  this  testimony  would  have  been  in  contra- 
vention of  article  2302  of  the  Eevised  Civil  Statutes.  We  do  not, 
however,  wish  to  be  understood  as  holding  that  appellant  should 
be  permitted  to  testify  to  anything  said  or  done  by  or  between 
him  and  his  deceased  sister.  He  could  explain  why  he  had  accom- 
panied Bluhm  to  see  his  sister,  but  he  would  not  be  permitted  to 
testify  to  anything  that  occurred  between  liim  and  his  sister  while 
there;  and,  certainly,  tlie  testimony  of  Bluhm  as  to  what  Mrs.  John- 
son, the  deceased,  may  have  said  to  him  relative  to  this  transaction 
was  admissible  and  would  not  come  within  the  inhibition  of  the 
statute. 

Without  discussing  the  other  assignments  of  error  we  hold  that 
the  same  present  no  reversible  error,  and  believing  that  the  court 
erred  in  refusing  to  admit  the  testimony  as  heretofore  indicated, 
the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


San  Marcos  Electric  Light  &  Power  Company  et  al.  v.  Mrs. 

M*  A.  Compton  et  al. 

Decided  January  22,  1008. 

1. — ^Death — Measure  of  Damage — Charge. 

Upon  the  measure  of  damages  and  the  matters  to  be  considered  and  not  to 
be  considered  by  the  jury  in  estimating  the  damages  in  an  action  for  the  death 
of  the  husband  and  father  of  the  plaintiffs,  the  main  charge  of  the  court  and  a 
special  charge  requested  by  the  defendant,  considered,  and  held  that  the  main 
charge  included  the  matters  specified  in  the  special  charge  and  that  the  court 
did  not  err  in  refusing  to  give  the  special  charge. 

2. — Pleading — ^Misnomer  of  Defendant  Cured  by  Answer. 

In  an  amended  petition  the  defendant  was  described  by  an  abbreviation 
of  its  name;  the  defendant  filed  an  answer  to  said  amended  pleading  giving  its 
full  and  correct  name.  Held,  that  if  the  amended  pleading  did  not  sufficiently 
identify  the  defendant,  the  defect  was  cured  by  the  answer. 

3. — Joint  Tortfeasor — ^Verdlct — Construction. 

In  an  action  for  damages  against  an  electric  light  company  and  a  tele- 
phone company  the  jury  expressly  found  both  of  the  defendants  guilty  of  neg- 
ligence causing  the  damages,  "and  therefore  assess  the  damages  at  $5,000,  or, 
in  other  words,  $2,500  each  of  the  companies,  proportioned  as  follows,"  giving 
to  each  of  the  plaintiffs  a  certain  proportion  of  the  $5,000  and  assessing  one 
half  of  such  portion  against  each  defendant.  Held,  that  so  much  of  the  ver- 
dict as  undertook  to  apportion  the  damages  between  the  defendants  should  be 
treated  as  surplusage,  and  a  judgment  should  be  rendered  for  each  plaintiff 
against  both  defendants  for  the  full  amount  of  damages  fixed  by  the  verdict 
for  him  or  her. 
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4. — ^Negrligenoe— Actlye  and  Passive — Joint  Liability. 

Where  a  telephone  company  was  guilty  of  negligence  in  fastening  a  guy 
wire  to  a  post  belonging  to  an  electric  light  company,  and  the  electric  light 
company  was  guilty  of  negligence  in  permitting  the  wire  to  remain  there,  both 
companies  were  liable  and  each  company  was  liable  for  the  full  amount  of 
the  damages  resulting  from  such  negligence. 

Appeal  from  the  District  Court  of  Hays  County.  Tried  below 
before  Hon.  L.  W.  Moore. 

Allen  £  Hart,  R,  E.  McKie  and  James  H.  Hart^  for  appellant, 
San  Marcos  Telephone  Co. — The  court  erred  in  refusing  to  charge 
the  jury  as  requested  by  this  defendant  in  its  special  charge,  be- 
cause said  special  charge  would  have  correctly  instructed  the  jury 
as  to  the  measure  of  damages  under  the  facts  of  this  case,  and  would 
have  corrected  the  erroneous  and  confusing  charge  of  the  court  on 
the  measure  of  damages.  March  v.  Walker,  48  Texas,  375;  Railway 
V.  Cowser,  57  Texas,  303;  Railway  v.  Finley,  32  S.  W.,  53;  Gal- 
veston V.  Barbour,  62  Texas,  174;  Railway  v.  Sherwood,  84  Texas, 
124. 

Plaintiffs'  second  amended  original  petition,  in  the  caption  thereof, 
is  styled  against  the  San  Marcos  Electric  Liglit  &  Power  Company 
et  al. ;  in  the  body  of  the  pleading  the  defendants  are  named, 
"Electric  Light  and  Power  Company,^'  and  "Telephone  Company.^' 
The  law  requires  this  pleading  to  stand  by  itself  and  it  is  not  sus- 
ceptible of  aid  from  former  pleadings  which  it  displaces;  standing 
thus,  its  allegations  are  not  suflScient  to  sustain*  the  verdict  of  the 
jury  and  judgment  of  the  court  against  "San  Marcos  Telephone 
Company.*^  Hance  v.  Burke,  73  Texas,  66;  Sinclair  v.  Dalien,  7 
Texas,  75;  Rules  13  and  14  for  District  Courts. 

Admitting  the  truth  of  all  allegations  of  plaintiffs'  second  amended 
original  petition  with  reference  to  the  acts  and  omissions  of  this 
defendant,  such  allegations  do  not  show  that  any  act  or  omission 
of  this  defendant  was  the  direct  and  proximate  cause  of  the  injuries 
complained  of  by  plaintiffs.  Railway  v.  Bigham,  90  Texas,  225; 
Light  &  Power  Co.  v.  Lefevre,  93  Texas,  607. 

The  judgment  of  the  court  must  conform  to  the  verdict  of  the 
jury.  Revised  Statutes,  art.  1335;  Claiborne  v.  Tanner,  18  Texas, 
78  and  79;  Hume  v.  Schintz,  90  Texas,  75;  Houston  &  T.  C.  Ry. 
Co.  V.  Strycharski,  92  Texas,  10;  Lloyd  v.  Brinck,  35  Texas,  1; 
Shultz  V.  Hunter,  2  Browne   (Pa.),  233. 

WUl  0.  Barber,  for  Mrs.  M.  A.  Compton  et  al. — The  verdict  of 
the  jury  finding  both  defendants  guilty  of  gross  negligence  that 
caused  the  death  of  L.  B.  Compton  and  that  thereby  the  plaintiffs 
named  therein  sustained  damages  to  the  extent  of  $5000,  it  fol- 
lowed as  matter  of  law  that  such  plaintiffs  were  entitled  to  a  joint 
and  several  judgment  against  the  defendants  for  the  total  damages. 
The  jury  had  no  power  or  authority  to  divide  or  apportion  the  total 
damages  as  between  the  defendants,  and  their  action  in  attempting 
so  to  do  should  be  treated  as  surplusage  and  that  portion  of  the 
verdict    disregarded   and    a   judgment   entered    which   would    express 
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the  legal  rights  of  the  plaintifiEs  upon  the  facts  found  by  the  verdict. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Bowles,  88  Texas,  635;  Post  v. 
Stockwell  (N.  Y.),  34  Hun,  373;  Missouri,  K.  &  T.  Ry.  Co.  v. 
Vance,  41  S.  W.,  167;  Baker  v.  Wofford,  9  Texas,  515;  Ft.  Worth 
&  N.  0.  Ry.  Co.  V.  Enos,  39  S.  W.,  1095;  Currier  v.  Swan,  63 
Me.,  323;  Chils  v.  Gronlund,  41  Fed.,  505;  Central  Pass  Ry.  Co. 
V.  Kuhn,  86  Ky.,  578. 

KEY,  Associate  Justice. — This  suit  was  instituted  by  Mrs.  M. 
A.  Compton  and  her  children  against  the  San  Marcos  Electric  Light 
&  Power  Company  and  the  San  Marcos  Telephone  Company,  to 
recover  damages  on  account  of  the  death  of  L.  B.  Compton,  the 
husband  of  Mrs.  Compton  and  the  father  of  the  other  plaintiffs. 

The  plaintiffs  alleged  in  their  petition  that  long  prior  to  the 
death  of  L.  B.  Compton  the  Electric  Light  &  Power  Company  had 
poles  and  wires  strung  along  Fourth  Street  in  the  city  of  San 
Marcos,  and  transmitted  as  much  as  1100  volts  of  electricity  over 
said  wires;  that  at  the  time  of  Compton's  death  it  maintained  on 
that  street  one  of  its  poles  at  a  point  about  six  inches  from  the 
outer  edge  of  the  sidewalk,  whi.  h  point  was  one  of  the  most  public 
places  in  the  city;  that  to  said  pole  were  attached  several  wires  of 
said  company  carrying  deadly  currents  of  electricity;  that  there 
was  also  attached  to  said  pole  a  guy-wire,  which  came  from  the 
top  of  the  pole,  passed  across  one  or  more  of  the  electric  wires,  and 
thence  huDg  down  along  the  side  of  the  pole  to  within  a  few  feet  of 
the  ground;  that  the  guy-wire,  by  reason  of  its  contact  with  the 
electric  wires,  was  also  charged  with  the  current  of  electricity;  that 
at  the  time  in  question  the  lower  end  of  the  guy-wire  was  tied  to 
the  pole.  It  was  also  alleged  that  the  electric  wires  were  not  prop- 
erly insulated;  that  by  reason  of  the  guy-wire  swinging  in  contact 
with  them  the  insulation  had  worn  from  them,  and  that  the  Electric 
Light  &  Power  Company  was  grossly  negligent  in  permitting  the 
guy-wire  to  remain  in  the  position  and  condition  above  stated,  and 
in  transmitting  electricity  through  the  main  wires  while  the  guy- 
wire  was  so  in  contact  with  them.  Plaintiffs  further  alleged  that 
they  were  informed  and  believed  and  charged  that  the  other  de- 
fendant, the  San  Marcos  Telephone  Company  had  placed  and  main- 
tained the  guy-wire  in  the  position  above  stated,  and  that  both 
defendants  were  guilty  of  gross  negligence  in  permitting  the  guy- 
wire  to  remain,  and  in  transmitting  electricity  over  the  main  wires 
while  the  guy-wire  was  in  contact  with  them  and  in  the  position 
above  stated.  They  further  alleged  that  on  June  26,  1905,  while 
the  conditions  were  as  above  stated,  L.  B.  Compton,  while  standing 
near  the  pole  referred  to,  placed  his  hand  upon  said  pole  and  upon 
the  guy-wire  and  was  instantly  killed  by  a  current  of  electricity 
being    transmitted    through    his    body    from    the    guy-wire. 

The  Electric  Light  &  Power  Company  filed  an  answer  containing 
a  general  demurrer,  special  exceptions,  general  denial,  a  plea  of  con- 
tributory negligence,  and  a  cross-action  against  the  San  Marcos 
Telephone  Company,  asking,  in  the  event  of  the  plaintiffs'  recover- 
ing  against   the   Electric   Light    &    Power    Company,    that    it    hi^v^ 
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judgment  over  against  its  codefendant^  the  San  Marcos  Telephone 
Company. 

The  San  Marcos  Telephone  Company  answered  by  general  demurrer, 
special  exceptions,  general  denial,  and  a  plea  of  contributory  negli- 
gence. It  also  filed  an  answer  to  the  cross-action  of  its  codefendant., 
including  general  and  special  demurrers  and   a  general  denial. 

The  plaintiffs  filed  a  supplemental  petition,  interposing  a  general 
demurrer  and  general  denial  to  the  answers  of  the  defendants. 

There  was  a  jury  trial  which  resulted  in  a  verdict,  which  reads 
as  follows:  "We,  the  jury,  find  the  defendants,  the  San  Marcos 
Electric  Light  &  Power  Company  and  the  San  Marcos  Telephone 
Company,  both  guilty  of  gross  negligence  that  caused  the  death  of 
L.  B.  Compton,  and  therefore  assess  the  damages  at  five  thousand 
($5,000)  dollars,  or,  in  other  words,  $2,500  each  of  the  companies, 
proportioned  as  follows:  The  plaintiff,  Idalena  Compton,  to  receive 
from  the  San  Marcos  Electric  Light  &  Power  Company  $1,500,  and 
also  $1,500  from  the  San  Marcos  Telephone  Company.  The  plain- 
tiff, A.  S.  Compton,  to  receive  from  the  San  Marcos  Electric  Light 
&  Power  Company  the  sum  of  $750,  and  also  $750  from  the  San 
Marcos  Telephone  Company.  The  plaintiff,  Mrs.  M.  A.  Compton, 
to  receive  from  the  San  Marcos  Electric  Light  &  Power  Company 
the  sum  of  $250,  and  also  $250  from  the  San  Marcos  Telephone 
Company.  We,  the  jury,  find  that  the  San  Marcos  Telephone  Com- 
pany is  not  liable  to  damages  to  the  San  Marcos  Electric  Light  & 
Power  Company.  We,  the  jury,  find  against  Bruce  Compton  in 
favor  of  both  defendants.*' 

After  the  verdict  had  been  received  the  plaintiffs  filed  a  motion, 
asking  the  court  to  render  judgment  for  each  of  them  against  each 
of  the  defendants  for  the  full  amount  awarded  by  the  verdict  to 
each  of  them;  and,  in  the  event  of  the  court's  refusing  to  render 
such  judgment,  they  asked  that  the  verdict  be  set  aside  and  a 
new  trial  granted,  which  motion   was   overruled. 

The  defendant,  San  Marcos  Telephone  Company,  filed .  a  motion 
for  a  new  trial,  which  was  overruled,  and  that  defendant  has  brought 
the  case  to  this  court  by  appeal.  The  plaintiffs  have  also  brought 
the  case  to  this  court  by  writ  of  error,  and  the  two  appeals  have 
been  consolidated,  and  will  be  disposed  of  by  this  opinion. 

Upon  the  measure  of  damages,  the  court  instructed  the  jury  as 
follows:  "As  to  the  plaintiff,  Mrs.  M.  A.  Compton,  and  also  as 
to  the  plaintiffs,  Idalena  Compton  and  A.  S.  Compton,  you  are 
charged  that  the  law  only  allows  a  recovery  for  the  actual  pecuniary 
loss  sustained,  if  any,  since  it  can  not  and  does  not  undertake  to  do 
anything  except  only  to  afford  compensation  for  such  pecuniary 
loss  sustained  by  the  parties  where  the  facts  are  such  as  to  render 
the  defendant  liable  under  the  law.  Such  pecuniary  loss  as  to  the 
plaintiffs,  Idalena  Compton  and  A.  S.  Compton,  would  include,  and 
you  should  consider  the  support  and  maintenance,  if  any,  which  they 
would  reasonably  have  received  from  said  L.  B.  Compton,  had  he 
lived,  any  personal  attention  and  care,  counsel  and  nurture  and 
any  physical,  mental  and  moral  training  which  said  Compton  would 
reasonably  have  given  to  them  had  be  lived.     But  you  will  not  in 
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any  event  consider  any  of  the  elements  of  damage  mentioned  except 
such  as  you  may  conclude  from  the  evidence  there  was  a  reasonable 
probability  of  the  plaintiffs  receiving  from  said  Compton,  had  he 
lived.  And  you  will  not  consider  nor  allow  anything  for  any 
grief,  sorrow  or  distress  suffered  by  the  plaintiffs  as  result  of  the 
death  of  the  said  Compton,  nor  for  any  loss  of  the  society  and  com- 
panionship of  the  said  Compton,  nor  in  fact  any  element  or  possible 
element  of  damage  except  only  such  as  you  are  hereii^above  expressly 
authorized  to  consider." 

The  San  Marcos  Telephone  Company  requested  the  following  in- 
struction, the  refusal  of  which  is  assigned  as  error:  "You  are 
charged  that  in  determining  the  amount  to  which  the  plaintiffs  in 
this  case  would  be  entitled  to  recover,  if  you  should  find  that  any 
or  all  are  entitled  to  recover  anything,  you  will  not  take  into  con- 
sideration any  compensation  to  them,  or  either  of  them,  as  a  solace 
or  for  the  loss  of  the  companionship  of  the  deceased,  L.  B.  Compton, 
but  you  will  allow  them  or  either  of  them  only  such  a  sum  or  sums 
of  money  as,  if  paid  now,  you  find  from  the  evidence  would  be  a 
fair  compensation  to  them  for  the  pecuniary  loss,  if  any,  sustained 
by  tlie  death  of  the  said  L.  B.  Compton.*' 

It  is  contended  that  the  requested  instruction  was  an  appropriate 
supplement  to  the  instruction  given  by  the  court  as  to  the  measure 
of  damages,  and  that  error  was  committed  in  refusing  that  instruc- 
tion. It  is  not  contended  that  the  matters  which  the  court  told  the 
jury  might  be  considered  in  determining  the  amoupt  of  damages  in- 
cluded anything  referred  to  in  the  refused  instruction,  but  it  is 
contended  that  the  latter  instruction  would  have  more  distinctly 
and  clearly  informed  the  jury  that  the  matters  therein  specified  should 
not  be  considered  by  them,  than  did  the  charge  of  the  court.  We 
are  inclined  to  hold  that  the  court's  charge,  wherein  it  told  the  jury 
what  they  should  not  consider,  in  specific  terms,  included  the  mat- 
ters specified  in  the  requested  instruction;  but  if  it  did  not,  after 
specifying  certain  things  not  to  be  considered,  its  language  was, 
"nor  in  fact  any  element  or  possible  element  of  damage,  except  only 
such  as  you  are  hereinabove  expressly  authorized  to  consider."  If 
the  matters  referred  to  in  the  refused  instruction  were  not  specifically 
included  among  those  which  the  court  told  the  jury  they  should 
not  consider,  then  they  must  have  imderstood  that  such  matters  were 
excluded  from  their  consideration  by  that  portion  of  the  charge 
just  quoted. 

The  second  assignment  of  error  relates  to  the  alleged  action  of 
the  court  in  refusing  a  requested  instruction  upon  the  question  of 
contributory  negligence.  The  record  shows  that  the  charge  referred 
to  was  given,  and  does  not  support  the  assignment,  which  alleges 
that  it  was  refused. 

The  third  assignment  charges  that  the  verdict  is  not  in  con- 
formity with  the  law,  the  charge  of  the  court,  nor  the  issues  made 
by  the  pleadings.  In  the  plaintifls'  original  petition  the  defendants 
are  described  as  "The  San  Marcos  Electric  Light  &  Power  Com- 
pany, and  the  San  Marcos  Telephone  Company."  The  case  was 
tried  upon  an  amended  original  petition   (which  under  our  practice 
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constituted  an  abandonment  of  the  original  petition),  wherein  the 
defendants  are  named  "Electric  Light  &  Power  Company  and  Tele- 
phone Company."  The  caption  of  the  amended  petition  is  tlie  same 
as  the  original  petition:  "Mrs.  M.  A.  Compton  et  al.  v.  The  San 
Marcos  Electric  Light  &  Power  Company  et  al.*'  In  answering  the 
amended  petition  appellant  used  this  language:  "Now  comes  the 
defendant,  the  San  Marcos  Telephone  Company,  and,  leave  of  the 
court  being  first  had  and  obtained,  files  this  its  second  amended 
original  answer  in  lieu  of  its  first  amended  original  answer  herein 
before  filed,  and  answering  the  second  amended  original  petition  of 
plaintiffs,"  etc.  If  the  plaintiffs'  second  amended  original  petition, 
upon  which  the  case  was  tried,  did  not  suflSciently  identify  appel- 
lant, the   answer   referred   to   supplied   that   omission. 

There  are  some  other  errors  assigned  in  the  brief  submitted  for 
the  San  Marcos  Telephone  Company,  all  of  which  have  been  consid- 
ered and  are  overruled.  The  questions  presented  are  not  regarded 
as  of  such  importance  as  to  require  discussion  in  this  opinion.    - 

In  the  writ  of  error  prosecuted  by  the  plaintiffs,  complaint  is 
made  because  the  trial  court  refused  to  render  judgment  for  them 
against  both  defendants  for  the  full  amount  of  damages  awarded 
to  each  plaintiff.  Their  contention  is  that  as  the  jury  found  that 
both  defendants  were  guilty  of  gross  negligence  which  caused  the 
death  of  L.  B.  Compton,  and  fixed  the  amount  of  damages  sustained 
by  each  plaintiff,  they  were  entitled  to  have  judgment  rendered 
for  them  against  each  and  both  defendants  for  the  entire  amount 
awarded  to  each  plaintiff  by  the  verdict.  That  contention  involves 
the  further  proposition  that  the  jury  had  no  right  to  apportion 
the  damages  between  the  defendants  and  prescribe  that  each  de- 
fendant should  be  liable  for  only  part  of  the  damages  awarded  to 
the  plaintiffs,  and  that  so  much  of  the  verdict  as  undertakes  to 
accomplish  that  result  should  be  treated  as  surplusage,  and  judg- 
ment rendered  for  the  plaintiffs  in  accordance  with .  their  conten- 
tion. It  is  contended  on  behalf  of  the  defendants  (1)  that  the 
court  had  no  right  to  ignore  and  treat  as  surplusage  any  part  of 
the  verdict,  and  that  it  was  its  duty  to  pursue  the  course  it  did 
pursue,  and  render  judgment  in  strict  conformity  with  the  verdict; 
(2)  that  the  uncontroverted  testimony  shows  that  the  defendants 
were  not  joint  tort  feasors,  and  therefore  the  plaintiffs  were  not 
entitled  to  judgment  against  each  and  both  of  them  for  the  full 
amount  of  damages  sustained. 

We  have  reached  the  conclusion  that  the  contention  urged  on 
behalf  of  the  plaintiffs  is  correct,  and  that  so  much  of  the  verdict 
as  undertook  to  apportion  the  damages  between  the  defendants 
should  have  been  treated  as  surplusage,  and  judgment  rendered  for 
the  plaintiffs  against  both  defendants  for  the  full  amount  of  damages 
fixed  by  the  verdict.  In  that  respect  we  think  this  case  is  quite 
similar  to  San  Antonio  &  A.  P.  Ey.  Co.  v.  Bowles,  88  Texas,  635. 
In  that  case  the  verdict  read:  "We,  the  jury,  find  in  favor  of  the 
plaintiffs  against  both  of  defendants  in  the  sum  of  $10,000,  $5,000 
in  favor  of  Geo.  A.  Bowles  and  $5,000  in  favor  of  John  Claude 
Bowles,  $5,000  to  be  paid  by  the  San  Antonio  &  Aransas  Pass  Hail- 
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way  Company  and  $5,000  to  be  paid  by  the  H.  &  T.  C.  Railway 
Company.^*  The  trial  court  disregarded  so  much  of  the  verdict 
as  undertook  to  prescribe  how  much  should  be  paid  by  each  defend- 
ant, and  awarded  judgment  against  both  defendants  for  $10,000. 
That  action  of  the  trial  court  was  approved  and  held  to  be  correct 
by  the  Supreme  Court.  The  only  difference  between  the  two  ver- 
dicts is  that  in  the  Bowles  case  the  verdict  first  states  that  the 
jury  finds  in  favor  of  the  plaintiifs  against  both  defendants  for  the 
sum  of  $10,000,  while  in  this  case  the  verdict  states  that  the  jury 
finds  both  defendants  guilty  of  gross  negligence  that  caused  the 
death  of  L.  B.  Compton,  and  that  they  assess  the  damages  at  $5,000. 
Wliile  the  verbiage  is  not  the  same,  we  do  not  think  there  is  any 
substantial  diflference  in  this  respect  between  the  two  verdicts.  In 
each  the  jury  finds  facts  which  entitled  the  plaintiflEs  to  have  judg- 
ment against  both  defendants  for  the  full  amount  of  the  damages 
fixed  by  the  verdict.  In  addition  to  the  Bowles  case  counsel  for 
the  plaintiifs  has  cited  the  following  authorities,  which  tend  to  sup- 
port the  conclusion  just  announced:  Post  v.  Stockwell  (X.  Y.), 
34  Hun,  373;  Missouri,  K.  &  T.  Ey.  Co.  v.  Vance,  41  S.  W.,  167; 
Baker  v.  Wofford,  9  Texas,  516;  Ft.  Worth  &  N.  0.  By.  Co.  v. 
Enos,  15  Texas  Civ.  App.,  673;  Currier  v.  Swan,  63  Me.,  323; 
Chils  V.  Gronlund,  41  Fed.,  505;  Central  Pass  By.  v.  Kuhn,  86 
Ky.,  578. 

In  support  of  the  second  contention  urged  on  behalf  of  the  de- 
fendants, their  counsel  have  cited  Bonte  v.  Postell,  51  L.  R.  A., 
187,  decided  by  the  Supreme  Court  of  Kentucky;  Miller  v.  High- 
land Ditch  Co.,  87  Cal,  430;  Ellis  v.  Howard,  17  Vt.,  330,  and 
several  other  cases.  It  may  be  conceded,  as  contended,  that  the 
uncontroverted  proof  shows  that  the  guy-wire  which  communicated 
to  L.  B.  Compton  the  current  of  electricity  which  caused  his  death, 
was  attached  to  the  post  by  the  Telephone  Company  and  not  by  the 
Electric  Light  &  Power  Company  or  by  anyone  acting  for  it  or 
under  its  authority.  It  may  also  be  conceded  that  the  negligence 
of  the  latter  company  was,  in  a  sense,  passive  and  consisted  only 
of  a  failure  to  remove  the  guy-wire  after  it  was  attached  to  the 
post  and  put  in  a  place  which  rendered  it  dangerous;  and  it  may 
further  be  conceded  that  the  other  defendant  was  the  active  wrong- 
doer and  guilty  of  the  greater  wrong  when  it  fastened  the  guy- 
wire  to  the  post.  However,  the  fact  that  the  guy-wire  was  permitted 
to  remain  in  contact  with  the  post,  so  that  a  by-stander  in  placing 
his  hand  against  the  post  might  touch  the  wire,  was  the  essential 
element  of  negligence  in  this  case,  and  the  testimony  shows  that 
both  defendants  were  responsible  for  that  fact.  If  the  Telephone 
Company  had  not  connected  the  wire  with  the  post  it  never  would 
have  been  there;  and  if  the  Electric  Light  &  Power  Company  had 
not  been  guilty  of  negligence  in  their  failure  to  remove  it,  it  would 
not  have  been  there  when  Compton  placed  his  hand  against  the 
post.  In  reference  to  that  guy-wire  the  law  imposed  certain  duties 
upon  each  company,  and  if  either  had  performed  its  duty  Compton 
would  not  have  been  hurt  and  the  plaintiffs  would  have  sustained 
no  damage.     The  Telephone   Company  committed   a   negligent   and 
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wrongful  act  when  it  attached  the  guy-wire  to  the  post;  and  if  it 
had  not  done  so,  no  injury  would  have  been  sustained.  The  Elec- 
tric Light  &  Power  Company  was  guilty  of  negligence  in  failing  to 
remove  the  wire  from  the  post,  and  if  it  had  not  been  guilty  of 
such  negligence  and  had  discharged  its  duty  in  that  respect,  Compton 
would  not  have  been  hurt  and  no  injury  would  have  been  sustained. 
In  this  respect  and  for  this  reason  the  case  at  bar  is  distinguishable 
from  those  relied  on  by  counsel  for  the  defendants. 

For  instance,  Bonte  v.  Postell  was  a  suit  for  damages  on  account 
of  injuries  to  a  building  caused  by  water  from  an  underground  sewer. 
The  plaintiiFs  case  was  based  upon  the  theory  that  the  several 
defendants,  acting  independently  of  each  other,  had  caused  water 
to  be  discharged  into  the  sewer,  which  ran  down  to  and  injured 
the  plaintiff's  house.  The  Supreme  Court  of  Kentucky  approved 
the  ruling  of  the  trial  court,  holding  that  each  defendant  was  only 
liable  for  the  damage  caused  by  his  wrongful  conduct,  and  was  not 
liable  for  the  full  amount  of  injury  sustained  by  the  plaintiff.  In 
that  case,  and  others  of  the  same  class,  the  entire  damage  was  not 
attributable  to  the  wrongful  conduct  of  each  defendant.  The  de- 
fendants not  only  acted  independently,  but  if  the  evidence  had  failed 
to  show  that  some  of  them  were  guilty  of  any  wrong,  proof  of  neg- 
ligence against  the  other  defendants  would  have  entitled  plaintiff 
to  recover  against  them. 

Furthermore,  in  this  case  the  verdict  finds  that  both  defendants 
were  guilty  of  gross  negligence.  We  may  concede,  as  contended  on 
behalf  of  the  Electric  Light  &  Power  Company,  that  it  did, not  par- 
ticipate with  the  other  defendant  in  the  active  wrong  of  connecting 
the  guy-wire  .with  the  post,  but  inasmuch  as  the  law  placed  upon  it 
the  duty  to  remove  the  wire  from  the  post,  and  as  it  neglected  to 
do  so  for  such  length  of  time  and  under  such  circumstances  as  to 
render  it  guilty  of  gross  negligence,  we  think  it  should  be  treated 
as,  in  effect,  ratifying  and  adopting  the  wrongful  act  of  its  co- 
defendant.  At  any  rate,  from  the  verdict  we  must  hold  that  it 
was  its  duty  to  remove  the  guy-wire  from  the  post  in  order  to 
prevent  injury  to  third  persons,  and  not  having  discharged  that  duty, 
it  should  be  held  responsible  to  the  full  extent  of  such   injury. 

As  to  the  Telephone  Company,  it  should  be  held  responsible  in 
like  manner  and  to  the  same  extent  on  account  of  its  original 
wrong  in  attaching  the  guy-wire  to  the  post  and  permitting  it  to 
remain  there.  When  the  law  imposes  a  duty,  performance  of  which 
will  prevent  any  injury,  damages  recoverable  for  nonperformance 
of  such  duty  should  be  in  proportion  and  to  the  extent  of  the  in- 
jury sustained.  If  it  be  conceded  that  the  negligence  of  each 
defendant  was  separate  and  distinct,  and  that  they  were  not  joint 
tort  feasors,  nevertheless,  as  the  negligence  of  each  was  an  efficient 
cause  of  the  entire  injury,  each  must  be  held  liable  to  the  full 
extent  of  the  injury. 

The  appeal  prosecuted  by  the  San  Marcos  Telephone  Company  is 
decided  against  that  company,  and  the  costs  involved  in  that  appeal 
will  be  taxed  against  it.  The  writ  of  error  prosecuted  by  the  plain- 
Vol.  XLVIII.  Civil— 38. 
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tiffs  in  the  court  below  will  be  sustained  to  the  extent  of  reforming 
the  judgment  so  as  to  award  to  the  plaintiffs  judgment  against  both 
defendants  for  the  several  amounts  awarded  to  each  plaintiff.  The 
costs  of  the  writ  of  error  will  be  taxed  against  the  two  companies^ 
the  defendants  in  error. 

Reformed  and  affirmed. 
Writ  of  error  refused. 


W.    L.   DOAK   ET   AL.    V.    T.    T.    MoORE   ET    AL. 
Decided  January  22,  1908. 

Chattels— Tizturei — ^Kortgrage — ^Homestead. 

When  chattels  have  become  so  attached  to  the  freehold  as  to  make  them 
fixtures  and  change  their  character  into  realty,  a  mortgage  upon  them  by  the 
husband  or  by  the  husband  and  wife  is  void  if  the  land  is  the  homestead  at 
the  time  of  the  mortgage,  and  no  intention  or  agreement  to  the  contrary  by  and 
between  the  mortgagor  and  mortgagee  can  make  the  mortgage  valid. 

Appeal  from  the  County  Court  of  Bell  County.  Tried  below 
before  Hon.  W.  B.  Butler. 

A.  W.  Oibson  and  A.  M.  Monteith,  for  appellants. 

Durreti  &  Pendleton  and  D.  W.  Puckett,  for  appellees. 

KEY,  Associate  Justice. — T.  T.  Moore  and  others  brought  this 
suit  upon  a  promissory  note  executed  by  W.  L.  Doak.  Certain  other 
persons  were  made  parties  defendant,  as  to  all  of  whom,  except 
Charles  T.  Loucks,  the  plaintiff  dismissed  before  the  case  was  tried. 

There  was  a  jury  trial  which  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs  against  the  two  defendants,  W.  L.  Doak  and 
Charles  T.  Loucks,  for  $320  and  interest  and  attorney's  fees.  Doak 
was  the  maker  of  the  note,  but  the  defendant  Loucks  was  not,  itnd 
the  plaintiffs  sought  to  hold  him  liable  (1)  upon  his  alleged  promise 
to  pay  the  note  as  part  consideration  for  a  gin,  gin-house,  boiler, 
engine,  etc.,  purchased  by  him  from  Doak;  and  (2)  upon  the  theory 
that  if  he  did  not  promise  to  pay  the  note,  the  plaintiffs  had  a 
mortgage  upon  the  property  last  referred  to  and  Loucks  converted 
that  property  to  his  own  use,  and  thereby  became  liable  to  the 
plaintiffs  for  the  amount  of  the  note  which  was  secured  by  the 
mortgage  referred  to. 

The  defendants*  answer  included  special  exceptions,  general  de- 
murrer, general  denial,  and  alleged  that  the  cliattel  mortgage  as- 
serted by  the  plaintiffs  was  illegal  and  void  because  the  gin  and 
other  property  covered  by  the  mortgage  were,  at  the  time  of  its  exe- 
cution, not  chattels,  but  fixtures,  so  attached  to  real  estate  as  to 
make  them  a  part  thereof.  They  also  pleaded  that  the  land  upon 
which  the  gin  and  other  property  referred  to  was  situated,  was  the 
homestead  of  W.  L.  Doak,  who  was  a  married  man,  and  that  the 
property  covered  by  the  mortgage,  being  fixtures,  was  part  of  his 
homestead,  and  that  for  that  reason  the  mortgage  was  void. 
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There  are  many  assignments  of  errors  in  appellants*  brief,  all  of 
which  have  been  considered,  and  none  of  which  are  regarded  as 
showing  reversible  error  except  the  seventh  and  fifteenth.  The 
seventh  complains  of  the  court's  charge  wherein  it  undertook  to 
define  what  would  constitute  a  fixture.  In  that  charge,  among 
other  things,  the  court  told  the  jury  that  if  at  the  time  the  mort- 
gage was  executed,  W.  L.  Doak,  by  his  words  and  acts,  treated  the 
property,  not  as  realty  or  fixtures,  but  as  personal  property,  and 
intended  that  it  should  be  so  treated  in  the  mortgage,  then  the 
mortgage  was  valid  and  enforcible  as  between  Doak  and  plaintifife. 
The  court  also  charged  the  jury  that  if  the  mortgage  was  valid  and 
Loucks  bought  with  notice  and  converted  the  property  he  was  liable 
to  the  plaintiffs  for  the  amount  due  on  the  note. 

The  fifteenth  assignment  is  predicated  upon  the  action  of  the 
court  in  refusing  a  requested  instruction  to  the  effect  that  if  the 
jury  should  find  that  the  mortgaged  property  was  fixtures  and  the 
land  upon  which  it  was  situated  was  the  homestead  of  the  defendant 
Doak,  then  the  mortgage  was  null  and  void.  There  was  testimony 
tending  to  show  that  W.  L.  Doak  and  his  family  resided  upon  the 
five  acres  of  land  upon  which  the  gin  and  other  property  were 
situated  at  the  time  the  mortgage  was  executed,  in  such  manner  as 
to  render  that  land  the  homestead  of  Doak  and  his  wife.  If  the 
land  WHS  their  homestead,  and  the  property  covered  by  the  mortgage 
had  been  previously  so  attached  to  the  soil  as  to  render  such  property 
fixtures,  then  they  were  part  of  Doak^s  homestead,  and  he  could 
not,  either  alone  or  joined  by  his  wife,  execute  a  valid  mortgage 
thereon,  except  for  purchase  money  or  to  pay  for  improvements 
upon  it.  With  the  exceptions  referred  to,  our  State  Constitution 
declares  that  every  attempt  to  create  a  lien  upon  the  homestead 
of  a  married  man  shall  be  void.  Doak  was  a  married  man  and  the 
head  of  a  family  at  the  time  the  mortgage  was  made;  and  the  tes- 
timony of  the  witness  Puncliard  tended  to  show  that  at  tliat  time 
he  had  such  an  interest  in  the  land  as  would  support  tlie  homestead 
right.  It  may  be  true  that  the  superior  title  remained  in  his  vendor, 
Punchard,  and  that  afterwards,  by  agreement  between  them,  that 
sale  was  rescinded  and  another  deed  executed  by  Punchard  to  Doak, 
after  the  mortgage  in  question  was  made.  But  if  the  property  in 
controversy  was  so  attached  to  the  land  as  to  be  fixtures  while  Doak 
and  his  wife  had  a  homestead  right  in  the  land,  then  the  mortgage 
was  void,  and  was  not  afterwards  vitalized  by  a  cancellation  of  the 
title  upon  which  the  homestead  right  was  predicated.  Hence,  we 
hold  that  the  charge  complained  of  in  the  seventh  assignment  of 
error  was  erroneous,  because  if  the  property  covered  by  the  mortgage 
was  a  part  of  Doak's  homestead  he  could  not  render  the  mortgage 
valid  and  take  it  out  of  the  protection  of  the  Constitution  by  agree- 
ing and  intending  that  the  mortgaged  property  should  be  treated 
as   chattels   and   no   part  of  the   homestead. 

We  are  of  the  opinion  that  the  court  erred  in  refusing  the  re- 
quested instruction,  referred  to  in  the  fifteenth  assignment,  intended 
to   submit  to   the   jury   the   question   of   homestead,   because,   if  the 


596  Texas  Civil  Appeals  Reports,  Vol.  48.     {January, 

mortgage  was  void,  Loucks  could  not  be  held  liable  for  conversion 
of  mortgaged  property. 

On  account  of  the  errors  pointed  out,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


W.  D.  WiLKiNS,  Admr.,  v.  Archie  Briggs  et  al. 

Decided  January  23,  1908. 

1. — ^Homestead — ^Death  of  Husband  and  Wife — ^Administration. 

The  provisions  of  section  60,  article  16  of  the  Constitution  of  this  State, 
and  of  our  statutes,  exempting  the  homestead  and  certain  named  articles  from 
liability  for  debts,  were  intended  for  the  benefit  of  the  constituents  of  the 
family  during  the  lifetime  only  of  the  head  of  the  family.  No  estate  or  right 
in  the  homestead  or  exempt  property  can  be  asserted  by  any  constituent  of  the 
family  independently  of  the  head  of  the  family.  Upon  the  death  of  both  the 
husband  and  wife  the  heirs  or  devisees  take  the  homestead  and  other  exempt 
property  subject  to  the  superior  claims  of  creditors,  except  in  so  far  as  such 
property  may  be  withdrawn  from  administration  by  section  52,  article  IS 
of  the  Constitution,  and  chapters  17  and  18  of  the  Revised  Statutes. 

2. — ^Exemption,  Who  Entitled  to. 

Under  the  provisions  of  article  1869,  Rev.  Stats.,  all  the  estate  of  a  dece- 
dent "except  such  as  may  be  exempted  by  law  from  the  payment  of  debts" 
descends  to  and  vests  in  his  heirs,  devisees  or  legatees,  subject  to  the  claims 
of  creditors;  and  under  the  provisions  of  section  52  of  article  16,  of  the  Con- 
stitution»  and  articles  2037,  2044,  2046  and  2049  of  the  Revised  Statutes, 
it  is  only  that  portion  of  the  estate  which  the  court  is  required  to  set  aside 
for  the  widow  and  minor  children  and  unmarried  daughters  remaining  with 
the  family  of  the  deceased,  that  is  exempt  from  the  payment  of  debts  within 
the  meaning  of  article   1869. 

8. — ^Exemptions-rAdministration — Creditors. 

While  the  Constitution  exempts  the  homestead,  and  other  property  men- 
tioned, to  the  family  during  its  existence,  it  has  left  to  the  Legislature  the  right 
to  continue  such  exemptions  as  it  saw  fit,  after  the  death  of  the  head  of  the 
family.  In  doing  this,  the  Legislature  has  confined  the  exemptions  to  cer- 
tain named  persons,  to  wit:  the  widow,  minor  children,  and  unmarried  daughters 
remaining  with  the  family. 

4. — Same — ^Kinor  Children — ^Definition. 

By  the  term  "minor  children,"  as  used  in  section  62,  article  16  of  the 
Constitution,  and  in  article  2046,  Revised  Statutes,  is  meant  the  immediate 
descendants  of  the  deceased.  Minor  grandchildren  are  not  included.  The  term 
"children"  is  said  to  include  grandchildren  only  when  it  is  used  in  the  sense 
of  "issue"  or  "descendants," 

5. — ^Exemption — Grandchild — ^Administration. 

The  existence  of  a  minor  grandchild  as  a  constituent  member  of  the  family 
at  the  time  of  the  death  of  the  head  of  the  family,  would  not  prevent  the  sub- 
jection of  the  homestead  of  the  decedent  to  administration  and  sale  for  the 
payment  of  debts  of  the  decedent. 

6. — ^Estate — ^Divorced  Daughter — ^Homestead. 

A  married  daughter  separated  from  her  husband  and  living  with  the  family 
at  the  time  of  the  death  of  the  head  of  the  family,  would  not  be  within  the  class 
of  persons  named  in  the  statute  as  "unmarried  daugliters  remaining  with  the 
family,"  and  would  not,  therefore,  be  entitled  to  the  homestead  exemption. 
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Appeal  from  the  District  Court  of  Fannin  County.  Tried  below 
before  Hon.  Ben.  H.  Denton. 

McOrady  &  McMahon,  for  appellant. 

0.  P.  Hale,  Sturgeon  &  Moore,  C.  A.  Wheeler  and  H.  A.  Cun- 
ningham, for  appellees. 

HODGES,  Associate  Justice. — The  nature  and  result  of  this 
suit  is  concisely  stated  in  the  brief  of  the  appellant,  from  which 
we  quote  substantially  as  follows:  The  appellant,  as  a  creditor  and 
administrator  of  the  estate  of  Spencer  Briggs,  sued  Archie  Briggs, 
the  sole  heir  of  John  Briggs,  deceased,  and  the  other  appellees,  as 
heirs  of  Spencer  Briggs,  deceased,  and  of  Lucinda  Briggs,  the  de- 
ceased wife  of  Spencer  Briggs,  in  the  District  Court  of  Fannin 
County,  to  recover  200  acres  of  land  and  to  cancel  a  deed  signed 
and  acknowledged  by  Spencer  and  Lucinda  Briggs  in  1890,  duly 
recorded,  and  purporting  to  convey  to  John  Briggs,  in  considera- 
tion of  his  four  promissory  notes  aggregating  the  sum  of  $1,980, 
the  land  in  controversy.  It  was  alleged  that  the  deed  was  never 
delivered,  nor  was  it  intended  by  the  parties  thereto  to  pass  title, 
but  was  signed  and  recorded  for  the  purpose  of  keeping  the  creditors 
of  Spencer  Briggs  from  taking  the  land  and  the  annual  crops  and 
rents  by  legal  process  for  their  debts.  The  land  was  then  the  home- 
stead, and  in  the  actual  possession,  of  Spencer  Briggs  and  wife, 
and  was  their  community  property.  It  continued  to  be  their  home- 
stead until  the  death  of  both.  Lucinda  Briggs  died  in  1900. 
Spencer  Briggs  died  in  December,  1904.  John  Briggs,  to  whom 
the  deed  was  made  in  1890,  died  in  1896  without  having  paid  any- 
thing on  the  notes.  It  was  alleged  that  if  the  deed  was  ever  de- 
livered, Spencer  Briggs  rescinded  the  sale  for  failure  to  pay  the 
notes,  and  also  re-acquired  title  to  the  land  by  adverse  possession 
of  ten  years.  Appellant  is  a  creditor  of  Spencer  Briggs'  estate, 
with  a  duly  probated  claim  amounting  to  over  one  thousand  dollars 
based  upon  a  debt  which  was  contracted  in  1888.  Spencer  Briggs 
died  insolvent,  leaving  neither  wife  nor  minor  children  nor  un- 
married daughter. 

The  trial  was  before  the  court  without  a  jury.  Judgment  was 
rendered  for  the  appellees,  from  which  the  appellant  prosecutes  this 
appeal  individually  and  as  the  administrator  of  the  estate  of  Spencer 
Briggs,  deceased.  After  judgment  the  court  filed  findings  of  fact 
and  conclusions  of  law,  from  which  we  make  and  adopt  the  following 
findings  of  fact: 

Findings  of  Fact. — Spencer  Briggs  and  Lucinda  Briggs,  ancestors 
of  the  appellees  herein,  were  husband  and  wife,  having  intermarried 
many  years  before  the  land  in  controversy  was  acquired.  They  pur- 
chased the  land  involved  in  tliis  suit,  about  the  year  1885;  and 
by  virtue  of  that  purchase  it  became  their  community  property  and 
was  used  and  occupied  by  them  as  their  homestead  up  to  the  date 
that  each  of  them  died.     Lucinda  Briggs  died   November  8,   1900, 
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intestate,  leaving  as  her  only  children  and  heirs,  Thomas  Johnson, 
Alex  Briggs,  Lewis  Briggs,  Adolphus  Briggs,  H.  D.  Briggs,  Kate 
Tanner,  Rachel  Fields,  Frances  Railback,  Closy  Thomas  and  Julia 
James,  and  her  grandchild,  Archie  Briggs,  a  son  of  her  deceased 
son,  John  Briggs.  After  the  death  of  his  wife  Spencer  Briggs  con- 
tinued to  reside  upon  the  land  and  to  make  the  same  his  home- 
stead until  the  date  of  his  death,  which  occurred  in  December,  1904. 
He  died  intestate,  leaving  as  his  only  heirs  his  grandchild,  Archie 
Briggs,  and  his  children,  who  are  the  same  as  those  above  mentioned, 
except  Thomas  Johnson;  the  latter,  we  presume,  was  the  child  of 
his  wife  by  a  former  marriage.  John  Briggs,  a  son  of  Spencer 
and  Lucinda  Briggs,  died  in  the  year  1895,  leaving  as  his  only  heir 
and  child  the  appellee,  Archie  Briggs,  who  is  now  a  minor  fourteen 
years  of  age.  All  of  the  children  of  Spencer  Briggs  at  the  time 
of  his  death  were  over  the  age  of  21  years,  and  all  of  his  daughters 
were  married  women  at  the  time  of  the  death  of  both  Spencer 
Briggs  and  his  wife,  and  have  continued  to  be  married  women  with 
living  husbands  since  that  time.  Spencer  Briggs  was  married  but 
once. 

In  August,  1890,  Spencer  Briggs  and  his  wife,  Lucinda  Briggs, 
signed  and  acknowledged  before  a  notary  public,  in  the  usual  statu- 
tory form,  a  general  warranty  deed  purporting  to  convey  to  John 
Briggs  the  land  involved  in  this  suit  and  described  in  the  appel- 
lant's petition.  The  conveyance  recited  a  consideration  of  certain 
promissory  notes  aggregating  the  sum  of  $1,980  to  be  paid  there- 
after by  John  Briggs  to  Lucinda  Briggs,  and  reserving  a  vendor's 
lien  upon  the  land.  Spencer  Briggs  caused  the  deed  to  be  re- 
corded in  the  deed  records  of  Fannin  County,  but  the  deed  never 
was  in  fact  delivered  to  John  Briggs  nor  accepted  by  him.  It  was 
the  intention  and  understanding  of  all  the  parties  in  the  deed  that 
no  title  should  pass  by  it,  and  that  Spencer  and  Lucinda  Briggs 
should  continue  to  own  the  land  in  the  same  manner  as  if  no  such 
deed  was  ever  made.  They  retained  possession  of  the  land,  John 
Briggs  never  having  taken  possession  nor  made  any  claim  to  the 
land,  nor  paid  an}i;hing  on  the  notes  recited  in  the  deed.  The 
sole  purpose  of  making  and  recording  the  deed  was  to  prevent  the 
creditors  of  Spencer  Briggs  from  levying  upon  the  crops  raised  on 
the  land,  Spencer  Briggs  being  at  that  time  indebted  to  various 
persons    and    insolvent. 

Appellant  is  the  duly  appointed,  qualified  and  acting  adminis- 
trator of  the  estate  of  Spencer  Briggs,  deceased,  having  been  ap- 
pointed by  the   County   Court  of  Fannin   County   on   the  day 

of  April,   1905,  and  qualified  as  such  in  the  same  month. 

At  the  time  Spencer  Briggs  died  he  owned  an  undivided  one-half 
of  the  land  in  controversy,  and  the  heirs  of  his  deceased  wife 
owned  the  other  half;  but  Spencer  Briggs  was  occupying  all  of  it 
as  his  homestead.  At  the  time  of  his  death  he  was  insolvent.  Archie 
Briggs  was  then  living  with  him  on  his  homestead,  and  as  such 
was  a  constituent  member  of  Spencer  Briggs'  family,  being  sup- 
ported, cared  for  and  protected  by  his  grandifather.  Archie  Briggs 
had    resided    with    his    grandfather    since    before    the    death    of    his 


1908.]  WiLKINS   V.   Bbigos.  599 

father,  his  mother  having  died  before  his  father  did,  but  was 
never  adopted  by  either  of  his  grandparents  according  to  law.  There 
was  never  any  administration  upon  the  estate  of  John  Briggs,  nor 
upon  the  estate  of  Lucinda  Briggs,  nor  does  her  estate  owe  any 
debts.  John  Briggs  at  the  time  of  his  death  owned  a  farm  con- 
sisting of  about  75  acres,  adjoining  the  land  in  controversy;  this 
was  inherited  by  liis  son,  Archie,  upon  his  father's  death,  and  is 
still  owned  by  him  exclusively.  All  of  the  children  of  Spencer  and 
Lucinda  Briggs  were,  at  and  before  the  death  of  himself  and  his 
wife,  grown  and  married,  as  alleged  in  appellant's  petition.  Some 
time  before  the  death  of  Spencer  Briggs  his  daughter,  Kate  Tanner, 
separated  from  her  husband  because  of  alleged  cruel  treatment,  and 
went  to  live  with  her  father  and  mother.  From  tliat  time  till  the 
death  of  her  father  she  remained  with  them  and  did  the  household 
work,  but  to  a  large  extent  supported  herself.  With  money  of 
which  she  became  possessed  either  before  or  after  her  separation 
from  her  husband,  she  purchased  and  paid  for  a  tract  of  land  adjoin- 
ing that  owned  by  her  father.  She  was  living  in  the  house  with  her 
father  and  Archie  Briggs  at  the  time  of  her  father's  death,  but  had 
never  been  divorced  from  her  husband. 

In  the  year  1888  Spencer  Briggs  became  indebted  to  the  appel- 
lant, which  debt  was  afterwards  reduced  to  a  judgment  in  the  County 
Court  of  Fannin  County,  in  1893,  amounting  at  that  time  to  the 
sum  of  $668.81  and  costs  of  suit.  Execution  was  issued  thereon  in 
such  a  manner  as  to  prevent  the  judgment  from  becoming  dormant. 
This  judgment  was  never  paid  by  Spencer  Briggs  during  his  life- 
time; and  after  his  death  letters  of  administration  were  granted  to 
the  appellant  as  a  creditor  of  his  estate.  The  claim  based  upon 
that  judgment  was  made  out,  verified  and  filed  as  a  claim  against 
the  estate  of  Spencer  Briggs,  and  entered  upon  the  claim  docket  of 
the  Probate  Court  of  Fannin  County  on  May  5,  1905.  At  that 
time  tlie  claim  amounted  to  about  $1,137.  It  was  allowed  for  that 
amount  by  the  county  judge,  and  classed  as  a  fourth-class  claim  on 
July  26,  1907. 

Conclusions  of  Law. — From  the  conclusions  of  law  filed  by  the 
trial  court,  it  is  evident  that  he  based  his  judgment  in  favor  of  the 
appellees  upon  the  fact  that  Archie  Briggs,  a  grandson  of  Spencer 
Briggs,  residing  with  the  latter  at  the  time  of  his  death  as  a  con- 
stituent member  of  his  family  upon  the  land  in  controversy,  pre- 
served the  homestead  exemption  of  Spencer  Briggs'  half  interest  in 
the  land  after  the  latter's  death;  and  that  this  half  descended  to 
the  heirs  of  Spencer  Briggs  free  from  the  claims  of  creditors,  and 
was  not  subject  to  administration.  The  correctness  of  this  conclusion 
depends  upon  the  proper  construction  to  be  given  the  constitutional 
and  statutory  provisions  relating  to  the  estates  of  decedents,  and  cre- 
ating exemptions  in  favor  of  heirs  and  devisees  under  certain  con- 
ditions. 

Section  50  of  article  16  of  the  Constitution  reads  as  follows: 
"Section  50.     The  homestead  of  a  family  shall  be  and  is  hereby 
protected  from  forced  sale  for  the  payment  of  all  debts,  except  for 
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the  purchase  money  thereof,  or  a  part  of  such  purchase  money, 
the  taxes  due  thereon  or  for  work  and  material  used  in  constructing 
improvements  thereon,  and  in  this  last  case  only  when  the  work 
and  material  are  contracted  for  in  writing,  with  the  consent  of  the 
wife  given  in  the  same  manner  as  is  required  in  making  a  sale  and 
conveyance  of  the  homestead;  nor  shall  the  owner,  if  a  married 
man,  sell  the  homestead  without  the  consent  of  the  wife,  given  in 
such  manner  as  may  be  prescribed  by  law.  No  mortgage,  trust  deed 
or  other  lien  on  the  homestead  shall  ever  be  valid,  except  for  the 
purchase  money  therefor,  or  improvements  made  thereon,  as  herein- 
before pi-ovided,  whether  such  mortgage,  or  trust  deed,  or  other 
lien,  shall  have  been  created  by  the  husband  alone  or  together  with 
his  wife;  and  all  pretended  sales  of  the  homestead  involving  any 
condition  of  defeasance  shall  be  void.'^  The  provisions  of  section  50, 
and  those  of  the  statute,  exempting  the  homestead  and  certain  named 
articles  from  liability  for  debts,  were  intended  for  the  benefit  of  the 
constituents  of  the  family  only  during  the  lifetime  of  the  head  of 
the  family.  While  it  is  true  the  exemptions  are  given  to  the  family, 
and  not  to  the  head  of  the  family,  yet  this  language  was  not  in- 
tended to  vest  an  estate  or  right  in  the  homestead  or  exempt  prop- 
erty which  might  be  asserted  by  any  constituent  of  the  family  inde- 
pendent of  the  head,  or  of  the  husband  or  wife.  (Martin  v.  Mc- 
Allister^ 94  Texas,  567;  Ashe  v.  Yungst,  65  Texas,  636;  Shannon 
V.  Gray,  59  Texas,  252;  Johnson  v.  Taylor,  43  Texas,  121.)  Upon 
the  death  of  the  husband  the  wife  succeeds  to  the  position  occupied 
by  him  as  the  head  of  the  family,  and  as  such  continues  the  exemp- 
tion given  for  the  benefit  of  all  the  members.  But  upon  the  death 
of  both  husband  and  wife  the  heirs  or  devisees  take  the  homestead 
and  other  exempt  property  subject  to  the  superior  claims  of  creditors, 
except  insofar  as  such  property  may  be  withdrawn  from  adminis- 
tration by  section  52  of  article  16  of  the  Constitution,  and  chapters 
17  and  18  of  the  Revised  Statutes.  They  do  not  inherit  the  exemp- 
tions of  their  ancestors,  but  take  them  by  virtue  of  those  other  pro- 
visions of  law.  (Rev.  Stat.,  art.  1869;  Eoot  v.  Bobertson,  93  Texas, 
365;  Givens  v.  Hudson,  64  Texas,  473.) 

Article  1869,  Rev.  Civ.  Stat.,  provides  that  when  a  person  dies 
testate  or  intestate  all  of  his  estate  ^'except  such  as  may  be  exempted 
by  law  from  the  payment  of  debts"  descends  and  vests  in  his 
devisees,  legatees  or  heirs,  subject  in  their  hands  to  the  payment 
of  the  debts  of  the  testator  or  intestate.  The  exemption  there  re- 
ferred to  is  that  provided  for  in  sec.  52  of  art.  16  of  the  Consti- 
tution and  chapters  17  and  18  of  the  statutes.  Without  these  latter 
provisions  the  exempt  property  of  the  ancestor  or  testator  would  still 
be  subject  in  the  hands  of  the  heirs  or  devisees  to  the  payment  of 
debts  due  from  the  estate.  Hence,  we  must  look  to  those  provisions 
to  ascertain  the  persons  to  whom  this  exemption  is  awarded,  and 
the  conditions  under  which  it  may  be  asserted. 

Section  52  of  article  16  of  the  Constitution  is  as  follows:  "Sec. 
62.  On  the  death  of  the  husband  or  wife,  or  both,  the  homestead 
shall  descend  and  vest  in  like  manner  as  other  real  property  of 
the  deceased,   and  shall   be  governed  by  the  same  laws  of   descent 
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and  distribution,  but  it  shall  not  be  partitioned  among  the -heirs  of 
the  deceased  during  the  lifetime  of  the  surviving  husband  or  wife, 
or  so  long  as  the  surviver  may  elect  to  use  or  occupy  the  same  as  a 
homestead,  or  so  long  as  the  guardian  of  the  minor  children  of  the 
deceased  may  be  permitted,  under  the  order  of  the  proper  court 
having  the  jurisdiction,  to  use  and  occupy  the  same." 

Article  2037  of  the  Eevised  Civil  Statutes  makes  it  the  duty  of 
the  County  Court  to  fix  the  amount  of  an  allowance  for  the  support 
of  the  widow  and  minor  children  of  the  deceased. 

Article  2044  provides  that  this  allowance  for  the  support  of  the 
widow  and  minor  children  of  the  deceased  shall  be  paid  in  prefer- 
ence to  all  of  the  other  debts  except  the  funeral  expenses  and  ex- 
penses of  the  last  sickness  of  the  deceased. 

Article  2046  provides  that  the  court,  after  inventory  and  appraise- 
ment have  been  returned,  shall  set  aside  for  the  use  and  benefit  of 
the  widow  and  minor  children  and  unmarried  daughters  remaining 
with  the  family  of  the  deceased,  all  such  property  of  the  estate  as 
may  be  exempt  from  execution  or  forced  sale  by  the  Constitution 
and  laws  of  the  State,  except  an  exemption  of  one  yearns  supply 
of  provisions. 

Article  2049  makes  provision  for  the  persons  to  whom  the  property 
set  aside  for  the  benefit  of  the  widow,  minor  children  and  unmarried 
daughters,  shall  be  paid  or  delivered.  The  first  subdivision  directs 
that  if  there  be  a  widow  and  no  children,  or  if  the  children  be  the 
children  of  the  widow,  the  whole  property  shall  be  paid  to  the 
widow;  if  there  be  children  and  no  widow  such  property  shall  be 
delivered  to  the  children  if  they  be  of  lawful  age,  or  to  the  guardian 
if  they  be  minors.  Subdivision  three  provides  that  if  there  be  children 
of  the  deceased  of  whom  the  widow  is  not  the  mother,  *the  share  of 
such  children  in  such  exempt  property,  excepting  the  homestead,  shall 
be  delivered  to  such  children  if  they  be  of  lawful  age,  or  to  the 
guardian  if  they  be  minors.  Subdivision  four  provides  that  in  all 
cases  the  homestead  shall  be  delivered  to  the  widow  if  there  be  one; 
and  if  there  be  none,  to  the  guardian  of  tlie  minor  children  and 
unmarried  daughters  remaining  with  the  family. 

It  is  made  clear  from  the  foregoing  provisions,  that  it  is  only 
that  portion  of  the  estate  which  the  court  is  required  to  set  aside 
for  the  widow  and  minor  children  and  unmarried  daughters  remain- 
ing with  the  family  of  the  deceased,  which  is  to  be  considered  as 
exempt  within  the  provisions  of  art.  1869.  By  this  proceeding  it  is 
withdrawn  from  administration  and  becomes  exempt  for  that  pur- 
pose only.  However,  it  has  been  decided  that  while  each  of  these 
constituent  elements  of  the  family  named  in  the  statute  can  take 
only  his  or  her  distributive  share,  yet  the  mere  existence  of  one  of 
them  to  claim  the  exempt  property  operates,  in  case  the  estate  is 
insolvent,-  for  the  benefit  of  all  the  heirs,  and  vests  title  in  each 
of  them  free  from  the  claims  of  creditors.  Wliile  the  Constitution 
exempts  the  homestead,  and  other  property  mentioned,  to  the  family, 
it  has  left  to  the  Legislature  the  right  to  continue  such  exemptions 
as  it  saw  fit  after  the  death  of  the  head  of  the  family.  (Zimmer- 
mann  v.  Von  Rosenberg,  76  Texas,  525.)     In  doing  this  the  Legis- 
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lature  has  used  different  language^  and  makes  the  exemption  only 
in  favor  of  certain  named  persons,  which  are:  the  widow,  minor 
children  and  unmarried  daughters  of  the  deceased  remaining  with 
the  family.  The  word  "family  as  used  in  the  Constitution  and 
statute  exempting  the  homestead  and  certain  other  property  in  the 
lifetime  of  the  husband  or  head,  has  a  broader  signification  and  in- 
cludes a  greater  variety  of  persons  than  the  words  **widow  and 
minor  children  and  unmarried  daughters  remaining  with  the  family/' 
Had  the  Legislature  intended  to  be  equally  as  comprehensive  in  its 
exemption  after  the  death  of  the  head  of  the  family,  tlien  it  would 
have  used  words  suflBciently  comprehensive  to  convey  that  meaning; 
but  it  has  not  done  so.  As  said  by  our  Supreme  Court,  in  Root  v. 
Robertson,  supra,  "There  is  no  provision  of  the  law  tliat  authorizes 
a  court  to  set  apart  exempt  property  of  an  estate  to  the  surviving 
constituents  of  every  family  to  which  it  may  have  been  exempt.  The 
constituents  of  a  family  who  are  entitled  to  a  homestead  and  other 
exempt  property  upon  the  death  of  the  head,  are  named  in  the 
law  and  the  Constitution.'* 

We  think  the  case  of  Root  v.  Robertson,  from  which  the  fore- 
going extract  is  taken,  is  decisive  of  this  case.  While  the  facts  in 
that  case  are  different  from  those  here  involved,  yet  the  principle 
of  law  announced  is  applicable  to  the  facts  in  this.  In  that  case 
the  family  consisted  of  the  widowed  mother  and  son,  who  lived  to- 
gether for  many  years.  The  son  was  unmarried  and  had  no  other 
constituent  of  his  family  except  his  mother,  and,  for  a  time,  his 
sister,  who  afterwards  married.  They  lived  together  upon  a  lot 
used  as  a  homestead,  belonging  to  the  son.  The  latter  supported 
the  mother  .and  sister  during  the  time  they  were  with  him,  the 
mother  being  entirely  dependent  upon  her  son  for  support.  She 
kept  house  for  him  and  performed  other  domestic  services  usually 
required  under  similar  conditions,  up  to  his  death.  Before  his  death 
J.  A.  B.  Putnam,  the  son,  undertook  to  provide  by  will  for  the 
disposition  of  his  homestead  and  other  property,  some  of  it  going 
to  his  mother  during  her  life,  and  after  her  death  to  his  sister. 
After  his  death  the  property  was  sought  to  be  subjected  to  the  pay- 
ment of  his  debts,  he  being  insolvent  when  he  died.  In  holding 
that  the  property  was  subject  to  be  administered  and  appropriated 
to  the  payment  of  his  debts,  and  that  it  could  not  be  held  by  the 
beneficiaries  under  his  will  free  from  the  claims  of  creditors,  the 
court  said:  "If  we  concede,  for  the  sake  of  argument,  that  J.  A.  B. 
Putnam  and  his  mother  while  living  together  constituted  a  family 
within  the  meaning  of  art.  16,  sec.  50,  of  the  Constitution,  so  that 
the  exemption  expressed  in  that  section  would  apply  to  the  head  of 
the  familv  in  his  life,  still  the  mother  could  not  hold  the  homestead 
after  the  death  of  her  son,  because  she  can  not  inherit  the  exemp- 
tion which  was  accorded  to  him  and  does  not  come  within  the  terms 
of  sec.  52  of  art.  16  of  the  Constitution,  nor  within  the  provisions 
of  art.  2046  of  the  Revised  Statutes."  After  reviewing  the  constitu- 
tional provisions  relating  to  the  exemption  of  the  homestead  from 
forced  sale,  and  the  significance  attached  to  the  words  "forced  sale,** 
the   court   resumed:     "The   exemption   expressed   in  sec.    50   applies 
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to  property  where  the  head  of  the  family  is  living,  but  furnishes 
no  rule  for  its  disposition  after  his  death.  (Givens  v.  Hudson,  64 
Texas,  473;  Zwememan  v.  Von  Rosenberg,  76  Texas,  625.)  In  the 
last  named  case  Judge  Gaines,  speaking  for  the  court,  said,  'In 
the  provisions  of  the  Constitution  of  the  State  the  disposition  of 
the  homestead  after  the  death  of  the  owner  was  left  wholly  to  the 
wisdom  of  the  Legislature.  It  is  so  also  in  the  present  Consti- 
tution, except  as  to  the  manner  of  its  descent  and  the  use  reserved 
to  the  surviving  Bpouse  and  the  minor  children.^  It  has  been  fre- 
quently and  uniformly  held  in  this  State  that  the  homestead  ex- 
emption does  not  descend  to  heirs,  but  they  take  the  property  under 
the  statute  and  the  Constitution  exempted  from  the  debts  of  the 
ancestor,  not  because  it  was  exempted  in  his  hands,  but  because 
they  come  within  the  class  of  persons  named  in  the  Constitution 
and  the  law.  In  the  case  of  Givens  v.  Hudson,  cited  above.  Judge 
Stayton  said:  *The  thing  is  not  exempted  to  the  child  or  widow 
because  it  was  exempted  to  the  father  or  husband  who  was  the  head 
of  the  family,  but  because  the  child  or  widow  was,  and  remains, 
the  constituent  of  the  family.'^'  The  court  then  quotes  sec.  52  of 
art.  16  of  the  Constitution  and  construes  its  effect  upon  those  pro- 
visions of  art.  2055  of  the  Eev.  Civ.  Stat.,  where  it  is  sought  to  vest 
absolutely,  in  case  of  insolvency,  the  title  of  the  widow  and  children 
to  all  the  property  and  allowances  set  apart  to  them  under  the  pro- 
visions of  the  statute.  That  portion  which  is  intended  to  deprive 
other  heirs  of  their  interest  in  such  property  is  held  to  be  repugnant 
to  sec.  52  of  art.  16  of  the  Constitution,  and  to  be  ineflEective  for 
that  reason.  And  then  the  court  continues:  ^'Considering  sec.  52, 
art.  16,  of  the  Constitution,  as  interpreted  by  this  court  in  Givens 
V.  Hudson  and  Zwerneman  v.  Von  Rosenberg,  in  connection  with 
arts.  2046  and  2055  of  the  Rev.  Stat.,  the  law  may  be  concisely 
stated  thus :  Upon  the  death  of  one  who  was  the  head  of  the  family, 
leaving  a  widow  and  minor  children,  or  either,  it  is  made  the  duty 
of  the  County  Court  to  set  aside  the  homestead  and  other  exempted 
property  to  such  widow  and  minor  children  who  would  be  entitled 
to  the  use  of  the  homestead  under  the  limitations  of  sec.  52,  art.  16, 
of  the  Constitution;  but  the  title  to  the  property  would  vest  in  all 
of  the  heirs,  not,  however,  subject  to  the  debts  of  the  deceased,  be- 
cause, being  set  apart  by  the  court,  it  is  withdrawn  from  the  ad- 
ministration of  his  estate,  and  would  not  afterwards  become  subject 
to  the  payment  of  debts  if  not  used  as  a  homestead,  because  the  ex- 
emption, by  law,  attaches  after  death  in  favor  of  the  persons  named. 
There  are  no  provisions  in  the  law  that  authorize  a  court  to  set 
apart  exempt  property  of  an  estate  to  the  surviving  constituents 
of  every  family  to  which  it  may  have  been  exempted.  The  con- 
stituents of  a  family  who  are  entitled  to  the  homestead  and  other 
exempt  property  upon  the  death  of  the  head,  are  named  in  the 
law  and  the  Constitution.  The  mother  of  the  deceased  is  not 
named,  and  Mrs.  Putnam  had  no  homestead  right  in  the  property.^' 
The  legal  effect  of  the  foregoing  decision  is  to  establish  the  rule 
that  the  claims  of  creditors  upon  the  homestead  of  the  deceased 
ancestor   are    superior   to   those   of   the    heirs    or   other    distributees. 
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except  where  there  remain  some  of  the  persons  to  whom  the  home- 
stead may  be  set  aside  under  the  Constitution  and  laws  governing 
such  matters;  and  that  those  are  restricted  to  the  persons  named 
in  sec.  52  of  art.  16  of  the  Constitution  and  art.  2046  of  the  Rev. 
Stat.,  the  widow  and  minor  children  and  unmarried  daughters  re- 
maining with  the  family  of  the  deceased.  There  are  expressions  used 
in  prior  decisions  rendered  by  the  Supreme  Court,  in  which  the 
words  "constituents  of  the  family^'  are  used  in  connection  with  those 
provisions  of  the  Constitution  and  the  statutes  in  such  a  manner 
as  to  justify  the  inference  that  it  was  at  least  doubtful  whether  so 
restricted  a  construction  should  be  adopted.  Acting  upon  the  belief 
that  a  more  liberal  construction  should  be  applied  to  the  language 
used,  the  Court  of  Civil  Appeals  of  the  Fifth  District,  in  Clark  v. 
Goins,  23  S.  W.,  703,  held  that  a  grandchild,  by  reason  of  being  a 
"constituent  of  the  family,"  was  entitled  to  preserve  the  home- 
stead exemption.  However,  we  think  this  case  may  now  be  regarded 
as  having  been  overruled  by  Roots  v.  Robertson,  supra. 

It  follows,  therefore,  that  unless  minor  grandchildren  are  included 
in  the  term  "minor  childi'en,"  as  used  in  the  statute,  the  appellee, 
Archie  Briggs,  is  not  one  of  those  named  in  the  Constitution  to 
whom  the  homestead  may  be  set  aside  upon  the  death  of  the  head 
of  the  family.  The  term  "children"  is  said  to  include  grandchildren 
only  when  it  is  used  in  the  sense  of  "issue"  or  "descendants."  (5 
Am.  &  Eng.  Ency.  of  Law,  1085,  1086;  7  Cyc,  126,  and  cases 
cited.)  No  such  significance  is  intended  here;  but  we  think  from 
the  connection  in  which  the  term  is  used  it  means  the  immediate 
descendants  of  the  deceased.  In  subdivision  three  of  art.  2049, 
to  which  reference  has  already  been  made,  where  it  is  sought  to 
designate  the  parties  to  whom  the  exempt  property  shall  be  delivered 
after  being  set  apart  by  the  court,  this  significant  language  is  used: 
"If  there  be  children  of  the  deceased  of  whom  the  widow  is  not  the 
mother."  Other  portions  provided  for  cases  where  there  may  be 
a  widow  and  no  children,  or  if  the  children  be  the  children  of  the 
widow,  or  if  there  be  children  and  no  widow.  But  no  provision 
is  made  for  children  except  those  of  the  widow  and  of  the  deceased, 
clearly  implying  that  no  other  group  of  descendants  are  to  be  con- 
sidered as  coming  within  those  who  could  claim  the  rights  therein 
given.  Prior  to  1887,  in  the  provisions  with  reference  to  the  descent 
of  community  property  where  the  husband  or  wife  survived  and 
there  were  no  children,  the  language  of  art.  1689  was  construed  to 
mean  children  of  the  deceased,  his  immediate  lineal  descendants. 
(Burgess  v.  Hargrove,  64  Texas,  110;  Cartwright  v.  Moore,  66  Texas, 
55.)  In  order  to  obviate  the  results  of  that  construction  and  pre- 
vent the  surviver  from  taking,  to  the  exclusion  of  grandchildren 
where  their  parents  were  dead  at  the  time,  this  article  was  amended 
so  as  to  read,  "children  or  their  descendants."  The  construction 
which  had  been  placed  upon  this  statute  prior  to  its  amendment 
was  strictly  adhered  to  in  every  instance  where  its  provisions  were 
involved,  till  after  the  amendment.  There  is  no  reason  why  the 
term  "children"  should  be  differently  construed  in  this  instance. 

To  construe  the  term  "children"  as  used  here  to  include  grand- 
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children  might,  in  some  instances,  permit  the  beneficiary  of  such  a 
construction  to  have  two  homesteads  set  aside  to  him  in  the  same 
right  and  at  the  same  time.  This,  we  think,  is  clearly  contrary  to 
the  intention  of  the  Legislature.  For  instance,  had  Archie  Briggs' 
father,  John  Briggs,  survived  Spencer  Briggs  and  then  died,  the 
fact  that  Archie,  by  reason  of  having  been  a  constituent  of  the  family 
of  Spencer  Briggs  and  as  such  entitled  to  the  exempt  homestead  upon 
Spencer^s  death,  would  not  defeat  Archie's  right  to  participate  in 
the  same  manner,  upon  the  death  of  his  own  father,  in  the  home- 
stead left  by  the  latter.  The  facts  in  this  case  show  that  John 
Briggs  at  his  death  left  a  tract  of  land  consisting  of  some  75  acres 
adjacent  to  the  land  in  controversy.  Archie,  as  the  minor  child  of 
John  Briggs,  was  entitled,  upon  the  death  of  his  father,  to  the  home- 
stead rights  in  this  75  acres  of  land.  This  he  could  claim  by  virtue 
of  being  a  minor  child  of  John  Briggs.  Did  the  Legislature,  then, 
intend  that  he  should  be  entitled  to  another  exemption  in  another 
estate  by  reason  of  being  a  grandchild  and  constituent  of  the  family; 
or  in  other  words,  that  he  should  be  regarded  as  a  child  of  both  his 
father  and  grandfather?  We  think  not.  Again,  sec.  52  of  art.  16 
of  the  Constitution  uses  the  language,  '^or  so  long  as  the  guardian 
of  the  minor  children  of  the  deceased  may  be  permitted,  under  the 
order  of  the  proper  court,''  etc.  The  children  here  referred  to  are 
the  same  intended  to  be  provided  for  in  the  statute.  We  think  the 
language  of  the  Constitution  is  just  as  explicit  as  it  well  could  be. 

It  is  our  opinion  that  the  land  in  controversy  was  a  part  of  the 
assets  of  the  estate  of  Spencer  Briggs,  to  the  possession  of  which 
the  administrator  was  entitled;  that  it  was  subject  to  the  payment 
of  the  debts  of  Spencer  Briggs;  and  that  the  court  erred  in  render- 
ing judgment  against  the  prayer  of  the  administrator  to  have  the 
deed  canceled  and  for  the  possession  of  the  property  for  the  purpose 
of  being  administered  upon  in  the  usual  course  of  such  proceedings. 
The  judgment  of  the  court  will  therefore  be  reversed  and  such  judg- 
ment here  rendered  as  should  have  been  rendered  in  the  court  below, 
granting  the  relief  prayed  for  by  the  appellant. 

We  think  the  court  correctly  concluded,  as  a  matter  of  law,  that 
Kate  Tanner  was  not  within  the  class  of  persons  named  in  the 
statute  as  one  of  the  "unmarried  daughters  remaining  with  the 
family,"  and  for  that  reason  did  not  interfere  with  the  descent  of 
the  property  subject  to  the  payment  of  whatever  debts  there  might 
be  against  the  estate  of  her  father.  The  judgment  of  the  court  is 
therefore  reversed  and  rendered^ 

Reversed  and  rendered. 


Consolidated  Kansas   City   Smelting   &   Repining   Company   v. 

John  P.  Taylor. 

Decided  January  22,  1908. 

1. — ^Fellow  Serrant — QualiacatlonB — Opinion  Testimony. 

An  employee  who  had  worked  with  a  certain  machine  (in  this  instance,  a 
drill  press)    and  was  familiar  with  its  operation,  could  give  his  opinion  as 
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to  the  qualifications  of  a  fellow  servant,  with  whose  habits  and  characteriBtics 
he  was  also  familiar,  to  work  as  helper  about  said  machine. 

2. — Evidence — SpecilLc  Objection — Practice. 

Only  the  specific  objection  made  to  testimony  on  the  trial  will  be  eonaidered 
on  appeal. 

3. — ^Evidence — Fact,  Not  Conclusion. 

The  testimony  of  a  witness  that  he  knew  the  employee  in  question  to  be 
a  slow,  careless  and  ignorant  fellow;  that  he  helped  the  witness  in  his  work 
in  the  shop,  and  witness  found  his  help  to  be  unsatisfactory  and  the  man 
himself  unreliable,  was  not  a  conclusion  of  the  witness  but  a  statement  of  a 
fact  to  which  the  witness  could  testify. 

4. — Same— Cleneral  Kepntation. 

The  answer  of  a  witness,  concerning  a  fellow  servant,  as  follows:  "I  know 
his  reputation  among  the  persons  working  in  the  shop.  ...  It  was  that 
of  a  careless  person,"  and,  "I  do.  Fiores'  reputation  in  said  shop  among  the 
persons  who  worked  there,  was  that  of  an  incompetent  worker  and  careless 
person."  Held,  in  the  light  of  other  testimony,  not  subject  to  the  objection 
that  the  testimony  did  not  relate  to  the  general  reputation  of  the  party  In 
question. 

5. — Contributory  Negligence— Sudden  Impulse. 

Imprudent  acts  done  on  an  impulse  in  emergencies  are  not  negligence  as 
matter  of  law.  This  rule  applies  not  only  to  the  preservation  of  life,  but  to  pro- 
perty as  well. 

6. — ^Haster  and  Servant — ^Incompetent  Servants — ^Evidence. 

In  a  suit  for  personal  injuries,  the  allegation  being  that  plaintiff  was  in- 
jured through  the  incompetence  of  a  fellow  servant,  evidence  considered,  and 
held  sufficient  to  support  the  finding  of  the  jury  that  the  servant  was  in- 
competent and  that  the  master  either  knew  or  ought  to  have  known  it. 

7. — ^Assumed  Bisk — ^Incompetence  of  Fellow  Servant — ^Evidence. 

Where  the  evidence  is  conflicting  as  to  the  competency  of  an  employee, 
the  verdict  of  a  jury  finding  that  the  employee  was  incompetent,  will  not  be 
set  aside  on  the  ground  that  the  plaintiff"  must  have  known  that  the  employee 
was  incompetent  and  therefore  assumed  the  risk  of  working  with  him.  Es- 
pecially when  plaintiff  was  young  and  had  not  had  the  same  opportunity  of 
observing  the  employee  as  some  of  the  witnesses. 

S. — Special  Charge — ^Repetition — ^Befuial. 

A  special  charge,  although  announcing  a  correct  proposition  of  law,  is 
properly  refused  when  the  law  therein  contained  has  been  given  in  the  main 
charge. 

9. — ^Briefs — Propositions — Practice. 

An  assignment  of  error  submitted  as  a  proposition,  which  is  in  fact  not 
a  proposition  and  affords  a  basis  for  a  number  of  propositions,  will  not  be 
considered  on  appeal. 

10. — ^Incompetent  Evidence — Striking  Out — ^Practice. 

The  proper  time  to  object  to  improper  evidence  is  when  it  is  offered,  and 
the  refusal  of  the  trial  court  to  give  a  requested  instruction  withdrawing  from 
the  consideration  of  the  jury  certain  improper  testimony  admitted  without  ob- 
jection, will  not  be  cause  for  reversal,  especially  when  said  testimony  was  in- 
troduced by  the  complaining  party. 

1 1 . — ^Damages — ^Expectancy — ^Evidence. 

Upon  a  question  as  to  the  amount  of  damages  in  a  suit  for  personal  in- 
juries, testimony  that  plaintiff  had  recently  graduated  from  a  high  school,  was 
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working  in  a  subordinate  position  temporarily,  and  expected  to  be  promoted, 
was  not  improper. 

Appeal  from  the  District  Court  of  EI  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Beall  &  Kemp  and  Walter  H.  Scott,  for  appellant. — As  the  witness, 
Oscar  Darr,  had  never  seen  the  helper,  Flores,  at  work  around  a 
drill  press  and  had  no  opportunity  to  know  what  his  character  for 
competency  as  a  helper  around  such  a  machine  was,  his  testimony 
was  manifestly  the  mere  expression  of  an  opinion,  and  it  was  error 
to  admit  it.  St.  Louis  S.  W.  By.  Co.  v.  Demsey,  40  Texas  Civ. 
App.,  398;  Wells  Fargo  &  Co.  v.  Boyle,  39  Texas  Civ.  App.,  365; 
Kansas  &  0.   S.  L.  Ry.  Co.  v.  Scott,  1  Texas  Civ.  App.,  4. 

The  act  of  incompetency  upon  the  part  of  Flores  alleged  by  plain- 
tiff to  have  been  the  cause  of  the  injuries  to  plaintiff  was  that  of 
carelessly  and  negligently  withdrawing  the  hammer  handle  from  the 
wheel  guard  while  plaintiff  was  drilling  a  hole  in  it,  and  the  question 
of  any  supposed  physical  defect  or  inability  in  the  helper  Flores 
was  wholly  irrelevant,  and  the  evidence  should  not  have  been  ad- 
mitted.    Bonnet  v.  G.,  H.  &  S.  A.  Ry.  Co.,  89  Texas,  76. 

The  statement  of  the  witness  that  he  had  found  Flores^  help 
'^unsatisfactory  and  found  him  to  be  unreliable"  was  manifestly  a 
mere  conclusion  of  the  witness  upon  a  simple  fact  to  be  proved, 
and  should  not  have  been  admitted.  St.  Louis  S.  W.  Ry.  Co.  v. 
Demsey,  40  Texas  Civ.  App.,  398;  Wells  Fargo  Co.  v.  Boyle,  39 
Texas  Civ.  App.,  365;  Kansas  &  G.  S.  L.  Ry.  Co.  v.  Scott,  1  Texas 
Civ.  App.,  4;  Clardy  v.  Callicoate,  24  Texas,  170;  Bonnet  v.  G.,  11. 
&  S.  A.  Ry.  Co.,  89  Texas,  76. 

In  order  for  a  master  to  be  affected  with  notice  of  the  incompe- 
tency of  a  servant  by  his  reputation  among  his  fellow  employes,  such 
reputation  must  be  shown  to  be  general,  and  this  witness  not  assum- 
ing to  give  the  general  reputation  of  Flores,  it  was  error  to  admit 
his  answers  in  evidence.  Texas  &  Pac.  Ry.  v.  Johnson,  89  Texas, 
524;  East  Line  &  R.  l^y.  v.  Scott,  68  Texas,  697;  Southern  Pac. 
Ry.  v.  Hetzer,  135  Fed.  Rep.,  285. 

If  the  helper  Flores  was  in  fact  incompetent  as  alleged,  never- 
theless the  great  preponderance  of  the  evidence  sliowed  that  such  in- 
competency was  as  patent  and  obvious  to  plaintiff  as  it  could  have 
been  to  defendant  at,  and  prior  to,  the  time  of  plaintiff's  injury, 
and  that  the  plaintiff  knew,  or  in  the  exercise  of  ordinary  care  in 
the  performance  of  his  duties  must  necessarily  have  acquired  the 
knowledge,  that  Flores  was  so  incompetent  and  the  risks  and  dangers 
arising  to  him  from  working  with  said  Flores,  and  he  assumed  the 
risks.  Bonnet  v.  G.,  H.  &  S.  A.  Ry.,  89  Texas,  76;  Bonnet  v.  G., 
II.  &  S.  A.  Ry.,  31  S.  W.,  525 ;  Gulf,  W.  T.  &  P.  Ry.  Co.  v.  Smith, 
37  Texas  Civ.  App.,  188;  Texas  &  P.  Ry.  Co.  v.  Johnson,  89  Texas,' 
524;  St.  Louis  S.  W.  Ry.  Co.  v.  Rea,  99  Texas,  58;  Price  v.  Con- 
sumers' Cotton  Oil  Co.,  41  Texas  Civ.  App.,  47;  Smith  v.  Armour 
&  Co.,  37  Texas  Civ.  App.,  633;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Williams, 
72  Texas,  164;  Houston  &  T.  C.  Ry.  v.  Scott,  62  S.  W.,  1077. 
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A.  S,  Eylar  and  J.  II.  Broom,  for  appellee. 

JAMES,  Chief  Justice. — PlaintiflE  Taylor  alleged  that  he  was  the 
operator  of  appellant's  drill  press  and  with  it  was  engaged  in  bor- 
ing holes  in  a  semi-circular  piece  of  iron  to  be  used  as  a  wheel 
guard.  That  the  press  was  a  large  and  dangerous  machine  and  re- 
quired as  a  helper  to  plaintiff  an  alert,  careful  and  competent  man; 
that  the  helper  furnished  on  this  occasion,  one  Flores,  was  incompe- 
tent and  lacking  in  the  qualifications  essential  to  such  position; 
that  he  was  sickly,  weak,  slow  and  habitually  reckless  and  careless 
and  was  lacking  in  the  strength,  skill,  competency,  care  and  ordinary 
qualifications  necessary  to  said  position.  That  while  engaged  as 
aforesaid  boring  holes  he  stationed  this  man  Flores  to  hold  a 
hammer  handle  between  one  end  of  the  wheel  guard  which  he 
was  drilling  and  an  upright  beam  of  the  press  in  order  to  prevent 
the  wheel  guard  from  slipping  or  turning  with  the  drill,  and  had 
commenced  to  bore  holes  in"  the  same,  when  Flores  carelessly  and 
negligently  withdrew  said  hammer  handle  and  thereby  caused  the 
wheel  guard  to  turn  and  revolve  with  the  drill;  that  plaintiff,  in 
endeavoring  to  prevent  the  consequences  of  such  act  on  the  part 
of  Flores,  attempted  to  stop  the  drill  press,  and  while  reaching 
forward  in  an  effort  to  throw  off  the  power  that  was  running  the 
press,  was  struck  by  said  wheel  guard  and  was  seriously  and  perma- 
nently injured.  That  said  injury  was  caused  by  the  incompetency 
of  Flores;  that  plaintiff  did  not  know  of  such  incompetency,  but  that 
defendant,  through  its  officers  and  agents,  did  not  use  ordinary 
care  in  employing  and  in  assigning  Flores  to  plaintiff  as  helper,  and 
that  by  the  habitual  carelessness  and  general  reputation  of  said  Flores 
for  incompetency  for  the  position  of  helper  at  the  drill  press,  de- 
fendant knew  or  ought  to  have  known  of  his  incompetency.  The 
prayer  was  for  damages  in  the  sum  of  $12,000.  The  verdict  was  for 
$2,500. 

The  answer  embraced  general  demurrer  and  denial,  and  especially 
assumed  risk;  that  plaintiff  knew,  or  should  have  necessarily  known 
by  the  exercise  of  ordinary  care  in  the  performance  of  his  work,  of 
the  risks  and  dangers  involved  in  working  with  Flores  as  his  helper; 
contributory  negligence  of  plaintiff  in  not  avoiding  contact  with  the 
revolving  piece  of  iron;  that  Flores  was  competent;  that  defendant 
had  exercised  due  care  in  employing  him;  and  if  it  should  appear 
that  plaintiff's  injuries  were  caused  by  the  negligence  of  Flores,  it 
was  the  negligence  of  a  fellow  servant,  and  finally  that  plaintiff's 
injuries,  if  any,  were  the  result  of  unavoidable  accident  against  which 
defendant  could  not  guard  by  care  or  foresight. 

Under  appellant's  first  assignment  are  two  propositions.  They 
are,  substantially,  that  as  the  witness  Darr  testified  he  had  never 
seen  Flores  at  work  around  a  drill  press  and  had  no  opportunity  to 
know  his  character  for  competency,  and  had  no  knowledge  of  his 
competency  as  helper  on  such  a  machine,  he  was  not  qualified  to 
testify  to  his  unfitness  as  a  helper  in  such  work,  and  his  testimony 
was  the  mere  expression  of  opinion. 

Darr's  testimony  was  that  he  had  run  a  drill  press  at  the  G.  IT. 
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over  a  year  and  handled  this  particular  drill  press  before  Taylor 
took  it^  about  a  month  and  a  half.  That  he  had  had  about  three 
years  experience  working  around  machines  and  machine  shops.  That 
he  knew  Flores  and  had  known  him  about  three  months,  and  he 
worked  for  witness  as  helper  in  other  things,  but  not  in  connection 
with  a  drill  press.  He  testified  tliat  it  took  a  reliable  man  as  helper 
in  that  work  and  a  strong  man.  He  testified  that  Flores  was  care- 
less; that  he  turned  things  loose  when  told  to  hold  them;  you  could 
not  depend  on  him  because  he  would  turn  things  loose;  that  he  was 
kind  of  sickly;  that  he  was  habitually  careless;  that  witness  con- 
sidered himself  able  from  his  experience  and  knowledge  of  Flores 
to  tell  whether  or  not  Flores  was  a  competent  person  for  the  posi- 
tion of  helper  on  a  drill  press,  and  that  in  his  opinion  he  was 
incompetent  for  the  place. 

The  witness  qualified  himself  to  speak  as  an  expert  in  connection 
with  labor  on  drill  presses,  and  his  knowledge  of  this  and  of  Flores 
was  sufficient  to  enable  him  to  testify  as  he  did.  It  was  not  essen- 
tial that  he  should  have  had  experience  with  him,  or  had  seen  him, 
at  work  about  drill  presses.  The  witness  knew  the  habits  and  quali- 
fications of  Flores,  and  stated  what  they  were;  he  knew  what  was 
necessary  to  constitute  a  competent  helper,  about  drill  presses,  and 
his  testimony,  if  opinion,  would  be  admissible,  but  it  looks  to  us 
more  in  the  nature  of  testimony  of  a  fact. 

The  second  assignment  raises  a  question  as  follows:  The  witness 
Ross  Darr  in  answer  to  an  interrogatory  stated:  "No;  Flores  was 
not  a  competent  person  to  fill  the  position  of  helper  to  an  operator 
of  said  machine;  he  was  unable  physically  to  perform  the  duties 
of  helper  on  said  machine;  he  was  weak  and  slow;  the  work  re- 
quired a  quick,  able-bodied  man."  The  objection  to  this  was  that 
it  was  not  the  proper  manner  to  prove  incompetency,  and  because  it 
calls  for  the  mere  opinion  of  the  witness,  and  because  evidence  of 
physical  defects  is  not  evidence  of  incompetency.  The  objection 
was  overruled,  and  appellant  now  makes  the  proposition  here  that 
that  testimony  ought  to  have  been  ruled  out,  for  the  reason  that  the 
act  of  incompetency  alleged  by  plaintiff  was  the  careless  and  negli- 
gent withdrawing  of  the  hammer  handle  and  tlie  question  of  physical 
defect  or  inability  in  the  helper  Flores  was  wholly  irrelevant.  This 
specific  reason  why  the  testimony  should  have  been  excluded  was 
not  presented  in  the  objection  as  made  in  the  District  Court,  and 
can  not  be  indulged  here. 

The  third  raises  a  question  upon  the  following  answer  of  said 
witness  Ross  Darr:  "I  know  him  (Flores)  to  be  a  careless  and 
ignorant  fellow,  slow;  he  helped  me  in  my  work  in  the  shop,  and  I 
found  his  help  to  be  unsatisfactory  and  found  him  to  be  unreliable." 
There  were  other  things  embraced  in  this  answer  of  the  witness,  but 
the  court  struck  them  out,  leaving  what  is  above  quoted.  Then  ap- 
pellant objected  to  what  was  left,  upon  the  grounds  that  it  was  not 
the  proper  way  to  prove  incompetency;  that  it  expresses  an  opinion 
of  the  witness,  and  does  not  show  what  the  party's  general  reputation 
was  for  competency  or  carelessness.  The  matter  is  brought  here 
VoL  XLVIII.  Civil— 39. 
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upon  a  single  proposition,  to  which  of  course  appellant  is  confined. 
It  is  this:  "That  the  statement  of  the  witness  that  he  had  found 
Flores^  help  unsatisfactory  and  found  him  to  be  unreliable  was 
manifestly  a  mere  conclusion  of  the  witness  upon  a  simple  fact  to  be 
proved  and  should  not  have  been  admitted."  It  is  plain  to  us  that 
the  statement  was  not  an  opinion  at  all,  but  the  statement  of  a 
fact,  and  there  is  no  force  in  the  proposition  made. 

The  fourth  assignment  raises  a  question  upon  the  following  an- 
swers of  same  witness,  Ross  Darr:  "I  know  his  (Flores')  reputation 
among  the  persons  working  in  the  shop  where  the  said  Taylor  is 
said  to  have  received  said  injuries;  it  was  that  of  a  careless  person.*' 
"I  do.  Flores'  reputation  in  said  shop,  among  the  pepsons  who 
worked  there,  was  that  of  an  incompetent  worker  and  careless  per- 
son." The  objection  was,  this  did  not  show  what  his  general  repu- 
tation was.  This  witness  and  others  showed  that  Flores  had  been 
working  in  the  shops  some  months.  The  answers  evidenced  a  gen- 
eral reputation  among  the  persons  with  whom  such  a  reputation 
would  naturally  grow  up  in  the  time  Flores  was  among  them,  and 
was  admissible  to  prove  such  fact.  Appellant  says:  *'This  witness 
does  not  assume  to  testify  as  to  the  general  reputation  of  Flores 
among  his  fellow  servants,  and  that  the  reputation  he  speaks  about 
is  not  general  is  manifest  by  his  further  answer;  that  his  opinion 
as  to  Flores'  incompetency  is  derived  from  his  observation  and  from 
what  he  had  heard  a  great  many  other  workmen  in  the  shops  say." 
The  answers  objected  to  evidenced  what  was  a  general  reputation, 
and  the  objection  made  to  them  was  properly  overruled  when  made. 
The  latter  part  of  what  is  just  quoted,  which  refers  to  a  further 
answer,  seems  to  us  not  to  impair  the  effect  of  the  answers  as  proof 
of  a  general  reputation.  However,  if  it  did,  the  assignment  ought 
not  to  be  sustained,  because  the  objection,  as  presented  to  the  trial 
judge,  was  to  the  very  answers  objected  to,  without  reference  to 
other  answers.  Appellant  is  not  presenting  the  point  here  as  it 
was  presented  to  the  judge. 

The  fifth  assignment  is  that  the  evidence  conclusively  showed  that 
plaintiff's  injury  was  caused  by  his  own  act  in  placing  himself  in 
front  of  the  revolving  wheel  ^uard,  and  this  was  contributory  neg- 
ligence. There  was  testimony  of  the  following  facts:  Plaintiff  put 
the  helper  Flores  to  work  holding  the  wheel  guard  in  place  on  the 
table  of  the  machine,  by  holding  a  hammer  handle  between  it  and 
the  main  upright  of  the  machine,  to  keep  it  from  revolving  while 
he  was  operating  the  machine  by  steam  to  drill  holes  in  it.  This 
course  was  safe  if  the  hammer  handle  was  held  there,  and  there 
was  also  proof  that  it  was  customary  to  do  the  work  in  that  way, 
and  the  evidence  indicated  that  it  was  done  in  that  way  within  the 
knowledge  of  the  foreman.  We  state  all  this  because  appellant, 
under  the  assignment,  contends  that  the  table  was  equipped  with 
grooves  and  holes  by  means  of  which  clamps  could  be  bolted  on 
top  of  the  piece  to  be  drilled  and  thereby  fix  it  so  as  to  keep  it 
from  revolving.  This  was  a  fact.  Referring,  however,  to  these 
grooves  and  bolts  the  witness  Oscar  Darr  testified  that  "straight 
pieces  it  will  hold  5ufficiej?t  to  drill  holes,  take  a  curved  piece  where 
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it  is  pretty  nearly  impossible  to  clamp  it,  then  you  are  given  a 
helper  to  hold  while  it  is  being  drilled."  The  witness  Cotter  testified 
that  in  1901  (when  this  event  occurred)  it  was  customary  to  have 
helpers  to  hold  these  curved  pieces.  That  is  often  the  way  it  is 
done.  It  happened  very  often.  The  foreman  was  around  there  a 
good  deal.  We  think  the  testimony  of  Cotter  alone  was  sufficient 
to  show  there  was  no  negligence  as  a  matter  of  law  in  Taylor's  prose- 
cuting the  work  with  Flores  holding  the  plate  in  place  with  a  hammer 
handle. 

As  to  plaintiff  being  reckless  in  reaching  out  for  the  lever  to 
stop  the  machine  at  the  instant  he  saw  that  Flores  had  released  the 
hammer  handle,  we  have  the  following  testimony:  Plaintiff  testi- 
fied he  was  holding  the  drill  as  he  had  to  do,  when  he  observed 
that  Flores  had  released  it,  the  effect  of  which  was  to  set  the  piece 
to  revolving;  that  he  did  not  have  time  to  consider  things.  "Just 
as  soon  as  I  saw  it  was  loose  I  saw  it  would  do  damage  and  I 
reached  for  the  lever.  It  was  my  business  to  stop  the  drill  as  soon 
as  I  could.  I  did  not  have  time  to  consider  the  matter.  I  sup- 
posed my  business  was  to  keep  it  from  breaking  the  machine.  I 
did  not  know  it  would  strike  me.  I  never  considered  the  matter 
at  all  as  to  whether  it  would  or  not;  of  course,  if  I  had  stopped 
and  looked  at  it  for  a  few  minutes  and  considered  it,  I  might 
have  looked  upon  it  that  way.  It  was  done  on  the  spur  of  the 
moment."  We  should  in  this  connection  mention  the  fact  that 
plaintiff  could  have  gone  around  the  machine  and  used  the  lever, 
without  reaching  over  to  grasp  it. 

If  it  was  his  duty  to  stop  the  machine  in  order  to  protect,  it 
from  breaking,  and  he  acted  impulsively  upon  the  spur  of  the 
moment,  without  time  to  reflect,  he  was  not  necessarily  guilty  of 
contributory  negligence,  because  he  did  not  pursue  the  wiser  course 
of  going  around  the  machine  to  stop  it.  San  Antonio  &  A.  P. 
Ry.  V.  McDonald,  31   S.  W.  Bep.,  72. 

Acts  done  in  emergencies,  on  an  impulse,  are  not  negligence  as  a 
matter  of  law.  This  rule  is  admitted  to  apply  to  the  protection 
of  life.  But  it  applies  as  well  where  the  duty  devolves  on  the  party 
to  protect  the  employer's  property.  Texas  &  Pac.  By.  v.  Carter,  7 
Texas  Ct.  Bep.,  94;  Weatherford,  M.  W.  &  N.  W.  By.  v.  Duncan, 
32  S.  W.  Bep.,  878.  The  case  of  Jones  v.  Galveston,  H.  &  S.  A. 
By.,  11  Texas  Civ.  App.,  40,  is  cited  by  appellant.  In  that  case 
there  was  no  sudden  emergency  or  appearance  of  danger,  and  there 
was  no  occasion  for  confusion  of  mind  or  any  impulse  on  the  part 
of  Jones  to  rise  up  from  where  he  was  sitting  and  place  himself 
in  contact  with  the  moving  brake  handles. 

The  sixth  fissignment  complains  of  the  following  charge:  "You 
are  instructed  in  connection  with  the  main  charge  that  if  you  be- 
lieve from  a  preponderance  of  the  evidence  that  the  plaintiff  was 
injured  by  being  struck  in  the  face  by  a  wheel  guard  that  was  re- 
volving on  the  body  of  the  drill  press  because  of  the  carelessness, 
if  any,  of  one  Flores  in  withdrawing  the  hammer  handle  from  the 
position  where  plaintiff  had  directed  him  to  hold  the  same,  if  such 
wa9  the  case,  and  that  the  revolving  of  the  said  wheel  guard  would 
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have  led  an  ordinarily  prudent  man  to  believe  that  same  would  injure 
the  property  of  the  defendant,  and  that  it  was  his  duty  to  protect 
the  property  of  the  defendant,  and  that  the  plaintiff  did  so  believe, 
and  that  the  said  danger,  if  any,  or  situation,  came  upon  plaintiff 
so  suddenly  and  unexpectedly  that  he  had  not  time  for  reflection 
or  consideration,  and  that  he  acted  upon  the  impulse  of  tlie  mo- 
ment in  an  effort  to  prevent  danger,  if  any,  threatened  to  said 
property,  if  he  so  acted,  by  throwing  off  the  lever  that  would  stop 
the  said  drill  press,  and  that  a  person  of  ordinary  prudence  under 
the  same  or  like  circumstances  would  have  done  as  the  plaintiff 
did  in  throwing  said  lever  and  so  placed  himself  in  danger,  then 
and  in  that  event  you  should  find  the  plaintiff  was  not  guilty 
of  contributory  negligence  in  so  throwing  or  attempting  to  throw 
said  lever." 

The  propriety  of  this  charge,  upon  the  facts,  is  shown  by  the 
discussion  under  the  fifth  assignment.  There  is  a  proposition  under 
this  assignment  that  there  being  no  allegation  in  plaintiff's  pleading 
sufficient  to  raise  such  issue,  the  charge  should  not  have  been  given. 
There  was  this  allegation:  "That  plaintiff,  as  was  his  duty,  in 
endeavoring  to  prevent  the  consequences  of  the  negligence  of  Flores, 
immediately  attempted  to  stop  said  drill  press  and  while  reaching 
forward  in  his  effort  to  throw  off  the  power  that  was  running  the 
press,  was  struck  by  said  wheel  guard  without  any  fault  on  his  part." 

Under  the  seventh  and  eighth  assignments  appellant  presents  this 
proposition:  "The  great  preponderance  of  the  evidence  showed  that 
the  helper  Flores  was  in  fact  competent  for  the  duties  of  helper, 
and  the  evidence  entirely  failed  to  support  a  verdict  based  on  his 
incompetency."  Also  the  proposition:  "Even  if  the  evidence  had 
been  sufficient  to  show  that  Flores  was  incompetent,  there  was  no 
evidence  to  show  that  defendant  had  in  any  degree  been  negligent 
in  originally  employing  him  and  no  evidence  to  show  that  it  had 
any  notice  of  such  incompetency,  or  was  in  any  way  negligent  in 
retaining  him  in  its  employ." 

There  was  testimony  that  it  required  a  strong,  quick  and  careful 
man  to  be  helper.  That  Flores  was  sickly,  slow  and  habitually 
careless.  That  he  had  the  habit  of  turning  things  loose  when  told 
to  hold  them,  that  he  was  inattentive,  could  not  be  depended  on, 
that  he  was  in  fact  not  a  competent  person  in  such  position.  That 
he  had  a  general  reputation  in  the  shops  for  incompetency.  Besides 
this,  the  foreman,  who  had  given  Flores  to  witness  Bolton  as  a  helper, 
stated  to  witness  when  he  started  him  to  work  with  him:  "Here 
is  a  man  who  is  sick;  he  is  not  able  to  do  much,  but  he  will  do 
what  he  can;  he  is  willing  to  do  what  he  can."  We  think  this 
statement  answers  these  assignments.  • 

Under  the  ninth  and  tenth  assignments  we  have  the  proposition 
that  if  Flores  was  incompetent  the  great  preponderance  of  the  evi- 
dence showed  that  it  was  as  patent  and  obvious  to  plaintiff  as  it 
could  have  been  to  defendant,  and  that  plaintiff  knew,  or  in  the 
exercise  of  ordinary  care  in  the  performance  of  his  duties  most 
necessarily  have  acquired  knowledge  of  that  fact  and  of  the  risks 
and  dangers  of  working  with  him,  and  he  assumed  these  risks.     This 
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proposition  has  for  its  support  the  fact  that  two  of  plaintiflE's  wit- 
nesses, Eoss  Darr  and  Arthur  Bolton,  testified  as  to  the  incompetency 
of  Flores,  that  anyone  would  see  it  by  merely  observing  him  work, 
and  the  fact  that  Flores  had  worked  with  plaintiff  ten  days  as 
helper.  This  was,  however,  not  all  the  testimony.  Both  Darr  and 
Bolton  testified,!  the  former  that  he  had  worked  with  Flores  one  or 
two  months  at  the  press,  and  the  latter  about  one  month,  and  had 
observed  the  manner  in  which  he  worked  for  about  three  months. 
Both  had  years  of  experience  in  operating  such  presses.  Plaintiff 
was  nineteen  years  old,  had  been  working  three  months  as  a  black- 
smith's helper  in  this  smelter,  and  tliis  was  his  first  experience  in 
this  line,  and  had  been  running  the  press  about  six  weeks.  Flores 
had  been  assigned  to  him  about  a  week  or  ten  days  before  the  acci- 
dent. This  was  the  first  time  Flores  had  done  any  work  in  con- 
nection with  the  press  except  helping  to  clean  up,  sweeping,  wiping 
grease  off  the  machine,  etc.  Appellee  argues  that  the  testimony  of 
Darr  and  Bolton,  considered  in  its  entirety,  was  entitled  to  be  con- 
sidered by  the  jury  as  based  on  having  seen  Flores  hold  things,  and 
also  in  connection  with  their  more  extended  experience  with  Flores. 
But  we  think  we  need  not  do  more  than  refer  to  the  argument,  as 
the  jury  were  not  obliged  to  accept  the  statement  of  these  witnesses 
on  the  subject,  in  view  of  testimony  of  defendant's  witnesses,  Cotter 
and  George.  The  fotmer  testified  that  he  worked  in  the  black- 
smith's shop  for  years;  had  known  Flores  two  years;  that  Flores 
worked  that  long  in  the  blacksmith  shop  repairing  wheelbarrows  and 
as  a  helper  generally;  had  noticed  him  work,  and  had  never  heard 
of  his  being  careless  or  incompetent,  and  thought  he  was  all  right. 
George,  who  was  foreman  of  the  shop,  testified  that  he  had  occasion 
to  see  him  work;  he  helped  the  witness  generally  and  he  was  com- 
petent. With  the  evidence  before  them  the  jury  were  not  obliged 
to  find,  in  accordance  with  the  statement  of  Darr  and  Bolton,  that 
anyone  would  know  of  Flores'  incompetency  by  seeing  him  work. 
Nor  that  in  the  time  he  had  been  helping  plaintiff  and  from  the 
character  of  the  work  he  had  been  doing  with  him  up  to  that  time, 
that  plaintiff  was  necessarily  charged  with  knowledge  of  his  incom- 
petency. 

The  eleventh  complains  of  the  refusal  to  charge:  "If  you  be- 
lieve that  the  helper  Flores  was  in  fact  incompetent  and  that  the 
plaintiff  was  injured  by  reason  thereof,  yet  if  you  believe  that  the 
plaintiff  knew  of  his  incompetency,  or  in  the  exercise  of  ordinary 
care  in  the  performance  of  his  duties,  must  necessarily  have  known 
that  said  helper  was  incompetent,  then  your  verdict  must  be  for  the 
defendant." 

The  above  was  a  correct  instruction,  applicable  to  the  facts,  and 
unless  its  equivalent  was  given  the  judgment  should  be  reversed. 
St.  Louis  S.  W.  Ry.  v.  Rea,  99  Texas,  58.  In  the  case  just  cited 
there  was,  it  seems,  only  a  general  charge  given  on  the  subject  of 
assumed  risk.  Here  a  number  of  specific  charges  were  given  on  that 
subject,  stating  the  rule  as  declared  in  Bonnet  v.  Galveston,  H.  & 
S.  A.  Ry.,  89  Texas,  72 ;  Missouri,  K.  &  T.  Ry.  v.  Hannig,  91  Texas, 
347,   such   as:   that   plaintiff   must   have,   in   the  ordinary   discharge 
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of  his  duties,  necessarily  acquired  knowledge  of  Flores'  incompetency. 
Also  a  charge  that  an  ordinarily  prudent  person  would  necessarily, 
under  like  circumstances,  and  in  doing  the  same  service  as  plaintiff, 
have  learned  that  he  was  incompetent.  Also  to  find  for  defendant, 
if  the  risk  or  danger  in  operating  the  press  with  Flores  as  helper 
was  as  open  to  the  observation  of  plaintiff  as  to  that  of  defendant 

The  question  is,  were  charges  given  substantially  the  same  as  the 
charge  refused?  We  think  so.  It  is  not  held  in  the  case  of  Railway 
v.  Bea  that  they  were  not.  The  question  there  was  simply  whether 
or  not  the  charge  asked  was  a  correct  one,  there  having  been  no 
specific  charge  given  on  the  subject.  The  court  held  that  it  should 
have  been  given.  The  rule  as  stated  in  Bailway  v.  Hannig,  was 
declared  after  mature  refiection.  It  has  ever  since  been  oteerved, 
and  there  is  nothing  in  the  Bea  case  which  indicates  a  purpose  to 
overrule  it.  In  the  Bonnet  case,  which  is  referred  to  in  the  Hannig 
case  in  support  of  the  rule,  the  Chief  Justice,  who  wrote  the  opinions 
in  both  cases,  states  that  an  employe  assumes  the  risks  of  which  he 
has  knowledge,  or  of  which  he  would  have  learned  by  the  exercise 
of  that  ordinary  circumspection  which  a  prudent  man  would  use  in 
that  particular  employment.  Certainly,  with  this  in  the  court's  mind, 
the  rule  finally  formulated  and  declared  in  the  Bonnet  case  must 
have  been  deemed  the  equivalent  expression  of  the  same  thing.  We 
conclude  that  in  view  of  the  charges  given,  the  court  committed  no 
error  in  refusing  the  one  quoted. 

The  twelfth  complains  of  the  refusal  of  this  charge:  *T[f  you 
believe  that  the  drill  press  with  which  the  plaintiff  was  working  at 
the  time  of  his  injury  was  so  constructed,  or  so  provided  with  appli- 
ances, that  the  pieces  of  metal  intended  to  be  bored  could  be  held 
stationary,  and  that  had  the  plaintiff  fastened  the  piece  of  metal 
that  he  was  working  upon  with  said  appliance  it  would  not  have 
turned  and  inflicted  the  injury  sustained  by  him,  but  that  he  failed 
to  use  said  appliances  and  failed  to  fasten  said  piece  of  metal  so 
that  it  would  not  turn,  and  instead  of  doing  so  chose  to  call  to  his 
assistance,  or  accept,  the  help  of  Flores,  and  that  in  doing  so  he  knew 
and  appreciated  the  dangers,  and  that  doing  the  work  as  he  at- 
tempted to  do  it  was  more  dangerous  than  it  would  have  been  had 
^e  secured  the  piece  of  metal  he  was  working  upon  with  the  appli- 
ances aforesaid  so  as  to  keep  it  stationary,  then,  he  should  be  held 
to  have  assumed  the  risk  of  doing  the  work  as  he  did  it,  and  your 
verdict  should  be  for  the  defendant.** 

The  vice  in  the  above  charge  lies  in  the  fact  that  it  ignored  the 
evidence  which  tended  to  show  that  the  manner  in  which  plaintiff 
did  the  work  was  an  usual  and  approved  method  of  doing  it.  If 
plaintiff  had  violated  a  rule  in  doing  as  he  did,  we  could  see  some 
room  for  an  assumed  risk  in  that  respect.  If,  however,  he  did  not, 
and  the  way  pursued  was  the  usual  or  ordinary  way,  the  risks 
he  assumed  were  fully  covered  by  the  charges  given.  Besides,  the 
plea  of  assumed  risk  was  a  specific  one  and  confined  itself  to  the 
risks  that  arose  out  of  the  incompetency  of  Flores,  which  was  fully 
charged  upon. 

The  thirteenth  complains  of  the  refusal  of  the  following  charge: 
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'TTou  are  charged  that  there  is  no  presumption  of  negligence  on 
the  part  of  defendant  from  the  mere  happening  of  the  accident  and 
resulting  injury  to  plaintiff,  even  though  you  should  believe  that 
such  accident  was  caused  by  the  negligent  act  of  said  Flores.  But 
in  order  for  plaintiif  to  recover,  it  is  necessary  for  him  to  show 
by  a  preponderance  of  the  evidence  that  said  accident  was  proximately 
caused  by  the  incompetency  of  said  Flores  and  also  that  the  de- 
fendant was  guilty  of  negligence  in  employing  and  retaining  said 
Flores  as  plaintiff's  helper/^ 

The  above  is  submitted  as  a  proposition.  It  is  not  a  proposition 
in  itself.  It  affords  the  basis  for  a  number  of  propositions,  and 
we  do  not  consider  it. 

The  fourteenth  complains  of  the  refusal  of  this  charge:  "The 
plaintiff  and  Flores  were  co-employes  and  fellow  servants,  and  if 
you  believe  Flores  was  a  competent  servant,  or  that  in  employing 
or  retaining  him  the  defendant  used  reasonable  care,  but  if  you 
believe,  notwitlistanding  tlie  fact  that  he  was  competent,  or  that 
defendant  used  reasonable  care  in  employing  or  retaining  him,  he 
was  in  this  particular  instance  guilty  of  carelessness  resulting  in 
plaintiff's  injury,  your  verdict  must  be  for  the  defendant.^'  A  read- 
ing of  the  charges  satisfies  us  that  everything  in  the  foregoing  in- 
struction was  clearly  and  distinctly  conveyed  to  the  minds  of  the 
jury. 

The  fifteenth  is  that  this  charge  ought  to  have  been  given:  '^You 
are  charged  that  competency  or  incompetency  can  not  be  made  to 
depend  on  race  and  you  are  not  authorized  to  infer  carelessness  or 
incompetency  from  the  fact  that  Flores  was  a  Mexican."  For  the 
propriety  of  the  principle  embodied  in  this  charge  appellant  refers 
to  Missouri  Pac.  Ky.  v.  Christman,  65  Texas,  375.  Conceding  the 
principle,  the  question  here  is,  was  tlie  refusal  of  said  charge  error 
in  view  of  the  conditions  under  which  it  was  asked. 

In  Maverick  v.  Maury,  79  Texas,  441,  the  Supreme  Court  dis- 
cusses the  question.  It  is  there  stated  that  the  proper  time  to 
object  to  incompetent  testimony  is  when  it  is  offered,  but  the  court 
did  not  hold  that  the  objection  could  not  be  made  by  means  of  a 
charge  tliat  the  testimony  should  not  be  considered  by  the  jury, 
but  held  tliat  the  refusal  of  such  a  charge  in  that  case  was  not 
error  for  other  reasons  existing  in  the  conditions  of  that  case.  In 
the  present  case  the  testimony  introduced  was  contained  in  a  depo- 
sition of  Bolton  to  the  effect  that  Flores  was  a  fair  average  for 
what  he  was  able  to  do,  "for  a  Mexican  helper,  when  you  speak  of 
Mexican  helpers  you  are  not  talking  about  much."  This  is  found 
in  an  answer  to  a  cross-interrogatory,  and  it  was  introduced,  not 
by  plaintiff,  but  by  defendant.  We  have  not  found,  or  been  cited  to 
a  case  in  which  a  party  has  been  held  entitled  as  a  matter  of  right 
to  have  a  charge  given  striking  out  testimony  deliberately  introduced 
by  himself.  This  testimony  did  not  creep  in  inadvertently,  but  was 
in^  a  deposition  presumably  on  file  for  some  time,  and  we  do  not 
think  that  defendant  had  the  right  after  the  trial  and  arguments 
were  closed,  to  demand  that  it  be  relieved  from  a  condition  of  the 
evidence  credited  by   itself. 
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Under  the  sixteenth  and  seventeenth  assignments  complaint  is 
made  of  the  overruling  of  defendant's  special  exception  to  the  alle- 
gation of  plaintiff,  "That  he  had  but  recently  graduated  from  the 
El  Paso  high  school;  that  he  then  had  no  desire  or  intention  to 
follow  said  work  as  a  blacksmith^s  helper,  but  that  he  was  following 
the  same  only  as  a  temporary  means  of  a  livelihood  and  was  studying 
at  night,"  and  in  allowing  plaintiff  to  prove  at  the  trial  that  he 
had  recently  graduated  at  said  high  school.  The  allegation  was  in 
connection  with  the  statement  of  plaintiff's  damages,  as  bearing 
upon  his  endowments  and  qualifications,  all  of  which  the  jury  had 
the  right  to  consider  in  passing  upon  the  loss  to  plaintiff  from  the 
permanency   of   his   injury.      The   assignments   are   overruled. 

The  eighteenth  assignment  is  overruled.  The  answers  of  plain- 
tiff complained  of  were  within  the  scope  of  the  allegations. 

The  nineteenth  is  also  overruled;  as  we  do  not  believe  the  damages 
found  to  be  excessive.  The  twentieth,  which  complains  of  the  failure 
to  direct  a  verdict,  is  likewise  overruled. 

In  conclusion,  we  may  add  that  the  evidence  to  support  the  find- 
ings of  the  jury  as  to  the  incompetency  and  assumed  risk  was  not 
as  clear  and  satisfactory  as  it  might  have  been.  But  the  issues  were 
made,  and  there  was  evidence  to  support  them,  and  we  think  the 
court  was  authorized  to  submit  them.  We  find  as  conclusions  of 
fact,  in  view  of  the  verdict  rendered,  that  there  was  evidence  that 
Flores  was  an  incompetent  person  to  set  to  work  as  helper  at  this 
press,  when  heavy  work  was  to  be  done;  that  he  was  careless  and 
inattentive  and  in  the  habit  of  turning  things  loose  when  told  to 
hold  them,  and  this  propensity  led  to  his  turning  loose. this  hammer 
handle,  causing  plaintiff's  injury.  That  defendant  knew,  or  in  the 
exercise  of  ordinary  care  should  have  known,  of  his  unfitness;  that 
plaintiff  was  not  guilty  of  contributory  negligence  or  assumed  risk  in 
reaching  for  the  lever  to  stop  the  machine,  impelled  to  act  suddenly 
and  on  the  spur  of  the  moment  in  the  performance  of  the  duty  to 
protect  his  master's  property;  that  he  did  not  know,  and  in  the 
ordinary  discharge  of  his  duties  at  the  press  did  not  necessarily  learn 
of  the  defects  in  the  helper,  which  were  the  proximate  cause  of  his 
injury.     The  judgment  is   affirmed. 

Afftrmed, 

Writ  of  error  refused. 


Southern  Pacific  Company  v.  Joseph  H.  Godfrey. 

Decided  January  22,  1908. 

1 . — ^Venue — Foreign  Corporation — ^Evidence. 

In  a  suit  against  the  Southern  Pacific  Company  in  El  Paso  County,  evi- 
dence upon  a  plea  of  privilege  to  be  sued  in  Harris  County,  considered,  and 
held  insufficient  to  support  said  plea,  and  sufficient  to  support  the  jurisdiction 
of  the  El  Paso  court. 

2. — Federal  Precedents — Not  Binding,  when. 

The  decisions  of  the  Federal  Courts  on  questions  of  jurisdiction  are  not 
binding  on  the  courts  of  this   State  when  no   Federal   question  is  involved. 
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8. — ^ETldenoe — ^Ballroad  Folders. 

The  statements  contained  in  folders  issued  by  railroad  companien,  are 
competent  evidence  against  them  on  a  question  of  venue,  and  the  fact  that 
they  are  issued  or  intended  only  as  advertisements,  does  not  render  them 
incompetent. 

4. — Venue — Transitory  Action. 

A  citizen  of  Arizona  may  sue  a  foreign  corporation  in  this  State  for  per- 
sonal injuries  received  in  Arizona.  Such  actions  are  transitory  and  may  be 
instituted  wherever  the  defendant  is  found. 

5. — ^Negligence — ^Pleading — ^Particularity. 

In  a  suit  against  a  railroad  company  for  personal  injuries  caused  by  the 
negligence  of  the  defendant  in  loading  a  car  with  lumber,  pleading  of  plaintiiT 
considered,  and  held  sufficient  to  put  the  defendant  upon  notice  of  what  it  was 
expected  to  meet  on  the  trial,  and  therefore  sufficiently  specific. 

6. — Charge — Invited  Error. 

A  party  cannot  complain  of  the  submission  of  a  certain  issue  to  the  jury 
when  he  requested  the  submission  of  the  same  issue  in  a  special  charge. 


7. — ^Railroads — ^Loading  Cars — ^Expert  Testimony. 

The  qualifications  of  a  i^itness  to  testify  as  to  the  consequences  of  load- 
ing a  railroad  car  with  lumber  in  a  certain  manner,  considered,  and  held  suffi- 
cient to  admit  his  testimony  as  an  expert. 

8. — ^Master  and  Servant — Safe  Appliances. 

A  servant  has  the  right  to  assume,  not  only  that  his  master  will  endeavor 
to  do  his  duty  in  the  matter  of  furnishing  safe  appliances,  but  that  he  will 
absolutely  do  it. 

9. — ^Assumed  Risk — ^Federal  and  State  Bule. 

The  rule  announced  by  the  Federal  courts  is  the  same  as  that  announced 
by  the  State  courts  in  the  matter  of  assumed  risk. 

Appeal  from  the  District  Court  of  El  Paso  County.  Tried  below 
before  Hon.  J.  M.  Goggin. 

Beall  dk  Kemp,  for  appellant. — The  defendant's  plea  of  privilege 
negatived  every  fact  fixing  the  venue  of  the  ease  in  El  Paso 
County,  and  expressed  the  defendant's  privilege  and  right  to  be 
sued  in  Harris  County,  and  was  fully  sustained  by  the  evidence, 
and  the  court  erred  in  overruling  said  plea  and  compelling  the  de- 
fendant to  go  to  trial  in  El  Paso  County.  Peterson  v.  C,  B.  I.  & 
P.  B.  B.  Co.;  Green  v.  C,  B.  &  Q.  B.  Co.,  see  Law.  Co-op.  Pub. 
Co.  advance  sheets,  XJ.  S.  Sup.  Ct.  Decisions  of  May  15,  1907,  p. 
513,  and  June  1,  1907,  p.  695;  art.  1194,  sec.  25,  Bev.  Stats.,  1895; 
Acts,  26  Leg.,  p.  31;  Acts,  1905,  28  Leg.,  p.  29;  Texas  Central  B. 
B.  Co.  V.  Marrs,  101  S.  W.  Bep.,  1177;  St.  Louis,  I.  M.  &  S.  By. 
Co.  V.  White  &  Co.,  97  Texas,  495. 

Service  on  local  agent  necessary.  National  Cereal  Co.  v.  Earnest, 
87  S.  W.  Bep.,  734;  Mexican  Cent.  By.  Co.  v.  Pinkney,  149  IT.  S.,  201. 

Pleas  of  privilege  sustained.  Texas  &  P.  By.  Co.  v.  Lyncli,  75 
S.  W.  Bep.,  486;  St.  Louis,  I.  M.  &  S.  By.  Co.  v.  White  &  Co.,  97 
Texas,  495;  St.  Louis,  A.  &  T.  B.  Co.  v.  Whitley,  77  Texas,  1'37; 
St.  Louis  S.  W.  By.  Co.  v.  McKnight,  99  Texas,  289;  Atchison,  T. 
&  S.  F.  By.  Co.  V.  Forbis,  35  Texas  Civ.  App.,  255;  Texas  &  P. 
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Ry.  Co.  V.  Edmisson,  52  S.  W.  Eep.,  635;  Atchison,  T.  ft  S.  F. 
Ey.  Co.  V.  Waddell  Bros.,  38  Texas  Civ.  App.,  434;  American  Befrig. 
Trans.  Co.  v.  Chandler,  93  S.  W.  Eep.,  243. 

Said  folder  was  simply  an  advertising  sheet  issued  for  the  benefit 
of  shippers  and  passengers,  and  the  public  at  large;  did  not  tend 
to  prove  any  issue  in  this  case  and  was  not  admissible  in  the  nature 
of  an  admission,  and  was  not  shown  to  have  emanated  from  the 
Southern  Pacific  Company.  Peterson  v.  C,  B.  I.  &  P.  E.  Co.;  Green 
V.  C,  B.  &  Q.  R.  Co.;  advance  sheets  Law.  Co-op.  Pub.  Co.,  TJ.  S. 
Sup.  Ct.,  May  15,  1907,  p.  513,  and  June  1,  1907. 

Where  the  cause  of  action  did  not  arise  in  Texas,  and  is  entirely 
between  parties,  not  citizens  of  Texas,  and  nonresidents  thereof,  and 
the  defendant  is  carrying  on  its  business  and  may  be  found  where 
the  cause  of  action  arose,  and  where  the  plaintiff  resides,  there  is 
no  principle  of  comity  that  requires  the  courts  of  Texas  to  take 
jurisdiction.  Mexican  Nat.  Ey.  Co.  v.  Jackson,  89  Texas,  113-116; 
Dellarn  v.  Mex.  Nat.  Ey.  Co.,  86  Texas,  69;  Morris  v.  M.  P.  By. 
Co.,  78  Texas,  21;  Wells  on  Jur.,  sec.  115;  Borer  on  Int.  Law, 
2d  ed.,  G. 

A  servant  has  no  right  to  assume  that  the  master  has  absolutely 
done  its  duty,  but  is  entitled  only  to  assume  that  the  master  has 
exercised  ordinary  care  in  endeavoring  to  discharge  the  duties  de- 
volving upon  it.  International  &  G.  N.  By.  Co.  v.  Von  Hoesen, 
91  S.  W.  Eep.,  604;  Price  v.  Consumers  Cotton  Oil  Co.,  41  Texas 
Civ.  App.,  47;  Ilightower  v.  Gray,  36  Texas  Civ.  App.,  674;  Kohn 
V.  McNulta,  147  IT.  S.,  238.  (L.  C.  P.  Co.  ed.  B.  37,  150) ;  Motey 
V.  Pickle  Marble  &  Granite  Co.,  74  Fed.  Eep.,  155. 

As  the  plaintiff's  contract  for  employment  arose  in  Arizona  and 
his  cause  of  action  arose  there,  it  was  error  to  charge  the  Texas  rule 
relating  to  assumed  risk  which  is  strictly  in  the  interest  of  the 
employe,  but  the  court  should  have  charged  the  rule  as  announced 
by  the  Supreme  Court  of  the  United  States,  and  the  Federal  Courts. 
Tuttle  V.  Detroit,  G.  H.  &  M.  Ey.  Co.,  122  U.  S.,  189.  (L.  C.  P. 
Co.  B.  30,  1116.) 

The  court  erred  in  refusing  the  defendant's  special  instruction 
No.  3,  which  was  as  follows:  "It  is  a  general  principle  of  law  that 
one  who  accepts  employment  at  the  hands  of  another,  assumes  all 
the  ordinary  risks  incident  to  his  employment,  and  can  not  recover 
for  injuries  resulting  therefrom,  and  as  a  general  rule  it  is  not  the 
duty  of  tlie  employer  to  instruct  him  as  to,  or  warn  him  of  the 
dangers  ordinarily  incident  and  common  to  his  employment,  unless 
information  is  asked.  Missouri  Pac.  By.  Co.  v.  Watts,  64  Texas, 
5G8;  Missouri  Pac.  Ey.  Co.  v.  Callbreath,  66  Texas,  526;  Missouri 
Pac.  Ey.  &  I.  &  G.  N.  By.  Co.  v.  White,  76  Texas,  103. 

The  duty  to  warn  or  instruct  arises  only  when  the  dictates  of 
ordinary  prudence  demand  it  in  the  light  of  particular  circumstances. 
Against  dangers,  as  apparent  to  the  servant  as  to  the  master,  there 
is  ordinarily  no  such  duty,  because  there  is  no  necessity.  Texas  4 
N.  0.  E.  E.  Co.  V.  Sherman,  87  S.  W.  Eep.,  887. 

Patterson  &  V^allace,  for  appellee. — Th^  court  di4  Pot  err  in  over- 
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ruling  defendant's  special  demurrer  raising  the  question  of  juris- 
diction, because  "where  the  action  is  transitory,  and  is  based  on 
personal  injuries,  recognized  as  such  by  universal  law,  the  suit  may 
be  brought  where  the  aggressor  is  found  irrespective  of  the  provisions 
of  the  local  law,  or  whetlier  there  be  any  local  law  at  all  in  force 
at  the  place  where  the  wrong  was  infiicted.^^  Missouri,  K.  &  T. 
By.  Co.  V.  Godair,  87  S.  W.  Rep.,  871;  Atchison,  T.  &  S.  F.  Ev. 
Co.  V.  Keller,  76  8.  W.  Bep.,  802;  Willis  v.  Mo.  Pac,  61  Texas,  432. 

The  court  did  not  err  in  overruling  defendant's  special  demurrer. 

First.  Because  in  an  action  against  a  railroad  company  an  em- 
ploye is  not  presumed  to  know  of  the  unsafe  and  dangerous  condi- 
tion of  the  machinery  and  loads  on  a  car,  and  an  allegation  stating 
that  the  injury  was  caused  by  the  defective  and  unsafe  condition 
of  the  car  or  load  thereon  is  sufficient  without  specifying  the  par- 
ticular defects  or  pleading  the  evidence  showing  how  the  defect 
could  be  remedied  and  the  accident  avoided.  Second.  Because  the 
pleading  was  sufficient  in  that  it  showed  wherein  the  load  was  de- 
fective and  improperly  fastened  and  maintained  on  the  side  and  top, 
which  allowed  the  load  of  lumber  to  shift  and  get  out  of  position. 
Galveston,  H.  &  S.  A.  By.  Co.  v.  Abbey,  29  Texas  Civ.  App.,  211; 
Gulf,  C.  &  S.  By.  Co.  v.  Haden,  68  S.  W.  Bep.,  531;  Galveston, 
H.  &  S.  A.  By.  Co.  v.  Templeton,  87  Texas,  46;  East  Line  &  B.  B. 
By.  Co.  V.  Brinker,  68  Texas,  502;  Oriental  v.  Barclay,  16  Texas 
Civ.  App.,  211;  Miller  v.  Itasca  Oil  Co.,  41  S.  \V.  Bep.,  366;  Gulf, 
etc..  By.  Co.  v.  Johnson,  83  Texas,  630. 

The  court  did  not  err  in  charging  the  jury  that  the  servant  "may 
assume  that  the  master  has  done  his  duty,"  for  the  reason  that 
under  the  law  the  servant  has  the  right  to  assume  or  presume  that 
the  master  has  performed  his  duty  in  providing  a  reasonably  safe 
place  for  the  servant  to  work.  Texas  &  N.  0.  By.  Co.  v.  Bingle,  91 
Texas,  287;  Missouri,  K.  &  T.  By.  Co.  v.  Milam,  20  Texas  Civ. 
App.,  696;  Southern  P.  Co.  v.  Winton,  66  S.  W.  Bep.,  481;  Mis- 
souri, K.  &  T.  By.  Co.  V.  Hannig,  91  Texas,  347. 

FLY,  Associate  Justice. — This  is  a  suit  for  damages  by  appellee, 
who  alleged  that  he  was  a  resident  of  Arizona  Territory,  and,  while 
employed  by  appellant,  as  a  brakeman  on  a  freight  train,  that  he 
was  injured  through  the  negligent  manner  in  which  a  car  was  loaded 
with  lumber,  on  account  of  which  negligence  the  lumber  slid  for- 
ward, precipitating  him  to  the  track,  where  his  right  hand  was 
so  badly  crushed  as  to  require  amputation  of  the  fingers  and  thumb. 
Appellant  answered  by  a  plea  of  privilege  to  be  sued  in  Harris 
County,  Texas,  which  plea  was  overruled.  It  then  answered  by  a 
plea  to  the  jurisdiction  which  was  overruled,  and  it  then  answered 
by  general  and  special  demurrers,  and  set  up  assumed  risk,  contribu- 
tory negligence  and  unavoidable  accident.  A  trial  .by  jury  resulted 
in  a  verdict  and  judgment  for  appellee  for  $5,000. 

We  conclude  that  the  facts  justified  the  jury  in  finding  that  ap- 
pellant was  guilty  of  negligence  in  the  manner  that  it  loaded  and 
secured  the  lumber  on  its  car,  and  that  its  negligence  was  the  proxi- 
mate cause  of  the  injuries  inflicted  on  appellee. 


620<  Texas  Civil  Appeals  Reports,  Vol.  48.     [January, 

Through  the  first  assignment  the  claim  is  made  that  appellant's 
plea  of  privilege  to  be  sued  in  Harris  County  should  have  been 
sustained.  The  proof  that  appellant  introduced  to  show  that  the 
Southern  Pacific  Company  had  an  agent  in  Houston  was  that  it 
had  agents  there  representing  the  "Southern  Pacific's  Steamship 
Lines/'  and  did  not  indicate  that  appellant  had  any  more  control 
over  those  lines  than  it  has  over  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  and  the  other  railroads  that  form  the  Southern 
Pacific  system  through  the  State  of  Texas.  The  evidence  conclu- 
sively established  the  fact  that  appellant  had  its  agents  in  El  Paso 
and  that  it  has  the  same  president  and  exercises  the  same  authority 
over  the  Texas  lines  as  over  the  line  that  runs  through  California, 
Arizona  and  New  Mexico.  The  private  arrangements  that  may 
be  made  as  to  the  pro  rata  of  profits  to  be  given  each  line  is  a 
matter  of  no  concern  to  the  general  public,  but  when  appellant 
holds  itself  out  as  controlling  the  lines  from  San  Francisco  to  New 
Orleans,  when  its  uniformed  servants  run  from  California,  across 
Arizona,  into  Texas,  when  the  equipments  carry  the  name  of  appel- 
lant, and  when  all  the  circumstances  point  irresistibly  to  the  fact 
that  the  Southern  Pacific  Company  controls  the  Galveston,  Har- 
risburg &  San  Antonio  Railway,  persons  along  the  line  can  not  be 
deprived  of  the  right  to  sue  it  wherever  it  has  an  agent,  in  spite  of 
the  fiction  that  the  railroad  of  the  Southern  Pacific  Company  ends 
in  the  middle  of  the  Rio  Grande  on  the  line  between  New  Mexico 
and  Texas.  No  stop  is  made  there,  there  is  no  station  there,  the 
same  servants  with  the  same  uniforms,  the  same  engines,  the  same 
cars  are  retained,  but  in  spite  of  these  facts,  in  spite  of  the  alluring 
advertisements  that  inform  the  confiding  public  that  appellant's 
lines  extend  from  ocean  to  ocean,  and  that  A.  W.  Cheeseman  is 
general  agent  in  El  Paso  of  the  "Southern  Pacific  Company,"  and 
W.  C.  Beck  its  city  agent,  the  denial  is  made  that  appellant  operates 
any  railroad  in  the  State  of  Texas.  Mr.  Cheeseman  can  not  be 
censured  when  he  refuses  to  undertake  to  account  for  the  vast 
amount  of  trouble  and  expense  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company  is  incurring  just  to  get  the  traffic  over 
the  three  miles  of  road  from  El  Paso  to  the  middle  of  the  Rio 
Grande,  or  to  state  why  the  company  never  seeks  to  ship  passengers 
by  railroads  to  California  other  than  the  Southern  Pacific  Company's 
Railroad,  but  positively  refuses  to  ship  them  in  any  other  way. 
The  facts  are  very  similar  to  and  equally  as  potent  as  in  the  case 
of  this  appellant  against  Craner,  101  S.  W.  Rep.,  534,  which  was 
decided  adversely  to  appellant,  which  decision  met  the  approval 
of  the  Supreme  Court.  The  facts  establish  conclusively  that  appel- 
lant has  its  agents  in  the  city  of  El  Paso  and  that  the  District 
Court  of  El  Paso  County  had  jurisdiction  to  try  this  cause. 

Section  25  of  article  1194,  Revised  Statutes,  authorizes  suits 
against  any  foreign  company  doing  business  in  this  State,  in  any 
county  in  which  such  company  may  have  an  agency  or  representative, 
and  tlie  facts  show  that  appellant  was  not  only  doing  business  in 
the  State,  but  also  that  it  had  agents  in  El  Paso  County.  The  case 
of  Peterson  v.  Railway,  205  TJ.  S.,  364,  contains  some  very  refined 
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distinctions  and  attenuated  technicalities,  to  which  it  seems  that 
the  Chief  Justice  and  one  of  the  justices  could  not  subscribe,  and 
to  which  this  court  can  not  subscribe  and  by  which  it  is  not  bound. 
In  the  case  of  Kailway  v.  Allen,  not  yet  published,  the  foregoing 
decision  is  discussed  by  this  court,  and  it  is  held  that  Federal  deci- 
sions are  not  conclusive  on  State  courts  as  to  jurisdiction  when  no 
Federal  question  is  involved.     We  adhere  to  that  opinion. 

We  must  overrule  the  second  assignment  of  error  which  assails 
the  admission  of  a  certain  folder  in  evidence,  which  was  used  by 
appellant  in  its  ticket  oflBces  in  Arizona,  New  Mexico  and  California 
and  which  was  issued  by  appellant,  and  which  tends  to  show  that 
the  line  of  the  Southern  Pacific  Company  extends  from  New 
Orleans,  through  El  Paso,  to  San  Francisco.  While  advertisements 
frequently  give  a  rose-tinted  hue  to  the  claims  contained  in  them, 
and  are  too  often  published  to  deceive  rather  than  to  give  truthful 
information,  still  we  can  see  no  reason  why  an  admission  made 
against  a  party's  interest  therein  contained,  should  not  be  permitted 
to  confront  him  when  a  different  state  of  facts  is  being  contended 
for  by  him.  It  stands  in  the  category  of  any  other  admission  and 
can  not  be  rendered  incompetent  evidence  by  the  contention  that 
it  was  only  an  advertisement  to  catch  the  credulous  public.  Kailway 
V.  Allen,  herein  cited. 

The  court  did  not  err  in  overruling  the  exception  which  raised 
the  question  of  jurisdiction  on  the  ground  that  appellee  was  a  citizen 
of  Arizona,  and  appellant  was  a  foreign  corporation,  and  the  in- 
juries were  inflicted  in  Arizona.  The  action  for  damages  arising 
from  personal  injuries  was  a  transitory  one  and  could  be  instituted 
wherever  the  party  who  committed  the  tort  could  be  found.  Mexican 
By.  V.  Mitten,  13  Texas  Civ.  App.,  653;  Atchison,  T.  &  S.  F. 
Ry.  V.  Keller  (Texas  Civ.  App.),  76  S.  W.  Rep.,  802;  Missouri, 
K.  &  T.  Ry.  V.  Godair   (Texas  Civ.  App.),  87  S.  W.  Rep.,  871. 

The  rules  of  pleading  did  not  require  appellee  to  set  out  in 
greater  detail  than  was  done  the  manner  in  which  appellant  was 
negligent  in  failing  to  fasten  and  secure  the  lumber  on  the  car. 
The  allegation  is:  "That  the  same  was  loaded  with  lumber  or 
planks,  without  said  planks  being  sufficiently  fastened  at  the  ends, 
sides  and  top,  so  as  to  prevent  said  lumber  from  slipping,  and  the 
ends  projecting  over  the  end  of  the  car  and  the  lumber  underneath; 
that  said  lumber,  constituting  the  load  of  said  flat  car,  was  loaded 
in  an  unskillful,  negligent  and  careless  manner  and  way  in  this: 
that  the  ends  of  said  lumber  extended  out  about  even  with  the  ends 
of  said  car,  and  that  the  planks  on  top  of  said  load,  instead  of 
being  even  with  the  ends  of  the  load  and  the  ends  of  the  car,  ex- 
tended out  over  the  ends  of  the  load  and  ends  of  the  car  in  such 
a  manner  as  to  render  said  car  unsafe  and  dangerous  for  brakemen 
when  attempting  to  step  from  one  car  to  another,  or  by  reason  of 
the  fact  that  said  lumber  was  not  sufficiently  fastened  at  the  top 
and  sides,  the  top  boards  and  planks  became  loose  or  jarred  loose, 
and  allowed  the  ends  to  stick  out  over  the  other  part  of  the  load, 
thus  rendering  the  same  unsafe  and  dangerous  to  brakemen  and 
other   employes   whose   duty   required   them   to   go   over   said   train." 
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The  allegations  were  sufBcient  to  put  appellant  upon  notice  of  what 
it  had  to  meet  in  a  trial  of  the  ease.  Appellee  was  not  under  obli- 
gation to  state  to  appellant  the  manner  in  which  it  should  have 
fastened  the  lumber  in  the  exercise  of  reasonable  care.  He  may 
not  have  known  how  it  should  have  been  fastened,  loading  lumber 
not  being  in  the  line  of  his  employment,  still  he  would  not  be 
precluded  from  recovering  damages  from  appellant,  which  should 
have  known  how  to  carefully  load  lumber  and  to  fasten  it  so  that 
it  would  be  prevented  from  slipping  and  becoming  a  menace  to  the 
lives  and  limbs  of  those  whose  duties  required  them  to  pass  over 
the  lumber.  Galveston,  H.  &  S.  A.  Ey.  v.  Templeton,  87  Texas, 
42;  Eailway  v.  Crawford,  9  Texas  Civ.  App.,  245;  Galveston,  H.  & 
S.  A.  Ey.  V.  Abbey,  29  Texas  Civ.  App.,  211. 

The  court,  in  the  preliminary  statement  to  the  charge,  after 
correctly  giving  the  substance  of  the  allegations  as  to  negligence, 
stated:  *Tlaintiff  charges  that  said  defendant  company  was  neg- 
ligent in  failing  to  place  the  cleats  or  binders  connecting  the  stajces 
and  holding  the  lumber  together,  down  close  and  against  the  load 
of  lumber.  That  in  fact  said  binders  or  cleats  were  above  the 
surface  of  the  timber  several  inches,  and  that  it  was  negligence  to 
have  failed  to  place  or  see  that  the  same  were  placed  down  against 
the  lumber,  as  aforesaid,  and  said  negligence  was  the  cause  of  said 
lumber  shifting  and  plaintiflE^s  injuries.'^  The  petition  did  not  in 
terms  contain  the  allegations  set  out  in  the  quotation,  but  within 
its  allegations  was  included  sufficient  to  justify  the  evidence  as  to 
binders  or  cleats  which  connected  the  stakes,  and  we  fail  to  see 
how  the  charge  could  have  prejudiced  the  cause  of  appellant.  The 
charge  was  more  in  detail  than  the  allegations  of  tlie  petition 
justified,  and  yet  it  did  not  present  a  false  issue  or  one  not  com- 
prehended in  the  allegations.  The  allegations  presented  the  issues 
named  in  the  charge,  and  whether  specifically  set  out  in  the  peti- 
tion or  not,  the  substance  was  there.  The  evidence  showed  that 
the  cleats  or  binders  were  not  placed  close  down  on  the  surface  of 
the  lumber,  and  that  the  failure  to  do  that  caused  the  lumber  to 
slip  and  appellee's  fall  was  the  proximate  result  and  the  court  did 
not  err  in  presenting  that  issue  of  negligence  to  the  jury.  It  was  jus- 
tified by  both  pleadings  and  evidence. 

The  sixth  assignment  of  error,  for  the  reasons  hereinbefore  given, 
is  not  well  taken.  The  charge  complained  of  therein  was  not  upon 
the  weight  of  the  evidence.  The  charge  correctly  instructed  the 
jury  that  if  the  lumber  became  disarranged  after  leaving  Yuma  on 
account  of  the  negligence  of  appellant  at  Yuma,  then  appellee  should 
recover,  and  the  court  gave  a  charge  at  the  request  of  appellant 
which  covered  the  case  if  the  car  was  properly  loaded  and  secured 
at  Yuma  and  became  disarranged  in  transit.  All  the  evidence  on 
the  point  as  to  whether  appellee  had  been  warned  as  to  the  danger 
of  going  from  car  to  car  on  the  lumber,  was  to  the  effect  that  he 
had  not  been  warned,  and  the  court  did  not  err  in  not  submitting 
that  question  to  the  jury  in  one  section  of  the  charge.  In  one 
proposition  it  is  urged  that  the  ccart  erred  in  one  section  of  the 
charge  because  it  did  not  submit  the  question  as  to  warning,  and 
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in  another  because  it  did  submit  it.  In  submitting  the  question 
of  warning  to  the  jury  the  court  merely  added  an  item  to  be  proved 
by  appellee  without  adding  anything  whatever  to  the  liability  of  ap- 
pellant. In  other  words,  if  appellant  was  guilty  of  the  negligence 
specified  in  the  charge  in  regard  to  the  fastening  of  the  lumber, 
it  was  liable,  independent  of  any  warning  it  may  not  have  given 
to  appellee.  It  did  not  place  any  additional  burden  on  appellant, 
because  its  witnesses  testified  that  no  warning  was  given.  Appellee 
had  only  worked  as  a  brakeman  for  three  weeks  and  had  studied 
the  business  one  month  before  he  got  a  regular  job,  and  had  never 
been  told  about  the  danger  of  going  from  one  car  to  another  on 
lumber.  These  facts  were  undisputed,  and  tended  to  show  that 
appellee  knew  nothing  about  the  danger.  Appellant  requested  a 
charge  as  to  the  servant  being  warned,  which  was  given  by  tlie 
court.  It  is  not  in  a  position  to  complain  that  the  court  presented 
the   issue. 

M.  H.  Gibbs,  a  witness  for  appellee,  was  asked  if  lumber  properly 
loaded  and  fastened  with  sticks  would  shove  or  get  out  of  position 
in  being  pulled  in  a  train  frm  eighty  to  a  hundred  miles,  to  which 
he  answered  in  the  negative.  The  question  and  answer  were  ob- 
jected to  because  it  was  a  matter  about  which  the  witness  was  not 
competent  to  testify,  and  the  proposition  made  under  the  assignment 
is  that  the  witness  was  not  qualified  to  answer  the  question.  The 
witness  had  been  a  railroad  fireman  and  had  noticed  the  manner  of 
loading  cars  with  lumber  while  in  that  position,  and  then  worked 
as  car  repairer,  one  of  the  duties  of  that  position  being  to  rearrange 
and  adjust  the  lumber  on  cars  when  they  came  in  disarranged.  The 
train  was  about  one  hundred  miles  from  Yuma  when  the  accident 
occurred.  The  witness  had,  before  the  objection  was  interposed, 
testified  as  to  how  cars  should  be  loaded  with  lumber;  that  if  so 
loaded  the  lumber  would  not  move;  that  if  standards  and  cross 
pieces  on  top  were  used,  that  do  not  fasten  down  on  the  lumber, 
that  it  would  move  towards  the  engine  at  the  top.  That  evidence 
was  not  objected  to.  The  evidence,  that  the  lumber  would  not 
move  if  properly  loaded,  and  would  move  if  not  so  loaded,  was  not 
objected  to  and  was  in  effect  the  same  as  that  objected  to  by  ap- 
pellant. We  think  also  that  the  witness  was  qualified  to  testify  as 
an  expert.  Appellant  recognized  this  as  being  true  when  it  placed 
Borcherding,  also  a  car  repairer,  with  about  the  same  qualifications, 
on  the  stand  as  an  expert  as  to  how  cars  should  be  loaded  with 
lumber. 

The  servant  may  rely  upon  the  assumption  that  the  master  will 
do  his  duty  in  furnishing  appliances  to  be  used  by  him.  Not,  as 
appellant  claims,  that  the  master  will  endeavor  to  do  his  duty,  but 
that  he  will  absolutely  do  it.  It  may  be  that  the  duty  will  be  per- 
formed by  the  exercise  of  ordinary  care,  but  the  presumption  is  still, 
not  that  the  master  tried  to  perform  his  duty,  but  that  he  performed 
it.  Merely  an  effort  to  perform  a  duty,  without  performing  it,  is 
negligence.  It  follows  that  the  court  did  not  err  in  charging  the 
jury   that  the   servant   "may   assume   that   the   master   has   done   his 
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duty/'     Texas  &  N.  0.  By.  v.  Bingle,  91  Texas,  287;  Missouri,  K 
&  T.  By.  V.  Hannig,  91  Texas,  347. 

The  proposition  under  the  eighth  assignment  of  error,  that  the 
Texas  rule  as  to  assumed  risk  should  not  have  been  given  in  a 
charge  to  the  jury,  but  the  rule  as  announced  by  the  Eederal  courts, 
can  not  be  sustained.  We  know  of  no  difference  in  the  rule  adopted 
in  Texas  and  that  adopted  by  the  Supreme  Court  of  the  United 
States.  On  the  other  hand,  it  would  seem  that  the  rule  is  the 
same,  for  it  is  said  in  Union  Pac.  By.  v.  Daniels,  152  U.  S.,  689, 
that  the  master  is  required  to  use  reasonable  precautions  to  secure 
tlie  safety  of  the  servant  and  continues:  "He  has  a  right  to  look 
to  the  master  for  the  discharge  of  that  duty.''  That  is  equivalent 
to  saying  that  the  servant  may  assume  that  the  master  will  do  his 
duty.  Again,  in  the  case  of  Union  Pac.  By.  v.  O'Brien,  161  U.  S., 
458,  it  is  said:  "This  engineer  was  entitled  to  rely  upon  the  com- 
pany as  having  properly  constructed  the  road,  and  to  presume  that 
it  had  made  proper  inquiry  in  respect  of  latent  defects,  if  there 
were  any,  in  the  construction,  for  such  was  its  duty,"  etc. 

The  ninth  assignment  of  error  should  be  overruled.  The  part  of 
the  requested  charge,  the  refusal  of  which  is  criticized,  which  referred 
to  the  assumption  of  risks,  was  fully  given  in  the  charge  of  the  court, 
and  that  part  relating  to  the  warning  of  an  employe  was  fully  presented 
in  a  charge  requested  bjr  appellant,  and  given  by  the  court. 

The  remaining  assignments  of  error  question  the  sufficiency  of 
the  evidence  to  support  the  verdict,  and  are  disposed  of  by  our  con- 
clusions of  fact.     The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 


H.  W.   Berbyman  et  al.  v.  Alexander  Biddle  et  al. 

Decided  January  24,  1908. 

1. — ^Estates — Probate  Law  of  1836 — Sale  of  Land — ^Presumption. 

While  the  probate  law  of  December  20,  1836,  provided  for  Bpecial  terms 

of  the  probate  court  for  the  transaction  of  certain  business,  there  was  no 
statutory  requirement  that  the  order  for  such  term  should  be  entered  in  the 
minutes  of  the  court,  and  in  a  collateral  attack  upon  an  administrator's  sale 
of  land  ordered  sold  at  a  special  terra  of  a  probate  court  in  1841  it  will  be 
presumed  that  the  preliminary  statutory  requirements  were  complied  with,  in 
the  absence  of  affirmative  evidence  to  the  contrary. 

2. — ^Estates — ^Administrator's  Sale  in  1841 — ^Terms — ^Description — Conflrmation. 

The  probate  law  in  force  in  1841  did  not  require  an  express  confirma- 
tion by  the  court  of  an  administrator's  sale.  An  order  requiring  the  admin- 
istrator to  sell  on  terms  prescribed  by  law,  was  sufficiently  definite  and  cer- 
tain, since  the  law  required  sales  to  be  made  on  twelve  months  credit.  The 
description  of  the  land  sold  as  the  "N.  E.  league"  of  a  block  of  four  leagues, 
was  sufficient. 

3. — Same — Administrator  as  Trustee  for  Creditor. 

By  order  of  the  probate  court  certain  notes  for  the  purchase  money  of 
lands  of  the  estate  sold  by  the  administrator  were  distributed  among  the 
creditors  in  payment  of  their  claims;  when  one  of  the  notes  fell  due,  the 
purchaser    at   administrator's    sale    conveyed    the    land    to    the    administrator 
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in  his  individual  capacity  as  the  agent  of  the  creditors  in  part  satisfaction 
of  tiie  note;  the  administrator  afterwards,  in  discharge  of  his  agency,  con- 
veyed the  land  to  the  creditor  to  whom  the  note  had  been  distributed.  Held, 
the  conveyance  to  the  administrator  did  not  vest  the  estate  with  the  tiUe  to 
the  land,  and  to  have  been  legitimate  and  unobjectionable. 

4. — ^Trespass — ^Descent — Evidence. 

In  a  suit  for  the  value  of  timber  cut  from  land,  the  issue  being  whether 
or  not  defendant  had  an  interest  in  the  land  by  descent  from  a  former  owner, 
evidence  considered,  and  held  insufficient  to  sustain  such  claim. 

5. — Implied  Partition — Cotenant — ^Acquiescence. 

Where  a  cotenant  sells  by  metes  and  bounds  a  part  of  the  tract  jointly 
owned  by  herself  and  others,  such  part  being  less  than  her  interest,  it  con- 
stitutes a  partition  of  the  land  to  that  extent  which  is  binding  upon  her  and 
may  be  acquiesced  in  by  her  cotenants,  and  in  the  absence  of  evidence  to  the 
contrary,  acquiescence  will  be  presumed  after  the  lapse  of  many  years. 

6. — ^Interveners — Verdict — ^Practice. 

Where,  in  a  suit  of  trespass  to  try  title,  the  jury,  under  instructions 
from  the  court,  return  a  general  verdict  for  plaintiff,  it  is  sufficient  to  support 
a  judgment  against  an  intervener  as  well  as  against  the  defendant. 

Appeal  from  ths  District  Court  of  Cherokee  County.  Tried  below 
before  Hon.  James  I.  Perkins. 

Ouinn,  Norman  &  Ouinn,  for  appellants. 

M.  B.  Sevier,  for  intervener. — The  order  of  the  sale  being  a  general 
order,  and  there  being  no  confirmation  of  said  sale,  and  the  order 
of  the  sale  not  describing  the  land,  and  the  deed  made  to  Sterne 
by  Starr  not  being  based  on  the  proper  order,  report  and  confirma- 
tion by  the  court,  it  was  not  admissible  in  evidence  until  these  re- 
quirements had  been  shown.  Brown  v.  Christie,  27  Texas,  74; 
Collins  V.  Ball,  Hutchins  &  Co.,  82  Texas,  266;  Graham  v.  Hawkins, 
38  Texas,  628;  Peters  v.  Caton,  6  Texas,  557. 

Where  party  to  the  cause  is  not  disposed  of  by  the  verdict  of  the 
jury  there  is  no  basis  for  a  judgment  disposing  of  such  party.  Sill- 
mann  v.  Gano,  90  Texas,  645;  Jackson  v.  State,  31  Texas  Crim. 
App.,   553. 

Word  &  Charlton,  for  appellees. 

REESE,  Associate  Justice. — This  is  a  suit  by  Alexander  Biddle 
ct  al.  against  H.  M.  Berryman  and  others  to  recover  the  value  of 
timber  cut  and  carried  away  by  defendants  from  a  certain  league 
of  land  claimed  to  be  the  property  of  plaintiffs.  Mary  B.  Sevier 
and  her  husband  intervened,  setting  up  title  to  the  land  and  prayed 
judgment    therefor    against    both    plaintiffs    and    defendants. 

The  one  hundred  pine  trees  cut  are  alleged  to  be  of  the  value  of 
$200,  and  in  their  manufactured  state  $2,200,  and  the  oak  trees  cut 
of  the  value  of  $180  standing,  and  $1,100  manufactured  into  staves. 
Plaintiffs  seek  to  recover  the  value  in  the  manufactured   state. 

The  case  was  tried  with  a  jury.  The  court  instructed  a  verdict 
Vol.  XLVIII.  Civil— 40. 
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for  plaintiffs  for  the  land  and  submitted  to  them  the  issue  as  to 
the  good  faith  of  Berryman  in  cutting  the  timber,  the  value  of 
which  had  been  settled  by  agreement.  Upon  the  answer  of  the  jury 
that  Berryman  acted  in  good  faith,  judgment  was  rendered  for 
plaintiffs  for  the  land  and  for  $100,  the  value  of  the  pine  trees,  and 
$180,  the  value  of  the  oak  trees,  it  having  been  agreed  that  that 
was  their  value  standing  on  the  land.  From  the  judgment  defend- 
ants and  interveners  appeal. 

The  land  off  of  which  the  timber  was  cut  was  the  N.  E.  league 
of  a  tract  of  four  leagues,  surveyed  in  a  solid  body,  granted  to 
Helena  Kimble  by  the  Government  of  Coahuila  and  Texas  in  18^. 
On  August  2,  1838,  Helena  Kimble,  then  the  wife  of  William  Nelson, 
joined  by  her  husband,  in  consideration  of  love  and  affection,  con- 
veyed to  her  daughter,  Mary  Sydor,  the  league  in  question. 

Mary  Sydor,  in  turn,  conveyed  it,  September  8,  1838,  to  K.  H. 
Douglass.  Appellees  claim  title  under  deed  by  the  administrator 
of  K.  H.  Douglass  made  in  1841.  The  validity  of  this  conveyance 
to  pass  the  title  of  the  estate  and  heirs  of  Douglass,  and  of  the  pro- 
bate proceedings  under  which  the  sale  was  made  to  authorize  the 
sale  and  conveyance,  are  attacked  by  appellants,  the  interveners 
claiming  title  in  Mrs.  Sevier  as  heir  of  Douglass. 

Helena  Kimble,  the  original  grantee,  was  the  widow  of  James 
(otherwise  Santiago)  Dill,  who  first  made  application  for  a  grant 
of  the  land  in  controversy  in  1802.  It  is  contended  by  appellants, 
Berryman  and  others,  defendants,  that  the  land  was  community 
property  of  Santiago  Dill  and  his  wife,  Helena  Kimble,  and  that 
defendant,  H.  W.  Berryman,  who  cut  the  timber  and  sold  it  to  the 
other  defendants,  as  one  of  the  heirs  of  said  Dill,  owned  an  interest 
in  the  land  and  as  such  owner  had  a  right  to  cut  the  timber.  The 
court  found,  as  matter  of  law,  that  the  title  to  the  land  was  in 
appellees,  but  submitted  to  the  jury  the  issue  of  his  good  faith  in 
cutting  the  timber,  based  upon  H.  W.  Berryman's  bona  fide  belief 
that  he  owned  an  interest  in  the  land,  in  order  to  determine  whether 
appellees  should  recover  the  value  of  the  timber  in  its  manufac- 
tured state  or  only  its  value  as  it  stood  on  the  land  when  cut. 

The  first,  second,  third  and  fourth  assignments  of  error  assail 
the  action  of  the  trial  court  in  admitting  in  evidence  the  orders  of 
the  Probate  Court  of  Nacogdoches  County  in  the  matter  of  the 
estate  of  Kelsoy  H.  Douglass,  made  in  1840  and  1841.  It  is  ob- 
jected, first,  that  the  order  appointing  Starr  administrator  was  void 
on  the  ground  that  it  was  made  at  a  special  term,  and  that  there 
is  no  evidence  in  the  records,  or  minutes  of  the  court,  showing  that 
public  notice  was  given  of  the  holding  of  such  special  term,  or  that 
these  proceedings  would  be  had  thereat. 

The  law  in  force  at  the  time  was  the  Act  of  December  20,  1836 
(Sayles'  Early  Laws,  art.  263),  section  25  of  which  provided  that 
special  terms  of  the  Probate  Court  might  be  held  by  the  Cliief  Jus- 
tice for  the  transaction  of  any  business  within  their  jurisdiction, 
provided  ten  days  notice  is  given  by  advertisement  at  three  of  the 
most  public  places  in  different  parts  of  the  county,  of  the  time  of 
holding  of  said  court,   and   of  all   business  to  be  acted  on   at  said 
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special  term.  It  was  shown  by  appellees  that  neither  among  the 
papers  on  file  of  the  administration,  which  appeared  to  be  intact 
and  complete,  nor  in  the  minutes  of  the  court,  could  any  evidence 
be  found  that  this  notice  was  given.  It  will  be  noticed  that  the 
statute  does  not  require  that  any  order  be  made  with  regard  to  the 
liolding  of  such  special  term,  but  only  that  the  advertisement  be 
made  "at  three  of  the  most  public  places  in  different  parts  of  the 
county.*^  In  a  collateral  attack,  such  as  this  was,  against  the  validity 
of  tlie  proceedings  of  the  Probate  Court,  it  will  be  presumed  that 
the  proper  notice  by  advertisement  was  given  as  prescribed  by  law. 
(Guilford  v.  Love,  49  Texas,  715;  Moody  v.  Butler,  63  Texas,  210; 
Heath  v.  Garrett,  50  Texas,  268;  Fitch  v.  Boyer,  51  Texas,  344; 
Johnson  v.  "Wilcox,  53  Texas,  421;  Weems  v.  Masterson,  80  Texas, 
45.)  The  mere  absence  of  evidence  of  the  notice  in  the  minutes, 
or  among  the  papers,  would  not  overcome  this  presumption. 

Appellants  also  attack  the  sale  by  the  administrator  on  the  ground 
that  the  order  of  sale  does  not  prescribe  the  terms  of  sale,  but  simply 
orders  the  administrator  to  sell  on  such  terms  as  the  law  provides, 
while  the  law  provides  that  sale  shall  be  made  either  for  cash  or 
credit.  Appellants  are  in  error  as  to  the  law  existing  at  that  date. 
Section  29  of  the  probate  Act  of  February  5,  1840  (  1  Sayles*  Early 
Laws,  art.  736),  does  provide  that  sale  shall  be  ordered  to  be  made 
for  cash  or  on  credit,  as  shall  be  most  advantageous  to  the  estate, 
or  as  the  nature  of  the  claims  against  the  estate  may  require.  By 
a  supplemental  Act,  however,  passed  February  5,  1841  (1  Sayles*  Early 
Laws,  art.  954),  the  law  was  changed  and  all  sales  were  required  to 
be  made  on  a  credit  of  twelve  months.  The  order  of  sale  in  the 
present  case  was  made  in  October,  1841,  and  the  sale  November  2, 
1841,  on  twelve  months  credit.  The  order  of  the  Probate  Court, 
directing  the  administrator  to  sell  on  terms  prescribed  by  law  was 
certain  and  definite.  The  order  was  to  sell  all  of  the  property  of 
the  estate.  In  selling  and  conveying  the  land  in  question,  it  was 
described  as  the  N.  E.  league  of  the  four  leagues  granted  to  Helena 
Kimble,  which  was  a  sufficient  description.  The  law  in  force  at 
the  time  of  these  proceedings  did  not  require  a  confirmation  of  the 
sale  by  the  Probate  Court.  (Williams  v.  Cessna,  95  S.  W.  Rep., 
1109;  Act  of  1836,  1  Sayles  Early  Laws,  supra.)  The  sale  was, 
however,  reported  to  the  court  and,  under  orders  of  the  court,  the 
proceeds  of  the  sale  were  distributed  to  the  creditors  and  the  account 
of  the  administrator  embracing  these  matters  was  approved.  If 
confirmation  were  necessary  this  would  be  sufficient  to  show  ap- 
proval by  the  court  of  the  sale  as  against  a  collateral  attack  post- 
poned for  over  sixty  years,  it  clearly  appearing  that  the  estate  re- 
ceived, under  the  proper  order  of  the  court,  the  proceeds  of  the 
sale.     (Corley  v.  Anderson,  5  Texas  Civ.  App.,  219.) 

None  of  the  assignments  of  error  attacking  the  proceedings  of  the 
Probate   Court   are   tenable. 

It  appears  that  the  land  sold  for  $2,000  on  a  credit  of  twelve 
months,  the  administrator  taking  the  note  of  the  purchaser  with  lien 
on  the  land  and  personal  security ;  that  by  some  arrangement  among 
the   creditors,    with   the    approval    of   the    Probate    Court,    this   note, 
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with  others  of  like  kind,  was  distributed  among  the  creditors  in 
payment  of  their  debts;  that  this  particular  note  fell  to  certain 
creditors;  that  the  note  falling  due,  the  land  was  by  the  vendee 
conveyed  to  Starr,  in  his  individual  capacity,  as  the  agent  of  said 
creditors  in  part  satisfaction  of  the  note.  Starr,  holding  the  title 
in  his  individual  capacity  as  agent  of  said  creditors,  afterwards,  in 
discharge  of  his  agency,  conveyed  the  land  to  E.  P.  Levy,  wlio  rep- 
resented ITart  Labatt  &  Co.,  to  whom  the  note  had  been  distributed 
under  the  arrangement  aforesaid.  It  is  contended  by  interveners, 
appellants,  that  the  effect  of  the  conveyance  to  Starr  was  to  revest 
the  title,  legal  and  equitable,  in  the  estate  of  Douglass,  of  which 
Starr  was  administrator.  The  contention  can  not  be  sustained.  The 
conveyance  was  not  to  Starr  as  administrator  of  the  estate  of  Doug- 
lass, but  to  him  in  his  individual  capacity,  merely  as  trustee  for 
tlie  creditors.  This  was  a  perfectly  fair  and  legitimate  arrange- 
ment. The  administrator  having  properly  sold  the  land  so  as  to 
completely  divest  the  title  of  tlie  estate,  and  the  proceeds  having 
been  received  by  tlie  estate  and  applied  to  the  payment  of  its  debts, 
the  estate  was  not  affected  in  any  interest  it  could  possibly  claim, 
by  the  deed  to  Starr  for  the  benefit  of  the  creditors  holding  the  note. 
These  proceedings  and  conveyances  vested  the  title  of  the  estate 
in  E.  P.  Levy,  imder  whom  appellees  have  a  complete  title  to  the 
land. 

It  is,  however,  insisted  by  the  defendants,  who  appeal,  that  H.  W. 
Berrvman  is  the  owner  of  an  undivided  interest  in  the  land,  and 
as  such  entitled  to  cut  the  timber.  Berrvman  claims  that  the  land 
was  community  property  of  Dill  and  wife,  and  that  he  is  an  heir 
of  Dill,  and  tliat  the  deed  of  Helena  Kimble  to  Mary  Sydor  con- 
veyed only  her  undivided  one-half  of  the  league.  The  facts  with 
regard  to  tlie  grant  as  shown  bv  the  record  are  as  follows: 

In   1826   or   18v>7  Elena    (or  Helena)    Kimble,   styling  herself  the 
widow   of    Santiago    Dill,    presented    to    the    Political    Chief    of    the 
Department  of  Texas  her  application   for  a  grant  of  land.     In  the 
application   she   states:     "That  at  the   close   of   December,    Eighteen 
Hundred   and    two,    her   late   husband   appeared   before    Don    Miguel 
Musquez,  who  was  then  in  command  of  this  place,  to  obtain  a  grant 
of  the  tract   of  land   mentioned   in   his   said   application,   as   is   evi- 
denced  by  the   certified   copy,   duly   attached   hereto,   in   consequence 
of  whieli,   the  said   commandant   ordered   that    her   said   husband   be 
put  in  possession,  and  although  it  was  not  done,  the  tract  of  land 
was    possessed   by   the    applicant.      In    Eighteen    hundred    and    eight 
the   same   party   interested   claimed   his   right,   through    the    channel 
of  Senor  A'iana,  military  commandant  of  the  same  place,  as  appears 
in  the  above  mentioned  copy,  by  the  report  made  by  that  command- 
ing officer  to  the  Governor  of  what  was  formerly  known  as  the  Pro- 
vince of  Texas.     In  Eighteen  hundred  and  nine,  the  same  Governor 
called  for  a  report  of  the  officer  who  was  then  in  command  of  the 
aforesaid   place,   and   consequently   the   report   which    appears    in  the 
aforesaid  copy  was  made  with  other  certificates  to  the  same  object. 
However,   the  cry  for  independence  was   raised   in   eighteen   hundred 
and  ten,  and  the  lawful  act  of  possession  did  not  take  place.     There- 
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fore,  I  pray  that,  taking  into  consideration  any  foregoing  state- 
ments and  inasmuch  as  I  own  no'  land  where  to  keep  my  small 
stock  for  the  support  of  my  family,  that  you  be  pleased  to  order 
that  I  receive  the  tract  of  land  to  which  reference  has  been  made, 
and  which  I  have  been  occupying  up  to  this  date.  Wherein  I  shall 
receive  justice  for  which  I  am  applying/' 

Attaclied  to  the  grant  were  certified  copies  of  the  papers  referred 
to  showing  as  follows: 

Santiago  Dill  made  application  in  1802  (the  date  in  the  record 
"1832"  is  evidently  a  mistake)  for  four  leagues  of  land  on  the 
Angelina  Eiver,  the  application  was,  on  January  3,  1803,  referred 
by  Miguel  de  Musquez  to  the  Procurador  of  the  Province  with  in- 
structions to  put  the  party  in  possession  "without  detriment  to  a 
third  party/'  On  April  18,  1808,  an  official  whose  title  does  not 
appear  wrote  as  follows  to  a  person  styled  "His  Lordship,  the  Gov- 
ernor" (evidently  Salcedo,  Political  Chief  at  San  Antonio) :  "San- 
tiago Dill,  a  resident  of  the  place,  presents  the  foregoing  decree 
concerning  the  lands  granted  to  him  by  Liuetant  Dan  Miguel 
Musquez,  when  he  was  in  command  of  the  post,  possession  of  which 
was  not  given  to  him  nor  did  he  apply  for  it,  during  that  long 
period  of  time,  up  to  this  day,  in  order  that  your  Lordship  may 
act  according  to  your  pleasure,  on  my  part  I  find  no  obstacle. 
Nacogdoches,  the  18th  of  April,  1808." 

January,  1809,  Salcedo  made  order  "that  the  actual  commanding 
oflBcer  of  Nacogdoches  will  make  a  new  report  with  full  details  to 
settle  this  business."  On  April  24,  1810,  tiiis  officer  reported  that, 
"In  obedience  to  the  foregoing  decree  he  found  the  land  claimed 
is  vacant"  (attaching  statements  signed  by  adjoining  land  owners), 
"that  the  applicant  has  no  land  besides  that  which  he  cultivates  in 
the  village  of  Nacogdoches  for  his  support  and  that  of  the  six 
persons  who  compose  his  family,  and  that  he  has  more  than  eiglity 
head  of  cattle  and  nineteen  horses,  without  any  place  for  pasture." 
The  record  does  not  disclose  that  any  further  action  was  taken  in 
this  matter  with  regard  to  the  application  of  Santiago  Dill.  The 
application  of  Elena  Kimble  was  referred  to  the  proper  officer 
directing  a  survey  and  that  she  be  put  in  possession  of  the  land 
previously  occupied  by  her,  that  is,  four  leagues.  The  survey  was 
made  and  reported  of  four  leagues  on  the  Angelina  Eiver,  and 
the  grant  formally  extended  to  "Elena  Kimble,  widow  of  Santiago 
Dill,"  in  1828.  She  was  required  to  pay  the  government  fees,  or 
price  of  $30  a  league,  unless  it  had  been  previously  paid.  The  land 
applied  for  by  Elena  Kimble  and  granted  to  her  appears  to  be  the 
same  land  embraced  in  the  application  of  Santiago  Dill  in  1802. 
The  record  does  not  show  when  Santiago  Dill  died.  He  appears  to 
have  been  alive  in  1810,  and  Elena  Kimble  in  her  application  in 
1824  states  that  she  is  his  widow.  Whether  the  land  granted  be- 
came the  separate  property  of  Elena  Kimble  or  community  of  her- 
self and  Santiago  Dill  is  a  question  as  to  which  we  are  in  some 
doubt.  In  the  view  we  take  of  the  law,  when  applied  to  the  facts 
in  the  record,  a  decision  of  that  question  is  not  necessary  as  it  can 
not  affect  the  decision  of  this  case. 
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Assuming  the  land  to  be  community^  the  title  at  the  time  of  the 
grant  vested  one-half  in  Elena  Kimble  and  one-half  in  the  children 
of  Dill  surviving,  if  he  left  such  children.  If  there  were  no  chil- 
dren, Elena  Kimble  took  the  whole.  The  record  is  silent  as  to 
whether  there  were  such  children,  either  at  the  death  of  Dill  or  at 
the  date  of  the  grant.  Outside  of  the  recital  in  his  application  in 
1802,  that  he  desired  the  land  for  himself,  his  children  and  heirs, 
there  is  not  a  particle  of  evidence  that  he  ever  had  any  children. 
It  is  stated  in  the  report  made  by  the  official  in  1810  that  his  family 
consisted  of  six  persons.  TTpon  this  seems  to  rest  the  statement  in 
appellants'  brief  that  Dill  left  surviving  him  four  children.  In 
1838  Elena  Kimble,  then  married  to  Nelson,  made  the  deed  to 
Mary  Sydor,  whom  she  styled  her  child.  This  does  not  even  sug- 
gest that  she  was  Dill's  child  any  more  than  it  does  that  she  was 
Nelson's.  It  is  not  suggested  by  anything  in  the  record  that  she 
is,  or  had  been,  married,  and  that  Sydor  is  her  husband's  name. 
H.  W.  Berryman  testified  that  Elena  Kimble  was  the  widow  of 
Santiago  Dill  and  that  she  was  his  grandmother.  It  does  not  at 
all  follow  from  this  that  Santiago  Dill  was  his  grandfather.  If  so, 
why  should  he  not  have  so  stated?  The  name  Elena  Kimble  sug- 
gests that  she  married  a  man  named  Kimble  after  the  death  of 
Dill.  It  is  shown  that  as  Elena  Kimble  she  married  Nelson,  and 
was  living  with  him  as  his  wife  in  1838.  It  is  just  as  reasonable 
to  conclude  from  the  evidence  of  Berryman  that  Elena  Kimble  was 
his  grandmother,  that  his  ancestor  was  her  child  by  some  other  mar- 
riage either  before  or  after  the  death  of  Dill.  Berryman  testified 
further  that  he  '^claimed  the  land  as  an  heir  of  Dill,"  and  that  he 
cut  the  timber  '^because  it  belonged  to  him  as.  an  heir  of  James 
Dill."  If  this  can  be  taken  as  a  specific  statement  that  he  is  an 
heir  of  James  Dill,  it  was  no  more  than  a  statement  of  a  legal  con- 
clusion. He  may  have  the  idea  that  his  being  the  grandson  of 
Elena  Kimble  constituted  him  an  heir  of  James  Dill.  We  do  not 
think  that  there  is  any  evidence  to  show  that  H.  W.  Berryman 
was  the  grandson  of  Dill,  or  that  Dill  left  any  children  surviving 
him.  To  hold  that  the  evidence  referred  to,  establishes  or  tends,  in 
a  legal  way,  to  establish  either  fact,  is  to  indulge  in  mere  speculation 
as  to  facts  which  it  appears,  if  true,  could  have  been  established 
by  positive  and  direct  evidence.  Why  could  not  H.  W.  Berryman 
have  stated  from  family  reputation,  if  in  no  other  way,  who  his 
ancestor  was,  what  was  his  or  her  name,  and  how  related  to  James 
Dill? 

But  assuming  that  it  is  established  that  H.  W.  Berryman  was 
the  son  of  a  child  of  James  Dill,  it  is  equally  reasonable  to  assume 
that  Mary  Sydor,  the  daughter  of  Elena  Kimble,  was  also  such 
child,  and  as  such  entitled  to  one-fourth  of  the  league  in  question 
in  her  own  right,  Elena  and  Berryman's  ancestor  owning  an  un- 
divided interest  of  one-half  and  one-fourth  thereof  respectively;  or 
assuming  that  Berryman's  ancestor  was  the  sole  surviving  child  of 
James  Dill  and  Elena  Kimble,  and  assuming  that  the  land  was 
community  property,  in  1838,  at  the  time  of  the  deed  to  Mary 
Sydor,    Elena    Kimble    would    have    owned    one-half    undivided    and 
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Berryman's  ancestor  the  other.  The  sale  left  three  leagues  out  of 
which  Berryman  could  get  his  share.  There  is  no  evidence  in  the 
record  that  suggests  what  has  ever  become  of  these  other  three 
leagues  or  as  to  their  value  relatively.  As  the  four  leagues  were 
laid  oif  in  a  solid  body  and  practically  in  a  square^  it  is  a  reasonable 
inference  that  it  was  all  of  about  equal  value.  By  conveying  the 
league  in  question,  Elena  Kimble  elected  to  take  this  as  part  of  her 
share  in  the  land.  It  was  a  partition  which  bound  her  and  bound 
the  other  part  owner,  if  enough  was  left  for  his  full  share  and  he 
acquiesced  in  or  ratified  such  partition.  (Jennings  v.  Borton,  44 
Texas  Civ.  App.,  280. 

So  far  as  the  record  shows,  since  1838,  when  the  deed  to  Mary 
Sydor  was  executed,  and  up  to  the  cutting  of  the  timber  in  ques- 
tion in  1904,  no  assertion  or  claim  of  ownership  has  ever  been  made 
by  H.  W.  Berryman  or  anyone  else  as  heir  of  James  Dill.  Berry- 
man^s  claim  to  the  land  as  heir  of  Dill  appears  from  his  own  testi- 
mony to  have  been  merely  a  mental  process,  of  which  no  outward 
manifestation  was  ever  made.  Indeed,  we  find  him  in  1901  offering 
to  lease  lOOO  or  2000  acres  of  the  land  from  the  representatives  of 
appellees,  with  no  suggestion  of  his  present  claim.  So,  looking  at 
the  matter  from  any  standpoint,  and  even  from  the  forced  conclu- 
sions from  the  evidence  attempted  to  be  drawn  by  appellants,  the 
deed  to  Mary  Sydor  conveyed  good  title  to  the  land.  Our  con- 
clusion, from  the  evidence,  is  that  H.  W.  Berryman  has  shown  no 
right  whatever  in  any  event. 

The  court  did  not  err  in  instructing  the  jury  that  the  title  to 
the  land  was  in  appellees.  It  was  then  not  necessary  to  submit  the 
issue  to  the  jury  as  to  interveners'  title.  There  was  no  issue  to 
submit,  upon  the  evidence,  nor  was  there  any  necessity  to  require 
the  jury  to  find  upon  this  issue  as  contended  by  interveners  in  their 
ninth  and  tenth  assignments  of  error.  The  judgment  rendered  for 
appellees  for  the  land  was  proper  upon  the  court's  finding,  as  matter 
of  law  and  so  instructing  the  jury,  that  they  had  title.  The  fact 
that  the  jury  was  not  required  to  render  a  formal  verdict  for  appel- 
lees and  against  interveners  for  the  land,  is  a  matter  of  no  im- 
portance if  the  court's  finding  on  this  point  was  correct,  and  we 
conclude  that  it  was. 

None  of  the  assignments  presents  error,  and  they  are  severally 
overruled,  and  the  judgment  affirmed. 

Affirmed, 


6.  A.  Works  v.  J.  E.  Hill. 

Decided  January  25,  1908. 

1. — Civil  Action — ^Heasnre  of  Proof — Charge. 

Only  a  preponderance  of  the  evidence  is  the  measure  of  proof  in  a  civil 
case;  hence  a  charge  which  requires  the  evidence  to  show  "conclusively"  a  fact 
in  issue,  is  erroneous. 

2. — ^Requested  Chargre— Partly  Correct— Practice. 

Where  a  party  to  a  trial  requests  a  charge  consisting  of  many  paragraphs 
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which  are  in  the  main,  but  not  all  correct,  it  is  not  reversible  error  for  the 
court  to  refuse  to  give  the  charge  in  the  form  requested. 

Appeal  from  the  County  Court  of  ArmBtrong  County.     Tried  below 
before  Hon.  E.  D.  Doak. 

Cooper  &  Penry,  for  appellants. 

J.  8.  Stallings  and  L.  C.  Barrett,  for  appellee. 

STEPHENS,  Associate  Justice. — The  failure  of  appellee  to  de- 
liver to  appellant  at  Claude,  Texas,  seven  cars  of  sacked  oats  at 
thirty-two  cents  per  bushel  in  accordance  with  a  contract  made  on 
or  about  July  6,  1906,  was  the  main  ground  on  which  recovery  was 
sought  in  vain  in  this  case.  Appellant  also  sought  to  recover  the 
value  of  one  thousand  sacks  at  eleven  cents  each  which  he  had 
furnished  appellee  for  use  in  the  shipment  of  the  oats.  Appellee 
denied  that  he  had  undertaken  to  deliver  more  than  five  cars  of  oats 
and  claimed  that  appellant  had  first  broken  the  contract  and  that 
this  excused  him  from  performance  on  his  part.  He  denied  liability 
for  the  value  of  the  sacks  on  the  ground  that  appellant  owed  him 
an  amount  equal  thereto  on  account  of  breach  of  a  previous  con- 
tract between  them  which  had  resulted  in  damage  to  the  appellee. 
It  seems,  however,  that  this  claim  for  damages  had  been  liquidated 
by  mutual  agreement  and  fixed  at  the  sum  of  seventy-five  dollars, 
and  tliat  appellee  was  to  have  credit  for  that  amount  on  the  sacks 
furnished  him  by  appellant.  But  notwithstanding  this,  appellant 
drew  on  him  for  the  full  value  of  the  sacks  less  twenty-five  dollars, 
stating  that  that  was  all  the  credit  he  could  then  allow.  This  was 
treated  by  the  appellee  as  a  breach  of  the  contract. 

In  submitting  the  issues  to  the  jury  the  court  gave  the  following 
charge,  to  which  error  is  assigned:     "If  the  evidence  as   presented 
shows  conclusively  that  defendant  violated   the  contract   as  charged, 
it  will  be  your  duty  to  allow  the   plaintiff  a  sufficient  damage   to 
cover   his   loss,   said   amount   not   to   exceed   the   amount   sued    for.'' 
It  was  clearly  not  incumbent  on  appellant  to  show  conclusively  that 
appellee   had  violated  the  contract,   since  the   preponderance   of  evi- 
dence is  the  measure  of  proof  in  a  civil  case.     It  is  clear,   there- 
fore, that  tlie  charge  was  abstractly  erroneous,  and  we  are  of  opinion 
that  it  was  also  misleading.     It  may  be  said  that  the  evidence  did 
conclusively   show  a  breach  of  contract  on   appellee's   part,   but  not 
of   the   precise    contract   alleged    in    appellant's    petition,    since    tliat 
called  for  seven  cars  of  oats,  when  the  contract  testified  to  bv  the 
appellee  only  called  for  five  cars.     Besides,  in  any  event   appellant 
was  entitled  to  recover  thirty-five  dollars,  the  difference  between  the 
value  of  the  sacks  and  the  agreed  credit  of  seventy-five  dollars,  and 
this   charge  doubtless  misled   the  jury,  in  the   absence   of   any   fur- 
ther  instruction    on   the    subject,    into    excluding   that    item    of   re- 
covery. 

Appellant    requested    a    special    charge,    consisting    of    numerous 
paragraphs,  which  was  in  the  main  correct,  but  we  are  not  prepared 


1908,'\  Manchester  v.   Bcrsey.  633 

to  say  that  the  court   should   have  given   the  entire  charge,   and   it 
was  only  in  this  form  that  the  court  was  requested   to  give  it. 

For  the   reasons   above   given,   the   judgment   is   reversed    and   the 
cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


W.  Z.  Manchester,  Administrator,  v.  W.  A.  Bursey  et  al. 

Decided  January  25,  1908. 

Estates — Conversion — ^Evidence. 

In  a  suit  by  an  administrator  to  recover  money  of  the  estate  converted 
by  defendants,  evidence  considered,  and. held  insuflicient  to  support  a  tinding 
that  defendants  were  entitled  to  a  credit  for  money  paid  for  the  benefit  of  the 
estate  or  as  advancements  to  the  heirs.  ^ 

Appeal  from  the  County  Court  of  Tarrant  County.  Tried  below 
before  Hon.  John  L.  Terrell. 

Jos.  C.  Scott,  for  appellant. 

No  brief  for  appellees. 

CONNER,  Chief  Justice. — The  above  named  administrator  of 
the  estate  of  John  Bouvet,  deceased,  instituted  this  suit  against 
W.  A.  Bursey  and  William  Bouvet  to  recover  seven  hundred  and 
fifty  dollars  belonging  to  said  estate  and  alleged  to  have  been  received 
and  appropriated  by  the  appellees,  as  may  be  more  fully  seen  from 
the  report  of  a  former  appeal  in  this  case.  41  Texas  Civ.  App.,  271. 
Appellees  pleaded  offsets  for  board,  lodging,  doctor's  bill  and  burial 
expenses  of  said  John  Bouvet,  amounting  to  three  hundred  and 
thirty-one  dollars,  and  payment  of  two  hundred  dollars  to  named 
heirs  of  John  Bouvet.  The  last  trial  resulted  in  a  judgment  in 
appellant's  favor  for  the  sum  of  fourteen  dollars. 

We  see  no  answer  to  appellant's  third  assignment  of  error.  Herein, 
as  in  the  motion  for  new  trial,  it  is  insisted  that  the  recovery  was 
insufficient  in  amount.  The  proof  is  undisputed  that  at  the  time 
of  the  death  of  John  Bouvet  he  had  on  deposit  in  one  of  the  banks 
at  Fort  Worth  six  hundred  and  fifty  dollars,  which,  in  the  present 
condition  of  the  record,  would  appear  to  have  been  all  of  the  estate 
of  John  Bouvet,  deceased.  Nor  is  there  any  conflict  in  the  evi- 
dence to  the  effect  that  William  Bouvet  (since  deceased,  and  now 
represented  in  this  suit  by  his  administrator,  J.  C.  Smith),  and  W. 
A.  Bursey  drew  this  money  from  the  bank.  While,  under  our  opinion 
on  the  former  appeal,  the  offsets  seem  to  have  been  sufficiently 
pleaded,  we  find  no  evidence  whatever  showing  that  any  sum  of 
money  in  fact  had  been  paid  out  by  or  in  behalf  of  appellees  in 
pajTnent  for  the  reasonable  value  of  services  rendered  in  boarding 
and  caring  for  said  Jolm  Bouvet  prior  to  his  death,  or  for  necessary 
burial  expenses  or  for  medicines  or  pliysician's  fees,  and  the  sole 
advancement  made,  so  far  as  disclosed  by  the  record  before  us,  was 


634  Texas  Civil  Appeals  Reports,  Vol.  48.     [January, 

fifty  dollars  to  Felix  S.  Bouvet^  one  of  the  heirs.  If  other  ad- 
vances to  heirs^  or  other  reasonable  and  necessary  expenditures  were 
in  fact  made^  as  alleged,  it  would  seem  to  have  been  easily  sus- 
ceptible of  proof.  In  the  absence  of  evidence,  however,  we  can 
not  assume  that  any  such  payments  were  made. 

The  judgment  must  therefore  be  reversed  and  the  cause  remanded, 
as  appellant  requests. 

Reversed  and  remanded. 


Texas  &  Pacific  Railway  Company  v.  Hollow  ay  &  Rice. 

Decided  January  25,  1908. 

1. — Carrier — ^Injury  to  Live  Stock — ^Destination — ^Measnre  of  Damage. 

A  shipment  of  live  stock  was  made  from  S.  to  L.  via  W.  Upon  arrival  at 
L.  the  stock  were  so  badly  injured  that  there  was  no  market  value  for  them  at 
that  place,  and  they  were  reshipped  to  W.  and  sold  on  the  market  there.  Evi- 
dence considered,  and  held  to  justify  a  charge  that  the  market  value  of  the 
stock  at  W.  was  the  basis  for  the  measure  of  damage. 

2. — Charge — Assumption  of  Pact — ^Harmless  Error,  when. 

In  a  suit  for  damages  to  live  stock  by  a  carrier,  charge  considered,  and 
held  harmless  even  if  subject  to  the  objection  that  it  assumed  that  the  stock 
were  injured  by  the  negligence  of  the  defendant,  since  the  charge,  when  taken 
as  a  whole,  limited  the  right  of  the  plaintiff  to  recover  to  a  £iding  that  the 
defendant  was  negligent. 

Appeal  from  the  District  Court  of  Mitchell  County.  Tried  below 
before  Hon.  James  I.   Sheplierd. 

Wagstaff  &  Davidson,  for  appellant. 

Thurmond  £  Sandushj,  for  appellees. 

SPEER,  Associate  Justice. — Appellees  sued  appellant  to  recover 
fifteen  hundred  and  fifty  dollars  damages  for  alleged  injuries  to  a 
shipment  of  mules  and  horses  from  Sweetwater  via  Fort  Worth  to 
Longview.  The  negligence  alleged  consisted  in  rough  handling  and 
delays  between  Sweetwater  and  Fort  Worth  by  reason  of  which  two 
mares  died  of  their  injuries  at  Longview  and  twenty-two  head  of 
the  others  were  so  badly  bruised  and  injured  as  to  have  no  market 
value  at  that  place,  by  reason  of  which  appellees  reshipped  them  to 
Fort  Worth  and  sold  them  on  that  market.  Appellees  had  a  judg- 
ment for  five  hundred  and  twenty-four  dollars. 

The  principal  contention  of  appellant  is  that  the  court  erred  in 
admitting  evidence  as  to  the  market  value  of  the  stock  at  Fort 
Worth  and  in  submitting  that  value  to  determine  the  measure 
of  damage,  because  the  evidence  shows  that  there  was  a  market 
for  such  stock  at  Longview.  But  we  have  carefully  examined  the 
evidence,  and  while  one  of  the  appellees  testifies  that  he  might  have 
gotten  twenty-five  or  thirty  dollars  apiece  for  the  animals,  yet  he 
denies  that  even  this  sum  was  ever  offered,  and  all  the  witnesses 
who  testify  show  very  clearly  that  the  stock  could  not  be  sold  in 
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the  ordinary  way  on  that  market.  In  fact,  appellees  made  repeated 
efforts,  both  in  the  ordinary  way  and  by  auction,  and  yet  were  un- 
able to  get  an  offer  on  those  animals  that  were  reshipped  to  Fort 
Worth.  There  is  no  contention  either  in  appellant's  pleading  or  in 
the  evidence  that  appellees  were  derelict  in  not  selling  at  Longview, 
but  on  the  contrary  all  of  the  evidence  indicates  that  the  Fort  Worth 
market  was  better  and  that  the  stock  actually  sold  for  more  at  that 
place  than  they  possibly  could  have  been  sold  for  at  Longview;  so 
that  in  no  view  of  the  case  has  appellant  sustained  injury  of  which 
it  can  complain.  Texas  &  Pac.  Ry.  Co.  v.  Coggin,  44  Texas  Civ. 
App.,  423. 

One  paragraph  of  the  court's  charge  is  attacked  as  being  on  the 
weight  of  the  evidence  in  assuming  that  the  death  of  the  two  mares 
at  Longview  was  due  to  appellant's  negligence.  But  if  this  as- 
sumption was  not  warranted  by  the  facts,  yet  that  particular  para- 
graph is  prefaced  with  the  expression  "if  you  find  for  the  plaintiff 
you  will  assess  his  damages  at  the  market  value  of  the  two  mares," 
etc.,  and  from  other  parts  of  the  charge  the  jury  must  have  under- 
stood that  they  could  find  for  the. plaintiff  only  in  the  event  appel- 
lant's negligence  resulted  in  the  injuries.  We  find  no  error  and 
the  judgment  is  affirmed. 

Affirmed. 


First  National  Bank  op  Larned,  Kansas,  v.  J.  D.  McGauqhby. 

Decided  January  25,  1908. 

1. — ^Frand — ^Payment  of  Check  by  Bank — ^Liability. 

One  who  induces  a  bank  to  pay  the  check  of  another  by  false  and  fraudu- 
lent representations  that  the  money  is  to  be  used  for  the  purchase  of  property 
which  would  be  assets  in  the  hands  of  the  drawer  of  the  check  and  to  such 
extent  security  to  the  bank,  is  primarily  liable  to  the  bank  to  the  extent  of  the 
money  not  used  for  the  purpose  represented;  and  this,  irrespective  of  the 
solvency  or  insolvency  of  the  person  drawing  the  check. 

2.^— Same — TelegrTani — Eepretentation — Constmction. 

M.  sent  to  a  bank  the  following  telegram:  "Will  you  pay  C.'s  checks  for 
cattle?"  to  which  the  bank  answered,  **Yes."  Held,  as  between  the  parties,  the 
telegram  must  be  construed  to  mean  checks  given  in  exchange  for  cattle  sold 
and  immediately  delivered  to  C.  Such  an  instrument  must  he  construed  most 
strongly  against  the  party  inditing  the  Mxae, 

Appeal  from  the  District  Court  of  Jones  County.  Tried  below 
before  Hon.   Cullen  P.  Higgins. 

H,  S.  Rogers  and  C.  C.  Ferrell,  for  appellant. — It  having  been 
indisputably  shown  by  the  evidence  that  McGaughey  received  the 
$1,650  by  virtue  of  a  misrepresentation  made  by  him  to  the  appel- 
lant, he  was  primarily  liable  to  appellant  for  the  amount  so  received. 
First  State  Bank  of  Lamed,  Kan.,  v.  McGaughey,  38  Texas  Civ. 
App.,  495;  City  Bank  of  Houston  v.  First  Natl.  Bank  of  Houston, 
45  Texas,  217;  Alston  v.  Kichardson,  51  Texas,  6;  2  Greenleafs 
Ev.,  sec.  123;  18  Am.  &  Eng.  Ency.  of  Law,  p.  225. 
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C.  H.  Steele  and  Sid.  G.  Castles,  for  appellees. 

SPEER,  Associate  Justice. — An  examination  of  the  report  of 
this  case  on  a  former  appeal  will  disclose  the  nature  of  the  suit. 
See  First  State  Bank  of  Lamed,  Kansas,  v.  McGaughey,  38  Texas 
Civ.  App.,  495.  On  that  appeal  we  reversed  the  judgment  of  the 
District  Court  in  sustaining  a  general  demurrer  to  tlie  bank's  peti- 
tion, thereby  holding,  of  course,  that  appellant  would  be  entitled 
to  recover  upon  proof  of  its  allegations.  On  the  last  trial  the  ap- 
pellant, by  reason  of  special  exceptions  having  been  sustained, 
amended  its  petition  so  as  to  show  the  insolvency  of  Clark  and  tliat 
it  would  probably  lose  its  debt  if  McGaughey  were  not  held  liable. 
In  other  respects  the  petition  was  substantially  the  same  as  that 
considered  by  us  on  the  former  appeal.  Before  the  last  trial  Mc- 
Gaughey had  died  and  his  administrator  was  made  a  party  defend- 
ant.    The  last  trial  also  resulted  in  a  judgment  against  appellant 

The  trial  court,  following  up  his  ruling  on  special  exceptions  to 
the  effect  that  Clark's  insolvency  must  have  been  alleged  and  proved, 
instructed  the  jury  as  follows:  "If  you  believe  in  this  case  .  .  . 
that  said  C.  W.  Clark  is  now  insolvent  and  said  amount,  if  any, 
can  not  be  made  out  of  him,  then  you  will  find  for  the  plaintiff  the 
amount  not  so  paid  for  cattle.  .  .  .  But  ...  if  you  fail 
to  believe  from  the  evidence  that  C.  W.  Clark  is  insolvent,  you 
will  find  for  the  defendant."  It  will  be  thus  seen  that  the  court 
treated  McGaughey  as  being  secondarily  liable  only,  while  the  effect 
of  our  former  decision,  and  our  judgment  yet,  is  that  he  was  liable, 
if  at  all,  primarily  and  a  recovery  against  him  should  not  be  made 
to  depend  upon  the  contingency  of  Clark's  insolvency  or  failure 
to  pay.  The  whole  theory  of  appellant's  case,  and  wijthout  the 
establishment  of  which  no  recovery  as  against  McGaughey  could 
be  had,  is  that  it  had  paid  Clark's  draft  under  a  mistake  of  fact 
as  to  the  purposes  for  which  the  same  had  been  drawn,  and  that 
McGaughey  had  induced  such  mistake  by  his  false  representations 
that  tlie  check  was  for  cattle.  By  establishing  these  things  the 
bank  would  be  entitled  to  recover  against  McGaughey  directly  inde- 
pendently of  any  consideration  of  Clark,  save  of  course  it  could 
liave  but  one  satisfaction. 

It  is  suggested  by  appellee  and  argued  with  great  force  that 
under  the  undisputed  evidence  no  other  judgment  could  have  been 
rendered.  The  evidence  witliout  controversy  discloses  that  a  single 
draft  of  eight  thousand  eight  hundred  and  fifty  dollars  was  drawn 
on  appellant  by  Clark,  and  that  seven  thousand  two  hundred  dollars 
of  this  amount  represented  the  value  of  cattle  delivered  to  Clark, 
and  that  the  remaining  one  thousand  six  hundred  and  fifty  dollars 
was  paid  as  a  part  payment  upon  other  cattle  to  be  delivered  in  the 
future  upon  Clark's  paying  the  remainder  of  the  purchase  price  (a 
very  mucli  larger  sum),  and  in  the  event  of  his  failure  so  to  do 
tlie  one  thousand  six  hundred  and  fifty  dollars  was  to  be  treated 
as  a  forfeit.  Clark  did  make,  default,  and  the  one  thousand  six 
hundred  and  fifty  dollars  has  never  been  returned  to  him  nor  the 
appellant.      We    are   inclined   to    hold    that   the   words    of   limitation 
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"for  cattle,"  contained  in  McGaughey's  telegram  to  appellant,  meant 
between  the  parties  that  the  checks  to  be  drawn  against  appellant 
would  be  given  in  exchange  for  cattle  sold  and  -delivered  by  Mc- 
Gaughey  to  Clark.  McGaughey  having  chosen  the  words  to  express 
his  proposition  to  appellant,  that  construction  most  strongly  in  favor 
of  the  latter  should  be  adopted  if  there  is  any  doubt  as  to  his  real 
intention.  As  a  limitation  upon  appellant's  liability  to  pay,  the 
words  "for  cattle,"  when  used  in  the  connection  shown,  would  have 
no  meaning  and  the  limitation  itself  would  be  of  no  substantial 
benefit  if  we  should  hold  otherwise  than  as  above  indicated.  It 
may  be  readily  seen  that  appellant  would  be  willing  to  pay  Clark's 
drafts  for  cattle,  although  he  had  no  funds  with  it  to  his  credit,  if 
in  the  transaction  Clark  actually  received  such  cattle.  The  cattle 
in  such  event  would  constitute  a  security  or  at  least  an  asset  to 
which  the  bank  could  look  for  repayment. 

We  therefore  reverse  the  judgment  of  the  District  Court  and 
render  judgment  for  the  appellant. 

Justice  Stephens  does  not  concur  in  this  conclusion,  but  agrees 
with  counsel  for  appellee  that  the  judgment  should  be  afiBrmed,  not- 
withstanding the  error  in  the  charge. 

Reversed  and  rendered. 

Stephens,   Associate   Justice,   dissenting. 

Writ  of  error  refused. 


Texas  Central  Railroad  Company  v.  Martha  Randal. 

Decided  January  25,  1908. 

Eailroads — Killing  Live  Stock  at  Public  Grossing — ^Evidence. 

In  a  suit  for  the  value  of  a  horse  alleged  to  have  been  killed  by  a  rail- 
road train  through  the  negligence  of  the  defendant  company  at  a  public  cross- 
ing within  the  corporate  limits  of  a  town,  evidence  considered,  and  held  insuflB- 
cient  to  show  negligence  on  the  part  of  the  defendant,  or  that  defendant's 
negligence,  if  any,  was  the  proximate  cause  of  the  killing. 

Appeal  from  the  County  Court  of  Bosque  County.  Tried  below 
before  Hon.  P.  S.  Hale. 

J.  A.  Kibler  and  Cureton  &  Cure  ton,  for  appellant. 

No  brief  for  appellee. 

CONNER,  Chief  Justice. — In  the  County  Court  of  Bosque 
County  on  appeal  from  a  Justice's  Court  appellee  recovered  a  judg- 
ment of  two  hundred  dollars  as  damages  for  the  alleged  negligent 
killing  of  one  of  her  horses  by  one  of  appellant's  passenger  trains 
on  the  5th  day  of  April,  1906.  The  horse  was  struck  and  fatally 
injured  at  a  public  crossing  about  one  mile  west  of  the  town  of 
Morgan.  The  negligence  alleged  w^as  a  failure  to  ring  the  bell  or 
blow  the  whistle  for  the  crossing;  negligent  running  at  a  high  rate 
of   speed   through   the   incorporated   town   and   over   the   crossing;   a 
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failure  to  keep  a  proper  lookout  for  stock  on  or  near  the  track;  and 
in  not  using  proper  efforts  to  avoid  striking  the  horse  after  observ- 
ing him. 

Error  is  assigned  to  the  court's  refusal  to  give  a  requested 
peremptory  instruction  to  find  for  the  defendant^  and  the  material 
question  presented  on  this  appeal  is  whether  the  evidence  sustained 
the  verdict  and  judgment.  The  case  has  not  been  briefed  in  behalf 
of  the  appellee,  and  we  therefore  have  not  been  favored  with  her 
view  of  the  case,  but  we  have  read  the  evidence  as  set  out  in  behalf 
of  the  appellant  in  its  brief,  and  also  as  set  forth  in  the  transcript 
on  appeal,  and  if  there  be  any  phase  of  the  evidence  showing  that 
the  death  of  appellee's  horse  was  the  proximate  result  of  negligence 
on  appellant's  part,  we  have  been  unable  to  find  it. 

Briefiy  stated,  the  evidence  shows  that  some  time  between  sun- 
down and  dark  on  April  5,  1906,  appellant's  westbound  passenger 
train  proceeded  from  the  depot  at  Morgan  at  not  in  excess  of  its 
usual  scheduled  speed  until  after  passing  over  the  crossing  in  ques- 
tion, which  was  about  one  mile  west  of  the  depot  in  Morgan  but 
within  its  incorporated  limits.  The  evidence  further  shows  that 
the  road  was  fenced  on  either  side  of  the  crossing  and  that  about 
the  time  the  train  left  the  depot  appellee's  horse  with  several  others 
was  grazing  in  an  open  glade  several  hundred  feet  south  of  tlie 
crossing;  that  as  usual  the  engineer  whistled  for  the  crossing; 
that  neither  the  engineer  nor  fireman  noticed  any  horses  on  or  near 
the  track;  that  soon  after  the  train  passed  over  the  crossing  the 
bunch  of  horses  noticed  on  the  south  side  of  the  railway  track  ap- 
peared running  along  the  road  on  the  north  side,  but  the  evidence 
fails  to  show  with  certainty  whether  the  horses  crossed  before  the 
train  arrived  at  the  crossing  or  afterwards;  it  rather  tends  to  show, 
however,  that  the  horses  crossed  behind  the  train;  no  one  saw  the 
train  strike  appellee's  horse,  but  it  was  found  later  in  the  night 
a  short  distance  north  of  the  track  with  a  deep  wound  extending 
from  about  the  base  of  the  brain  across  the  neck  to  a  point  behind 
the  horse's  jaw,  and  with  another  wound  on  the  point  of  the  left 
shoulder  extending  back  to  the  stifle  joint,  with  what  some  of  the 
witnesses  designated  as  "car  grease"  appearing  on  the  shoulder  and 
side.  An  examination  of  the  engine  and  cars  on  the  following  day 
disclosed  that  there  was  no  evidence  of  a  collision  with  the  engine, 
but  the  mail  crane,  situated  on  the  mail  car,  had  blood  and  animal 
hair  upon  it  and  was  bent  backward  out  of  its  usual  position,  and 
blood  spots  were  found  upon  the  boards  which  formed  the  south 
approach  to  the  crossing.  Small  scratched  places  were  also  found 
on  the  sides  of  the  mail  car  to  which  the  crane  was  fastened.  The 
mail  clerk  testified  to  the  effect  that  as  his  car  passed  the  crossing 
he  heard  an  unusual  noise  and  went  to  the  do<Jr  of  the  car  to  see 
if  he  could  ascertain  the  cause,  but  was  unable  to  do  so  because  it 
was  dark  at  the  time  and  he  could  not  see  what  it  was.  There 
was  evidence  that  from  the  depot  at  Morgan  to  the  crossing  the 
track  was  level  and  the  view  open  and  unobstructed,  but  we  find 
nothing  whatever  in  the  evidence  tending  to  show  that  the  operatives 
of  the  engine  saw  the  animals  on  the  south  side  of  the  track,  or 
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if  they  were  negligent  in  failing  to  so  observe  them,  that  such 
negligence  was  the  proximate  cause  of  the  injury  to  the  horse. 

If  the  evidence  shows  that  appellants  train  killed  appellee's  horse 
at  all,  it  indicates  that  the  horse  collided  with  the  mail  car  after 
the  locomotive  had  passed  beyond.  Just  how  this  occurred  can  only 
be  conjectured.  The  bunch  of  horses  may  have  been  suddenly 
frightened  by  the  whistle  for  the  crossing  or  the  noise  of  the  ap- 
proaching train,  and  in  attempting  to  cross  appellee's  horse  ran 
against  the  car.  But  if  so,  nothing  in  the  evidence  tends  to  show 
that  the  speed  of  the  train  or  the  blowing  of  the  whistle  constituted 
negligence  which  caused  the  result.  The  killing,  if  any,  having  oc- 
curred at  a  place  where  appellant  was  not  required  to  fence  its  track, 
appellee  was  required  to  show  by  a  preponderance  of  the  evidence 
not  only  that  her  horse  was  injured  by  appellant's  train,  but  also 
that  the  injuries  were  brought  about  or  proximately  caused  by  neg- 
ligence as  alleged.  This,  as  stated,  appellee  wholly  failed  to  do.  See 
Gulf,  C.  &  S.  F.  By.  Co.  v.  Anson,  105  S.  W.  Bep.,  989;  Texas  & 
P.  By.  Co.  V.  Shoemaker,  98  Texas,  451;  Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Baker,  90  S.  W.  Bep.,  869. 

We  conclude  upon  the  authority  of  the  cases  cited  that  the  court 
erred  in  refusing  to  give  the  peremptory  instruction  as  requested, 
and  that  the  judgment  should  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Jacksboro  Stone  Company  v.  Fairbanks  Company. 

Decided  January  25,  1908. 

1. — ^Aotlon — ^Verified  Account — Statnte  Construed. 

An  action  for  the  contract  price  of  a  set  of  track  scales  was  not  upon 
such  an  account  between  the  parties  as  could  be  verified  under  the  statute  in 
such  way  as  to  dispense  with  proof  upon  the  part  of  the  plaintiff.  The  statute 
does  not  apply  to  an  isolated  transaction  by  which  a  single  article  is  sold  upon 
the  one  hand  and  bought  upon  the  other  at  an  agreed  price. 

2. — Secondary  Evidence — Predicate. 

Where  the  evidence  showed  that  all  the  correspondence  relating  to  a  certain 
transaction  was  in  the  hands  of  the  attorneys  for  plaintiff  and  said  attorneys 
had  been  notified  to  produce  a  certain  letter  included  in  said  correspondence, 
a  sufficient  predicate  had  been  laid  for  the  introduction  of  secondary  evidence 
of  the  contents  of  said  letter. 

3. — Same — ^Admissibility. 

Because  a  plaintiff  denies  having  received  a  certain  letter  relating  to 
the  transaction  in  controversy,  is  no  reason  for  excluding  secondary  evidence 
of  the  contents  of  the  letter.  The  denial  of  the  plaintiff  only  affected  the 
weight  of  the  proposed  evidence. 

4. — Contract — ^Waiver  of  Terms — Liability. 

Where  an  article  contracted  for  is  shipped  before  the  time  specified  in 
the  contract  of  purchase,  the  purchaser  is  liable  on  his  contract  of  purchase  only 
in  the  event  he  waives  the  premature  shipment  and  accepts  the  article  as  having 
been  shipped  in  accordance  with  the  contract. 
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Error  from  the  the  County  Court  of  Jack  County.  Tried  below 
before   Hon.   Sil   Stark. 

Sparer  &  McClure,  for  plaintiff  in  error. 

Nicholson  &  Fitzgerald,  for  defendant  in  error. 

SPEER,  Associate  Justice. — The  Fairbanks  Company,  defendant 
in  error,  sued  the  Jacksboro  Stone  Company,  plaintiff  in  error,  to 
recover  the  sum  of  five  hundred  and  ninety-five  dollars,  the  contract 
price  for  a  certain  type  beam  track  scales,  and  recovered  judgment 
for  that  amount  less  fifty  dollars,  the  estimated  cost  of  installing 
the  scales,  which  was  never  done.  The  order  for  these  scales  seems 
to  have  contained  a  notation  to  the  effect  that  shipment  was  to 
be  made  at  such  time  as  the  Stone  Company  might  direct.  The  evi- 
dence indicates  that  this  feature  of  the  order  was  overlooked  by 
the  Fairbanks  Company  and  that  contrary  to  such  stipulation 
shipment  was  immediately  made.  It  j^pears  to  be  undisputed  that 
such  shipment  was  premature,  but  there  is  some  conflict  in  the 
evidence  as  to  whether  the  Stone  Company  waived  the  same  and 
accepted  the  scales.  Much  of  the  evidence  introduced  consisted  of 
the  correspondence  between  the  parties. 

Plaintiff  in  error  offered  to  read  in  evidence  a  copy  of  a  letter 
written  by  its  manager  to  defendant  in  error  which  tended  to  show 
that  tlie  Stone  Company  had  not  accepted  the  scales  after  their 
arrival  at  the  freight  depot  at  Jacksboro,  and  also  tending  to  explain 
why  it  had  paid  the  freiglit  charges.  This  evidence  was  excluded 
upon  the  ground,  first,  tliat  it  was  in  denial  of  plaintiff's  verified 
account,  no  sworn  denial  having  been  interposed;  second,  that  no 
sufficient  predicate  had  been  laid  for  the  introduction  of  a  copy  of 
said  letter;  and,  third,  that  plaintiff  had  shown  that  they  did  not 
receive  any  such  letter.  The  transaction  between  plaintiff  in  error 
and  defendant  in  error  representing,  as  it  did,  an  isolated  transac- 
tion by  which  a  single  article  was  sold  upon  the  one  hand  and  pur- 
chased upon  the  other  at  an  agreed  price,  was  not  such  an  account 
between  the  parties  as  could  be  verified  under  the  statute  in  such 
way  as  to  dispense  with  proof  upon  the  part  of  defendant  in  error. 
Wroten  Grain  &  Lumber  Co.  v.  Mineola  Box  Mfg.  Co.,  95  S.  W. 
Rep.,  744,  and  authorities  there  cited. 

As  to  tlie  predicate  laid  for  the  introduction  of  a  copy,  the  bill 
of  exceptions  shows  that  the  attorneys  for  defendant  in  error  had 
been  notified  to  produce  the  original  letter,  and  that  Alfred  J.  Jones, 
the  manager  of  defendant  in  error,  who  had  conducted  all  of  the 
correspondence  with  regard  to  this  transaction,  and  whose  deposi- 
tion had  been  taken  in  the  case,  had  been  called  upon  in  said 
depositions  to  produce  tlie  original  letter  to  be  used  on  the  trial  of 
the  case,  and  in  reply  had  stated  that  all  of  the  correspondence  had 
been  forwarded  to  his  attornevs  in  this  case,  and  was  then  in  their 
hands.  Under  these  circumstances,  w^e  hardly  see  how  a  more  com- 
plete predicate  could  have  been  laid. 

As  to  the  last  objection  sustained,  the  most  that  can  be  said  is 
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that  defendant  in  error's  testimony  that  such  letter  had  never  been 
received  went  only  to  the  weight  of  the  proposed  testimony,  and 
certainly  constituted  no  ground  for  its  exclusion  altogether.  The 
jury  might  perhaps  have  disbelieved  defendant  in  error's  witnesses 
in  this  respect.  None  of  these  objections  was  good  and  the  court 
erred  in  sustaining  them. 

At  least  a  majority  of  us  are  inclined  to  hold,  under  the  facts 
before  us,  that  plaintiff  in  error  is  liable  on  its  contract  of  pur- 
chase only  in  the  event  it  waived  the  premature  shipment  and 
accepted  the  scales  as  having  been  shipped  in  accordance  with  the 
contract,  to  which  issue  the  excluded  evidence  was  pertinent.  Whether 
plaintil!  in  error  had  accepted  the  scales  was  a  question  of  fact  to 
be  determined  by  the  jury  under  tlie  proper  direction  of  the  court, 
and  there  was  therefore  no  error  in  refusing  to  allow  its  manager 
to  testify  that  he  bad  not  accepted  them. 

Reversed  and  remanded. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

Fred  Balliet. 

Decided  January  25,  I90S. 

1. — ^Railroads — Switohingr — ^Negligrenoe 

In  a  suit  for  personal  injuries  received  by  being  knocked  down  and  run 
over  by  a  moving  train  in  a  switch  yard  of  the  defendant  company,  evidence 
considered,  and  held  to  raise  issues  of  negligence  on  the  part  of  the  defendant 
company  which  justified  the  court  in  refusing  a  peremptory  instruction  for 
the  defendant. 

2. — Same. 

An  employee  of  the  defendant  railroad,  the  foreman  of  its  cement  gang,  was 
neither  a  trespasser  nor  licensee  while  in  the  switch  yards  of  the  defendant 
for  the  purpose  of  getting  his  boarding  car  and  tool  car  placed  so  that  he  could 
do  the  work  which  .be  had  been  ordered  to  do. 

3. — Switch  Yards — Thoroughfare — ^Due  Care. 

Where  defendant's  switch  yards  are  used  as  a  thoroughfare  by  its  employees 
it  is  the  duty  of  the  defendant  to  use  due  care  that  those  in  the  yards  should 
not  be  injured  by  the  negligence  of  other   employees   in   switching   the   cars. 

4. — Crossing  Track — ^Negligence. 

A  person  must  use  ordinary  care  in  crossing  a  railroad  track,  but  it  should 
be  left  to  the  jury  to  determine  whether  or  not  ordinary  care  was  used  in 
failing  to  look  and  listen  in  approaching  the  track. 

Appeal  from  the  District  Court  of  Grayson  County.     Tried  below 
before  Hon.  B.  L.  Jones. 

CoJce,  Miller  £  Coke  and  Smith  &  Wall,  for  appellant. — Appellee 
at  the  time  he  was  injured  was  attempting  to  cross  a  track  where 
he  knew  that  switching  was  constantly  being  done,  or  where  by  the 
exercise  of  ordinary  care,  he  might  have  known  that  switching  was 
being  done;  he  was  not  looking  or  listening  or  giving  any  heed  to 
his  surroundings,  and  was  injured  through  his  own  negligence,  and 
Vol.  XLVin.  Civil— 41. 
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a  peremptory  instruction  in  favor  of  appellant  should  have  been 
given.  Galveston,  H.  &  S.  A.  Ey.  v.  Kutax,  72  Texas,  651;  Gal- 
veston, H.  &  S.  A.  Ry.  V.  Bracken,  59  Texas,  71;  International  &  G. 
N.  Ry.  V.  Neff,  87  Texas,  307;  International  &  G.  N.  Ry.  v.  Graves, 
59  Texas,  331;  International  &  G.  N.  Ry.  v.  DeOllos,  76  S.  W. 
Rep.,  225 ;  Lumsden  v.  Chicago,  R.  I.  &  T.  Ry.,  73  S.  W.  Rep.,  428. 

There  was  evidence  which  tended  to  show  that  even  if  the  cars 
had  been  operated  with  only  the  usual  and  necessary  force,  as  they 
struck  the  cars  standing  on  No.  7,  appellee  in  all  probability  would 
still  have  been  injured,  and  the  charge  was  erroneous  in  permitting 
a  recovery,  regardless  of  that  fact.  Missouri,  K.  &  T.  Ry.  v.  Eyer, 
70  S.  W.,  529;  Texas  &  Pac.  Ry.  v.  Scrivner,  49  S.  W.,  649;  Mis- 
souri, K.  &  T.  Ry.  V.  Hunt,  47  S.  W.,  70. 

The  charge  is  erroneous  and  places  upon  appellant  a  greater  burden 
than  the  law  requires,  in  that  the  jury  are  thereby,  in  substance,  told 
that  appellant  would  be  liable  for  the  failure  of  those  operating  the 
cars  to  keep  a  lookout,  if  by  keeping  a  lookout  they  "would  have 
seen  plaintiff  (appellee)  in  time  to  have  checked  the  speed  of  the 
cars  they  were  operating  or  given  warning  of  the  approach  of  same 
in  time  to  have  avoided  his  injury.*'  International  &  G.  N.  Ry.  v. 
McDonald,  75  Texas,  47;  Missouri,  K.  &  T.  Ry.  v.  Stone,  23  Texas 
Civ.  App.,  Ill;  Texas  &  Pac.  Ry.  v.  Staggs,  37  S.  W.  Rep.,  611; 
Rozwadoskie  v.  International  &  G.  N".  Ry.,  1  Texas  Civ.  App.,  493. 

Wolfe,  Hare  £  Maxey,  for  appellee. — ^Appellees  makes  the  following 
counter-propositions : 

1st.  Whether  appellee  was  guilty  of  contributory  negligence  or 
whether  the  appellant  was  guilty  of  negligence  were  questions  of 
fact  for  the  jury  to  determine  under  all  the  evidence. 

2d.  The  undisputed  evidence  showed  that  appellee  was  an  em- 
ploye of  appellant.  That  his  duty  called  him  to  the  place  where 
he  was  injured  in  defendant's  yards,  and  that  he  was  there  by  reason 
of  his  employment  and  in  the  furtherance  of  his  master's  work  under 
his  employment.  He  was  neither  a  trespasser  or  licensee  and  appel- 
lant's servants  operating  engines  and  cars,  owed  appellee  and  other 
employes  in  the  yard,  the  duty  of  exercising  ordinary  care  to  avoid 
injuring  them. 

3d.  The  finding  of  the  jury  that  appellant  was  guilty  of  neg- 
ligence, which  caused  appellee's  injuries  and  that  appellee  was  not 
guilty  of  negligence  is  amply  supported  by  the  testimony. 

4th.  Appellant's  special  charge  No.  1,  was  upon  the  weight  of 
the  evidence,  and  would  have  been  an  invasion  of  the  province  of 
the  jury  and  was  properly  refused  by  the  court.  Choate  v.  S.  A. 
&  A.  P.  Rv.  Co.,  90  Texas,  88 ;  Houston  &  T.  C.  Rv.  Co.  v.  Turner, 
99  Texas,  547;  International  &  G.  N.  Ry.  Co.  v.  Howell,  20  Texas, 
123. 

RAINEY,  Chief  Justice. — Fred  Balliet  instituted  this  suit  against 
the  ^Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  to  recover 
for  personal  injuries  to  himself  received  in  the  company's  yard  at 
Hillsboro,    Texas.      Defendant    plead    a   general    denial,    contributory 
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negligence  and  assumed  risk.  A  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $9,760,  from  which  this  appeal 
is  taken. 

The  facts  are  in  substance  as  follows:  On  July  11,  1906,  plaintiff 
was  in  appellant^s  employ  as  foreman  on  a  concrete  gang.  He  had 
been  at  work  at  Greenville  for  some  two  weeks  when  he  was  ordered 
by  his  foreman,  Mr.  Wheeler,  to  take  his  cars  to  Hillsboro,  Texas, 
to  put  in  a  concrete  platform  around  the  passenger  depot  there.  He 
had  a  boarding  car  and  a  tool  car;  he  and  the  men  of  his  gang 
stayed  in  the  boarding  car.  He  went  to  Hillsboro  on  a  passenger 
train,  while  his  cars  were  taken  there  by  a  local  freight  train.  He 
reached  Hillsboro  about  10  a.  m.  July  11.  His  cars  had  not  arrived, 
and  he  did  not  see  them  until  about  2  p.  m.,  when  they  passed 
the  depot,  being  taken  to  South  Yards.  He  went  to  the  freight 
agent  at  the  freight  office  across  from  the  passenger  depot  and 
asked  him  about  the  cars;  that  office  was  about  one  mile  from  the 
South  Yards.  As  soon  as  he  arrived  in  Hillsboro  that  morning  he 
had  gone  to  the  freight  agent  and  told  him  to  set  the  cars  as  soon 
as  possible  in  order  that  he  might  begin  work;  the  agent  said  he 
would  do  so  as  soon  as  he  could.  He  saw  the  agent  again  after 
1  p.  m.  and  asked  him  to  set  the  cars,  and  the  agent  replied  that 
the  cars  could  not  be  set  until  3  p.  m.  Later  he  went  to  the  agent 
again  and  was  informed  that  the  cars  could  not  be  set  until  late 
at  night.  He  then  said  to  his  crew,  ^^Let  us  go  out  to  the  Soutli 
Yards  and  see  the  yardmaster,  so  we  can  get  the  bunk  cars  and 
tool  cars  down  here  at  the  depot  where  we  will  have  a  place  to  sleep 
and  to  stay.'*  They  then  rode  on  a  switch  engine  out  to  South 
Yards  to  see  the  yardmaster.  He  didn't  know  the  name  of  the  yard- 
master.  He  had  been  through  the  South  Yards  about  a  half  dozen 
times  before  with  his  cars.  On  those  occasions  he  sometimes  stayed 
a  half  day,  and  sometimes  only  two  or  three  hours,  and  his  cars 
would  be  stationed  in  the  South  Yards  and  he  would  have  to  see 
the  yardmaster  to  get  the  cars  ordered  out.  They  rode  to  the  South 
Yards,  this  time  on  the  main  line.  He  got  off  the  switch  engine 
right  where  the  main  line  came  into  the  yards — at  the  north  end 
of  the  yards — and  went  to  the  bunk  car,  which  was  sitting  at  the 
end  of  the  second  track.  He  stayed  in  the  bunk  car  about  five  min- 
utes, then  went  to  the  yardmaster's  office,  but  the  yardmaster  wasn't 
there.  He  then  went  east  from  the  yardmaster's  office,  looking  for 
the  yardmaster,  and  was  injured  while  crossing  the  tracks.  He  was 
going  across  east,  there  were  some  cars  standing  on  the  track  south 
of  where  he  was  about  to  cross,  but  none  on  the  north  ends  of  the 
tracks.  Just  as  he  stepped  on  the  last  track,  about  five  or  six  feet 
from  some  cars  which  were  standing  there,  the  cars  came  back 
very  rapidly;  he  jumped  off  the  track,  but  the  cars  hit  him,  knock- 
ing him  down  and  cutting  off  his  right  arm  and  breaking  his  left  leg 
above  the  ankle.  He  had  passed  over  several  tracks  before  he  was 
struck,  and  had  reached  the  last  track,  which  had  cars  on  it.  The 
tracks  were  all  blocked  and  there  were  cars  on  the  track  west  of 
the  one  where  he  was  struck.  At  the  time  of  the  collision  he  was 
right  in  the  center  of  the  track  and  jumped  east.     He  was  struck 
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by  the  northeast  comer  of  the  ear  on  the  right  shoulder  and  was 
knocked  about  fifteen  feet  north,  but  doesn't  remember  whether  he 
fell  on  the  rail  or  not;  two  wheels  ran  over  him  and  when  the  car 
stopped  he  was  lying  near  the  door  of  the  car,  which  is  situated  in 
the  center  of  the  same  on  the  east  side.  It  was  a  refrigerator  car. 
He  didn't  know  about  where  the  switch  engine  was  before  he 
started  over  around  these  cars.  He  had  never  been  a  switchman,  but 
had  been  around  about  where  switching  had  been  done.  Had  been 
in  railroad  service  about  six  years  and  knew  how  switchmen  handle 
cars  in  yards.  The  grounds  in  the  yards  were  level.  He  did  not 
know  how  many  cars  there  were  in  the  string  of  cars  he  was  trying 
to  pass  around ;  he .  did  not  know  what  made  the  cars  move  and 
didn't  see  what  struck  them.  The  cars  started  very  suddenly, 
jumped  in  the  air  and  dust  flew  out  of  them;  switchmen  usually 
couple  cars  very  feasy;  these  cars  were  coming  too  fast,  about  fifteen 
or  twenty  miles  per  hour,  judging  from  the  way  they  were  struck. 
Switching  in  the  proper  manner  cars  ought  to  be  moved  about  two 
or  three  miles  per  hour;  if  these  cars  had  been  running  three  or 
four  miles  per  hour  he  would  have  had  plenty  of  time  to  have  gotten 
away.  The  bell  was  not  rung,  nor  was  the  whistle  blown,  nor  did 
he  hear  any  warning  or  alarm. 

Plaintiff  knew  that  in  switching  it  is  usual  for  cars  to  be  kicked 
in  against  other  cars.  On  this  occasion  the  cars  were  kicked  with 
unusual  and  unnecessary  force,  which  caused  the  car  struck  to  move 
very  rapidly,  striking  plaintiff,  knocking .  him  down  and  running 
over  him,  causing  the  loss  of  his  arm  and  severely  injuring  his  leg. 
Persons  having  business  there  are  in  the  habit  of  going  across  the 
track,  and  the  yards  are  used  all  the  time  as  a  thoroughfare  by 
the  employes  of  the  road.  From  these  facts  we  conclude  that  the 
defendant  was  guilty  of  negligence  and  that  plaintiff  was  not  guilty 
of  negligence  and  did  not  assume  the  risk. 

Appellant  complains  of  the  trial  court  for  refusing  a  peremptory 
instruction  to  the  jury  to  return  a  verdict  for  defendant.  We  think 
there  was  no  error  in  this  respect.  The  facts  presented  issues  that 
required  the  determination  of  the  jury  and  it  was  proper  for  the 
court  to  submit  them  to  the  jury. 

Many  of  appellant's  assignments  of  error  attacking  the  court's 
charge  and  in  refusing  special  charges  asked  by  appellant  are 
based  upon  the  theory  that  plaintiff  was  a  trespasser,  or  at  most 
a  mere  licensee  and  defendant  owed  him  no  duty.  We  are  of  the 
opinion  that  this  theory  is  untenable.  Plaintiff  was  an  employe  of 
the  defendant,  and  while  his  regular  duties  were  not  to  be  performed 
in  and  about  the  Hillsboro  yard,  yet,  as  foreman  of  the  cement 
crew,  he  had  charge  of  a  boarding  car  and  tool  car  for  the  men 
under  him,  and  these  cars  had  to  be  placed  in  the  yards  at  Hillsboro 
during  the  time  he  and  his  men  were  working  there,  and  in  fur- 
therance of  having  his  cars  placed  he  was  hunting  the  yardmaster, 
who  was  presumably  in  the  yard,  and  in  prosecuting  the  search  in 
the  yard  he  could  not  be  considered  a  trespasser  or  merely  a  licensee. 
Besides,  the  yard  was  used  as  a  thoroughfare  by  the  employes,  and 
it  was  the  duty  of  the  employes  in  doing  the  switching  to  use  due 
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care  that  those  in  the  yard  should  not  be  injured  by  their  negli- 
gence. Houston  &  T.  C.  Ry.  Co.  v.  Turner,  99  Texas,  547;  Inter- 
national &  G.  N.  Ry.  V.  Howell,  20  Texas  Ct.  Rep.,  123. 

The  appellant  complains  of  that  portion  of  the  court's  charge 
which  instructed  the  jury,  in  substance,  that  if  they  believe  that 
the  servants  of  defendant  operating  the  cars,  struck  the  car  that 
injured  plaintiff  and  that  they  were  propelled  with  unusual  and 
unnecessary  force  and  violence,  and  that  such  operation  constituted 
negligence,  to  find  for  plaintiff.  The  contention  is  that  the  court  in 
giving  this  charge  ignored  the  question  whether  or  not  the  em- 
ployes operating  the  cars  knew,  or  by  the  exercise  of  ordinary  care 
might  have  known  of  the  presence  of  some  one  on  the  track,  and 
knew,  or  might  have  known,  that  the  cars  would  be  set  in  motion. 
We  are  of  the  opinion  that  the  charge  of  the  court  in  this  respect 
was  proper.  It  was  the  duty  of  said  employes  under  the  circum- 
stances to  observe  care  in  making  the  switch  to  prevent  injury  to 
any  person  lawfully  on  the  track,  and  if  said  cars  were  operated 
with  unusual  and  unnecessary  force,  the  jury  were  authorized  to  find 
negligence.  The  court,  in  another  part  of  its  charge,  had  defined 
negligence  and  ordinary  care  and  the  failure  complained  of  was 
harmless. 

The  proposition  is  made  that  "Said  charge  is  erroneous  and  places 
upon  appellant  a  greater  burden  than  the  law  requires,  in  that  the 
jury  are  thereby,  in  substance,  told  that  appellant  would  be  liable 
for  the  failure  of  those  operating  the  cars  to  keep  a  lookout,  if 
by  keeping  a  lookout  they  Vould  have  seen  plaintiff  (appellee)  in 
time  to  have  checked  the  speed  of  the  cars  they  were  operating  or 
given  warning  of  the  approach  of  same  in  time  to  have  avoided  his 
injury.'  '*  We  see  no  error  in  the  court's  charge  in  this  respect. 
The  court  left  it  to  the  jury  to  determine  whether  or  not  it  was 
the  duty  of  defendant's  employes  to  keep  a  lookout  and  whether 
the  failure  to  do  so  was  negligence,  and  was  the  proximate  cause 
of  the  injury.     The  charge  was  warranted   by   the   evidence. 

The  following  special  charge  was  refused,  of  which  appellant 
complains,  viz. :  "In  this  case  you  are  instructed  that  it  was  plain- 
tiff's duty  in  approaching  and  going  upon  defendant's  tracks  to 
look  and  listen  for  approaching  cars  on  said  track,  and  the  evi- 
dence under  all  the  circumstances  failing  to  show  that  he  did  this, 
you  will  return  a  verdict  for  the  defendant."  There  was  no  error 
in  refusing  to  give  this  charge.  It  is  upon  the  weight  of  the 
evidence  in  that  it  tells  the  jury  that  it  was  plaintiff's  duty  to  look 
and  listen,  thereby  assuming  it  was  negligence  to  fail  to  look  and 
listen.  The  rule  is,  that  a  person  must  use  ordinary  care  in  cross- 
ing a  railroad  track,  and  it  should  be  left  to  the  jury  to  say 
whether  or  not  ordinary  care  was  used  in  failing  to  look  and  listen 
in  approaching  the  track.  The  court  properly  submitted  this  issue 
in  its  main  charge.  Gulf,  C.  &  S.  F.  Ry.  v.  Anderson,  76  Texas, 
244;  International  &  G.  N.  Ry.  v.  Dyer,  76  Texas,  156;  Galveston, 
H.  &  S.  A.  Ry.  V.  Porfert,  72  Texas,  '344. 

The  court  fairly,  fully  and  correctly  submitted  all  the  issues  in 
the  case  to  the  jury. 
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We   find  no  error  of  the  trial  court  that  requires   a   reyersal  of 
the  case  and  the  judgment  is  a&med. 

Affirmed, 
Writ  of  error  refused. 


Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

C.  A.  Thomas. 

Decided  January  25,  1908. 

1. — Kailroad  PremiBes — ^ZiiTitation  to  Enter  TTpon — ^Dnty  of  Owner. 

In  a  suit  for  personal  injuries  inflicted  b^  violently  propelling  a  car 
against  the  car  in  which  plaintiff  was  engaged  in  unloading  freight,  evidence 
considered,  and  held  to  show  that  plaintiff  was  neither  a  trespasser  nor  a 
licensee  upon  defendant's  premises,  but  was  there  by  invitation  of  the  defend- 
ant for  a  lawful  purpose,  and  that  defendant  was  liable  for  the  injuries  in- 
flicted by  its  negligence. 

2. — Charge — ^Assumption  of  Fact — ^Harmleti. 

The  assumption  by  the  court  in  its  charge  that  cars  on  the  side  track 
of  a  railroad  were  shipped  in  over  the  line  of  said  railroad,  if  not  warranted 
by  the  evidence  was,  at  least,  harmless  in  a  suit  for  personal  injuries  inflicted 
by  the  negligence  of  the  defendant  upon  one  engaged  in  unloading  a  car  so 
situated. 

3. — Same — ^Same— TTndispnted  Testimony. 

Where  the  evidence  upon  an  issue  is  undisputed,  it  is  not  error  for  the 
court  to  assume  the  issue  as  uncontroverted. 

4. — ^Negligence — No  Issue — Charge. 

It  is  not  error  for  the  court  to  refuse  to  submit  as  an  issue  of  negligence 
a  ground  upon  which  plaintiff  did  not  rely  by  either  pleading  or  evidence. 

5. — ^Verdict  not  Excessive. 

A  verdict  for  $18,000  cannot  be  held  excessive  where  the  evidence  showed 
that  plaintiff's  face  was  disfigured  and  his  spinal  column  permanently  injured, 
that  he  had  suffered  and  would  continue  to  suffer  great  pain,  and  in  view  of  his 
age  and  earning  capacity. 

Appeal  from  the  District  Court  of  Grayson  County.  Tried  below 
before  Hon.  B.  L.  Jones. 

Coke,  Miller  &  Coke  and  Smith  £  Wall,  for  appellant. — The  evi- 
dence shows  that  appellee  went  into  appellant's  yards  and  into  one 
of  its  cars  solely  on  his  own  business,  and  not  at  all  for  the  advan- 
tage or  benefit  of  appellant,  and  without  invitation,  express  or  im- 
plied, from  appellant,  or  from  anyone  who  was  authorized  by  ap- 
pellant to  give  such  an  invitation,  and  was  at  the  time  of  his  in- 
jury a  trespasser;  also  that  appellant's  servants  did  not  know  of 
his  presence  in  the  car,  and  did  not  wilfully  or  wantonly  injure  him, 
and  a  peremptory  instruction  in  favor  of  appellant  should  have  been 
given  by  the  court.  Galveston  Oil  Co.  v.  Morton,  70  Texas,  400; 
Post  V.  Texas  &  Pac.  Ev.,  23  S.  W.  Rep.,  708;  Andrews  v.  Ft. 
Worth  &  D.  C.  Rv.,  25  S.  W.  Rep.,  1040;  Missouri,  K.  &  T.  Rv. 
V.  Cowles,  67  S.  W.  Rep.,  1078;  Crawleigh  v.  Galveston,  H.  &  S. 
A.  Ry.,  67  S.  W.  Rep.,  141;  Atchison,  T.  &  S.  P.  Ry.  v.  Mendoza, 
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60  S.  W.  Hep.,  327;  Woolwine  v.  Chesapeake  &  0.  Ey.  (W.  Va.), 
15  S.  E.  Eep.,  81;  16  L.  E.  A.,  271,  and  eases  cited;  Kansas  City, 
Ft.  S.  &  M.  Ey.  V.  Cook,  66  Fed.  Eep.,  115;  31  U.  S.  App.,  277; 
Cleveland,  C.  C.  &  St.  L.  Ey.  v.  Tartt,  64  Fed.  Eep.,  823,  24  U.  S. 
App.,  504;  C,  C.*C.  &  St.  L.  Ey.  v.  Ballentine,  84  Fed.  Eep.,  935;  56 
U.  S.  App.,  266;  Dowd  v.  Chicago,  M.  &  St.  P.  Ey.,  84  Wis.,  114; 
54  K  W.  Eep.,  27;  Benson  v.  Baltimore  Traction  Co.  (Md.),  20 
L.  E.  A.,  714;  Lachat  v.  Lutz  (Ky.),  22  S.  W.  Eep.,  218. 

Wolfe,  Hare  &  Maxey,  for  appellee. — In  going  upon  premises  of 
railway  company  on  business  with  a  person  rightfully  there  not  a 
trespasser.  Dillingham  v.  Teeling,  24  S.  W.  Eep.,  1094;  Klugherz 
V.  Cliicago,  M.  &  St.  P.  Ey.  Co.,  95  N.  W.  Eep.,  586;  Shelby  v. 
Ey.  Co.,  3  S.  W.  Eep.,  157;  Atchison,  T.  &  S.  F.  Ey.  Co.  v.  Mc- 
Elroy,  91  Pac.  Eep.,  785;  Central  of  Georgia  Ey.  Co.  v.  Hunter, 
58  S.  E.  Eep.,  154;  Campbell  v.  Harris,  4  Texas  Civ.  App.,  640; 
Chicago  &  N.  W.  Ey.  Co.  v.  Dunleavy  (111.),  39  Am.  &  Eng.  Eail- 
road  Cases,  392;  St.  Louis,  I.  M.  &  S.  Ey.  Co.  v.  Fairbairn,  48 
Ark.,  491.  On  premises  by  implied  invitation  of  company.  Nichols 
V.  Washington,  0.  &  W.  Ey.  Co.  (Va.),  32  Am.  &  Eng.  Eailroad 
Cases,  29;  Tobin  v.  Ey.  Co.,  59  Me.,  183;  3  Elliott  on  Eailroads, 
sec.  1249,  and  authorities  cited.  On  premises  by  express  invitation 
of  consignee.  Missouri,  K.  &  T.  Ey.  Co.  v.  Taylor,  85  Pac.  Eep., 
528;  Fry  v.  Hillan,  37  S.  W.  Eep.,  359.  •  Consignee  had  right  to  go 
upon  premises  and  had  a  right  to  send  appellee.  Toledo,  W.  &  W. 
Ey.  Co.  V.  Crush,  67  111.,  262,  16  Am.  Eep.,  618;  St.  Louis,  I.  M.  & 
S.  Ey.  Co.  V.  Fairbairn,  48  Ark.,  491.  Duty  of  railway  company 
toward  appellee  on  account  of  user  of  premises.  Eailway  Co.  v. 
Shifiet,  98  Texas,  326;  Fleming  v.  Louisville  &  N.  Ey.  Co.,  61  S. 
W.  Eep.,  58.  Duty  owed  persons  unloading  cars.  St.  Louis  S.  W. 
Ey.  Co.  V.  Bryson,  41  Texas  Civ.  App.,  245;  St.  Louis  S.  W.  Ey. 
Co.  V.  Brown,  69  S.  W.  Eep.,  1010.  Duty  to  persons  on  premises 
to  welcome  the  coming  or  speed  the  parting  guests.  Hamilton  v. 
Texas  &  Pac.  Ey.  Co.,  64  Texas,  251;  Gulf,  C.  &  S.  F.  Ey.  Co.  v. 
Williams,  21   Texas  Civ.  App.,  470. 

BOOKHOTJT,  Associate  Justice. — This  was  a  suit  instituted 
by  appellee  in  the  District  Court  of  Grayson  County,  Texas,  to  re- 
cover of  appellant  damages  in  the  sum  of  $40,000  on  account  of 
personal  injuries  he  claims  to  have  received  at  Sherman,  Texas,  on 
or  about  February   12,  1906. 

For  cause  of  action  appellee  alleged,  in  substance,  that  on  Feb- 
ruary 12,  1906,  he  was  in  one  of  appellant's  freight  cars  situated 
just  north  of  Houston  Street,  in  the  city  of  Sherman,  on  one  of 
appellant's  unloading  tracks;  that  said  car  was  loaded  with  bananas 
for  the  firm  of  Shivel  &  Stewart,  and  was  located  at  a  point  on  a 
track  which  was  commonly,  habitually  and  daily  used  for  placing 
cars  in  order  that  they  might  be  unloaded  by  persons  who  had 
freight  in  the  same;  that  it  was  usual  and  customary  for  people 
owning  freight  and  for  employes  of  unloading  companies  and  the 
public  in  general,  to  frequent  the  place  where  said  car  was  situated 
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and  unload  freight  from  the  cars  on  said  track,  all  of  which  n^as 
well  known  to  appellant  and  its  employes  operating  trains  in  its 
yards.  That  appellee  had  gone  to  said  car  to  see  George  Stewart 
in  regard  to  business  affairs  and  for  the  purpose  of  assisting  the 
said  Stewart  in  unloading  the  fruit  from  said  car  and  was  right- 
fully in  said  car  when  appellant's  employes,  without  giving  sufficient 
warning,  negligently  and  wilfully  ran  another  car  against  the  car 
where  he  was,  with  great,  unusual  and  unnecessary  force,  causing 
him  to  be  thrown  against  the  walls,  sides  and  door  facing  of  said 
car.  That  appellant's  employes  operating  the  car  and  engine  which 
struck  the  car  in  which  he  was  situated,  saw  and  knew  that  appellee 
and  said  Stewart  were  in  said  car  in  ample  time  to  have  avoided 
striking  it  in  such  manner,  and  knew  the  danger  to  which  persons 
in  said  car  would  be  exposed  by  doing  so,  or  if  said  operatives  did 
not  actually  know  that  appellee  and  said  Stewart  were  in  said  car, 
they  knew  that  said  car  was  on  one  of  appellant's  imloading  tracks 
where  freight  was  commonly,  habitually  and  daily  unloaded  from 
cars,  by  persons  who  had  freight  in  the  car  situated  on  said  track 
and  well  knew  that  said  fruit  car  and  other  cars  on  said  track  were 
loaded  with  freight  which  was  to  be  unloaded  from  said  cars  and 
in  the  exercise  of  ordinary  care  and  by  keeping  such  a  lookout  as 
a  person  of  ordinary  care  would  have  kept,  would  have  discovered 
and  known  that  there  were  persons  in  said  fruit  car,  in  ample  time 
to  have  avoided  a  collision  with  the  same,  and  the  injury,  but  failed 
to  keep  such  lookout  and  to  discover  or  ascertain  whether  there  were 
persons  in  said  car  and  recklessly  and  negligently  ran  said  car  or 
engine  against  the  one  in  which  appellee  and  the  said  Stewart  were 
situated.  That  in  falling  appellee  struck  a  nail  or  spike,  and  the 
same  was  driven  through  his  cheek  inflicting  a  painful  wound,  and 
dislocating  and  fracturing  the  bones  of  his  spine  and  neck. 

Appellant  answered  by  general  demurrer,  special  exceptions,  gen- 
eral denial,  and  by  special  answer  alleged  contributory  negligence  in 
various  respects,  notice  and  assumed  risk. 

The  cause  was  tried  before  a  jury  on  the  24th  day  of  January, 
1907,  and  resulted  in  a  verdict  and  judgment  in  favor  of  appellee 
in  the  sum  of  $18,000.  Appellant's  motion  for  new  trial  was  over- 
ruled and  an  appeal  to  this  court  duly  perfected. 

The  first  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  overruling  the  defendant's  general  demurrer  to  the 
petition.  The  second  assignment  contends  that  the  trial  court  erred 
in  refusing  to  give  to  the  jury  its  special  charge  instructing  a  ver- 
dict for  defendant.  Under  the  second  assignment  the  proposHion 
is  made  that  the  evidence  shows  that  appellee  went  into  appellant's 
yards  and  into  one  of  its  cars  solely  on  his  own  business,  and  not 
at  all  for  the  advantage  or  benefit  of  appellant,  and  without  invita- 
tion, express  or  implied,  from  appellant,  or  from  anyone  who  was 
authorized  by  appellant  to  give  such  an  invitation,  and  was  at  the 
time  of  his  injury  a  trespasser;  also  that  appellant's  servants  did 
not  know  of  his  presence  in  the  car  and  did  not  wilfully  or  wan- 
tonly injure  him,  and  that  a  peremptory  instruction  in  favor  of 
appellant  should  have  been  given  by  the  court. 
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The  appellee  is  a  truck  gardener  and  farmer  in  Sherman.  Shivel 
&  Stewart,  a  firm  composed  of  Bob  Shivel  aind  George  Stewart, 
are  in  the  commission  business  and  dealers  in  produce,  vegetables, 
potatoes,  etc.,  in  the  city  of  Sherman.  The  appellee,  previous  to 
February  12,  1906,  placed  an  order  with  the  firm  of  Shivel  & 
Stewart  for  seed  potatoes.  On  the  date  named  appellee  went  to  the 
office  of  the  firm  to  ascertain  about  the  potatoes.  He  asked  Bob 
Shivel  if  the  potatoes  had  come.  Shivel  replied  that  they  c^ftie 
that  day,  and  that  it  was  raining  and  a  man  could  hardly  get  them 
out.  He  told  appellee  that  he  had  better  go  down  to  the  depot 
and  look  at  them  and  see  if  he  wanted  them;  that  George  (meaning 
George  Stewart)  was  down  there.  Appellee  replied,  ''all  right," 
and  went  down  to  look  at  the  potatoes.  This  was  about  3  o'clock 
p.  m.  Appellee  saw  Stewart  in  a  car  on  defendant's  track  just 
east  of  the  depot.  The  car  was  standing  on  the  second  track  east 
of  the  depot,  which  is  an  unloading  track.  Appellee  got  up  into  the 
car  and  had  a  conversation  with  George  Stewart  as  follows:  "I 
said,  'George,  I  thought  you  were  getting  out  potatoes.'  He  laughed 
and  said,  'This  don't  look  much  like  a  potato  day,  does  it?  No,  I 
am  getting  out  some  bananas.  The  potatoes  are  up  in  the  other 
car.  I  have  got  a  few  bananas  to  get  out  of  this  car.'  Appellee 
replied,  'Mr.  Shivel  sent  me  down  here  to  look  at  them  potatoes.' 
Stewart  said,  'Well,  I  have  got  a  few  bunches  of  bananas  to  get  out 
of  this  car;  then  I  will  go  and  show  you  the  potatoes.  Help  me 
here  a  few  minutes,  will  you?'"  The  appellee  was  injured  as  tes- 
tified by  himself  in  the  following  manner :  "The  bananas  were  bedded 
in  the  north  end  of  the  car.  Mr.  Stewart  was  taking  them  out 
and  putting  them  in  some  crates,  which  are  made  of  some  hoops  in 
the  shape  of  a  barrel,  having  a  kind  of  a  tow  sack  lining.  These 
crates  are  three  and  a  half  feet  high.  I  then  assisted  him  in  putting 
bananas  into  these  crates.  He  couldn't  hold  the  lining  of  the  crates 
and  put  the  bananas  in  there  and  asked  me  to  help  him.  After  I 
had  been  in  there  a  little  while  some  cars  came  down  against  us. 
At  the  time  of  the  jar  I  had  just  set  a  crate  of  bananas  over  by  the 
west  door,  and  Mr.  Stewart  was  getting  a  bunch  out  of  the  north 
end  of  the  car.  There  was  nothing  in  the  car  except  these  bananas 
and  a  gasoline  stove.  This  stove  was  about  the  middle  of  the  car. 
I  didn't  hear  any  warning  or  advice,  or  notice  that  there  would  be 
any  collision.  Wlien  the  collision  occurred  I  fell  against  the  north 
side  of  the  west  door  facing,  driving  a  big  spike  nail  through  my 
jaw,  and  hurting  the  side  of  my  head  and  face  and  also  my  neck 
and  shoulder."  The  appellee  was  familiar  with  the  custom,  of  un- 
loading cars  in  the  yards  of  the  appellant.  When  the  appellant 
places  cars  loaded  with  freight  on  one  of  its  unloading  tracks  it  is 
expected  the  owner  of  the  freight  will  attend  to  the  unloading. 
People  are  there  constantly  unloading  the  cars.  A  man  in  a  car 
unloading  it  expects  to  be  notified  by  the  employes  and  servants,  if 
the  railway  company  is  going  to  do  switching  on  the  unloading 
track;  and  the  rules  of  the  company  require  that  if  switching  is  to 
be  done  on  the  unloading  track  that  those  doing  the  unloading  shall 
be  notified  in  order  that  those  in  the  cars  or  about  the  tracks  mav 
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get  into  a  place  of  safety.     The  only  warning  given  was  given  by 

the  switchman^  Hood,  who  halloed  about  two  or  three  seconds  before 

the  collision  occurred.     This  was   insufficient  to   enable  persons   in 

the  car  unloading  the  same  to  get  in  a  place  of  safety. 

The  question  for  our  decision  is.  Was  appellee  when  injured  in 
appellant^s  car  and  on  its  unloading  track  by  its  invitation,  either 
express  or  implied,  and  did  appellant  owe  him  the  duty  of  ordinary 
cafffe?  Mr.  Elliott  in  his  valuable  work  on  Railroads,  vol.  3,  sec 
1249,  in  stating  the  rule  in  reference  to  an  implied  invitation,  ap- 
proves that  laid  down  by  the  Supreme  Court  of  Massachusetts  in 
Plummer  v.  Dill,  156  Mass.,  426,  as  follows:  "To  come  under  an 
implied  invitation,  as  distinguished  from  a  mere  license,  the  visitor 
must  come  for  a  purpose  connected  with  the  business  in  which  the 
occupant  is  engaged  or  which  he  permits  to  be  carried  on  there. 
There  must  at  least  be  some  mutuality  of  interest  in  the  subject  to 
which  the  visitor's  business  relates,  although  the  particular  thing 
which  is  the  subject  of  the  visit  may  not  be  for  the  benefit  of  the 
occupant.** 

The  case  of  Dillingham  v.  Teeling,  24  S.  W.  Bep.,  1094,  was  a 
suit  against  Dillingham,  receiver  of  the  Houston  &  Texas  Central 
Railroad,  for  damages  for  injuries  received  by  Teeling  in  passing 
over  a  defective  platform  to  procure  a  lunch  at  a  lunch-stand.  The 
platform  was  the  property  of  the  railway  company,  and  it  had  rented 
to  the  owner  of  the  lunch-stand  space  on  the  platform  for  the  lunch- 
stand.  The  court  in  its  opinion  says:  "If  the  limch-stand  could 
not  be  approached  except  over  the  defendants  platform,  was  owned 
and  was  kept  by  someone  by  authority  of  the  company,  and  Teel- 
ing went  there  to  purchase  a  sandwich  or  other  eatables,  his  business 
would  not  have  been  strictly  with  the  company,  and  yet  the  de- 
fendant's platform  being  the  passway  it  would  be  responsible  for 
its  condition  to  persons  passing  over  it  having  business  in  the  lunch- 
stand.** 

In  the  case  of  Campbell  v.  Harris,  4  Texas  Civ.  App.,  640,  the 
plaintiff  Harris  was  foreman  of  a  gang  of  men,  and  also  kept  a 
boarding  car.  Plaintiff's  wife  was  staying  on  the  car  by  the  per- 
mission and  the  suggestion  of  defendant's  agent,  under  whose  orders 
plaintiff  was  working  at  the  time  his  wife  was  injured.  The  plain- 
tiff*s  wife  was  injured  in  an  accident  resulting  from  the  derailment 
of  the  car  in  which  she  was  lodging.  In  the  opinion  it  is  said: 
"The  contention  of  appellant  that  one  who  is  upon  a  train  of  cars, 
through  favor  or  courtesy,  can  not  recover  for  injuries  resulting 
from  negligence  of  the  servants  of  the  railway  company,  is  doubtless 
the  rule  of  some  of  the  States  of  the  Union,  but  such  is  not  the 
rule  here,  as  we  understand  the  decisions  of  our  Supreme  Court.** 

The  case  of  Nichols  v.  Washington,  0.  &  W.  Ry.,  32  Am.  &  Eng. 
R.  R.  Cases,  27,  was  a  personal  injury  suit.  The  injury  occurred 
at  the  crossing  of  a  path  leading  from  a  village  to  its  railway  sta- 
tion across  a  railway  switch.  The  company  habitually  parted  its 
cars  standing  on  this  switch,  so  people  could  pass  over  this  pathway. 
The  plaintiff's  intestate,  while  on  his  way  to  the  station,  attempted 
to  cross  this  track  when  the  space  between  the  parted  cars  was  only 
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eighteen  inches  and  was  caught  and  killed  by  the  sudden  backing 
of  the  train.  In  its  opinion^  on  page  29,  the  court  says:  "The 
law  imposes  an  obligation  on  the  owner  or  occupant  to  provide 
for  the  security  against  accident  and  injury  to  those  he  has  in- 
vited or  induced  to  come  upon  his  premises  by  such  an  adaptation 
and  preparation  of  his  place  for  their  reception  and  use  as  would 
naturally  lead  them  to  suppose  that  they  might  properly  and  safely 
enter  thereon.  Accordingly,  it  has  been  generally  held  that  where 
the  owner  or  occupier,  either  directly  or  by  implication,  induces 
persons  to  enter  on  or  pass  over  his  premises  he  thereby  assumes 
an  obligation  that  they  are  in  safe  condition  suitable  for  such  use, 
and  for  a  breach  of  this  obligation  he  is  liable  in  damages  to  a 
person  injured  thereby.** 

The  appellee  had  been  invited  by  Shivel  &  Stewart  to  visit  the 
car  to  examine  the  potatoes.  He  entered  the  car  occupied  by  George 
Stewart,  believing  it  contained  the  potatoes.  This  car  was  on  ap- 
pellant's unloading  track,  where  the  consignees  of  freight  had  the 
right  to  enter  the  cars  to  unload  the  freight.  This  car  did  not 
contain  the  potatoes,  but  they  were  in  another  car  standing  on  the 
same  track.  Appellee,  at  the  request  of  Stewart,  undertook  to  assist 
him  in  unloading  the  bananas,  and  had  been  in  the  car  about  fif- 
teen or  twenty  minutes  before  the  collision  occurred.  It  is  clear 
that  Stewart  was  in  the  car  at  the  invitation  of  the  appellant  for 
the  purpose  of  unloading  it.  This  was  why  the  cars  of  freight 
were  placed  upon  the  unloading  track.  Appellee  had  contracted 
with  Shivel  &  Stewart  for  a  part  of  the  potatoes  contained  in  a 
car  which  had  been  placed  by  appellant  on  this  unloading  track. 
His  sole  purpose  in  going  to  the  car  was  in  regard  to  their  dis- 
position. Appellant  had  so  arranged  its  premises  by  setting  aside 
this  track  as  an  unloading  track  and  had  conducted  its  business 
there  for  such  a  length  of  time  as  would  lead  a  person  to  conclude 
that  he  might  properly  and  safely  enter  thereon,  and  especially 
would  this  be  the  case  with  appellee,  who  was  familiar  with  the 
premises  and  surroundings  and  the  manner  in  which  appellant  con- 
ducted its  business  at  this  point.  By  the  setting  aside  of  this  track 
for  the  particular  purpose,  by  the  instructions  from  the  company 
to  the  men  to  be  careful  in  moving  cars  upon  this  unloading  track, 
by  the  long  and  continued  custom  of  the  operatives  warning  and 
cautioning  people  who  were  on,  in,  or  about  the  cars  that  they  were 
about  to  be  moved,  by  the  continued  and  constant  use  of  these  prem- 
ises by  shippers,  and  their  employes,  appellant  extended  an  invita- 
tion to  all  parties  interested  in  loading  or  unloading  goods,  or  in 
the  goods  which  were  to  be  unloaded,  or  who  might  have  business 
with  such  parties  while  so  engaged  that  they  might  safely  come 
upon  said  premises  and  enter  said  cars.  The  appellee  did  not  go 
upon  the  yards  and  car  out  of  idle  curiosity.  He  went  upon  the 
yards  of  appellant  and  into  its  car  for  a  legal  and  lawful  purpose, 
and  the  appellant  could  reasonably  have  contemplated  at  tlie  time 
it  propelled  the  cars  on  the  unloading  track  against  the  car  in  which 
appellee  was,  that  he,  or  some  person  similarly  situated,  might  be 
in  the  car.     The  appellant  owed  to  appellee  at  the  time  be  was  in- 


652  Texas  Civil  Appeals  Beports,  Vol.  48.     [January, 

jured  the  duty  of  ordinary  care.  There  was  no  error  in  refusing 
the  charge  instructing  a  verdict  for  defendant.  As  bearing  upon 
this  discussion  see  the  following  cases:  Dillingham  v.  Teeling, 
supra;  Klugherz  v.  Chicago,  M.  &  St.  P.  By.,  95  N.  W.  Rep.,  686; 
Shelby  v.  Ry.,  3  S.  W.  Kep.,  157;  Atchison,  T.  &  S.  P.  Ry.  v.  Mc- 
Elroy,  91  Pac.  Rep.,  785;  Central  of  Georgia  Ry.  v.  Hunter,  58 
S.  E.  Rep.,  154;  Campbell  v.  Harris,  supra;  Chicago  &  N.  W.  Ry. 
V.  Dunleavy,  39  Am.  &  Eng.  R.  R.  Cases,  392;  St.  Louis,  I.  M. 
&  S.  Ry.  V.  Fairbaim,  48  Ark.,  491;  Nichols  v.  Washington,  O.  & 
W.  Ry.,  supra.  Nor  was  there  error  in  overruling  a  general  de- 
murrer to  the  petition  which  set  up  the  material  allegations  neces- 
sary to  the  admission  of  the  evidence. 

The  court  did  not  err  in  refusing  appellant's  special  charges 
Nos.  2  and  3,  as  complained  of  in  the  third  and  fourth  assign- 
ments of  error.  These  charges  are  based  upon  the  theory  that  the 
appellee  was  at  the  time  he  was  injured  a  trespasser  on  appellant's 
yards  and  car,  or  at  most  a  mere  licensee.  We  hold  that  he  was 
neither  a  trespasser  nor  a  mere  licensee,  but  a  person  to  whom  the 
appellant  at  the  time  he  was  injured,  owed  the  duty  of  ordinary 
care. 

The  fifth  assignment  assails  the  third  paragraph  of  the  court's 
charge  reading  as  follows:  "That  said  Shivel  &  Stewart  in  two 
separate  cars  had  sliipped  over  defendant's  line  of  railroad  to  the 
city  of  Sherman  some  bananas  and  potatoes,  and  said  two  cars  were 
placed  on  one  of  defendant's  tracks  where  usual  and  customary  for 
cars  to  be  placed  that  same  might  be  unloaded,  and  said  cars  were 
standing  on  said  track  on  the  12th  day  of  February,  1906,  the  date 
plaintiff  alleges  in  his  petition  in  this  suit  that  he  was  injured." 
It  is  contended  that  this  paragraph  is  erroneous  and  on  the  weight 
of  evidence,  in  that  it  instructed  the  jury  that  one  of  the  undis- 
puted facts  in  the  case  was  that  Shivel  &  Stewart  had  shipped  two 
cars  of  bananas  and  potatoes  over  defendant's  line  of  railroad  to  the 
city  of  Sherman.  The  evidence  shows  that  the  car  of  bananas  and 
car  of  potatoes  were  both  placed  upon  the  same  track.  This  track 
was  one  of  appellant's  unloading  tracks,  where  it  was  customary 
for  cars  to  be  placed  to  be  unloaded.  The  inference  is  they  were 
shipped  over  appellant's  line,  but  if  this  were  not  so,  the  appellant 
could  not  have  been  injured  by  this  statement  in  the  charge.  This 
paragraph  of  the  charge  presents  no  error. 

Complaint  is  made  in  the  eighth  assignment  of  the  seventh  para- 
graph of  the  charge  as  follows:  "Again,  if  you  find  and  believe 
from  the  evidence  that  one  of  defendant's  employes,  a  member  of 
defendant's  switching  crew,  gave  such  warning  or  notice  as  an  ordi- 
narily prudent  person  would  have  given,  under  the  same  or  similar 
circumstances,  that  said  engine  would  be  propelled  against  said  car, 
then  you  will  find  for  the  defendant  as  to  this  issue.'*  It  is  con- 
tended that  under  this  charge  appellant  would  not  be  relieved  of 
liability  on  the  issue  of  warning  unless  the  warning  received  by 
appellee  was  given  by  a  member  of  the  switching  crew.  The  evi- 
dence of  appellee  was  that  he  heard  no  warning  given.  Appellant's 
switchman  Hood  testified  that  he  halloed,  ^*Look  out,  we  are  coming.*' 
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The  undisputed  evidence  being  that  plaintiff  heard  no  warning  at 
all^  and  that  the  only  warning  that  was  given  upon  this  occasion 
was  by  defendant's  switchman  Hood,  the  court  did  not  err  in  the 
seventh  paragraph  of  his  charge. 

The  ninth  assignment  complains  that  the  trial  court  erred  in 
refusing  appellant's  special  charge  as  follows:  "If  you  believe  from 
the  evidence  in  this  case  that  plaintiff  would  not  have  been  injured 
(but)  for  the  nail  or  spike  against  which  he  fell,  and  that  the  de- 
fendant in  the  exercise  of  ordinary  care  could  (not)  have  antici- 
pated that  in  switching  the  car  a  person  there  might  be  thrown 
against  the  same  and  injured,  you  will  return  a  verdict  for  the  de- 
fendant." No  attempt  was  made  to  charge  negligence  on  the  part 
of  the  defendant  on  account  of  the  nail  or  spike  against  which  the 
plaintiff  fell,  and  so  far  as  the  record  in  this  case  is  concerned,  the 
spike  was  properly  so  situated,  and  the  court  did  not  err  in  re- 
fusing to  give  appellant's  eighth  special  requested  charge. 

Complaint  is  made  of  the  court's  refusal  to  give  appellant's  spe- 
cial charge  No.  7  reading:  "In  this  case  you  are  instructed  that 
if  you  believe  from  the  evidence  that  plaintiff  knew  when  he  en- 
tered the  car  that  the  track  upon  which  the  car  was  situated  was 
being  switched,  and  that  said  car  might  be  switched  while  he  was 
in  the  same,  yet  remained  in  the  car  of  his  own  will  and  choice,  he 
assumed  the  risk  of  injury  by  reason  of  the  engine  or  other  car 
or  cars  being  switched  against  or  coupled  onto  said  car  in  the  ordi- 
nary manner,  although  you  may  further  believe  that  it  was  de- 
fendant's custom  to  notify  persons  in  cars  on  the  unloading  or  team 
track  when  switching  would  be  done  and  defendant  on  this  occasion 
failed  to  give  such  notice,  and  although  you  may  further  believe 
defendant's  servants  operating  the  switch  engine  and  the  cars,  knew 
of  his  presence  therein."  There  was  no  error  in  refusing  this 
charge.     It  was  fairly  covered  by  paragraph  8  of  the  court's  charge. 

Complaint  is  made  that  the  verdict  is  excessive  and  that  the  ver- 
dict and  judgment  are  contrary  to  the  law  and  evidence.  The 
verdict  is  a  large  one.  In  addition  to  the  injury  to  his  face  and 
slioulders  he  received  a  fracture  or  dislocation  between  the  third 
and  fourth  cervical  vertebrae.  A  sudden  blow  from  stumbling  or 
a  fall  might  result  in  paralysis  or  sudden  death.  He  is  compelled 
to  wear  a  head  mask  or  brace  to  support  the  parts  above  the  injury 
and  prevent  them  from  pressing  on  the  spinal  cord.  In  view  of 
the  plaintiff's  age,  his  earning  capacity,  the  great  suffering  he  has 
endured,  and  will  endure,  the  seriousness  of  his  injuries,  and  that 
they  are  permanent,  we  can  not  say  the  verdict  is  excessive. 

We  find  no  reversible  error  in  the  record  and  the  judgment  is 
affirmed. 

Affirmed. 

Writ  of  error  refused. 
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facts  therein  stated  unless  fraud  or  imposition  is  alleged  and  proved  in 
which  the  grantee  participated  or  had  knowledge  of.    Ellis  v.  Lehman, 
308. 

Aoqniescenee. 
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1.  In  a  suit  by  an  administrator  to  recover  money  of  the  estate  converted 

by  defendants,  evidence  considered,  and  held  insufficient  to  support  a 
finding  that  defendants  were  entitled  to  a  credit  for  money  paid  for  the 
benefit  of  the  estate  or  as  advancements  to  the  heirs.  Manchester, 
Adm'r,  v.  Bursey,  633. 

2.  In  a  suit  by  a  temporary  administratrix  for  damages  to  a  crop,  the  com- 

munity property  of  herself  and  her  deceased  husband,  it  was  error  for 
the  court,  in  the  absence  of  evidence  that  the  administratrix  was  entitled 
to  any  part  of  the  crop  in  her  own  right,  to  apportion  the  amount  of 
the  verdict  between  such  administratrix  and  the  estate.  Houston  d  T. 
C.  Ry.  Co.  V.  Buchanan,  130. 

3.  Under  the  probate  law  in  force  in  December,  1840,  a  temporary  adminis- 

trator had  no  power  to  sell  land  belonging  to  his  intestate.  A  strict 
construction  is  given  to  statutes  prescribing  the  powers  and  duties  of 
a  temporary  administrator.    Cruse  v.  O'Owin,  48. 

Administrator. 

Conveyance  of  land  to.    See  Administrator's  Sale,  S. 
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Administrator's  Sale. 

Of  land  by  temporary  administrator.    See  Adminiatrationy  d. 

1.  While  the  probate  law  of  December  20,  1836,  provided  for  special  termd 

of  the  Probate  Court  for  the  transaction  of  certain  business,  there  was 
no  statutory  requirement  that  the  order  for  such  term  should  be  en- 
tered in  the  minutes  of  the  court,  and  in  a  collateral  attack  upon  an 
administrator's  sale  of  land  ordered  sold  at  a  special  term  of  the  Pro- 
bate Court  in  1841,  it  will  be  presumed  that  the  preliminary  statutory 
requirements  were  complied  with,  in  the  absence  of  affirmative  evidence 
to  the  contrary.    Berryman  v,  Biddle,  624. 

2.  The  probate  law  in  force  in  1841  did  not  require  an  express  confirmation 

by  the  court  of  an  administrator's  sale.  An  order  requiring  the  admin- 
istrator to  sell  on  terms  prescribed  by  law  was  sufficiently  definite  and 
certain,  since  the  law  required  sales  to  be  made  on  twelve  months' 
credit.  The  description  of  the  land  sold  as  the  *'N.  £•  league"  of  a  block 
of  four  leagues  was  sufficient.    Id» 

3.  By  order  of  the  Probate  Court  certain  notes  for  the  purchase  money  of 

lands  of  the  estate  Isold  by  the  administrator  were  distributed  among 
the  creditors  in  payment  of  their  claims;  when  one  of  the  notes  fell 
due  the  purchaser  at  administrator's  sale  conveyed  the  land  to  the  ad- 
ministrator in  his  individual  capacity  as  the  agent  of  the  creditors  in 
part  satisfaction  of  the  note;  the  administrator  afterwards,  in  dis- 
charge of  his  agency,  conveyed  the  land  to  the  creditor  to  whom  the 
note  had  been  distributed.  Held,  the  conveyance  to  the  administrator 
did  not  vest  the  estate  with  the  title  to  the  land,  and  to  have  been 
legitimate  and  unobjectionable.    Id, 

4.  Evidence  concerning  tice  execution  of  a  deed  by  an  administrator  in  De- 

cember, 1840,  considered,  and  held  insufficient  to  show  an  order  by  the 
court  for  the  sale  of  the  land,  and  insufficient  to  afford  any  basis  for  a 
presumption  that  such  an  order  had  been  made,  and  hence  the  deed  was 
void.    Cruse  v,  O^Ovoin,  48. 

6.  While  the  probate  law  in  force  in  1840  did  not  expressly  provide  for  a 
confirmation  by  the  court  of  sales  made  by  administrators,  it  was  evi- 
dently intended  that  tlie  Probate  Court  should  have  the  power  to  ap- 
prove or  disapprove  such  sales.  A  confirmation  by  the  court  is  conclu- 
sive of  the  validity  of  the  aale.    Id, 

6.  It  was  not  indispensable  tliat  a  formal  entry  of  confirmation  of  an  admin- 
istrator's sale  in  1840  should  be  made  in  the  record  books  of  the  Pro- 
bate Court;  any  writing  among  the  papers  of  the  case  indicating  di- 
rectly or  indirectly  an  approval  of  the  sale  by  the  court  would  be  suffi- 
cient to  sustain  its  validity.    Id, 

Admissions. 

Affecting  right  to  open  and  close  argument.    See  Practice  in  Trial  Courts  6, 

Advancements. 

Evidence  insufficient  to  show.     See  AdnUnistraiion,  i. 

After  Acquired  Title. 

Agreement  to  convey.    See  Bond  for  Title,  i. 

Agency. 

Authority  to  certify  check.    See  Banking,  2, 

Contract  beyond  power  of  principal.    See  Banking,  2-5. 

Agent  not  personally  liable.    See  Banking,  5, 

Information  given   by  trainmen  to  passenger.     See  Carriers  of  Passen- 
gers, 4,  10, 

Presumption  from  ancient  instrument.     See  Deed,  i, 

1.  The  single  circumstance  that  about  nine  or  ten  months  after  the  sale  of 

the  land  in  controversy  the  owner  received  from  the  agent  a  check  for 

about  the  amount  of  the  purchase  money,  without  evidence  to  identify 

the  check  with  the  purchase  money  of  the  land,  was  insufficient  to  prove 
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a  ratification  by  the  owner  of  the  sale  by  the  alleged  agent.  Tettgarden 
V,  Pattenf  571. 
2.  A  land  agent  is  entitled  to  his  commissions  if  he  is  the  efficient  cause  of 
the  sale,  as  where  he  brings  the  parties  together  for  the  purpose  of.  ne- 
gotiating, notwithstanding  the  sale  is  afterwards  oonclud^  by  the  prin- 
cipal himself.    West  Bros.  v.  Thompson  d  Oreer,  362. 

Agreement  of  Connsel. 

1.  An  agreement  between  counsel  that  either  party  may  read  from  a  certain 
abstract  any  instrument  therein  contained  with  the  same  effect  as  if  the 
loss  of  the  original  had  been  duly  proven,  does  not  include  the  right  to 
read  from  the  deed  record  an  instrument  embraced  in  the  abstract, 
without  proof  of  the  loss  of  the  original.    Whiitdker  v.  Thayer,  609. 

Aliens. 

Inheritance  under  laws  of  Mexico.     See  Descent,  i. 
Inheritance  under  laws  of  Texas.    See  Descent,  2. 

Amendment. 

Not  presenting  new  cause  of  action.  See  Landlord  and  Tenant,  1,  2;  Limi- 
tation, 4< 
1.  Permitting  an  amendment  of  defendant's  pleadings  after  the  evidence  was 
concluded  was  within  the  discretion  of  the  court,  and  its  refusal  ground 
for  reversal  only  where  such  discretion  was  abused,  which  does  not  here 
appear.    Huff  v.  Potoell,  682.' 

Ancient  Deed. 

Power  of  attorney  presumed.    See  Deed,  4, 

Evidence  to  overcome  presumption  of  power.     See  Deed,  7. 

Antl-tmst  Law. 

Ownership  of  corporate  stock.    See  Unlatoful  Combinations,  1. 
Constitutionality  of  Act.    See  Unlawful  Combinations,  S,  6,  10. 
Limitations  of  actions.    See  Unlawful  Combinations,  4,  5. 
Penalties  under  repealed  law.    See  Unlawful  Combinations,  7-9. 
Excessive  fines  and  forfeitures.     See  Unlawful  Combinations,  10. 
Evidence  held  to  show  violation.    See  Unlawful  Combinations,  11, 

Appeal. 

From  order  refusing  to  dissolve.    See  Injunction,  1, 
From  order  appointing  receivers.    See  Receivers,  1,  8. 

1.  From  a  judgment  of  lunacy  rendered  in  accordance  with  the  provisions  of 

our  statute  on  that  subject  there  is  no  appeal.    Olenn  v.  State,  229. 

2.  An  executor  who,  after  probate  of  the  will,  has  qualified,  taken  possession 

of  the  estate  and  done  acts  in  administration  of  his  trust,  may  appeal 
without  bond  from  a  judgment  of  the  District  Court  vacating  the  pro- 
bate of  the  will  and  his  appointment.  Marshall  v.  Stubbs,  Eoecutor, 
168. 

3.  On  appeal  to  the  District  Court  from  an  order  admitting  a  will  to  probate 

and  issuing  letters  testamentary,  the  trial  is  de  novo,  and  the  District 
Court,  on  finding  that  a  party  necessary  to  the  judgment  had  not  been 
brought  in,  should  permit  necessary  parties  to  be  introduced  there,  and 
not  remand  to  the  County  Court  to  permit  them  to  be  made  parties,  /d. 

Appeal  Bond. 

Need  not  be  given  by  executor.    See  Appeal,  2. 

Apportionment. 

Of  damages  in  case  of  death.    See  Damages,  17. 
Between  defendants.     See  Joint  Wrongdoers,  5, 
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Arohiteot. 

Approval  of  work  under  building  ciJntract.    See  Contract,  i,  6. 

Assignment. 

Right  of  assignee  to  take.    See  Contract,  S. 
1.  The  assignee  of  a  negotiable  instrument  may  maintain  a  suit  upon  the 
same  in  his  own  name,  and  may  prove  his  ownership  by  parol  testimony. 
A  written  assignment  or  endorsement  is  not  the  only  method  of  proving 
the  assignment.    O'Connell  v,  Rugelcy,  456. 

Assignment  of  Error. 

Propositions  required  thereunder.    See  Brief 8,  1, 
Proposition  not  germane  to.    See  Practice  on  Appeal,  6. 

1.  An  assignment  of  error  that  "the  verdict  of  the  jury  is  contrary  to  and 

against  both  the  law  and  the  evidence,  «nd  is  unsupported  thereby,"  is 
insufficient  to  require  consideration  on  appeal.  International  d  O.  N. 
R.  Co.  V.  Vandeventer,  366. 

2.  Under  leave  granted  upon  the  submission  of  a.  case  to  file  a  written  argu- 

ment in  answer  to  an  argument  filed  by  appellee,  counsel  for  appellant 
filed  a  supplemental  brief  setting  up  for  the  first  time  a  new  assignment 
of  error.  Held,  a  violation  of  the  rules,  and  a  motion  to  strike  out  the 
supplemental  brief  should  be  sustained.  Webb's  Heirs  v,  Kirby  Lumber 
Co.,  544. 

3.  An  appellee  may,  by  cross-assignments  of  error,  have  the  judgment  of  the 

trial  court  reversed  and  rendered  in  his  favor  without  filing  an  appeal 
bond.    Durham,  County  Judge,  v.  Rogers,  232. 

Argument  of  Counsel. 

Comment  on  manner  of  returning  deposition.    See  Evidence,  42. 
Right  to  begin  and  close.    See  Practice  in  Trial  Court,  6. 

1.  Where  the  evidence  is  sharply  conflicting  upon  a  material  issue,  the  im- 

proper remarks  and  conduct  of  counsel  will  constitute  reversible  error. 
Rule  exemplified.     Whittaker  v.  Thayer,  509. 

2.  An  improper  argument  of  counsel  is  not  cause  for  new  trial  or  for  re- 

manding a  case  when  the  trial  court  specifically  instructs  the  jury  that 
the  argument  was  improper,  and  not  to  consider  it  for  any  purpose, 
and  when-  there  is  nothing  in  the  amount  of  the  verdict  to 'indicate  that 
the  appellant  was  prejudiced  by  the  argument.  Missouri,  K.  d  T.  Hy. 
Co.  of  Texas  v.  Light  foot,  120. 

Assumed  Bisk. 

Charge  upon  approved.    See  Master  and  Servant,  2. 

Rule  in  Federal  Courts.    See  Master  and  Servant,  8. 

Temporary  forgetfulness  of  danger.    See  Master  and  Servant,  10, 

Incompetence  of  fellow  servant.    See  Master  and  Servant,  16. 

Danger  known  to  servant.    See  Master  and  Servant,  19-21. 

Distinguished  from  contributory  negligence.     See  Master  and  Servant,  22. 

Attachment. 

1.  In  a  suit  upon  a  money  demand  an  attachment  was  issued  upon  the  affi- 

davit of  the  plaintiff  and  levied  upon  the  interest  of  the  defendant  as  a 
partner  in  a  stock  of  goods;  no  seizure  or  actual  trespass  of  any  kind 
was  committed,  but  the  levy  was  effected  as  provided  by  statute,  by  giv- 
ing notice  to  the  other  partner;  there  was  no  evidence  of  any  injury  to 
the  business  or  property  of  the  defendant.  Held  that,  even  though  the 
attachment  was  wrongfully  issued  and  levied,  the  failure  of  the  court 
to  allow,  and  of  the  jury  to  award,  even  nominal  damages,  was  not 
cause  for  reversal  of  the  judgment.    Seal  v.  Holcomb,  330. 

2.  The  failure  of  the  trial  court  to  award  the  defendant  his  costs  in  a  case 

where  an  attachment  was  wrongfully  issued  will  not  be  cause  for  re- 
versal of  the  judgment  when  the  matter  of  costs  was  not  called  to  the 
attention  of  the  trial  court.    Id. 

3.  In  an  attachment  suit  the  recovery  of  only  nominal  damages  is  not  a  suffi- 

cient basis  for  the  recovery  of  exemplary  damages.     Id, 
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Attomdy. 

Reading  deed  record  in  evidence.    See  Agreement  of  Counsel,  i. 
Improper  argument  by.    See  Argument  of  Counsel,  1,  2, 

Attorney'!  Pee. 

In  garnishment'  suit    See  Certiorari,  5, 

In  suit  for  collection  of  taxes.    See  Tcucationj  1, 

1.  A  stipulation  in  a  promissory  note  for  the  payment  of  a  certain  percent  of 

the  amount  due,  as  attorney's  fee,  does  not  destroy  the  negotiability  of 
the  note.    0*Connell  v»  Rugeley,  456. 

2.  A  stipulation  in  a  written  contract  for  the  payment  of  a  certain  percent  of 

the  amount  due  as  attorney's  fee,  in  case  suit  is  brought  upon  the  same 
or  it  is  placed  in  the  hands  of  an  attorney  for  collection,  is  a  contract 
of  indemnity  only.  It  is  not  a  penalty,  nor  is  it  an  agreement  for  liqui- 
dated damages.  The  plaintiff  can  recover  only  the  amount  paid  or 
agreed  to  be  paid  to  his  attorney,  not  to  exceed  the  percent  stipu- 
lated.   Id. 

3.  To  entitle  a  plaintiff  to  recover  attorney's  fees  under  a  contract  stipulating 

for  the  same,  his  pleading  and  proof  must  be  as  full  as  upon  any  other 
contract  of  indemnity,  and  as  if  the  suit  was  brought  separately  upon 
the  agreement  to  pay  attorney's  fees.    Id, 

4.  See  this  case  for  a  full  review  of  the  cases  evolving  the  doctrine  now  ac- 

cepted upon  the  subject  of  the  attorney's  fee  clause  in  written  con- 
tracts,   id. 

Attorney  in  Fact. 

Power  to  sell  land.    See  Powers,  1, 
Power  to  partition  land.    See  Powers,  2, 

Authentication. 

Of  instrument  under  Spanish  law.    See  Deed,  5, 

Baggage. 

Liability  for  loss  of.    See  Carriers  of  Passengers,  16,  11, 

Bailment. 

Distinguished  from  sale.    See  Sales,  2,  S. 

Ballots. 

Signature  of  presiding  officer.    See  Elections,  2. 

Banking. 

Purpose  for  which  check  was  drawn.    See  False  Representations,  1,  2, 

1.  A  check  is  a  draft  or  order  upon  a  bank  or  banking  house,  purporting  to 

be  drawn  upon  a  deposit  of  funds  for  the  payment,  at  all  events,  of  a 
certain  sum  of  money  to  a  certain  person  therein  named,  or  to  him  or 
his  order,  or  to  bearer,  and  payable  instantly  on  demand.  Instrument 
sued  on  considered,  and  held  not  to  be  a  check,  but  an  undertaking  of 
indemnity.  Fidelity  d  Dep.  Co,  of  Md,  v.  National  Bk,  of  Com,  of  Dal- 
las, 301. 

2.  The  certification  of  a  check  by  a  bank  is  an  appropriation  of  the  funds  of 

the  drawer  to  that  extent  to  the  holder  of  the  check,  and,  without 
special  authority  conferred  on  him,  an  officer  of  a  bank  has  no  author- 
ity to  certify  any  but  commercial  checks.    Id, 

3.  It  is  not  within  the  corporate  power  of  a  national  bank  to  become  surety 

or  guarantor  for  another,  or  to  bind  itself  to  answer  for  the  debt  or  de- 
fault of  another,  and  such  act  on  the  part  of  the  bank  is  ultra  vires. 
This,  however,  does  not  apply  to  the  endorsement  or  guaranty  of  com- 
mercial paper  which  the  bank  may  rediscount  or  dispose  of  in  the  ordi- 
nary course  of  business.    Id, 

4.  A  national  bank,  being  without  authority  to  execute  a  contract  of  indem- 

nity, is  not  estopped  to  interpose  the  doctrine  of  ultra  vires  when  sued 
thereon.    Such  contract  is  a  nullity.    Id. 


660  Ind^i. 

Banking — Continued. 

5.  Where  the  officer  of  a  bank  executes  a  void  contract  in  his  capacity  as 

such  officer,  and  with  a  view  of  binding  only  the  bank,  he  cannot  be 
held  personally  liable  tliereon,  in  the  absence  of  any  false  or  fraudulent 
representations  by  him.    Id, 

6.  One  who  deposits  money  in  a  bank  simply  becomes  a  creditor  to  the  amount 

of  his  deposit,  and  has  no  right  to  demand  of  the  bank  the  return  of  the 
identical  money  deiK>8ited  by  him,  but  only  a  sum  equal  to  that  de- 
posited.   Hoskins  v.  Velaaco  Natl.  Bk.,  246. 

Bankruptcy. 

1.  In  a  suit  against  a  discharged  bankrupt  for  a  pre-existing  debt,  evidence 

considered,  and  held  sufficient  to  support  a  finding  that  the  money  sued 
for  was  not  obtained  by  false  or  fraudulent  representations,  nor  was  the 
defendant  occupying  a  fiduciary  relation  towards  the  plaintiff,  hence 
the  discharge  in  bankruptcy  was  a  bar  to  the  action.  Hoskins  v.  VeUuco 
Natl.  Bk.,  246. 

2.  One  who  receives  the  assets  of  a  bank  in  liquidation,  and  assumes  its  debts, 

thereby  becomes  a  debtor  to  the  individual  depositors,  and  in  bank- 
ruptcy proceeding  should  name  the  depositors  as  his  creditors.    Id. 

3.  A  creditor  who  enters  into  a  composition  with  his  bankrupt  debtor,  and  is 

a  party  to  the  judgment  of  discharge  based  thereon,  is  bound  by  the  re- 
citals in  the  judgment,  and  cannot  collaterally  attack  the  same.    Jd. 

4.  In  a  suit  against  two  defendants  as  partners  the  venue  may  be  laid  in  the 

county  of  the  domicile  of  either.  Evidence  considered,  and  held  to  sup- 
port the  finding  of  the  trial  court  that  defendants  were  partners.  Nor 
does  the  fact  that  one  of  the  partners  had  been  discharged  in  bank- 
ruptcy afl'eet  the  question  when  it  was  an  issuable  fact  wliether  or  not 
the  discharge  in  bankruptcy  relieved  said  defendant  from  liability.    Id. 

Bastard. 

Action  for  death  of  mother..   See  Death,  1. 

Bills  of  Exception. 

1.  Where  a  bill  of  exception  to  the  exclusion  of  testimony  as  to  a  conversa- 
tion concerning  a  personal  injury,  after  the  occurrence  of  the  same, 
fails  to  show  what  objection  was  made  to  the  testimony,  or  what  length 
of  time  had  elapsed  between  the  time  of  the  injury  and  the  conversa^ 
tion,  it  will  be  presumed  that  the  court  acted  properly  in  excluding  the 
testimony.     Walling  v.  Trinity  dc  B.  V.  Ry.  Co.,  35. 

Bond. 

Appeal  by  executor  without.    See  Appeal,  2. 

When  not  to  be  conditioned  in  alternative.    See  Certiorari,  4« 

Of  liquor  dealer.    See  Intoxicating  Liquor,  5-11, 

Bond  for  Title. 

Possession  under.    See  Stale  Demand,  1. 

1.  C.  executed  to  G.  a  bond  or  contract  for  title  to  a  certain  half  league  of 

land,  reciting  a  consideration  paid  in  cash,  and  containing  the  further 
stipulation,  "should  I  not  be  able  from  any  cause  to  deliver  to  the  said 
G.  a  deed  for  said  land  within  the  time  above  mentioned,  then  I  am  at 
liberty  to  convey  to  him  within  that  time  a  warranty  deetl  in  fee  sim- 
ple for  a  like  quantity  of  land  of  equal  value  in  some  other  part  of 
Texas,  which  said  conveyance  when  so  made  by  me  is  to  be  in  full  satis- 
faction of  this  obligation."  Held,  that  C.  did  not  have  the  option  to 
convey  other  land  than  that  specified  in  the  contract  in  satisfaction  of 
the  same  except  upon  the  contingency  named  therein,  nor  could  he  con- 
vey adjacent  land  in  satisfaction  of  the  contract.  Upon  acquiring  title 
to  the  land  named  in  the  contract  within  the  time  named  he  held  the 
same  in  trust  for  G.    Kirhy  v.  Carttcright,  8. 

2.  The  issue  being  whether  or  not  a  different  tract  of  land  had  been  substi- 

tuted by  agreement  of  the  parties  for  that  specified  in  a  bond  for  title 
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and  in  satisfaction  of  the  bond,  evidence  considered,  and  held  insujfficient 
to  support  a  finding  that  such  agreement  had  been  made.    Jd, 

3.  The  recital  in  a  contract  or  bond  for  title  of  receipt  of  the  purchase  money 

is  prima  facie  proof  of  that  fact.    Id. 

4.  A  bond  for  title  to  land,  reciting  the  payment  of  the  purchase  money,  will 

support  an  action  of  trespass  to  try  title  or  afford  a  ground  of  de- 
fense.   Id. 

Boundaries. 

Omission  of  unit  of  measure  in  call.  See  Deed,  11. 
1.  Instructions  considered,  and  held  to  submit  clearly  and  correctly  the  issue 
of  estoppel  of  a  grantor  as  to  the  boundaries  of  the  land  conveyed  by 
him  by  his  act  in  pointing  out  fixed  landmarks,  a  stake  and  fence  not 
called  for  by  the.  deed,  as  the  boundary  of  the  land  he  was  selling. 
Mar8  v..Morri8,  217. 

Brakeman. 

Assuring  passenger  as  to  length  of  stop.    See  Carriers  of  Pttaaengera,  10. 

Briefs. 

Errors  not  assigned.    See  Aangnment  of  Error,  2. 

Failure  to  file.    See  Practice  on  Appeal,  5. 

Assignment  not  supported  by  statement.    See  Practice  on  Appeal,  9. 

Assignment  and  proposition.    See  Practice  on  Appeal,  11. 

1.  An  assignment  of  error  submitted  as  a  proposition,  which  is,  in  fact,  not 

a  proposition,  and  affords  a  basis  for  a  number  of  propositions,  will  not 
be  considered  on  appeal.    Consolidated  K.  C.  8.  d  R.  Co.  v.  Taylor.  606. 

2.  An  assignment  of  error  complaining  of  the  admission  of  testimony  will 

not  be  considered  when  the  testimony,  the  admission  of  which  is  com- 
plained of,  is  not  set  out  in  the  statement  thereto  subjoined,  nor  any 
reference  made  to  the  pages  of  the  record  where  the  testimony  might 
be  found.    Houston  d  T.  C.  R.  Co.  v.  Buchanan,  130. 

Building  Contract. 

Effect  of  decision  of  architect.    See  Contract,  4,  5, 

Burden  of  Proof. 

As  to  loss  of  cattle  in  transportation.    See  Carriers  of  Goods,  11,  12. 

Of  husband's  solvency  at  time  of  gift  to  wife.    See  Husband  and  Wife,  1. 

Res  ipsa  loquitur.    See  Master  at^  Servant,  4;  Negligence,  9, 
1.  Where,  in  a  suit  upon  a  money*  demand,  the  defendant  alleges  that  he  was 
induced  to  promise  to  pay  the  amount  sued  for  by  the  misrepresentations 
of  the  plaintiff,  the  burden  is  upon  the  defendant  to  prove  his  allega- 
tions.   Seal  V.  Holcomb,  331. 

Calls. 

Omission  of  unit  of  measure.    See  Deed,  11. 

Carriers  of  Goods. 

Injuries  to  live  stock  in  transit.    See  Joinder  of  Actions,  2. 
Venue  in  actions  against.    See  Practice  in  Trial  Court,  4* 

1.  Articles  4407  to  4502,  as  amended  by  the  Act  of  1899   (Gen.  Laws  1899, 

page  67),  concerning  the  furnishing  of  cars  by  railroad  companies  to 
shippers,  being  highly  penal  both  as  to  the  railroad  companies  and  the 
shippers,  should  be  strictly  construed,  and  the  penalties  therein  de- 
nounced cannot  be  invoked  unless  the  complainant  brings  himself 
clearly  within  the  terms  of  the  law.    Texas  d  P.  Ry.  Co.  v.  Blocker,  100. 

2.  Where  the  number  of  cars  demanded  by  a  shipper  is  less  than  ten,  the 

railroad  company  has  three  days  from  the  receipt  of  the  application 
in  which  to  deliver  them;  hence  a  failure  of  such  company  to  comply 
with  a  demand  made  on  one  day,  for  two  cars  to  be  furnished  on  the 
next  day,  would  not  render  the  company  liable  for  the  penalty  pre- 
scribed by  the  statute.    Id, 
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3.  In  an  action  by  a  shipper  against  a  railroad  company  for  damages  for 

failure  to  furnish  cars  on  demand,  where  the  petition  contains  no  alle- 
gation of  a  contract  between  plaintiff  and  defendant,  and  breach  there- 
of, nor  of  any  negligent  failure  of  the  railroad  to  discharge  any  duty, 
but  is  based  solely  on  the  statute,  a  failure  to  show  a  right  to  recover 
the  penalties  denounced  by  the  statute  will  preclude  a  recovery  for  the 
damages  prescribed  by  the  same  statute.    Id, 

4.  A  common  carrier  cannot  by  contract  relieve  itself  from  liability  for  loss 

or  injury  arising  from  its  negligence,  and  this  is  the  rule  whether  the 
shipment  be  interstate  or  domestic.  A  stipulation  by  a  common  carrier 
in  a  contract  for  the  shipment  of  live  stock  executed  in  Indiana,  that 
the  liability  of  the  carrier,  in  case  of  injury  to  the  stock,  should  be 
limited  to  a  certain  agreed  amount,  the  same  being  less  than  the  injury 
in  fact  sustained,  will  not  be  enforced  in  this  State  when  such  loss 
arises  from  the  negligence  of  the  carrier,  unless  the  facts  pleaded  and 
proved  show  that  the  contract  was  reasonable,  and  was  fairly  made  and 
entered  into.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hambrick,  17  Texas  Ct. 
Rep.,  244,  and  Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Thompson,  100  Texas,  185, 
distinguished.  International  d  G.  2V.  R,  Co.  v.  Vandeventer,  366. 
6.  The  law  of  the  place  where  a  contract  is  entered  into  will  govern  its  en- 
forcement, unless  an  intention  is  apparent  that  the  law  of  the  place  of 
performance  or  partial  performance  should  control,  or  unless  in  con- 
flict with  the  statutory  law  or  settled  policy  of  the  State  where  it  is 
sought  to  be  enforced.    Id. 

6.  It  is,  in  general,  the  duty  of  the  initial  carrier  to  obey  the  instructions 

of  the  shipper  as  to  the  route,  mode  of  carriage,  etc.,  and  it  should  also 
transmit  the  instructions  of  the  shipper  to  the  connecting  carrier. 
Where  the  route  and  the  connecting  carrier  are  not  specified,  it  may 
usually  select  for  itself;  but,  if  they  are  specified,  it  will  become  respon- 
sible as  an  insurer  for  unnecessary  deviation,  even  though  it  had  not 
contracted  for  a  through  shipment  otherwise  than  as  a  forwarding 
agent,  or  had  limited  its  liability  as  a  common  carrier  to  its  own  line. 
Pecoa  R.  R.  Co.  v.  Harrington^  346. 

7.  A  shipment  of  live  stock  was  made  from  S.  to  L.  via  W.    Upon  arrival  at 

L.  the  stock  were  so  badly  injured  that  there  was  no  market  value  for 
them  at  that  place,  and  they  were  reshipped  to  W.  and  sold  on  the 
market  there.  Evidence  considered,  and  held  to  justify  a  charge  that 
the  market  value  of  the  stock  at  W.  was  the  basis  for  the  measure  of 
damage.    Texas  d  P.  Ry.  Co.  v.  Bolloway  d  Rice,  634. 

8.  In  a  suit  for  damages  to  live  stock  by  a  carrier,  charge  considered,  and 

held  harmless,  even  if  subject  to  the  objection  that  it  assumed  that  the 
stock  were  injured  by  the  negligence  of  the  defendant,  since  the  charge, 
when  taken  as  a  whole,  limited  the  right  of  the  plaintiff  to  recover  to  a 
finding  that  the  defendant  was  negligent.  Id. 
0.  A  railway  completing  the  transportation  of  one  of  two  packages  shipped 
from  another  State,  over  various  connecting  lines  of  road,  under  a  con- 
tract by  the  initial  carrier,  to  whom  the  through  freight  was  paid  in 
advance,  which  limited  its  liability  to  losses  occurring  on  its  own  line, 
cannot  be  held  liable  for  the  loss  of  the  other  package  which  never  came 
into  its  hands,  being  lost  by  the  initial  carrier,  in  the  absence  of  proof 
of  partnership  or  joint  undertaking  for  the  transportation.  Houston 
d  T.  C.  R.  Co.  V.  Grovesy  45. 

10.  The  carrier,  under  such  a  contract,  would  not  be  liable  for  goods  never 

coming  into  its  hands  by  receiving  its  proportionate  share  of  the  freight, 
nor  will  a  joint  liability  be  presumed  from  its  receiving  and  hauling 
the  freight;  nor  would  an  arrangement  with  the  connecting  lines  for 
receiving  and  hauling  freight  from  each  other,  one  collecting  the  entire 
toll,  imply  a  joint  undertaking  of  each  to  answer  for  loss  by  the 
other.    IdJ 

11.  Where,  in  a  suit  for  the  value  of  cattle  lost  during  transportation  over 

the  lines  of  several  defendant  carriers,  one  of  the  defendants  aflirma- 
tively  pleads  that  the  loss  was  occasioned  by  the  plaintiff  or  by  the 
wrongful  act  of  one  of  the  preceding  carriers  in  the  route  of  transporta- 
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tion,  it  is  not  error  for  the  court  to  refuse  a  charge  placing  the  burden 
of  proof  as  to  the  loss  upon  the  plaintiff  or  the  preceding  carriers.  8t. 
Louis,  I,  M.  d  8.  Ry.  Co,  v.  Cassidy  S.  W.  Com.  Co,,  484. 
12.  In  a  suit  for  the  value  of  cattle  alleged  to  have  been  converted  by  a  car- 
rier during  transportation,  evidence  considered,  and  held  that  the  doc- 
trine of  avoidable  consequences  had  no  application,  and  the  court  prop- 
erly refused  to  charge  the  same.    Id, 

Carriers  of  Passengers. 

Wrongful  ejection  from  train.    See  Damages,  6;  Joinder  of  Actions,  2, 
Theft  of  passenger's  property.    See  Negligence,  28. 
Getting  off  moving  train.    See  Negligence,  29,  SO. 

1.  In  a  suit  for  damages  for  personal  injuries  received  while  alighting  from 

a  moving  railway  train,  a  charge  which  unqualifiedly  authorizes  a  re- 
covery by  the  injured  party  if  the  train  was  suddenly  started  while  such 
party  was  alighting  therefrom,  even  though  the  tram  had  been  stopped 
a  sufficient  length  of  time  to  enable  her,  in  the  exercise  of  diligence,  to 
have  -left  the  train  in  safety,  while  subject  to  criticism,  was  not  re- 
versible error  in  view  of  other  portions  of  the  charge  which  properly 
qualified  the  right  of  recovery  in  such  case.  Ft.  Worth  d  D.  C.  Ry.  Co. 
V.  Watkins,  568. 

2.  When  a  carrier  of  passengers  stops  its  train  a  sufficient  length  of  time 

to  enable  a  passenger,  in  the  exercise  of  ordinary  care,  to  alight  in 
safety,  it  is  the  duty  of  the  passenger  to  do  so,  and  if  he  fails  in  this 
particular  the  carrier  would  only  become  liable  upon  allegation  and 
proof  that  the  carrier,  with  knowledge  of  the  perilous  position  of  the 
passenger,  negligently  set  its  train  in  motion,  thereby  injuring  him.  In 
the  absence  of  allegation  and  proof  of  such  knowledge  on  the  part  of  the 
carrier  it  is  reversible  error  for  the  court  to  submit  the  issue  of  dis- 
covered peril  in  such  a  suit.    Id. 

3.  In  a  suit  for  damages  for  personal  injuries  received  while  alighting  from 

a  passenger  train,  a  charge  which  singles  out  the  circumstances  which 
the  jury  might  consider  as  tending  to  excuse  the  passenger  in  jumping 
from  the  moving  train,  and  which  directs  the  jury  that  said  circum- 
stances would  excuse  the  passenger  unless  the  danger  was  so  apparent 
that  no  person  of  ordinary  prudence  would  have  undertaken  it,  is  ob- 
jectionable as  upon  the  weight  of  the  evidence.    Id, 

4.  Where  a  conductor  of  a  railway  train,  in  reply  to  a  question  by  a  passen- 

ger, told  the  passenger  that  the  train  would  stop  at  a  certain  station 
long  enough  for  the  passenger  to  go  and  get  a  lunch,  and  that  he  could 
go  and  get  a  lunch  before  the  train  would  leave,  the  conductor  was 
guilty  of  negligence  in  starting  the  train  before  the  passenger  had  rea- 
sonable time  to  get  the  lunch,  and  hence  the  company  was  responsible 
for  injuries  received  by  such  passenger  in  attempting  to  board  the  train 
after  it  had  started,  it  not  appearing  that  the  passenger  was  guilty  of 
negligence  in  making  such  attempt.  Missouri  Pac.  Ry.  Ck).  v.  Foreman, 
73  Texas,  311,  distinguished.  Missouri,  K.  d  T.  Ry.  Co.  of  Texas  v. 
Price,  210. 

5.  Where  a  railway  train  stops  at  an  intermediate  station  of  a  passenger's 

trip,  and  the  passenger,  using  proper  care,  alights  for  a  purpose  consist- 
ent with  his  character  as  passenger,  intending  to  return  and  continue  his 
passage  upon  the  same  train,  he  does  not  lose  his  character  as  passen- 
ger, and  is  entitled  to  the  protection  due  to  a  passenger  in  his  efforts 
to  board  the  train.    Id. 

6.  In  a  suit  by  a  child  of  tender  years  against  a  railroad  company  for  dam- 

ages caused  by  falling  or  being  thrown  from  the  rear  platform  of  a 
railway  train  while  standing  on  the  same,  charge  considered,  and  held 
to  conform  to  the  case  made  by  plaintiff's  pleading,  and  not  subject  to 
the  objection  that  it  required  of  plaintiff  a  greater  degree  of  care  than 
required  by  law.    Walling  v.  Trinity  d  B.  V.  Ry.  Co.,  36. 

7.  The  law  presumes  that  a  minor  fifteen  years  of  age  has  sufficient  intelli- 

gence and  discretion  to  be  sensible  of  the  danger  of  riding  upon  the  plat- 
form of  a  cari  and  tbo  burden  is  upon  him,  in  a  suit  for  jrsrsonal  mju' 
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ries  resulting  therefrom,  to  show  that  he  was  lacking  in  such  discretion 
and  intelligence.    Id, 

8.  In  a  suit  for  personal  injuries  to  a  minor  caused  by  falling  from  the  plst- 

form  of  a  railroad  coach  while  riding  thereon,  a  charge  to  the  effect  iiai 
if  the  plaintiff  had  intelligence  enough  to  know  and  understand  that  it 
was  more  dangerous  to  ride  on  the  platform,  or  on  the  steps  of  the 
coach,  than  it  was  to  ride  on  the  inside  thereof,  then  no  duty  deTolved 
upon  the  defendant  railway  company  to  prevent  him  from  riding  on  the 
platform  or  steps  of  the  coach,  held  proper  under  the  pleading  and  eri* 
dence.    Id. 

9.  Where,  by  the  pleading  and  evidence,  the  issue  is  raised  as  to  whether  or 

not  plaintiff  had  sufficient  intelligence  and  discretion  to  understand  the 
dangers  incident  to  riding  on  the  platform  of  a  railway  coach,  and  as 
to  whether  or  not  he  knew  the  defective  condition  of  the  platform  and 
roadbed,  it  was  proper  for  the  court  to  tell  the  jury  that  if  plaintiff  did 
know  of  such  conditions  he  assumed  the  risk  arising  from  his  conduct, 
unless  he  lacked  sufficient  intelligence  to  appreciate  the  danger  incident 
thereto.    Id. 

10.  One  assisting  his  wife,  nearly  blind,  to. a  seat  on  the  train,  might  rely  on 

a  statement  by  the  brakeman  assisting  passengers  at  the  steps  that 
time  would  be  allowed  him  to  do  so  and  get  off  again,  and  the  carrier 
was  not  relieved  from  liability  for  injuries  caused  him  by  starting  the 
train  before  he  could  do  so,  though  the  conductor  was  not  informed  of 
his  intention  to  get  off,  and  there  was  no  proof  that  the  giving  such  as- 
surance was  within  the  scope  of  the  brakeman's  duties.  Charges  pre- 
senting this  view  held  proper,  and  peremptory  instruction  for  defendant 
held  properly  refused.  8t.  Louis  8.  W.  Ry.  Co.  of  TeoooB  v.  Curaiing- 
hamj  1. 

11.  Instructions  as  to  matters  to  be  considered  by  the  jury  in  determining 

whether  plaintiff  was  negligent  in  getting  off  the  train  while  in  mo- 
tion after  assisting  a  passenger  to  a  seat  thereon  considered,  and  held 
not  subject  to  various  objections  urged  thereto.    Id. 

12.  The  condition  of  the  weather  at  the  time  a  train  was  wrecked,  though 

damages  from  exposure  thereto  were  not  claimed  in  the  pleading,  may 
be  shown  to  explain  the  conduct  and  movements  of  the  injured  pas- 
senger, when  limited  by  instructions  to  that  purpose.  Ft.  Worth  i  D. 
C.  Ry.  Co.  V.  Walker,  87. 

13.  In  a  suit  for  damages  for  wrongful  ejection  from  defendant's  passenger 

train,  charge  considered,  and  held,  though  not  entirely  accurate,  not 
cause  for  reversal,  inasmuch  as  plaintiff  was  entitled  to  recover  under 
the  undisputed  evidence,  and  the  verdict  was  not  excessive.  Missouri^ 
K.  d  T.  Ry.  Co.  of  Teaoas  v.  Lightfoot,  120, 

14.  In  a  suit  for  damages  for  wrongful  ejection  from  a  railway  train,  evidence 

of  fright  by  plaintiff  is  properly  aidmitted  under  a  general  allegation  of 
mental  suffering.    Id. 

15.  Common  carriers  are  liable  to  their  passengers  for  the  value  of  personal 

property  stolen  by  the  employes  of  the  carrier,  and  the  use  or  purpose 
for  which  the  passenger  was  carrying  the  article  is  immaterial.  PuU- 
man  Co.  v.  Vanderhoeven,  414. 

16.  The  term  baggage  includes  whatever  property  a  passenger  may  carry  on 

his  journey  necessary  for  his  use,  enjoyment  or  pleasure  in  traveling. 
A  woman's  jewelry,  and  every  article  pertaining  to  her  wardrobe  that 
may  be  necessary  or  convenient  to  her  in  traveling  is  regarded,  in  law, 
as  baggage.    Id. 

17.  In  order  to  justify  a  verdict  against  a  carrier  for  the  value  of  baggage 

stolen  by  its  servant,  it  is  not  necessary  that  the  evidence  should  be 
sufficient  to  support  a  conviction  of  the  servant  for  theft.  It  is  only 
necessary  that  the  facts  and  circumstances  reasonably  tend  to  show  that 
the  servant  wrongfully  took  land  appropriated  the  baggage.    Id. 

Can. 

Failure  to  furnish  to  shipper.    Bee  Carrier$  of  Oood$,  i-ff. 
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Cases. 

1.  6t  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hambrick,  17  Texas  Ct.  Rep.,  244,  and 

Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Thompson,  100  Texas,  185,  distinguished 
from  this  case.    International  d  G.  N.  K.  Co.  v.  Vandeventer,  390. 

2.  Missouri  Pac.  Ry.  Co.  v.  Forman,  73  Texas,  311,  distinguished  from  this 

case.    Missouri,  K.  d  T.  Ry,  Co,  of  Texas  v.  Price,  210. 

3.  Boettler  v.  Tendick,  73  Texas,  488,  distinguished  from  this  case.     Stew- 

art V.  Rutter,  276. 

4.  Delta  County  v.  Blackburn,  100  Texas,  61,  followed.     Waggoner  v.  Wise 

County,  17  Texas  Civ.  App.,  226,  distinguished  from  this  case.  Black- 
hum  V.  Delta  County,  370. 

5.  Eastin  &  Knox  v.  Texas  &  P.  Ry.  Co.,  92  S.  W.,  838;  102  S.  W.,  105,  dis- 

tinguished.   Texas  d  P,  Ry.  Co.  v.  Tucker,  115f 

6.  Waters-Pierce  Oil  Co.  v.  State,  43  Texas  Civ.  App.,  413,  299,  followed. 

Waters- Pierce  Oil  Co.  v.  State,  147. 

7.  Mexican  Natl.  Ry.  Co.  v.  Jackson,  89  Texas,  113,  reviewed  and  distin- 

guished.   Southern  Pac.  Co.  v.  Di^ahlon,  203. 

8.  Kent  v.  Cecil,  25  S.  W.,  715,  criticised.    Kirhy  v.  Cartwright,  8. 

Certllloate. 

To  deed  by  married  woman.    See  Acknowledgment,  1. 

Certiorari. 

1.  A  petition  seeking  certiorari  on  a  judgment  against  a  garnishee,  an  edu- 

cational corporation,  on  the  ground  that  the  writ  was  not  served  on 
the  president  of  the  corporation,  the  petition  and  record  showing  that 
no  other  service  was  had  or  attempted,  was  not  subject  to  dismissal  be- 
cause it  did  not  negative  service  by  leaving  a  copy  of  the  writ  at  the 
principal  office.     Wehh  v.  Texas  Christian  University,  264. 

2.  A  motion  to  dismiss  certiorari  because  the  writ  was  directed  to  the  sheriff, 

instead  of  the  justice  of  the  peace  rendering  the  judgment,  sought  to  be 
reversed,  was  properly  overruled  where  the  justice,  in  obedience  to  the 
writ,  had  sent  up  a  proper  transcript  of  the  proceedings  for  revision,  id. 

3.  It  seems  that  the  only  grounds  on  which  a  writ  of  certiorari  can  be  dis- 

missed are  those  enumerated  in  the  statute  ( Rev.  Stats.,  art.  353 ) ,  want 
of  sufficient  cause  appearing  in  the  affidavit  or  want  of  a  sufficient 
bond.    Id. 

4.  The  requirement  that  bond  for  obtaining  certiorari  shall  be  -  conditioned 

on  the  petitioner  performing  the  judgment  of  the  County  or  District 
Court  means  in  each  case  the  particular  court  applied  to  for  the  writ, 
and  if  the  County  Court  the  bond  is  properly  conditioned  for  perform- 
ance of  its  judgment,  and  not  in  the  alternative.    Id, 

5.  The  County  Court,  revising  on  certiorari  a  judgment  against  a  garnishee 

rendered  by  a  justice  of  the  peace,  on  a  proper  case  being  presented, 
tries  the  action  de  novo,  and  on  discharging  the  garnishee  has  power  to 
award  him  the  attorney's  fee  for  answering  and  defending  provided  by 
statute  in  garnishment  suits.    Id. 

Cliaraoter. 

Of  plaintiff  not  in  issue.    See  Evidence,  ^7;  Intoxicating  lAquora,  10, 

Clieoka. 

In  payment  of  purchase  money  for  lands.    See  Agency,  1, 
Instrument  held  not  to  be.    See  Banking,  1. 
Certification  by  bank.    See  Banking,  2-5. 
Purpose  for  which  drawn.    See  False  Representations,  1,  2. 

Children. 

Care  required  from.    See  Carriers  of  Passengers,  6-9. 
Does  not  include  grandchildren.    See  Homestead,  6. 

Clerk  of  Court. 

Without  power  to  alter  minutes.    See  Practice  in  Trial  Court,  8. 
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drad  o&  Title. 

Ezecation  not  cansing.    See  Injunction^  4^ 

CltottoB. 

Service  on  corporation.  See  Certiorari,  1, 
1.  A  citation  to  a  resident  of  the  county  in  which  the  suit  is  pending  which 
states  the  names  of  the  pUintiffs  as  "Charley  Shepard  et  uxoH'  is  in- 
sufficient to  support  a  judgment  by  default,  in  that  it  fails  to  give  the 
names  of  all  the  plaintiffs.  The  use  of  the  Latin  words  *'et  uxor"  criti- 
cised as  probably  being  in  violation  of  the  statute  which  requires  judi- 
cial proceedings  to  be  conducted  in  English.     Higgina  v.  Shepard^  365. 

Cltlet. 

• 

Limiting  localities  for  drinking  saloons.    See  Intoxicating  Liquors,  l-Jff. 

Control  over  street  railways.    See  Street  Railtcay,  1,  2. 

Control  over  telcsgraph  and  telephone  lines.  See  Telegraph  and  Tele- 
phone, 1. 
1.  Even  if  the  exclusive  power  over  the  streets  and  alleys  in  a  city  or  town 
had  been  granted  by  the  liegislature  to  the  city  council  of  cities  and 
towns,  the  council  could  not  delegate  the  power  to  an  officer  of  the  city. 
Hence,  a  city  ordinance  vesting  in  the  city  marshal  the  authority  to 
issue  permits  to  erect  poles  in  the  streets  when  the  same  were  deemed 
necessary  by  him,  would  be  void.  City  of  Texarkana  v»  Southioestem 
Tel.  d  T.  Co.,  17. 

City  Ordinanoet. 

Proof  by  published  book.    See  Evidence,  11. 

CommitsioBert  Court. 

Release  of  debt  to  county.    See  Counties,  1,  2. 

Sale  of  school  land  pending  lease.    See  County  School  Lands,  1. 

CommiMions. 

Of  land  agent  on  sale.     See  Agency,  2. 

Common  Source. 

In  evidence  of  title.    See  Trespass  to  Try  Title,  5. 

Commnnity  Property. 

Suit  for  damages  to  crop.     See  Administration,  2. 
Suit  for  personal  injury  to  wife.    See  Negligence,  17. 

Compromise. 

With  one  defendant.    See  Joint  Wrongdoers,  IS. 

Conclnsions  of  Law. 

1.  Where  a  case  is  tried  on  an  agreed  statement  of  facts,  without  the  inter- 
vention of  a  jury,  the  filing  by  the  trial  court  of  a  general  conclusion 
of  law  on  said  agreed  facts,  and  his  refusal  to  file  specific  findings  on 
the  questions  of  law  involved,  is  not  reversible  error.  Fidelity  d  Dep, 
Co.  of  Md.  17.  National  B.  of  Com.  of  Dallas,  301. 

Condition. 

Bequest  to  widow  terminated  by  remarriage.    See  WiUs,  4,  S, 

Conductor. 

Assurance  to  passenger  as  to  length  of  stop.    See  Carriers  of  Passengert,  4* 

Confirmation. 

Of  sales  in  probate.    See  Administrator's  Sale,  2,  5,  6. 

Connecting  Lines. 

Property  not  received  by  defendants*    See  Carriers  of  Goods,  9, 10, 
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Consideration. 

May  be  shown  by  parol.    See  Deed,  5. 

Consolidation. 

Of  causes  of  action.    See  Practice  in  Trial  Court,  5. 

Of  suits  in  which  receivers  were  appointed.    See  Rtxicivera,  S. 

Constitutional  Law. 

Right  to  release  debt  due  county.    See  Counties,  1. 

Actions  for  forfeitures.    See  Jurisdiction,  6. 

Validity  of  anti-trust  law.    See  Unlatffful  Combinations,  3,  6,  10. 

Constitntions  Cited. 

[Constitution  of  Texas.] 

Article  1,  section  16.    Counties.    Blackburn  v.  Delta  County,  373. 

Article  1,  section  17.    Destroying  private  property.     Meadows  v,  Qulf,  C, 

d  8.  F.  Ry.  Co,,  468. 
Article  7,  section  6.     Disposition  of  county  school  lands.     Meerscheidt  v. 

Gardner,  681. 
Article  16,  section  60.     Homestead.     WiVcins  v.  Brigs,  699,  600,  602-606. 

[Constitution  of  United  States.] 

Article  4,  section  3.    Rights  of  citizens.    Southern  Pac,  Co.  v.  DusabUm, 
207. 

Contested  Eleotion. 

For  removal  of  county  seat.    See  Elections,  l-4f. 

Contract. 

Indemnity  or  liquidated  damages.    See  Attorney's  Fees,  £-4« 

Instrument  held  not  to  be  a  check.    See  Banking,  1. 

Certification  of  check  by  bank.    See  Banking,  2, 

Ultra  vires  undertaking  by  bank.    See  Banking,  2-i. 

Intended  only  to  bind  principal.    See  Banking,  5. 

Relation  of  depositor  to  bank.    See  Banking,  6. 

To  convey  title  subsequently  acquired.    See  Bond  for  Title,  i-^. 

Limiting  liability  of  railway.    See  Carriers  of  Goods,  \,  5. 

By  what  law  governed.    See  Carriers  of  Goods,  5. 

Release  of  debt  to  county.    See  Counties,  1,  2. 

Loss  of  profits  by  breach.    See  Damages,  1. 

Reducing  interest  on  debt  due  county.    See  Estoppel,  1. 

For  future  delivery  of  cotton.    See  Evidence,  S6-S8. 

Mortgage  to  secure  landlord's  lien.    See  Landlord  and  Tenant,  1,  2. 

Assuming  debt  of  another.    See  Limitation,  7. 

Submitting  oonstruction  to  jury.    See  Partnership,  1,  2, 

Misrepresentation  or  concealment  of  facts.    See  Partnership,  ^. 

Creating  prohibited  combinations.    See  Unlawful  Combinations,  1-11, 

Sale  or  bailment.    See  Bales,  2-i, 

Premature  shipment.    See  Sales,  5. 

Enforcing  performance  of.    See  Specifio  Performance,  1,  2, 

To  pay  dobt  of  another.    See  Statute  of  Frauds,  1, 

1.  Evidence  considered,  and  held  sufficient  to  require  the  trial  court  to  sub- 

mit to  the  jury  the  question  whether  or  not  the  parties,  at  the  time  a 
contract  was  made  for  the  future  delivery  of  cotton,  contemplated  an 
actual  delivery,  and,  hence,  such  a  contract  as  the  law  would  enforce. 
Dunman  v,  Murphey  d  Co,,  639. 

2.  In  a  suit  by  a  lessor  against  a  lessee  for  failure  to  properly  develop  and 

protect  the  leased  premises  against  sub-drainage  of  oil,  contract  and 
evidence  considered,  and  held  that  an  agreement  on  the  part  of  the 
lessor  that  the  production  from  a  certain  well  then  on  the  leased  prem- 
ises might  be  limited  to  a  certain  quantity,  absolved  the  lessee  from  the 
duty,  as  matter  of  law,  of  sinking  other  wells  on  said  property  for  the 
purpose  of  increasing  the  production.  Ouffey  Pet,  Co,  v,  Chaison  Town- 
site  Co.,  656. 
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Contract — Continued. 

3.  A  defendant  sued  for  breach  of  contract  cannot  question  the  right  of  a 

plaintiff  corporation  to  receive  the  damages  on  the  ground  that  its  ac- 
quisition of  the  claim  was  ultra  vires  when  the  assignment  of  the  claim 
was  an  executed  contract  and  binding  on  the  assignor.    Id, 

4.  Though  a  contractor's  undertaking  to  erect  a  building  in  accordance  with 

the  architect's  plans  and  specifications  was  to  be  performed  under  the 
direction  and  to  the  satisfaction  of  the  architect,  the  decision  of  the 
latter  that  it  had  been  so  constructed  was  not  binding  on  the  owner  in 
the  absence  of  a  provision  to  that  effect,  and  did  not  preclude  him  from 
defending  an  action  for  the  contract  price  on  the  ground  that  the  work 
was  not  done  in  accordance  with  the  specifications.  Boettler  v.  Ten- 
dick,  73  Texas,  488,  distinguished.    Stevoart  v.  Rutter,  276. 

5.  A  written  building  contract  considered,  and  held  so  ambiguous  as  to  re- 

quire the  question  whether  it  made  the  decision  of  the  architect,  as  to 
the  work  having  been  properly  performed  binding  on  the  owner,  one  of 
intent  to  be  submitted  to  the  jury.    Id. 

6.  Where  one  of  several  joint  obligors  is  released  by  the  obligee,   and  it 

affirmatively  appears  that  it  was  not  the  intention  of  the  parties  to  re- 
lease the  other  obligors,  the  release  will  be  construed  as  a  covenant  not 
to  sue,  and  it  will  not  affect  the  obligation  of  the  co-obligors.  Such  re- 
lease, however^  does  not  affect  the  right  of  the  obligors  discharging  the 
debt  to  contribution  from  the  obligor  released.  Watkin  Music  Co,  v, 
Bashamf  505. 

7.  In  support  of  a  plea  of  settlement  of  the  note  sued  on  by  the  payee  ac- 

cepting from  the  maker  the  note  of  third  parties  to  the  latter  in  dis- 
charge thereof,  evidence  merely  that  the  payee  said  that  she  had  bought 
such  latter  note  from  her  debtor  was  insufficient  to  justify  submission 
of  the  issue.    Huff  v,  Pou^ll,  582. 

Contributory  Negligence. 

Alighting  from  moving  train.    See  Carriers  of  Passengers,  IS,  10,  11, 

Boarding  moving. train.    See  Carriers  of  Passengers,  Si,  5, 

Riding  on  platform  of  coach.    See  Carriers  of  Passengers,  G-B, 

Post  too  near  track.    See  Master  and  Servant,  9,  10, 

Disobedience  of  rule.    See  Master  and  Servant,  H,  17,  27, 

Known  defects  and  dangers.    See  Master  and  Servant,  19,  20. 

Distinguished  from  assumed  risk.    See  Master  and  Servant,  22, 

Evidence  held  to  show.    See  Negligence,  15, 

Of  husband  of  injured  party.    See  Negligence,  17, 

Pedestrian  on  track.    See  Negligence,  22,  2k* 

Definition  of.    See  Negligence,  25, 

Acting  on  sudden  impulse.    See  Negligence,  26, 

Question  of  fact.    See  Negligence,  27, 

No  defense  to  theft.    See  Negligence,  28, 

Getting  off  moving  train.    See  Negligence,  29,  SO, 

Evidence  not  showing.    See  Negligence,  SI. 

Undue  prominence  in  charge.    See  Negligence,  S^. 

Assumed  risk.    Charge  on  degree  of  care.     See  Negligence,  S, 

Knowledge  of  danger.    See  Negligence,  S7, 

Conyerslon. 

Avoidable  consequences.    See  Carriers  of  Goods,  12, 

Of  property  subject  to  landlord's  lien.    See  Limitation,  k. 

Of  crop  subject  to  lien.    See  Landlord  and  Tenant,  \,  5, 

Corporations. 

Services  of  citation  on.    See  Certiorari,  1, 
Ultra  vires  undertakinpr.    See  Contract,  S. 
Ultra  vires  contract.    See  Counties,  1,  2. 
Doing  business  in  State.    See  Jurisdiction^  4»  ^• 
Jurisdiction  to  appoint  receiver.     See  Receivers,  2, 
Appointing  receiver  for.    See  Receivers,  5. 
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Corpontions— (7ofi^«nifeci. 

Failure  to  pay  franchise  tax.    See  Receivers,  6. 
Right  of  judgment  creditor.    See  Receivers,  7. 
Forfeiture  of  right  to  do  business.    See  Receivers,  9-12, 
Ownership  of  corporate  stock.    See  Vnlavyful  Combinations,  1, 
Prohibited  agreements  between.    See  Unlawful  Combinations,  2-11. 
Actions  against.    See  Venue,  S,  i^ 
1.  If  two  corporations  are  separate  and  distinct,  it  matters  not  what  their 

business  connections  may  be;  one  is  not  liable  for  the  tortious  acts  of 

the  other.    Sun  Co,  v,  Wyatt,  349. 

Cofts. 

On  appeal  in  election  case.    See  Elections,  S, 

In  tax  suit.    See  Taxation,  1, 
1.  Where  an  appellant  fails  to  call  the  attention  of  the  trial  court  to  an  al- 
leged error  in  taxing  costs,  the  matter  will  not  be  considered  on  appeal. 
Hoskins  v,  Velasco  Natl.  Bk.,  246. 

Cotenanoy. 

Sale  by  one  by  metes  and  bounds.    See  Partition,  2. 

Cotton  Fntures. 

Purchase  and  sale  of.    See  Contract,  1, 

Proof  as  to  gaming  transactions.    See  Evidence,  S6S8. 

Connties. 

Sale  of  land  by  Commissioners  Court.    See  County  School  Lands,  1. 

1.  Under  the  provisions  of  article  3,  section  56  of  the  Constitution,  a  Com- 

missioners Court  has  no  authority  to  release  any  part  of  a  debt  due  to 
the  county.  Hence,  an  agreement  between  such  court  and  the  purchaser 
of  the  county's  school  land  whereby  the  rate  of  interest  on  the  purchase 
money  of  said  land  was  reduced  from  seven  to  three  percent  was  void. 
Delta  County  v.  Blackburn,  100  Texas,  51,  followed;  Waggoner  v.  Wise 
County,  17  Texas  Civ.  App.,  226,  distinguished.  Blackburn  v.  Delta 
County,  370. 

2.  Unlike  natural  persons,  corporations,  whether  private  or  municipal,  pos- 

sess only  such  powers  as  are  conferred  upon  them  by  law,  and  when  they 
make  contracts  in  excess  of  their  powers  persons  dealing  with  them  are 
charged  with  a  knowledge  of  that  fact,  and  a  partial  compliance  by  the 
corporation  with  the  contract  cannot  make  it  valid  by  estoppel,  or 
make  that  valid  which  was  void  at  its  inception.    Id. 

3.  When  a  county  has  been  created  by  an  Act  of  the  Legislature,  and  has 

been  organized  and  recognized  by  the  State  for  many  years  as  one  of  its 
legal  subdivisions,  no  one  but  the  State  can  question  its  legal  existence 
as  a  county,  and  the  validity  of  its  acts  as  such,  on  the  ground  that  it 
has  not  the  constitutional  area  of  900  square  miles.  And  because  the 
present  Constitution,  adopted  since  the  county  was  created,  recognizes 
all  counties  then  existing  as  legal  subdivisions  of  the  State,  the  State 
itself  may  be  cut  off  from  questioning  the  validity  of  the  Act  creating 
the  county.    Id. 

Connty  School  Land. 

1.  The  fact  that  the  school  land  belonging  to.  a  county  has  been  leased  for  a 
definite  term,  and  that  the  term  of  office  of  the  County  Commissioners 
will  expire  before  the  term  of  the  lease,  would  not  affect  the  power  of 
the  Commissioners  Court  to  make  a  valid  sale  of  the  land  pending  the 
lease,  in  the  absence  of  any  question  of  unfairness  or  fraud  in  the  trans- 
action.    Meerscheidt  v.  Gardner,  579. 

Connty  Seat. 

Removal  of.    See  Elections,  IS, 

Creditor. 

Depositor  in  bank  is.    See  Banking,  6. 
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OuanUtlTO  Sridenoe. 

Kewly  disooverecL    See  Vew  Trial,  L 

IHUttEfCS. 

ApportiQnment  of  by  court.    See  Adintuwinifion,  iff. 

For  levy  on  interest  of  partner.    See  AttCLchment^  l-^. 

Where  contract  is  merely  for  indemnity.    See  Attorney 9  Feea,  t-i. 

For  failure  to  fumiBh  cars  to  shipper.    See  Carriera  of  Goods,  S, 

Contract  limiting  liability  for.    Se«  Carriers  of  Goods,  J^. 

For  injury  to  live  stock  transported  to  market.    See  Carriers  of  Goods,  7. 

Fright  as  element  of.    See  Carriers  of  Passengers,  14. 

Expectation  of  higher  wages.    See  Evidence,  27, 

Apportionment  of.    See  Joint  Wrongdoers,  5. 

By  distinct  acts  of  several  defendants.    See  Nuisance,  1,  2. 

Unliquidated.    See  Setoff,  1, 

For  conversion  of  property.    See  Setoff,  2. 

For  cutting  timber.    See  Trespass,  S, 

1.  Loss  of  profits  is  recoverable  as  special  damages  upon  a  breach  of  a  con- 

tract for  sale  of  goods  ordered  solely  for  a  certain  holiday  trade,  and 
not  otherwise  valuable  to  the  purchaser,  the  seller  being  aware  of  that 
fact.  But  items  of  expense,  as,  for  instance,  extra  clerk  hire,  which  the 
buyer  would  have  incurred  whether  the  contract  was  kept  or  not,  are 
not  recoverable.    Pittman  v.  Block  Queenstoare  Co.,  320. 

2.  The  husband  may  recover  for  personal  injuries  to  the  wife  incapacitating 

her  for  ordinary  household  labor,  though  the  value  of  her  services  in 
sucb  capacity  was  not  shown.    Chicago,  R.  /.  d  P.  R,  Co,  v.  Cleaver,  294. 

3.  Where  a  husband  sues  for  damages  for  the  loss  of  his  wife's  services,  it 

is  not  necessary  either  to  allege  or  prove  the  value  of  such  services  to 
make  them  elements  of  damage.  Ft,  Worth  d  R,  H.  St.  Ry,  Co,  v, 
Hawes,  488. 

4.  A  recovery  of  $400.26  in  favor  of  the  sender  of  the  telegram  to  her  brother 

announcing  the  imminent  death  of  their  mother,  delay  in  delivery  of 
which  caused  the  failure  of  the  latter  to  be  present  at  the  funeral,  sus- 
tained as  not  excessive.  Western  U.  Tel,  Co,  v.  Bell,  151. 
6.  Where  there  is  no  evidence  tending  to  establish  an  item  of  expense  for 
which  plaintiff  sues,  it  is  reversible  error  to  refuse  a  requested  instruc- 
tion that  plaintiff  is  not  entitled  to  recover  for  such  item.  Missouri, 
K.  d  T,  Ry,  Co,  V,  Lightfoot,  120. 

6.  In  a  suit  against  a  railway  company  for  damages  for  the  wrongful  ejection 

of  a  passenger  without  money,  in  the  night  time,  and  in  a  strange  town, 
evidence  considered,  and  held  sufficient  to  support  a  verdict  for  ^00.  Id, 

7.  Evidence  considered,  and  held  to  show  disabling  injuries  to  the  person,  as 

well  as  pain,  and  to  justify  the  submission  of  both  as  elements  of  dam- 
age recoverable.    St,  Louis  S,  W,  Ry,  Co,  of  Texas  v.  Cunningham,  1. 

8.  Beasonable  expenses  for  nursing  may  be  recovered  as  an  element  of  dam- 

ages for  injury  to  the  person,  though  the  services  in  nursing  were  ren- 
dered by  relatives  of  plaintiff,  who  did  not  ask  nor  receive  compensa- 
tion. Ft,  Worth  d  D.  C,  Ry,  Co,  v.  Walker,  87. 
0.  It  belongs  to  the  province  of  a  jury  to  determine  between  the  positive  testi- 
mony of  the  plaintiff  in  a  case  as  to  the  extent  of  his  injuries,  and  the 
testimony  of  medical  experts  as  to  the  probable  effects  of  given  injuries, 
and  its  determination  will  not  be  revised  by  an  Appellate  Court.  Oal- 
vealon,  H,  d  8,  A,  Ry,  Co,  v,  Harris,  434. 

10.  A  verdict  for  $18,000  cannot  be  held  excessive  where  the  evidence  showed 

that  plaintiff's  face  was  disfigured  and  his  spinal  column  permanently 
injur^,  that  he  had  suffered,  and  would  continue  to  suffer  ^eat  pain, 
and  in  view  of  his  age  and  earning  capacity.  Missouri,  K.  d  T.  Ry,  Co, 
of  Texas  v,  Thomas,  646. 

11.  Where,  in  a  suit  for  personal  injuries,  the  plaintiff  alleged  that  she  had 

incurred  liability  for  medical  attention  of  the  reasonable  value  of  one 
hundred  dollars,  and  the  evidence  showed  that  her  liability  for  such  ex- 
pense probably  exceeded  that  amount,  it  was  reversible  error  for  the 
court  to  charge  the  jury  that  they  might  allow  the  plaintiff,  among  other 
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things,  "such  reasonable  stunfl  as  she  may  necessarily  haye  incurred  lia- 
bility for  on  account  of  medical  attention/'  without  limiting  the  amount 
allowed  to  the  amount  pleaded.    Houston  Elec,  Co.  v.  Oreen,  242. 

12.  The  fact  that  a  persoft  injured  by  the  negligence  of  another  was,  at  the 

time  of  the  injury,  in  a  diseased  condition,  does  not  prevent  him  from 
recovering  damages  for  any  increase  or  aggravation  of  the  diseased  con- 
dition caused  by  said  negligence.    Id, 

13.  In  a  suit  by  the  widow  and  two  minor  children  for  the  death  of  the  hus- 

band and  father,  evidence  considered,  and  held  that  a  verdict  in  favor 
of  the  widow  for  $10,000,  and  in  favor  of  the  two  minor  children  for 
$7,500  each,  was  not  excessive.  Justice  Neill  dissenting.  Oalveaton,  U. 
d  8.  A,  Ry.  Co.  v.  Mitchell,  381. 

14.  In  a  suit  by  a  wife  and  mother  for  the  death  of  the  husband  and  son,  a 

charge  on  the  measure  of  damage  that  the  jury  should  allow  **such  a 
sum  of  money  now  as  you  shall  believe  from  the  evidence  would  com- 
pensate them,"  etc.,  held  equivalent  to  a  charge  to  allow  "such  a  sum 
of  money  as  paid  now"  would  compensate  them,  etc  Tewaa  d  P,  Ry,  Co. 
V.  Johnson,  135. 

15.  While  it  is  true  that,  for  the  death  of  a  relative,  plaintiff  should  only  be 

awarded  such  sum  as  would  reasonably  oompensate  him  for  his  pe- 
cuniary loss,  an  instruction  that  the  plaintiff  was.  entitled  to  damages 
for  "such  pecuniary  loss  as  resulted  to  him  by  reason  of  the  death,"  etc., 
was  not  a  positive  misstatement  of  the  law,  and,  in  the  absence  of  a  re- 
quested instruction  more  precisely  informing  the  jury  as  to  the  rule, 
was  not  reversible  error.    Id. 

16.  In  a  suit  by  a  wife  and  mother  for  the  death  of  the  husband  and  son,  a 

verdict  for  $14,000  cannot  be  held  excessive  where  the  deceased  was 
thirty-one  years  of  age,  earning  $80  per  month,  with  fair  prospects  of 
promotion,  where  the  wife  was  twenty-eight  years  old  and  the  mother 
was  seventy-two  years  old,  and  both  were  entirely  dependent  on  the  de- 
ceased for  their  support.    Id. 

17.  When  the  verdict  as  a  whole  is  not  excessive,  the  defendant  cannot  com- 

plain of  the  manner  in  which  it  is  apportioned  among  the  plain- 
tiffs.   Id. 

18.  In  a  suit  for  pecuniary  loss  occasioned  by  the  death  of  another  the  plaintiff 

is  not  required  to  prove  any  definite  amount  of  contributions  received 
from  the  deceased.  It  is  sutficient  to  show  what  tlie  earnings  of  the  de- 
ceased were,  what  portion  of  these  were  expended  for  plaintiff,  and  that 
the  contributions  would  probably  have  continued.    Id. 

19.  Upon  the  measure  of  damages,  and  the  matters  to  be  considered  and  not 

to  be  considered  by  the  jury  in  estimating  the  damages  in  an  action  for 
the  death  of  the  husband  and  fatii^r  of  the  plaintiffs,  the  main  charge  of 
the  court,  and  a  special  charge  requested  by  the  defendant,  considered, 
and  held  that  the  main  charge  included  the  matters  specified  in  the 
special  charge,  and  that  the  court  did  not  err  in  refusing  to  give  the 
special  charge.    San  Marcos  Elec.  L.  &  P.  Co.  v.  Compton,  586. 

20.  A  verdict  for  $8,500  for  the  loss  of  a  leg  was  not  excessive  in  the  case  of 

a  carpenter  with  a  life  expectancy  of  34  years,  earning  $60  per  month 
and  employed  about  two-thirds  of  his  time.  Missouri,  K.  d  T.  Ry,  Co, 
of  Texas  v.  Price,  211. 

Death. 

Telegram  announcing.    See  Damages,  4. 

Recovery  by  parents,  widow  and  children.    See  Damages,  19-19. 

1.  Under  the  statutes  of  this  State  illegitimate  children  have  a  right  of  ac- 

tion for  the  negligent  killing  of  their  mother.  Qalvesion,  H,  d  S,  A,  Ry. 
Co.  V.  Walker,  52. 

2.  Under  the  statute  of  this  State  a  judgment  rendered  in  a  suit  brought 

by  a  surviving  wife,  in  her  own  behalf  and  in  behalf  of  her  minor  chil- 
dren, against  a  railroad  for  damages  for  the  death  of  the  husband  and 
father,  is  conclusive  against  all  the  parties,  including  the  minors.  Gal- 
veston, H.  d  8.  A.  Ry,  Co.  v.  Oillespie,  57. 
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Debt. 

Joined  with  action  for  tort.    See  Joinder  of  Actions,  1,  ^. 

Deolarationt. 

Acoompanying  actual  posiiesaion  of  land.     8e^  Evidence,  12, 
As  to  cause  and  manner  of  injury.    See  Evidence,  15, 

Bedioatiom 

By  conveyance  with  reference  to  map.    See  Evidence,  31. 
Occupation  by  city.    See  Trespass  to  Try  Title,  1. 

Deed. 

By  married  woman.     See  Acknoicledgment,  1. 

Without  order  of  sale.     See  Administrator's  Sale,  4- 

Joined  in  by  minor  husband.    See  Married  Woman^  i. 

Proof  in  case  of  loss.    See  Evidence,  7,  8, 

Proof  of  search  for.    See  Evidence,  10. 

Possession  of  land  under.    See  Limitation,  7. 

Authentication  for  registration.    See  Record  of  Title,  1. 

To  grantee  and  heirs  of  his  body.    See  Rule  in  Shelley's  Case,  1,  2. 

1.  A  deed  is  presumed  to  liave  been  delivered  on  the  day  of  its  date,  and 

not  on  the  day  it  was  acknowledged  for  record.  Kent  v.  Cecil,  25  S. 
W.  Rep.,  715,  criticised.  Evidence  considered,  and  held  to  support  this 
presumption.    Kirhy  v,  Carttoright,  8. 

2.  In  a  suit  of  trespass  to  try  title,  evidence  considered,  and  held  to  require 

a  finding  by  the  jury  that  plaintiff^s  ancestor  had  executed  a  deed  to 
the  land  in  controversy,    /d. 

3.  The  true  consideration  for  a  deed  may  always  be  shown  by  parol,  even 

though  the  deed  be  executed  by  a  married  woman.  Ellis  v.  Lehman, 
308. 

4.  When  a  deed  by  an  agent  is  shown  by  circumstances  to  have  been  executed, 

and  such  deed  is  more  than  thirty  years  old,  the  power  of  the  agent  will 
be  presumed.  Frugia  v.  Trueheart,  514. 
6.  A  deed  executed  in  1835  before  a  judge  of  the  first  instance,  signed  by 
him  with  instrumental  and  assisting  witnesses  and  by  the  grantor,  and 
reciting  in  tlie  body  of  the  instrument  that  the  grantor  appeared  be- 
fore the  judge  and  acknowledged  that  ha  executed  the  deed,  is  admis- 
sible in  evidence  as  a  duly  authenticated  instrument.  And  the  fact  that 
it  was  found  among  the  papers  of  the  grantee,  instead  of  among  the 
public  archives,  would  not  aiTect  its  admissibility.    Id, 

6.  Where  a  power  of  attorney  is  introduced  in  evidence  simply  as  a  basis  for 

a  deed  executed  tliereunder  by  the  attorney  in  fact,  the  recitals  in  the 
power  of  attorney  as  to  the  heirship  of  the  maker  of  the  power,  are 
not  evidence  of  that  fact,  and  this  though  the  power  of  attorney  is  an 
ancient  instrument.    Brown  v.  Orange  County,  470. 

7.  A  deed  executed  by  an  attorney  in  fact  will  be  presumed,  after  tbe  lapse 

of  thirty  years,  to  have  been  executed  by  virtue  of  some  power  of  attor- 
ney, even  though  a  power  in  evidence  did  not  authorize  the  making  of 
the  deed.  But  this  is  a  presumption  of  fact  which  may  be  overcome  by 
evidence  to  tiie  contrary.  Evidence  considered,  and  held  sufficient  to 
overcome  the  presumption  of  the  existence  of  any  other  power  than 
that  in  evidence.    Id, 

8.  A  power  of  attorney  which  authorized  the  agents  "to  bargain,  sell  and 

convey,  in  fee  simple,  by  quitclaim  deeds,  for  such  price,  upon  such 
terms  or  credit,  and  to  such  person  or  persons  as  they  jointly  and  sev- 
erally shall  think  fit,"  did  not  authorize  a  conveyance  of  a  part  of  the 
land  in  consideration  of  a  sum  of  money  expended  by  the  grantee  in 
defense  of  a  suit  for  the  land.    Id. 

9.  The  recital  in  a  deed  of  the  existence  of  other  deeds,  constituting  the 

grantor's  chain  of  title,  is  not  in  and  of  itself  competent  and  sufficient 
evidence  of  the  existence  of  such  deeds,  as  against  strangers,  even 
though  the  deed  in  which  the  recital  occurs  be  more  than  thirty  years 
old.    Such  a  recital  binds  only  the  parties  and  those  who  claim  under 


Index.  673 

I>eed — Continued, 

them.  In  a  case  of  treflpasa  to  try  title,  a  paper  title  considered,  and 
held  insuflicient  to  support  the  judgment  of  the  court.  Teagarden  v. 
Patten,  671. 

10.  In  the  absence  of  evidence  that  a  grantor  intended  by  his  conveyance  to 

convey  other  land  that  his  deed  described,  it  was  error  to  submit  to 
the  jury  an  issue  as  to  what  was  his  intent  in  so  conveying.    Id, 

11.  Where  a  call  in  a  conveyance  of  land  was  to  run  east  from  an  established 

corner  "1570,  a  stake,"  omitting  the  unit  of  measure,  but  the  other 
calls  were  for  measure  in  varas,  and  the  same  was  necessary  in  this 
one  to  make  the  lines  close,  the  call  will  be  taken  as  one  for  a  distance 
of  1570  varas.    Mara  v.  Morris,  216. 

Belay. 

In  delivery  of  death  message.    See  Damages,  i. 

Suggestion  of.    See  Practice  on  Appeal,  ^. 

In  delivery  of  telegram.    See  Telegraph  and  Telephone,  2. 

Delegation. 

Of  control  over  streets  and  alleys.    See  Cities,  1, 

Delivery. 

Presumed  to  be  on  day  of  date.    See  Deed,  1, 

Demnrrer  to  ETidence. 

1.  On  demurrer  to  the  evidence  every  fact  and  conclusion  which  the  evidence 
conduces  to  proof  will  be  taken  as  admitted.  Chicago,  H.  I,  d  P,  R, 
Co,  V,  Cleaver,  294. 

Deposit. 

Relation  of  depositor  to  bank.    See  Bcmking,  6, 

Depoiitioni. 

Comment  on  manner  of  return.    See  Evidence,  42, 
Witness  refusing  to  sign.    See  Evidence,  JH, 

Descent  and  Distribution. 

On  death  of  liusband  and  wife.    See  Homestead,  SS, 

1.  Under  the  laws  of  the  Republic  of  Mexico,  in  1835,  an  heir  domiciliated 

out  of  the  said  Republic  could  acquire  no  right  by  inheritance  to  the 
lands  of  persons  dying  in  the  province  of  Texas.  Such  heirs  did  not  take 
a  defeasible  title,  but  had  no  title,  and  hence  could  not  recover  in  tres- 
pass to  try  title  against  one  in  possession  of  the  land.  Webb's  Heirs 
V,  Kirby  Lumb.  Co.,  543. 

2.  The  inhibition  against  inheritance  by  aliens  to  the  Republic  of  Mexico  was 

not  removed  by  the  Act  of  1840.    Said  Act  had  no  retroactive  effect.  Id, 

3.  In  a  suit  for  the  value  of  timber  cut  from  land,  the  issue  being  whether 

or  not  defendant  had  an  interest  in  the  land  by  descent  from  a  former 
owner,  evidence  considered,  and  held  insufficient  to  sustain  such  claim. 
Berryman  v,  Biddle,  625. 

Description. 

Of  land  in  probate  sale.    See  Administrator's  f(ale,  2. 

Of  locality  of  place  of  business.     See  Intoxicating  Liquors,  7. 

Discharge. 

Of  one  defendant.    See  Joint  Wrongdoers,  2, 

DiscoTcred  Peril. 

Dangerous  position  of  passenger.    See  Carriers  of  Passengers,  2, 
Actual  discovery  necessary.    See  Negligence,  10. 
Persons  on  street  car  lines.    See  Negligence,  10-19. 
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Care  to  discover  peril.    See  Negligence,  12. 
Pleading  and  proof.    See  Negligence,  IS. 
Duty  not  absolute.    See  Negligence,  15. 
Evidence  insufficient  to  show.     See  Negligence,  18. 

DisoretioiL. 

In  permitting  amendment  of  pleading.    See  Amendment,  1. 

Of  court  as  to  consolidation  of  causes.    See  Practice  in  Trial  Court,  6. 

Biforimination. 

In  statutes.    See  Unlawful  Comhinatione,  6. 

Disease. 

Aggravation  by  personal  injury.    See  Damages,  12. 

Dismissal. 

Making  a  party  again.    See  Parties,  1. 

For  failure  to  file  brief.    See  Prtictice  on  Appeal,  6. 

Distress. 

For  recovery  of  rents.    See  Landlord  and  Tenant,  1,  2. 

DlTorce. 

Unmarried  daughters  remaining  with  family.    See  Homestead,  8. 
Sales  of  liquor  to  minor  child.     See  Intoxicating  Liquor,  6. 

Easement. 

Action  for  injury  or  destruction.    See  Jurisdiction,  7. 

Elections. 

1.  In  a  contest  of  an  election  for  the  removal  of  a  county  seiit,  irregularities 

in  the  returns  made  by  the  officers  of  election  at  a  certain  box  con- 
sidered, and  held  insufficient  to  exclude  the  votes  cast  at  such  box. 
Durham,  County  Judge,  v.  Rogers,  232. 

2.  In  an  election  for  the  removal  of  a  county  seat,  it  is  not  essential  that 

the  ballots  be  endorsed  with  the  signature  of  the  presiding  officer  of 
the  election.  Such  election,  like  a  local  option  ek'ction,  is  not  governed 
by  the  provisions  of  the  general  election  law,  as  to  the  form  of  tlie 
ticket.    Id. 

3.  In  an  appeal  from  a  judgment  in  a  contested  election,  the  county  judge 

being  the  contestee,  the  costs  of  the  appeal  should  be  adjudged  against 
the  contestant  so  far  as  created  by  him,  though  he  was  successful  in 
the  appeal.     Id. 

Equity. 

Relief  against  mistake  of  law.    See  Mistake,  1. 

Lmancipatlon. 

Of  minor  by  father's  abandonment.    See  Intoxicating  Liquors,  9. 

Error. 

Not  ground  for  reversal.    See  Harmless  Error,  1-7. 

Doctrine  of  de  minimis.    See  Judgment,  1. 

Held  fundamental.    See  Practice  on  Appeal,  1. 

Where  delay  is  suggested.    See  Practice  on  Appeal,  J^. 

Where  no  other  judgment  could  be  rendered.     See  Practice  on  Appeal,  7. 

Several  grounds  for  supporting  judgment.     See  Practice  on  Appeal,  It. 

Estate  In  Fee. 

To  widow  conditioned  on  remaining  single.    See  Wills,  4>  5. 
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Suit  by  administrator.    See  Administration,  1,  2. 
Sale  of  land  by  temporary  administrator.    See  Adminisiration,  5.  ' 
Presumption  in  support  of  sale.    See  Administrator's  Sale,  i. 
Confirmation  of  sale.    See  Administrator's  Sale,  2,  5,  6. 
Description  of  land  sold.    See  Administrator's  Sale,  2, 
Conveyance  to  administrator.     See  Administrator's  Sale,  S. 
Absence  of  order  of  sale.    See  Administrator's  Sale,  4* 

EitoppeL 

Plea  of  ultra  yires.    See  Banking,  4, 

By  pointing  out  boundaries  of  land.    See  Boundaries,  1. 

By  conveyance  referring  to  map.    See  Evidence,  SI. 

Proof  of  under  plea  of  not  guilty.  See  Trespass  to  Try  Title,  7. 
1.  In  order  to  render  available  a  plea  of  equitable  estoppel,  the  party  rely- 
ing on  the  same  must  allege  and  prove  that  injustice  will  result  to  him 
unless  such  estoppel  is  allowed.  Plea  of  estoppel  against  a  county  be- 
cause of  the  making  of,  and  partial  compliance  by  the  county  with,  a 
contract  allowing  a  reduction  of  the  interest  on  a  debt  due  the  county, 
considered,  and  held  insufficient  for  the  want  of  such  pleading  and  proof. 
Blackburn  v.  Delta  County,  370. 

llTideiioe. 

Reading  record  of  deed.    See  Agreement  of  Counsel,  J. 

Of  transfer  not  by  writing.    See  Assignment,  1, 

Objection  made  to  testimony.     See  Bills  of  Exceptions,  1. 

Statement  of  testimony  and  objections.    See  Briefs,  2. 

Insufficient  to  support  plea  of  settlement.    See  Contract,  7. 

Value  of  wife's  services  in  household  labor.    See  Damages,  2,  S. 

Consideration  may  be  shown  by  parol.    See  Deed,  S. 

Recital  of  heirship  and  power  of  attorney.     See  Deed,  6*. 

Efi'ect  taken  as  admitted.    See  Demurrer  to  Evidence,  1, 

Insufficient  to  show  claim  by  descent.    See  Descent,  S. 

Of  identity  with  grantee  of  land.     See  Identity,  1, 

Location  and  distances  of  towns.    See  Judicial  Knowledge,  1. 

Preponderance  of.     See  Jury,  1. 

Newly  discovered  but  cumulative.    See  Tfew  Trial,  1. 

Note  sued  on  signed  by  making  mark.    See  Pleading,  S, 

Introduction  after  argument  has  begun.     See  Practice  in  Trial  Court,  S. 

Information  of  where  to  find  addressee.     See  Telegraph  and  Telephone,  6, 

Possession  under  deed.    See  Trespass  to  Try  Title,  5. 

Categorical  answers.    See  Witness,  1, 

Impeachment  on  collateral  matters.    See  Witness,  2, 

Deposition  in  another  case.    See  Witness,  S, 

Proof  of  general  bad  character.    See  Witness,  4, 

Pleadings  filed  by  witness.    See  Witness,  5. 

1.  Where  the  evidence  showed  that  all  the  correspondence  relating  to  a  cer- 

tain transaction  was  in  the  hands  of  the  attorneys  for  plaintiff,  and 
said  attorneys  had  been  notified  to  produce  a  certain  letter  included  in 
said  correspondence,  a  sufficient  predicate  had  been  laid  for  the  intro- 
duction of  secondary  evidence  of  the  contents  of  said  letter.  Jacksboro 
Stone  Co,  v,  Fairbanks  Co.,  639. 

2.  Because  a  plaintiff  denies  having  received   a  certain  letter  relating  to 

the  transaction  in  controversy  is  no  reason  for  excluding  secondary  evi- 
dence of  the  contents  of  the  letter.  The  denial  of  the  plaintiff  only  af- 
fected the  weight  of  the  proposed  evidence.    Id. 

3.  In  suit  by  executors  on  a  note  given  to  their  testatrix,  defendant's  evi- 

dence that  her  agents  had  accepted  from  him  the  note  of  third  parties 
in  settlement  of  his  indebtedness,  and  that  on  their  repudiation  of  such 
contract  he  had  gone  with  the  note  and  one  of  the  makers  to  her  to 
get  their  action  overruled,  should  have  been  admitted,  it  bearing  on 
the  effect  of  subsequent  statements  by  her,  proven  by  other  witnesses. 
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jthat  she  had  bought  the  note  from  him,  and  not  being  in  oontraTenUoa 
\)f  the  statute  as  to  evidence  by  parties  as  to  transactions  with  de- 
ceased.   Huff  V.  Powell,  683. 

4.  When  a  suit  is  based  upon  a  verified  account,  a  denial  under  oath  by  the 
defendant  of  the  correctness  of  the  account  destroys  its  effect  as  evi- 
dence.   Pitiman  v.  Block  Queentware  Co.,  320. 

6.  An  action  for  the  contract  price  of  a  set  of  track  scales  was  not  upon 
such  an  account  between  the  parties  as  could  be  verified  under  the  stat- 
ute in  such  way  as  to  dispense  with  proof  upon  the  part  of  the  plain- 
tiff. The  statute  does  not  apply  to  an  isolated  transaction  by  which  a 
single  article  is  sold  upon  the  one  hand  and  bought  upon  the  other  at 
an  agreed  price.    Jaekaboro  Stone  Co.  v.  Fairbanks  Co.,  639. 

6.  In  deraigning  title  a  party  is  not  reauired  to  introduce  his   d^eds  in 

chronological  order.  This  is  matter  left  to  the  discretion  of  the  trial 
court.    Frugia  v.  Tmeheari,  613. 

7.  Where  it  is  sought  to  prove  the  existence  and  execution  of  a  lost  deed, 

evidence  of  the  assertion  of  title  under  such  deed,  that  the  land  was 
bought  and  sold  by  those  claiming  under  it,  and  that  iA>  claim  was 
made  thereto  by  the  alleged  grantor  or  his  heirs,  is  material  and  com- 
petent. In  such  cases  a  liberal  policy  has  been  adopted  by  the  courts 
of  this  State  as  to  the  admission  of  evidence.    Id. 

8.  Because,  in  trespass  to  try  title,  one  deed  in  defendant's  chain  of  title  is 

lost,  and  he  seeks  to  establish  the  existence  and  execution  of  such  deed 
by  circumstantial  evidence,  is  no  reason  why  his  other  and  existing 
muniments  of  title  should  not  be  admitted  in  evidence.  An  objection  to 
said  papers,  that  the  srantors  therein  were  not  shown  to  have  title 
from  the  sovereignty  of  the  soil,  was  froperly  overruled.  Id. 
0.  A  written  instrument  attached  to  and  read  with  a  deposition,  but  after- 
wards separately  introduced  as  independent  evidence,  may  properly  be 
taken  by  the  jury  in  their  retirement.    Frugia  v.  Trueheart,  514. 

10.  Where  a  deed,  alleged  to  be  lost,  is  sixty-five  years  old;  the  grantee  a  sea 

captain  of  roving  habits,  and  long  since  dead;  his  heirs  all  residents  of 
a  distant  State,  and  their  names  and  residence  difficult  of  ascertain- 
ment, and,  under  all  the  evidence,  no  reasonable  ground  exists  to  doubt 
the  execution  of  the  deed,  slight  evidence  of  a  search  for  the  deed  will 
suffice  to  admit  secondary  proof  of  its  execution.    Id. 

11.  A  book  purporting  to  be  the  ordinances  of  the  city  in  which  the  action 

arose,  and  published  presumably  in  obedience  to  the  provisions  of  its 
charter  requiring  the  ordinances  to  be  published,  is  competent  evidence 
of  the  ordinances.    Ft.  Worth  d  R.  E.  St.  Ry.  Co.  v.  Hawes,  488. 

12.  Declarations,  as  well  as  acts  of  one  in  actual  possession  of  land,  showing 

that  he  claims  to  be  the  owner,  are  admissible  as  tending  to  show  hos- 
tility of  possession,  and  are  not  subject  to  the  objection  that  they  are 
self-serving.     Whittdker  v.  Thayer,  609. 

13.  The  exclusion  of  competent  evidence  is  not  rendered  harmless  by  the  fact 

that  other  evidence  to  the  same  effect  is  before  the  jury.  A  different 
rule  obtains  as  to  the  admission  of  incompetent  evidence.    Id. 

14.  Whether  or  not  a  locomotive  under  given  conditions  would  start  of  its  own 

motion,  or  would  require  steam  to  start  it,  is  a  matter  about  which  per- 
sons not  experienced  in  the  operation  of  engines  cannot  be  presumed  to 
have  knowledge,  and  therefore  expert  testimony  should  be  admitted. 
Qalveaton,  E,  d  8.  A.  Ry.  Co.  v.  Mitchell,  381. 
16.  A  statement  made  by  the  deceased  fifteen  or  twenty  seconds  after  the  ac- 
cident as  to  the  cause  and  manner  of  his  injury  was  res  gestae.    Id. 

16.  A  jury  is  not  always  bound  to  accept  the  conclusions  of  expert  witnesses 

when  the  facts  on  which  the  witnesses  base  their  conclusions  are  in  evi- 
dence, even  though  the  experts  agree  in  their  conclusions.  Expert  testi- 
mony may  be  discredited  by  circumstances,  as  other  testimony.  Gal- 
veston, E.  d  8.  A.  Ry.  Co.  v.  Oillespie,  66. 

17.  The  issue  being  whether  or  not  an  engineer  was  running  his  engine  at  a 

rate  of  speed  in  excess  of  that  prescribed  by  the  rules  of  the  defendant 
company  at  the  time  of  the  wreck  which  caused  his  death,  evidence 
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that  the  deceased  had  been  disciplined  by  the  company  a  short  time  be- 
fore for  violation  of  a  different  rule  was  not  competent  evidence.    Id, 

18.  On  the  issue  as  to  whether  a  mule  died  in  transit  on  the  cars  from  natural 

causes,  it  was  competent  to  show  that  the  animal  was  transported  with 
due  care,  and  the  opinion  of  one  skilled  in  loading  stock,  and  who 
placed  it  on  and  tied  it  in  the  car,  that  this  was  done  in  a  proper  man- 
ner, should  have  been  admitted.  International  d  G,  N,  B,  Co»  v.  No- 
tcaskif  144. 

19.  There  being  no  issue  as  to  the  competency  or  incompetency  of  an  employe, 

the  opinion  of  a  witness  on  that  subject  was,  at  least,  irrelevant,  and 
properly  excluded.     Thompson  v.  Oalveaton^  B,  d  8,  A,  Ry,  Co.,  284. 

20.  In  a  suit  for  damages  caused  by  a  wreck  alleged  to  have  been  caused  by 

a  dangerous  condition  of  the  track,  a  witness  not  an  expert  may  testify 
as  to  the  curvature  of  the  track,  the  condition  of  the  rails,  spikes, 
ties,  etc.,  but  should  not  be  allowed  to  testify  that,  in  his  opinion,  the 
track  \ibs  dangerous.    Id, 

21.  To  render  photographs  of  a  locality  admissible  in  evidence  it  is  only 

necessary  that  anv  witness  who  knows  the  fact  should  testify  that  it 
truly  represents  the  scene.    Id. 

22.  An  employe  who  had  worked  with  a  certain  machine  (in  this  instance  a 

drill  press),  and  was  familiar  with  its  operation,  could  give  his  opin- 
ion as  to  the  qualifications  of  a  fellow  servant  with  whose  habits  and 
characteristics  he  was  also  familiar,  to  work  as  helper  about  said  ma- 
chine.   Consolidated  K,  C,  8,  d  li,  Co,  v,  Taylor,  005. 

23.  Only  the  specific  objection  made  to  testimony  on  the  trial  will  be  consid- 

ered on  appeal.    Id, 

24.  The  testimony  of  a  witness  that  he  knew  the  employe  in  question  to  be 

a  slow,  careless  and  ignorant  fellow;  that  he  helped  the  witness  in  his 
work  in  the  shop,  and  witness  found  his  help  to  be  unsatisfactory  and 
the  man  himself  unreliable,  was  not  a  conclusion  of  the  witness,  but  a 
statement  of  a  fact  to  which  the  witness  could  testify.    Id, 

26.  The  answer  of  a  witness,  concerning  a  fellow  servant,  as  follows:    "I 

know  his  reputation  among  tiie  persons  working  in  the  shop.  .  .  . 
It  was  that  cf  a  careless  person,"  and,  "I  do.  Flores'  reputation  in 
said  shop  among  the  persons  who  worked  there,  was  that  of  an  in- 
competent worker  and  careless  person."  Held,  in  the  light  of  other 
testimony,  not  subject  to  the  objection  that  the  testimony  did  not  re- 
late to  the  general  reputation  of  the  party  in  question.  Id, 
20.  The  proper  time  to  object  to  improper  evidence  is  when  it  is  offered, 
and  the  refusal  of  the  trial  court  to  give  a  requested  instruction  with- 
drawing from  the  consideration  of  the  jury  certain  improper  testi- 
mony, admitted  without  objection,  will  not  be  cause  for  reversal,  espe- 
.  cially  when  said  testimony  was  introduced  by  the  complaining 
party.    Id, 

27.  Upon  a  question  as  to  the  amount  •of  damages  in  a  suit  for  personal  in- 

juries, testimony  that  plaintiff  had  recently  graduated  from  a  high 
school,  was  working  in  a  subordinate  position  temporarily,  and  ex- 
pected to  be  promoted,  was  not  improper.    Id, 

28.  In  a  suit  for  the  value  of  a  diamond  ring  alleged  to  have  been  stolen  from 

a  passenger  by  the  porter  in  a  sleeping  car,  the  testimony  of  the  plain- 
tiff to  the  effect  that  he  saw  the  porter,  while  making  up  the  berth, 
stoop  over  and  pick  up  something  and  put  it  in  his  pocket,  was  admis- 
sible as  a  circumstance  tending  to  support  plaintiff's  theory  of  the  case. 
Pullman  Co,  v,  Vanderhoeven,  414. 

29.  Where,  in  a  suit  for  the  value  of  a  diamond  ring,  the  verdict  is  for  a  less 

amount  than  the  admitted  value  of  the  ring,  the  testimony  of  an  expert 
that  the  plaintiff  paid  the  value  of  the  ring  at  the  time  he  bought  it, 
although  witness  had  forgotten  the  weight  of  the  ring,  and  this  was 
necessary  to  a  knowledge  of  its  value,  was  harmless.    Id, 

30.  Evidence  considered,  and  held  improperly  admitted  because  irrelevant  to 

the  issues,  and  at  the  same  time  prejudicial  to  appellant  before  the  jury. 
M<ir8  V,  if  orris  f  210f 
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31.  Where,  in  a  suit  against  a  city,  the  plaintiff  claims  the  land  in  controyeny 

by  limitation,  deeds  made  by  a  dedicator  to  other  parties  for  other  lots, 
describing  the  same  by  reference  to  the  town  map,  while  competent  evi- 
dence of  estoppel  against  the  dedicator,  are  irrelevant  and  inadmisaible 
against  the  plaintiff,  there  being  no  privity  between  the  two.  City  of 
San  Antonio  v.  Rowley,  376. 

32.  Where  plaintiff's  injuries  were  caused  by  falling  or  being  thrown  from 

the  steps  of  a  passenger  coach  because  of  alleged  defective  condition  of 
the  steps,  testimony  as  to  the  condition  of  the  steps  a  year  after  the 
injury  is  irrelevant,  in  the  absence  of  testimony  that  the  steps  were  in 
the  same  condition  on  the  two  occasions.  Walling  v.  Trinity  d  B.  V. 
Ry.  Co,,  35. 

33.  Where  the  testimony  of  defendant's  agent  and  plaintiff's  agent  was  sharply 

conflicting  upon  a  material  issue  on  the  trial,  it  was  error  for  the  court 
to  refuse  to  allow  the  defendant  to  prove  that  plaintiff's  agent,  who  was 
also  his  attorney,  was  interested  in  the  result  of  the  tvial,  his  fee  being 
contingent  upon  success  in  the  case.  Pecos  R,  R.  Co.  v.  Earring ton^ 
340. 

34.  On  the  question  whether  or  not  plaintiff  acquiesced  in  the  deviation  of  his 

cattle  from  the  original  route,  the  testimony  being  conflicting,  cor- 
roborative evidence  considered,  and  held  improperly  excluded.    Id, 

35.  In  a  suit  for  damages  for  personal  injuries,  the  admission  of  evidence, 

over  objection,  that  the  plaintiff  was  in  destitute  circumstances,  is  re- 
versible error.    Dallas  Con,  Elec,  8t,  Ry.  Co.  v.  Summers,  474. 

36.  The  issue  being  whether  or  not  the  parties  to  a  contract  for  the  future 

delivery  of  ootton  contemplated  and  intended  an  actual  delivery,  the 
testimony  of  the  plaintiff  that,  during  the  delivery  month,  he  made  ar- 
rangements with  a  bank  for  the  money  necessary  to  buy  the  amount 
of  cotton  named  in  tlie  contract,  was  relevant  and  admissible.  Dunman 
V.  Murphey  d  Co.,  539. 

37.  Unless  requested  so  to  do,  a  party  offering  evidence  is  not  required  to 

disclose  the  purpose  for  which  it  is  offered,  and  any  misapprehension  of 
the  court  as  to  the  purpose  for  which  it  is  offered  will  not  excuse  an 
error  in  excluding  the  same  in  the  absence  of  some  act  by  the  party 
offering  the  same,  or  his  attorney,  calculated  to  mislead  the  court.    Id, 

38.  Upon  the  question  wlietlier  or  not  a  contract  for  the  future  delivery  of 

cotton  in  New  York  City  was  a  gambling  contract,  the  charter  of  the 
New  York  Cotton  Exchange  was  admissible  in  evidence  under  the  facts 
of  this  case.  Id. 
30.  The  statements  contained  in  folders  issued  by  railroad  companies,  are 
competent  evidence  against  them  on  a  question  of  venue,  and  the  fact 
that  they  are  issued,  or  intended  only  as  advertisements,  does  not  render 
them  incompetent.    Southern  Pao.  Co.  v.  Godfrey,  617. 

40.  The  qualifications  of  a  witness  to  testify  as  to  the  consequences  of  load- 

ing a  railroad  car  with  lumber  in  a  certain  manner  considered,  and 
held  sulTicient  to  admit  his  testimony  as  an  expert.    Id. 

41.  On  an  issue  of  venue  in  a  suit  against*  a  railroad  company,  a  "folder" 

issued  and  put  in  circulation  by  the  defendant,  showing  that  defendant 
operated  a  line  of  railroad  in  the  county  in  which  the  suit  is  brought, 
and  maintained  an  office  or  local  agent  there,  is  competent  evidence. 
Southern  P.  Ry.  Co.  v.  Allen,  66. 

42.  It  was  improper  to  permit  the  introduction  of  the  endorsement  on  the 

envelope  of  a  deposition  showing  that  it  was  returned  into  court  by 
defendant's  claim  agent,  and  comment  thereon  by  plaintiff's  counsel, 
but  under  the  circumstances  it  is  here  held  not  ground  for  reversaL 
Ft.  Worth  d  D.  C.  Ry.  Co.  v.  Walker,  86. 

43.  Asking  a  witness  whether  any  one  called  his  attention  to  the  high  speed 

of  the  train  was  not  leading.    Id. 

44.  A  deposition  which  a  witness  refused  to  sign  was  not  taken  in  accordance 

with  the  statute,  and  is  not  admissible  in  evidence.  Clark  v.  Oun- 
ley.  24. 

45.  Where  a  witness  clearly  manifests  a  desire  to  cvad^  answering  questioiis 
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propounded  to  him,  it  is  not  error  for  the  trial  court  to  allow  leading 
questions.    Littler  v,  Dielman,  392. 

46.  Testimony  given  upon  a  former  trial  by  a  party  to  the  suit  is  competent 

evidence  when  the  testimony  is  in  the  nature  of  admissions  against  in- 
terest.   Id. 

47.  Testimony  as  to  the  general  reputation  for  truth  and  veracity  of  the  plain- 

tiff in  a  damage  suit  is  ordinarily  improper,  but  the  admission  of  such 
testimony,  over  objection,  is  harmless,  wlien  other  testimony  to  the 
same  effect  has  already  been  admitted  without  objection.  Missouri,  K. 
d  T.  Ry,  Co.  of  Texas  v.  Price,  211. 

48.  A  witness  was  allowed  to  testify  that  a  certain  quantity  of  rice  was  all 

delivered  to  two  defendants,  and,  from  the  best  of  his  recollection, 
without  data,  less  than  half  was  delivered  to  one  defendant  and  more 
than  half  to  the  otlier  defendant.  Held,  not  subject  to  the  objection 
that  the  testimony  was  an  estimate  based  on  recollection,  and  did  not 
purport  to  be  facts.    Seopton  Rice  d  Irr.  Co.  v.  Sexton,  191. 

49.  Where  a  trial  is  before  tlie  judge  without  a  jury,  the  admission  of  testi- 

mony of  doubtful  competency  is  not  cause  for  reversal,  especially  when 
other  testimony  to  the  same  effect  has  been  admitted  without  objec- 
tion.   Id. 

EzcessiTe  7eet  and  Vorfeitnret. 

Anti-trust  law.    See  Unlawful  Combinations,  10. 

Xxeoation. 

For  balance  of  judgment  not  paid  by  foreclosure  sale.    Bee  Foreclosure.  1. 
Not  casting  cloud  on  title.    8ee  Injunction,  4* 

Ezecntori. 

Appeal  without  bond.    See  Appeal,  2. 
Powers  conferred  upon.    See  Wills,  1,  2. 

Exemplary  Damagei. 

Where  only  nominal  actual  damages  are  recovered.    See  Attachment,  S. 

Exemptloni. 

Setting  aside  to  family  of  decedent.     See  Homestead,  8  8. 


Effect  of  medical  evidence.    See  Damages ^  9. 
Engine  starting  itself  in  motion.    See  Evidence,  H. 
Testimony  not  conclusive  on  jury.     See  Evidence,  16. 
Proper  loading  of  live  stock.    See  Evidence,  18. 
Opinions  not  by.    See  Evidence,  20. 
As  to  proper  loading  of  lumber.    See  Evidence,  J^O. 

Tftlse  Bepreientatlont. 

Preventing  discharge  of  bankrupt.     See  Bankruptcyf  1. 

By  servant  to  obtain  employment.    See  Master  and  Servant,  i. 

1.  One  who  induces  a  bank  to  pay  the  check  of  another  by  false  and  fraudu- 

lent representations  that  the  money  is  to  be  used  for  the  purchase  of 
property  which  would  be  assets  in  the  hands  of  the  drawer  of  the  check, 
and  to  such  extent  security  to  the  bank,  is  primarily  liable  to  the  bank 
to  the  extent  of  the  money  not  used  for  the  purpose  represented;  and 
this  irrespective  of  the  solvency  or  insolvency  of  the  person  drawing 
the  check.    First  Natl.  Bk.  of  Lamed,  Kan.,  v.  McQaughey,  635. 

2.  M.  sent  to  a  bank  the  following  telegram:    "Will  you  pay  C.'s  checks  for 

cattle  T"  to  which  the  bank  answered,  "Yes."  Held,  as  between  the  par- 
ties, the  telegram  must  be  construed  to  mean  checks  given  in  exchange 
for  cattle  sold  and  immediately  delivered  to  C.  Such  an  instrument 
must  be  construed  most  strongly  against  the  party  inditing  the  same.  Id. 
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Newly  discovered.    Bee  Veto  Trial,  1, 

Samaget. 

Apportionment  of  by  court.    See  Admini9tration,  t* 

For  levy  on  interest  of  partner.    See  Aitaohmentf  IS, 

Where  contract  is  merely  for  indemnity.    See  Attorney's  Feee,  iS-4- 

For  failure  to  furnish  cars  to  shipper.    Bee  Carriers  of  Ooods,  S. 

Contract  limiting  liability  for.    See  Carriera  of  Ooode,  4^ 

For  injury  to  live  stock  transported  to  market.    See  Carriers  of  Goods,  7. 

Fright  as  element  of.    See  Carriers  of  Passengers,  H, 

Expectation  of  higher  wages.    See  Evidence,  27. 

Apportionment  of.    See  Joint  Wrongdoers,  5, 

By  distinct  acts  of  several  defendants.    See  Nuisance,  1,  2. 

Unliquidated.    See  Setoff,  1, 

For  conversion  of  property.    See  Setoff,  2. 

For  cutting  timber.    See  Trespass,  3. 

1.  Loss  of  profits  is  recoverable  as  special  damages  upon  a  breach  of  a  con- 

tract for  sale  of  goods  ordered  solely  for  a  certain  holiday  trade,  and 
not  otherwise  valuable  to  the  purchaser,  the  seller  being  aware  of  that 
fact.  But  items  of  expense,  as,  for  instance,  extra  clerk  hire,  which  the 
buyer  would  have  incurred  whether  the  contract  was  kept  or  not«  are 
not  recoverable.    Pittman  v.  Bloch  Queensware  Co,,  320. 

2.  The  husband  may  recover  for  personal  injuries  to  the  wife  incapacitating 

her  for  ordinary  household  labor,  though  the  value  of  her  services  in 
sucb  capacity  was  not  shown.    Chicago,  R,  I,  dc  P,  B.  Co.  v.  Cleaver,  294. 

3.  Where  a  husband  sues  for  damages  for  the  loss  of  his  wife's  services,  it 

is  not  necessary  either  to  allege  or  prove  the  value  of  such  services  to 
make  them  elements  of  damage.  Ft.  Worth  d  R.  H.  8t,  By.  Co.  v. 
Hawes,  488. 

4.  A  recovery  of  $400.26  in  favor  of  the  sender  of  the  telegram  to  her  brother 

announcing  the  imminent  death  of  their  mother,  delay  in  delivery  of 
which  caused  the  failure  of  the  latter  to  be  present  at  the  funeral,  sus- 
tained as  not  excessive.  Western  U,  Tel,  Co.  v.  Bell,  151. 
6.  Where  there  is  no  evidence  tending  to  establish  an  item  of  expense  for 
which  plaintiff  sues,  it  is  reversible  error  to  refuse  a  requested  instruc- 
tion that  plaintiff  is  not  entitled  to  recover  for  such  item.  Missouri, 
K.  d  T,  By.  Co,  v.  Lightfoot,  120. 

6.  In  a  suit  against  a  railway  company  for  damages  for  the  wrongful  ejection 

of  a  passenger  without  money,  in  the  night  time,  and  in  %  strange  town, 
evidence  considered,  and  held  sufficient  to  support  a  verdict  for  $400.  Id. 

7.  Evidence  considered,  and  held  to  show  disabling  injuries  to  the  person,  as 

well  as  pain,  and  to  justify  the  submission  of  both  as  elements  of  dam- 
age recoverable.    St.  Louis  8.  W,  By,  Co.  of  Texas  v.  Cunningham,  1. 

8.  Beasonable  expenses  for  nursing  may  be  recovered  as  an  element  of  dam- 

ages for  injury  to  the  person,  though  the  services  in  nursing  were  ren- 
dered by  relatives  of  plaintiff,  who  did  not  ask  nor  receive  compensa- 
tion.   Ft.  Worth  d  D.  C.  By.  Co.  v.  Walker,  87. 

9.  It  belongs  to  the  province  of  a  jury  to  determine  between  the  positive  testi- 

mony of  the  plaintiff  in  a  case  as  to  the  extent  of  his  injuries,  and  the 
testimony  of  medical  experts  as  to  the  probable  effects  of  given  injuries, 
and  its  determination  will  not  be  revised  by  an  Appellate  Court.  Oal- 
veslon,  H.  d  S.  A,  By.  Co.  v.  Harris,  434. 

10.  A  verdict  for  $18,000  cannot  be  held  excessive  where  the  evidence  showed 

that  plaintiff's  face  was  disfigured  and  his  spinal  colunm  permanently 
injured,  that  he  had  suffered,  and  would  continue  to  suffer  great  pain, 
and  in  view  of  his  age  and  earning  capacity.  Missouri,  K.  d  T.  By.  Co. 
of  Texas  v.  Thomas,  646. 

11.  Where,  in  a  suit  for  personal  injuries,  the  plaintiff  alleged  that  she  had 

incurred  liability  for  medical  attention  of  the  reasonable  value  of  one 
hundred  dollars,  and  the  evidence  showed  that  her  liability  for  such  ex- 
pense probably  exceeded  that  amount,  it  was  reversible  error  for  the 
court  to  charge  the  jury  that  they  might  allow  the  plaintiff,  among  other 
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things,  "such  reasonable  sums  as  she  may  neeessarily  have  incurred  lia- 
bility for  on  account  of  medical  attention,"  without  limiting  the  amount 
allowed  to  the  amount  pleaded.    Houston  Eleo.  Co,  v.  Chreen,  242. 

12.  The  fact  that  a  persoft  injured  by  the  negligence  of  another  was,  at  the 

time  of  the  injury,  in  a  diseased  condition,  does  not  prevent  him  from 
recovering  damages  for  any  increase  or  aggravation  of  the  diseased  con- 
dition caused  by  said  negligence.    Id. 

13.  In  a  suit  by  the  widow  and  two  minor  children  for  the  death  of  the  hus- 

band ana  father,  evidence  considered,  and  held  that  a  verdict  in  favor 
of  the  widow  for  $10,000,  and  in  favor  of  the  two  minor  children  for 
$7,500  each,  was  not  excessive.  Justice  Neill  dissenting.  Oalveston,  U. 
d  8,  A.  Ry.  Co.  v.  Mitchelly  381. 

14.  In  a  suit  by  a  wife  and  mother  for  the  death  of  the  husband  and  son,  a 

charge  on  the  measure  of  damage  that  the  jury  should  allow  "such  a 
sum  of  money  now  as  you  shall  believe  from  the  evidence  would  com- 
pensate them,"  etc.,  held  equivalent  to  a  charge  to  allow  "such  a  sum 
of  money  as  paid  now"  would  compensate  them,  etc.  Tcomls  d  P.  Ky.  Co. 
V.  Johnson,  135. 

15.  While  it  is  true  that,  for  the  death  of  a  relative,  plaintiff  should  only  be 

awarded  such  sum  as  would  reasonably  compensate  him  for  his  pe- 
cuniary loss,  an  instruction  that  the  plaintiff  was  entitled  to  damages 
for  "such  pecuniary  loss  as  resulted  to  him  by  reason  of  the  death,"  etc., 
was  not  a  positive  misstatement  of  the  law,  and,  in  the  absence  of  a  re- 
quested instruction  more  precisely  informing  the  jury  as  to  the  rule, 
was  not  reversible  error.    Id. 

16.  In  a  suit  by  a  wife  and  mother  for  the  death  of  the  husband  and  son,  a 

verdict  for  $14,000  cannot  be  held  excessive  where  the  deceased  was 
thirty-one  years  of  age,  earning  $80  per  month,  with  fair  prospects  of 
promotion,  where  the  wife  was  twenty-eight  years  old  and  the  mother 
was  seventy-two  years  old,  and  both  were  entirely  dependent  on  the  de- 
ceased for  their  support.    Id. 

17.  When  the  verdict  as  a  whole  is  not  excessive,  the  defendant  cannot  com- 

plain of  the  manner  in  which  it  is  apportioned  among  the  plain- 
tiffs.   Id. 

18.  In  a  suit  for  pecuniary  loss  occasioned  by  the  death  of  another  the  plaintiff 

is  not  required  to  prove  any  definite  amount  of  contributions  received 
from  the  deceased.  It  is  sulhcient  to  show  what  the  earnings  of  the  de- 
ceased were,  what  portion  of  these  were  expended  for  plaintiff,  and  that 
the  contributions  would  probably  have  continued.    Id, 

19.  Upon  the  measure  of  damages,  and  the  matters  to  be  considered  and  not 

to  be  considered  by  the  jury  in  estimating  the  damages  in  an  action  for 
the  death  of  the  husband  and  father  of  the  plaintiffs,  the  main  charge  of 
the  court,  and  a  special  charge  requested  by  the  defendant,  considered, 
and  held  that  the  main  charge  included  the  matters  specified  in  the 
special  charge,  and  that  the  court  did  not  err  in  refusing  to  give  the 
special  charge.    San  Marcos  Elec.  L,  d  P.  Co.  v.  Compton,  586. 

20.  A  verdict  for  $8,500  for  the  loss  of  a  leg  was  not  excessive  in  the  case  of 

a  carpenter  with  a  life  expectancy  of  34  years,  earning  $60  per  month 
and  employed  about  two-thirds  of  his  time.  Missouri,  K.  d  T.  Ry,  Co. 
of  Texas  v.  Price,  211. 

Death. 

Telegram  announcing.    See  Damages,  4. 

Recovery  by  parents,  widow  and  children.    See  Damages,  lS-19. 

1.  Under  the  statutes  of  this  State  illegitimate  children  have  a  right  of  ac- 

tion for  the  negligent  killing  of  their  mother.  Galveston,  H.  d  8.  A.  Ry, 
Co.  V.  Walker,  62. 

2.  Under  the  statute  of  this  State  a  judgment  rendered  in  a  suit  brought 

by  a  surviving  wife,  in  her  own  behalf  and  in  behalf  of  her  minor  chil- 
dren, against  a  railroad  for  damages  for  the  death  of  the  husband  and 
father,  is  conclusive  against  all  the  parties,  including  the  minors.  Gal- 
veston, H.  d  8.  A.  Ry.  Co.  v.  Gillespie,  57. 
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Debt. 

Joined  with  action  for  tort.    See  Joinder  of  Actiona,  1,  t. 

Declarations. 

Acoompanying  actual  possession  of  land.     8e^  Evidence,  12. 
As  to  cause  and  manner  of  injury.    See  Evidence,  15, 

Dedloatioiu 

By  conveyance  with  reference  to  map.    See  Evidence,  SI. 
Occupation  by  city.    See  Trespass  to  Try  Title,  1. 

Deed. 

By  married  woman.     See  Acknowledgment,  1. 

Without  order  of  sale.     See  Administrator's  Sale,  4- 

Joined  in  by  minor  husband.    See  Married  Woman^  1. 

Proof  in  case  of  loss.    See  Evidence,  7,  8. 

Proof  of  search  for.    See  Evidence,  10, 

Possession  of  land  under.    See  Limitation,  7. 

Authentication  for  registration.    See  Record  of  Title,  1, 

To  grantee  and  heirs  of  his  body.    See  Rule  in  Shelley's  Case,  1,  2, 

1.  A  deed  is  presumed  to  have  been  delivered  on  the  day  of  its  date,  and 

not  on  the  day  it  was  acknowledged  for  record.  Kent  v.  Cecil,  25  S. 
W.  Rep.,  715,  criticised.  Evidence  considered,  and  held  to  support  this 
presumption.    Kirhy  v,  Carttoright,  8. 

2.  In  a  suit  of  trespass  to  try  title,  evidence  considered,  and  held  to  require 

a  finding  by  the  jury  that  plaintiff'd  ancestor  had  executed  a  dec^  to 
the  land  in  controversy.    Id, 

3.  The  true  consideration  for  a  deed  may  always  be  shown  by  parol,  even 

though  the  deed  be  executed  by  a  married  woman.  Ellis  v,  Lehman, 
308. 

4.  When  a  deed  by  an  agent  is  shown  by  circumstances  to  have  been  executed, 

and  such  deed  is  more  than  thirty  years  old,  the  power  of  the  agent  will 
be  presumed.     Frugia  v.  Trueheart,  614. 

5.  A  deed  executed  in  18.35  before  a  judge  of  the  first  instance,  signed  by 

him  with  instrumental  and  assisting  witnesses  and  by  the  grantor,  and 
reciting  in  tlie  body  of  the  instrument  that  the  grantor  appeared  be- 
fore the  judge  and  acknowledged  that  he.  executed  the  deed,  is  admis- 
sible in  evidence  as  a  duly  authenticated  instrument.  And  the  fact  that 
it  was  found  among  the  papers  of  the  grantee,  instead  of  among  the 
public  archives,  would  not  affect  its  admissibility.    Id. 

6.  Where  a  power  of  attorney  is  introduced  in  evidence  simply  as  a  basis  for 

a  deed  executed  thereunder  by  the  attorney  in  fact,  the  recitals  in  the 
power  of  attorney  as  to  the  heirship  of  the  maker  of  the  power,  are 
not  evidence  of  that  fact,  and  this  though  the  power  of  attorney  is  an 
ancient  instrument.    Brown  v.  Orange  County,  470. 

7.  A  deed  executed  by  an  attorney  in  fact  will  be  presumed,  after  the  lapse 

of  thirty  years,  to  have  been  executed  by  virtue  of  some  power  of  attor- 
ney, even  thoiigli  a  }>ower  in  evidence  did  not  authorize  the  making  of 
the  deed.  But  this  is  a  presumption  of  fact  which  may  be  overcome  by 
evidence  to  the  contrary.  Evidence  considered,  and  held  suflicient  to 
overcome  tlie  presumption  of  the  existence  of  any  other  power  than 
that  in  evidence.    Id, 

8.  A  power  of  attorney  which  authorized  the  agents  "to  bargain,  sell  and 

convey,  in  fee  simple,  by  quitclaim  deeds,  for  such  price,  upon  such 
terms  or  credit,  and  to  such  person  or  persons  as  they  jointly  and  sev- 
erally shall  think  fit,"  did  not  authorize  a  conveyance  of  a  part  of  the 
land  in  consideration  of  a  sum  of  money  expended  by  the  grantee  in 
defense  of  a  suit  for  the  land.    Id. 

9.  The  recital  in  a  deed  of  the  existence  of  other  deeds,  constituting  the 

grantor's  chain  of  title,  is  not  in  and  of  itself  competent  and  sufficient 
evidence  of  the  existence  of  such  deeds,  as  against  strangers,  even 
though  the  deed  in  which  the  recital  occurs  be  more  than  thirty  years 
old.    Such  a  recital  binds  only  the  parties  and  those  who  claim  under 
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them.  In  a  case  of  trespass  to  try  title,  a  paper  title  considered,  and 
held  insufficient  to  support  the  judgment  of  the  court.  Teagarden  v. 
Patten,  671. 

10.  In  the  absence  of  evidence  that  a  grantor  intended  by  his  conveyance  to 

convey  other  land  that  his  deed  described,  it  was  error  to  submit  to 
the  jury  an  issue  as  to  what  was  his  intent  in  so  conveying.    Id. 

11.  Where  a  call  in  a  conveyance  of  land  was  to  run  east  from  an  established 

corner  "1570,  a  stake,"  omitting  the  unit  of  measure,  but  the  other 
calls  were  for  measure  in  varas,  and  the  same  was  necessary  in  this 
one  to  make  the  lines  close,  the  call  will  be  taken  as  one  for  a  distance 
of  1670  varas.    Mara  v,  Morris,  216. 

Delay. 

In  delivery  of  death  message.    See  Damages,  4. 

Suggestion  of.    See  Practice  on  Appeal,  4. 

In  delivery  of  telegram.    See  Telegraph  and  Telephone,  2. 

Delegation. 

Of  control  over  streets  and  alleys.    See  Cities,  1. 

Delivery. 

Presumed  to  be  on  day  of  date.    See  Deed,  1. 

Demurrer  to  Evidence. 

1.  On  demurrer  to  the  evidence  every  fact  and  conclusion  which  the  evidence 
conduces  to  proof  will  be  taken  as  admitted.  Chicago,  H,  /.  d  P,  R. 
Co.  V.  Cleaver,  294. 

Depofit. 

Relation  of  depositor  to  bank.    See  Banking,  6, 

Depositlonf. 

Comment  on  manner  of  return.    See  Evidence,  42, 
Witness  refusing  to  sign.    See  Evidence,  4h 

Descent  and  Dlitrlbntion. 

On  death  of  husband  and  wife.     See  Homestead^  S-H, 

1.  Under  the  laws  of  the  Republic  of  Mexico,  in  1836,  an  heir  domiciliated 

out  of  the  said  Republic  could  acquire  no  right  by  inheritance  to  the 
lands  of  persons  dying  in  the  province  of  Texas.  Such  heirs  did  not  take 
a  defeasible  title,  but  had  no  title,  and  hence  could  not  recover  in  tres- 
pass to  try  title  against  one  in  possession  of  the  land.  Webb's  Heirs 
17.  Kirhy  Lumh,  Co.,  543. 

2.  The  inhibition  against  inheritance  by  aliens  to  the  Republic  of  Mexico  was 

not  removed  by  the  Act  of  1840.    Said  Act  had  no  retroactive  effect.  Id, 

3.  In  a  suit  for  the  value  of  timber  cut  from  land,  the  issue  being  whether 

or  not  defendant  had  an  interest  in  the  land  by  descent  from  a  former 
owner,  evidence  considered,  and  held  insufficient  to  sustain  such  claim. 
Berry  man  v,  Biddle,  625. 

Description. 

Of  land  in  probate  sale.    See  Administrator's  Flale,  2. 

Of  locality  of  place  of  business.     See  Intoxicating  Liquors,  7. 

Discharge. 

Of  one  defendant.    See  Joint  Wrongdoers,  2. 

Disoovered  Peril. 

Dangerous  position  of  passenger.    See  Carriers  of  Passengers,  2. 
Actual  discovery  necessary.    See  Negligence,  10. 
Persons  on  street  car  lines.     See  Negligence,  10-IS. 

Vol.  XLVIII.  Civil— 43. 
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against  the  minor  (instead  of  against  the  gaardian)  and  levied  on 
land  belonging  to  the  minor;  the  guardian  sought  to  enjoin  the  sale 
on  the  ground  that  it  would  cloud  the  title  of  the  minor  and  disturb 
the  possession  of  the  guardian.  Held,  that  the  execution  being  un- 
authorized and  void  would  neither  cloud  the  title  of  the  one  nor  disturb 
the  possession  of  the  other,  and  a  temporary  injunction  was  properly 
dissolved.  Revised  Statutes,  articles  2732  and  2989.  Thompson^ 
Ouardian,  v.  Qoolsbyy  23. 
6.  Where,  in  a  suit  to  enjoin  the  sale  of  land,  it  is  made  to  appear  at  the 
time  of  trial  that  the  intention  to  sell  or  attempt  to  sell  under  the 
execution  enjoined  has  been  abandoned,  no  actionable  issue  remains  to 
be  tried,  and  the  suit  is  properly  dismissed.    Id, 

6.  The  pendency  of  a  suit  by  a  tenant  for  specific  performance  of  a  contract 

for  the  lease  of  certain  premises  would  be  notice  of  the  rights  of  the 
plaintiff  to  any  person  who  might  lease  such  premises  from  the  land- 
lord pending  the  suit,  and  plaintiff  having  an  adequate  and  complete 
legal  remedy  at  law,  no  necessity  would  exist  for  an  injunction  to  pre- 
vent the  leasing  of  the  premises  pending  the  suit.  Jo8€y  v,  Perlatein, 
355. 

7.  In  a  suit  by  a  tenant  for  specific  performance  of  a  contract  for  the  lease 

of  certain  premises,  a  court  of  equity  will  not  interfere  by  injunction 
to  prevent  the  landlord  from  leasing  the  premises  in  controversy  to  a 
third  person  pending  such  suit,  when  it  appeared  that  the  landlord 
had  instituted  a  suit  of  forcible  entry  and  detainer,  and  the  lights 
of  the  parties  could  be  settled  in  that  suit.    Id, 

Injuries  to  Person. 

Inflicted  beyond  the  State.     See  Jurisdiction,  1-5. 

Insanity. 

No  appeal  from  judgment  finding.    See  Appeal,  1. 

Insolvent  Corporation. 

Pleading  requiring  appointment  of  receiver.    See  Reoeivera,  5. 

Instructions  to  J'uries. 

On  estoppel  by  pointing  out  land.    See  Boundaries,  1. 

Assuming  facts.     See  Carriers  of  Goods,  8. 

On  weight  of  the  evidence.     Sec  Carriers  of  Passengers,  S. 

As  to  negligence  in  getting  off  train.    See  Carriers  of  Passengers,  11. 

On  ejection  of  passenger  from  train.    See  Carriers  of  Passengers,  IS. 

Refusing  to  exclude  element  of  damage.    See  Damages,  5. 

Recovery  should  be  limited  to  amount  alleged.    See  Damages,  11. 

Compensation  as  present  payment.     See  Damages,  H. 

On  amount  recoverable  in  action  for  death.    See  Damages,  19. 

Failure  to  submit  issue.    See  Intoxicating  Liquors,  11. 

Negligent  act  includes  omission.    See  Negligence,  2. 

Requested  charge  substantially  given.    See  Negligence,  9. 

Undue  prominence  given  to  issue.    See  Negligence,  SS. 

Assuming  fact.    See  Negligence,  S6. 

Ignoring  issue  presented.    See  Negligence,  S8,  44 • 

1.  Where  the  evidence  upon  an  issue  is  undisputed,  it  is  not  error  for  the 

court  to  assume  the  issue  as  uncontroverted.  Missouri,  K.  d  T.  Ry.  Co. 
V.  Thomas,  646. 

2.  It  is  not  error  for  the  court  to  refuse  to  submit  as  an  issue  of  negligence 

a  ground  upon  which  plaintiff  did  not  rely  by  either  pleading  or  evi- 
dence.   Id. 

3.  It  is  not  error  for  the  court  in  its  charge  to  assume  a  fact  as  established 

when  the  evidence  on  the  point  is  undisputed.  Rule  applied.  Ft. 
Worth  d  R.  H.  St.  Ry.  Co.  v.  Hawes,  488. 

4.  Where,  in  a  suit  for  personal  injuries,  the  defendant  contended  that  the 

evidence  did  not  raise  the  issue  of  discovered  peril,  it  was  not  error 
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for  the  court  to  refuse  special  charges  requested  by  defendant  sub- 
mitting such  issue.    Id. 
6.  Charge  in  which  the  terms  "plaintiff"  and  "defendant"  were  misused  or 
transposed  considered,   and   held   harmless  in  view  of  other  portions 
of  the  charge.    Galveston,  H,  d  8.  A,  Ry,  Co,  v.  Wafer,  279. 

6.  The  omission  of  the  word  "care"  in  the  following  charge,  "And  you  further 

find  from  tlie  evidence  that  at  the  time  of  his  injuries  the  deceased 
was  himself  in  the  actual  exercise  of  ordinary  for  his  safety,  etc.," 
held,  a  mere  clerical  error,  easily  supplied  by  the  jury  and  therefore 
harmless.    Texas  d  P.  Ry.  Co.  v.  Johnson,  135. 

7.  The  omission  of  the  word  "person"  in  the  following  charge,  "So  if  the 

jury  shall  believe  that  an  ordinarily  prudent  discharging  the  duties 
of  hostler,  etc.,"  held  harmless  error.    Id. 

8.  Only  a  preponderance  of  the  evidence  is  the  measure  of  proof  in  a  civil 

case;     hence    a    charge   which   requires    the    evidence    to    show    "con- 
clusively" a  fact  in  issue^  is  erroneous.    Works  v.  Hill,  631. 
0.    Where  a  party  to  a  trial  requests  a  charge  consisting  of  many  paragraphs 
which  are  in  the  main,  but  not  all  correct,  it  is  not  reversible  error 
for  the  court  to  refuse  to  give  the  charge  in  the  form  requested.    Id» 

10.  In  a  suit  for  damages  caused  by  the  collision  of  a  street  car  with  plain- 

tiff's buggy,  a  requested  charge  which  ignored  the  issues  of  proximate 
cause,  contributory  negligence  and  the  fact  of  injury,  all  of  which  were 
raised  by  the  pleading  and  the  evidence,  was  properly  refused.  Feille  v. 
San  Antonio  Trac.  Co.,  641. 

11.  In  a  suit  of  trespass  to  try  title  wherein  the  defendant  plead  not  guilty 

as  well  as  limitation,  charge  considered,  and  held  erroneous  in  that 
it  eliminated  every  issue  except  limitation,  and  allowed  the  plaintiff 
to  recover  without  proving  a  superior  title.     Whittaker  v.  Thayer,  600. 

12.  The  omission  to  submit  by  the  charge  the  issue  of  contributory  negligence, 

when  it  arises  only  on  a  particular  phase  of  the  evidence,  is  not  error 
in  the  absence  of  a  requested  instruction.  Ft.  Worth  d  D.  C.  Ry,  Co. 
V.  Walker,  87. 

13.  Where  the  charge  authorized  a  verdict  for  plaintiff  only  on  finding  de- 

fendant negligent  it  was  not  error  to  refuse  one  to  find  for  defendant 
if  it  was  not  negligent.    Id. 

14.  A  special  charge,  although  announcing  a  correct  proposition  of  law,  is 

properly  refused  when  the  law  therein  contained  has  been  given  in  the 
main  charge.    Consolidated  K.  C.  8.  d  R.  Co.  v.  Taylor,  60G. 
16.  Instructions  omitting  material   limitations   of  the   principle   invoked   or 
presenting  defenses  sufficiently  covered  by  the  main  charge  held  prop- 
erly refused.    8t.  Louis  8,  W.  Ry.  Co,  of  Tex,  v.  Cunningham,  1. 

16.  The  giving  of  a  special  charge  as  one  requested  by  a  party  to  the  suit 

after  the  same  has  been  amended  or  modified  by  the  court,  cannot  be 
material,  if  the  charge  as  amended  is  otherwise  unobjectionable.  8t, 
Louis,  8,  W,  Ry.  Co,  v.  8hipp,  666. 

17.  Where  the  charge  of  the  court  contains  positive  error,  the  party  against 

whom  the  error  is  committed  is  not  required  to  ask  a  special  charge 
curing  the  vice.    Thompson  v.  Oalveston,  H.  d  8.  A,  Ry,  Co.,  284. 

18.  The  court  in  its  charge  should  give  to  the  jury  the  law  applicable  to  the 

facts  in  evidence.    The  giving  of  abstract  propositions  of  law  is  not  to 
be  commended,  and  at  times  may  be  positive  error.    Id. 
10.  An  appellant  can  not  complain  of  an  error  in  the  main  charge  of  the 
court  when  the  same  error  is  embodied  in  a  special  charge  given  at 
appellant's  request.    Galveston,  H,  d  8.  A,  Ry,  Co.  v.  Gillespie,  56. 

20.  A  party  can  not  complain  of  the  submission  of  a  certain  issue  to  the  jury 

when  he  requested  the  submission  of  the  same  issue  in  a  special  charge. 
Southern  Pac.  Ry,  Co.  v.  Godfrey,  617. 

21.  Where  the  charge  ojf  the  court  upon  the  burden  of  proof  was  erroneous  but 

a  special  charge  given  at  the  request  of  the  appellant  contained  tho 
same  error,  the  appellant  cannot  complain  in  the  absence  of  anythinpj 
in  the  record  showing  that  the  special  charge  was  given  after  the  main 
charge.    Thompson  v.  Planters*  Comp.  Co.,  236. 
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22.  Where  plaintifif  alleged  that  an  accident  occurred  on  a  certain  day  and 

introduced  proof  to  the  same  effect,  and  the  defendant  introduced  evi- 
dence to  the  effect  that  no  such  accident  occurred  on  the  day  alleged, 
a  charge  that  it  was  immaterial,  as  concerning  plaintiff's  right  to 
recover,  whether  she  was  injured  on  the  exact  day  alleged  or  not,  while 
ordinarily  harmless  if  not  proper,  under  the  facts  of  this  case  might 
be  subject  to  the  criticism  that  it  was  upon  the  weight  of  the  evidence. 
Houston  Elec.  Co,  v.  Qreen,  242. 

23.  In  a  suit  against  a  railroad  company  for  personal   injuries  the  court 

charged  the  jury  to  find  for  the  plaintiff  if  they  found  from  the  evi- 
dence "that  any  act  of  defendant  or  any  of  its  employees  was  negli- 
gence." Held,  reversible  error.  The  plaintiff  was  entitled  to  recover 
only  for  such  acts  of  negligence  as  were  both  pleaded  and  proved. 
Proof  without  pleading  will  not  support  a  verdict  or  judgment.  Mis- 
souri, K.  d  T.  Ry.  Co.  of  Tew,  v,  Bedua,  322. 

24.  It  is  reversible  error  to  refuse  a  special  charge  which  relates  to  and  cor- 

rectly presents  a  phase  of  the  case  not  covered  by  the  main  charge.  Id. 
26.  In  a  suit  for  personal  injuries  resulting  from  a  collision  between  the  cars 
of  a  railroad  company  and  a  traction  company,  charge  of  the  court 
upon  the  issue  of  negligence  vel  non  on  the  part  of  the  employees  of 
the  traction  company  in  the  care  which  they  exercised  before  attempt- 
ing to  cross  the  railroad  track,  considered,  ahd  held  correct  and  suf- 
ficiently specific  to  justify  the  trial  court  in  refusing  a  special  charge 
upon  the  same  subject.    8t,  Louie,  8,  F,  d  T,  Ry,  Co,  f>.  Wiggins,  449. 

26.  Where  the  general  charge  of  the  court  fails  to  make  a  practical  application 

of  the  rules  of  law  governing  the  case  to  the  specific  facts  relied  upon 
and  adduced  in  evidence,  either  party  has  the  right  to  have  such 
omission  cured  by  special  charge  tendered  for  that  purpose;  but  this 
rule  applies  only  to  such  facts  as  in  law  constitute  a  defense.  Rule 
applied.    Id, 

27.  In  a  suit  for  damages  for  the  death  of  a  wife  and  mother  resulting  from 

personal  injuries,  where  the  evidence  was  such  as  to  warrant  the  jury 
in  finding  that  death  resulted  from  the  combined  effect  of  all  the  in- 
juries, it  was  not  error  for  the  court  to  charge  the  jury  to  find  for  the 
plaintiff  if  death  was  caused  by  any  of  the  injuries  sustained,  although 
the  principal  expert  witness  for  the  plaintiff  testified  that  death 
resulted  from  a  particular  injury.  Dallas  Con.  Elec,  St,  Ry,  Co.  i>. 
Lytle,  107. 

28.  In  a  suit  by  two  plaintiffs  for  damages  the  court  charged  the  jury  that 

if  they  found  from  the  evidence  that  the  death  of  the  deceased  caused 
any  pecuniary  loss  to  the  plaintiffs,  or  either  of  them,  then  the  verdict 
should  be  for  such  plaintiffs.  Held,  an  inadvertent  and  harmless 
error  in  view  of  the  evidence.    Id, 

29.  The  suit  being  for  damages  for  death  resulting  from  injuries  received 

in  a  collision  of  cars,  there  being  no  pleading  or  evidence  that  the 
collision  was  caused  by  the  interference  of  third  parties  with  the 
track,  the  court  properly  refused  to  submit  such  issue  to  the  jury. 
The  mere  fact  that  the  collision  could  not  be  accounted  for  in  any 
other  way  was  not  sufficient  to  raise  the  issue.    Id. 

30.  In  a  suit  against  a  railroad  company  by  minor  children  for  the  negli- 

gent killing  of  their  mother  at  a  street  crossing,  charge  considered, 
and  held  not  on  the  weight  of  evidence  in  assuming  that  the  gates 
were  up  at  the  time  deceased  attempted  to  cross  the  track.  Oalveston, 
H,  d  8.  A.  Ry,  Co.  v.  Walker,  62. 

31.  A  special  charge  which  ignores  a  phase  of  the  evidence  on  a  controverted 

issue  is  properly  refused.     Id, 

32.  Where,  in  a  suit  of  trespass  to  try  title,  the  defendant  relied  upon  cir- 

cumstantial evidence  to  prove  the  existence  and  execution  of  a  deed 
in  his  chain  of  title  alleged  to  be  lost,  charge  considered  and  held  not 
upon  the  weight  of  the  evidence.     Frugia  v.  Trueheart,  614. 

33.  An  objection  to  a  charge,  upon  the  issue  of  a  lost  deed,  that  it  placed 

the  burden  of  proof  upon  appellants  to  show  that  the  deed  was  not 
executed,  considered,  and  held  hypercritical.    Id. 
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1.  The  doctrine  of  waiver  or  ratification  is  founded  upon  the  fact  that  the 
person  against  whom  the  waiver  or  ratification  is  urged  lias,  with  a 
knowledge  of  all  the  facts,  pursued  a  particular  course;  knowledge  of 
the  fact  is  the  essential  element,  and  the  fact  that  such  person,  hy  the 
exercise  of  diligence,  might  have  acquired  such  knowledge,  cannot  be 
substituted  for  the  existence  of  actual  knowledge.  This  rule  applied 
in  an  action  upon  an  insurance  certificate  issued  by  a  fraternal  order, 
the  defense  being  that  the  insured  made  false  statements  in  procuring 
the  issuance  of  the  certificate.  Brotherhood  of  Ry.  Trainmen  v. 
Roberts,  325. 

Intent. 

To  convey  other  land  than  that  described.    See  Deed,  10. 

Isitereit. 

Reduction  on  debt  due  county.     See  Estoppel,  i. 

Interstate  Commerce. 

Contract  limiting  liability.     See  Carriers  of  Goods,  i,  6. 

Interrenor. 

Effect  of  general  verdict  for  plaintiff.     See  Verdict,  i. 

Intoxicating  Llqnors. 

Forfeiture  under  search  and  seizure.     See  Jurisdiction,  6. 

1.  The  fact  that  a  liquor  dealer  had  obtained,  under  the  provisions  of  the 

Act  known  as  the  Baskin-McGregor  law,  a  license  from  the  State  and 
county  to  pursue  his  occupation  at  a  certain  specified  locality  within 
a  city,  will  not  authorize  the  pursuit  of  such  occupation  at  said  lo- 
cality when  the  same  is  forbidden  by  a  valid  ordinance  of  said  city 
prescribing  saloon  limits,  and  an  injunction  will  lie  under  the  pro- 
visions of  said  law  to  prevent  the  pursuit  of  said  occupation  at  such 
place.     Paul  v.  State,  25. 

2.  Under  the  provisions  of  section  2  of  the  Baskin-McGregor  law  making  it 

a  public  nuisance  to  pursue  the  occupation  of  selling  intoxicating  liquors 
in  localities  where  the  sale  has  been  prohibited  by  law,  a  city,  under 
proper  charter  powers,  has  the  right  to  prescribe  certain  limits  within 
its  boundaries  where  such  liquors  may  be  sold.  Said  provisions  were 
not  intended  to  apply  only  to  counties  and  precincts  where  local  option 
is  in  force.    Id.  • 

3.  The  Thirtieth  Legislature  passed  an  Act  granting  to  the  city  of  Dallas 

a  special  charter  whereby  the  city  was  given  authority  to  prescribe 
certain  limits  within  its  boundaries  wherein  alone  saloons  might  law- 
fully be  conducted;  at  the  same  session,  and  a  few  days  thereafter, 
the  Legislature  passed  the  Act  known  as  the  Baskin-McGregor  law 
regulating  the  sale  of  intoxicating  liquors  throughout  the  State.  Held, 
there  was  no  conflict  between  the  two  Acts,  and  the  one  did  not 
repeal  the  other.  But  if  there  was  any  conflict,  the  Act  granting  the 
charter,  being  special  in  its  character,  would  control  in  the  particular 
locality  to  which  it  related.    Id. 

4.  The  issuance  of  a  State  and  county  license  to  pursue  the  occupation  of 

a  retail  liquor  dealer  in  a  certain  locality,  is  not  conclusive  evidence  of 
the  licensee's  right  to  do  so.  The  county  judge  has  no  jurisdiction  to 
determine  whether  or  not  the  sale  of  intoxicating  liquors  in  such 
locality  has  or  has  not  been  prohibited,  and  any  such  adjudication 
by  him  would  not  be  binding  on  a  city,  the  provisions  of  whose  charter 
were  violated   hy   such    adjudication.     Id. 

5.  The  Act  of  the   30th   Lej^islatnre,   known   as   the   Baskin-McGregor   law 

(Gen.  Laws,  1007,  p.  258)  did  not  repeal  the  law  theretofore  existing, 
allowing  suit  upon  a  liquor  dealer's  bond  for  violation  thereof.  Price 
V.  Wakeham,  339. 

6.  In  a  suit  by  a  divorced  husband  upon  a  liquor  dealer's  bond  for  selling 

intoxicating  liquor  to  plaintiff's  minor  child,  a  plea  in  abatemient  on 


688  Index. 

Intozloatlng  Iiiqnors — Continued. 

the  ground  that  the  wife  should  be  a  party  to  the  suit,  which  pleft 
failed  to  show  what  disposition  was  made  of  the  custody  of  the  minor 
child  in  the  decree  of  divorce  between  plaintiff  and  his  wife;  that 
the  decree  of  divorce  was  a  final  decree;  and  that  the  wife  was  living 
at  the  time  of  filing  the  plea,  was  insufficient  and  properly  overruled. 
Id. 

7.  In  a  suit  upon  a  liquor  dealer's  bond,  a  description  of  the  locality  of  his 

place  of  business  giving  the  State,  city,  street  and  number,  is  sufficient. 
Id. 

8.  Where,  in  a  suit  upon  a  liquor  dealer's  bond  for  sale  of  liquor  to  a  minor, 

tlie  defendant  alleged  that  the  sale  was  made  in  good  faith  upon  a 
well  grounded  belief  that  the  minor  was  of  age,  it  was  not  reversible 
error  for  the  court  to  overrule  an  exception  to  that  part  of  plaintiff's 
petition  alleging,  in  substance,  that  the  minor  was  small  of  stature 
and  youthful   in  appearance.     Id. 

9.  The  fact  tliat  the  father  had  abandoned  his  minor  son  and  had  lost  all 

supervision  and  control  over  him  prior  to  bringing  a  suit  against  a 
liquor  dealer  for  sale  of  liquor  to  said  minor,  constitutes  no  defense 
to  the  suit.    Id. 

10.  The  bad  character  of  the  father,  plaintiff  in  a  suit  upon  a  liquor  dealer's 

bond,  is  no  defense  to  the  suit.     Id. 

11.  Where,  in  a  suit  for  breach  of  a  liquor  dealer's  bond  by  sale  of  liquor  to 

a  minor,  the  defendant  plead  that  the  plaintiff  consented  to  such  sale, 
and  there  was  testimony  tending  to  support  the  allegation,  it  was 
error  for  the  court  to  refuse  to  affirmatively  submit  this  issue  to  the 
jury.     Id. 

Invited  Error. 

Requested   charge   similar   to   that   complained   of.      See  Instructions   to 
JurieSy  19-21. 

Joinder  of  Actions. 

Against  parties  uniting  to  produce  injury.     See  Nuisance,  i,  2. 

1.  When  causes  of  action  are  connected  with  each  other  or  grow  out  of  the 

same  transaction,  they  may  be  properly  joined,  and  all  persons  against 
whom  the  plaintiff  asserts  a  common  or  alternate  liability  may  be 
joined  as  defendants.  Hence  a  petition  which  in  one  count  alleges 
debt  and  in  another  alleges  tort  is  not  subject  to  an  exception  on  the 
ground  of  misjoinder  of  causes  of  action  when  both  counts  relate  to 
the  same  transaction.    Hoskina  v.  Velasco  Natl.  Bk.,  246. 

2.  Under  the  practice  in  this  State,  a  suit  by  two  persojis  for  damages  for 

holding  cattle  and  their  depreciation  in  value  may  be  joined  with  a 
suit  for  damages  by  one  of  said  persons  for  his  wrongful  ejection  from 
defendant's  train.  If,  however,  such  causes  of  action  should  not  be 
joined,  the  action  of  the  trial  court  in  withdrawing  from  the  jury 
all  issues  except  that  for  ejection  from  the  train,  rendered  the  joinder 
harmless.     Missouri,  K.  d  T.  Ry.  Co,  of  Tex.  v.  Light  foot,  120. 

Joint  Obligation. 

Release  of  one  promisor.     See  Contract,  6. 

Joint  Wrongdoers. 

1.  In  cases  of  tort  the  injured  party  may  sue  one  or  all  of  the  wrongdoers, 

and  after  making  all  the  wrongdoers  parties  defendant  he  may  dismiss 
as  to  one  or  more  without  affecting  his  right  to  prosecute  his  suit 
against  the  others,  unless  the  pleadings  of  the  defendants  raise  issues 
among  themselves  which  require  adjudication.  Sexton  Rice  d  Irr, 
Co.  V.  Sexton,  190. 

2.  The  rule  that  satisfaction  by  one  joint  tort  feasor  discharges  the  other, 

has  no  application  where  two  tort  feasors  convert  different  parts  of 
the  same  crop.     They  are  not  joint  tort  feasors.     Id. 

3.  In  a  suit  against  several  joint  tort  feasors,  the  plaintiff,  in  considera- 
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tion  of  a  certain  sum  paid  by  one  of  the  defendants,  agreed  to  dismiss 
and  did  dismiss  the  suit  as  to  him,  expressly  reserving  the  right, 
however,  to  prosecute  the  suit  against  the  other  defendants  for  the 
balance  of  the  damages  claimed.  Held,  that  the  plaintiff  did  not  lose 
his  right  to  prosecute  the  suit  against  the  other  defendants  by  the 
compromise  with  the  first  defendant.     Id. 

4.  In  a  suit  against  both  a  railroad  company  and  a  traction  company  for 
damages  for  personal  injuries,  the  jury  having  found  upon  sufficient 
evidence  that  the  traction  company  was  guilty  of  such  negligence  as, 
either  alone  or  concurring  with  that  of  the  railroad  company,  proxi- 
mately caused  the  plaintiff's  injuries,  it  was  not  error  for  the  court 
to  exclude  evidence  offered  by  the  traction  company  for  the  purpose 
of  showing  that  the  railroad  company  was  also  negligent  in  a  certain 
particular.    8t.  Louis,  S.  F,  d  T.  Ry,  Co,  v,  Wiggins,  449. 

6.  In  an  action  for  damages  against  an  electric  light  company  and  a  tele- 
phone company  the  jury  expressly  found  both  of  the  defendants  guilty 
of  negligence  causing  the  damages,  "and  tlierefore  assess  the  dam- 
ages at  $5,000,  or,  in  other  words,  $2,500  each  of  tlie  companies,  pro- 
portioned as  follows,"  giving  to  each  of  the  plaintiffs  a  certain  propor- 
tion of  the  $5,000  and  assessing  one  half  of  such  portion  against  each 
defendant.  Held,  that  so  much  of  the  verdict  as  undertook  to  appor- 
tion the  damages  between  tlie  defendants  should  be  treated  as  sur- 
plusage, and  a  judgment  should  be  rendered  for  each  plaintiff  against 
both  defendants  for  the  full  amount  of  damages  fixed  by  the  verdict 
for  him  or  her.    San  Marcos  Elec.  L.  d  P.  Co.  v.  Compton,  680. 

Judgment. 

No  appeal  from,  in  lunacy  case.     See  Appeal,  1. 
Composition  with  creditors.     See  Bankruptcy,  3. 
Minor  children  concluded  by.     See  Death,  1, 
Need  not  provide  for  issuance  of  execution.     See  Foreclosure,  1. 
1.  An  error  of  $3.27  in  a  judgment  for  nearly  $10,000,  falls  within  the  rule 
de  minimis  non  curat  lex.     Blackburn  v.  Delta  County,  371. 

Judgment  Creditor. 

Against   insolvent   corporation.     See   Receivers,   7. 

Judicial  Knowledge. 

On  motion  for  appointment  of  receiver.  See  Receivers,  11. 
1.  The  courts  have  no  judicial  knowledge  of  the  location  of  towns  that  are 
not  county  seats,  and  hence  can  not  judicially  know  the  distance  from 
such  towns  to  other  towns  whose  location  is  judicially  known.  In 
a  suit  for  railroad  fare  wrongfully  demanded  of  and  paid  by  plaintiff, 
the  distance  between  the  two  places,  not  county  seats,  in  this  State, 
must  be  proved.     Missouri,  K.  de  T.  Ry.  Co.  v,  Lightfoot,  120. 

Jurisdiction. 

Suit  brought  without.    See  Practice,  S. 

To  appoint  receiver  of  corporation.     See  Receivers,  2. 

1.  For  the  purpose  of  redress,  it  is  immaterial  where  a  wrong  was  com- 

mitted. A  wrong  being  personal,  redress  may  be  sought  for  it  wher- 
ever the  wrong-doer  may  be  found.  But  to  this  rule  there  are  three 
exceptions  in  respect  to  torts:  (1)  Where  the  lex  loci  delicti  is  in 
direct  contravention  of  the  law  or  policy  of  the  forum;  (2^  where 
the  remedy  prescribed  for  the  tort  by  the  lex  loci  delicti  is  penal 
in  its  character;  and  (3)  statutory  torts,  where  the  statute,  in 
creating  the  liability,  at  the  same  time  creates  a  mode  of  redress  pe- 
culiar to  that  State,  by  which  alone  the  wrong  is  to  be  remedied. 
And  these  exceptions  are  themselves  subject  to  certain  limitations. 
Southern  Pac.   Co.  v.  Dusahlon,  203. 

2.  For  a  wrongful  injury  to  the  person  of  another,  redress  may  be  had  in 
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the  oonrtfl  of  this  State  r^gardleM  of  where  the  injury  wms  inflicted, 
if  such  personal  injury  (hot  resulting  in  death)  was  actionable  in  the 
country  where  such  wrong  was  done.  The  case  of  Mexican  Nat.  Ry. 
Co.  y.  Jackson,  89  Texas,  113,  reviewed  and  distinguished.     Id. 

3.  By  a  statute  of  New  Mexico  a  citizen  of  that  Territory  is  required  to 

bring  his  suit  for  personal  injuries  in  the  courts  of  that  Territory, 
and  is  prohibited  from  bringing  such  suit  in  any  other  jurisdiction. 
Hence  a  suit  by  a  citizen  of  New  Mexico  for  personal  injuries  received 
there,  cannot  be  maintained  in  Texas.     Id, 

4.  A  foreign  corporation  which  operates  a  railroad,  does  business  or  has  an 

agent  or  representative  in  this  State  is  subject  to  the  jurisdiction  of 
our  State  courts  even  though  plaintiff's  cause  of  action  arose  beyond 
the  State.  Southern  P.  Ry.  Co.  v.  AUen,  66. 
6.  For  an  injury  done  to  the  person  or  personalty  of  another  compensation 
may  be  demanded  of  the  perpetrator  wheresoever  he  may  be  found 
and  in  any  tribunal  which  may  obtain  jurisdiction  of  his  person,  pro- 
vided the  particular  class  of  action  is  not  contrary  to  the  policy  of  the 
forum.     Id. 

6.  Proceedings  under  the  Act  of  April  5,   1907,  Laws  dOth    Leg.,  p.  166 

(Search  and  Seizure  Law)  to  condemn  intoxicating  liquors  seized 
under  the  process  therein  provided,  constitute  an  actu>n  to  declare  a 
forfeiture  within  the  meaning  of  article  8,  section  6  of  the  Constita- 
tion,  which  confers  the  jurisdiction  in  such  cases  on  the  District  and 
not  on  the  County  Court.    Duffree  v.  State,  272. 

7.  A  Justice  Court  has  no  jurisdiction  of  a  suit  for  damages  for  injury  to 

or  destruction  of  an  easement  over  land.  An  easement  is  a  right 
which  one  proprietor  has  to  some  profit,  benefit  or  lawful  use  out  of 
or  over  the  estate  of  another  proprietor.  To  prove  this  right  neces- 
sarily involves  proof  of  title,  and  hence  the  Ounty  and  Justice  Courts 
have  no  jurisdiction.  It  is  otherwise  where  the  title  to  land  is  only 
incidentally  involved,  as,  for  instance,  a  suit  for  the  value  of  timber 
on  land  or  for  damages  for  trespass  upon  land.    Henslee  v.  Boyd,  494. 

Jury. 

Documents  to  be  taken  out  by.     See  Evidence,  9. 
Submitting  construction  of  contract  to.     See  Parinerahip,  1,  2. 
1.  A  jury  is  not  bound  to  render  a  verdict  according  to  the  testimony  of  a 
majority  of  the  witnesses.     Qalveston,  H.  d  8.  A.  Ry.  Co.  v.  Wafer, 
279. 

Juitloe  Court 

Injury  or  destruction  of  easement.     See  JwriBdiotion,  7. 

Killing  Stock. 

At  public  crossing.     See  Railroad;  1. 
Defective  latch  to  gate.    See  RaUtoaya,  2,  3. 

Labor  Union. 

Discrimination  in  favor  of.     See  Unlawful  Comhinatione,  6. 

Laches. 

Of  judgment  creditor.     See  Receivers,  7. 

Possession  under  bond  for  title.     See  Stale  Demand,  U 

Land. 

Action  for  destruction  of  easement.     See  Juriedietion,  7. 
Payment  of  taxes  on.     See  Limitation^  6. 
Sale  of  certificate  after  location.     See  Bales,  1. 
Actions  for  recovery  of.     See  Trespass  to  Try  Title,  i-7. 

Land  Agent. 

Right  to  commissions.     See  Agenoy,  2. 
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land  liiertiileate. 

Sale  after  location.    See  Sales,  1. 

Landlord  and  Tenant. 

Protecting  lessor  against  subdrainage  of  oil.     See  Contract,  t. 
Leasing  of  premises  pendente  lite.     See  Injunction,  6,  7. 
Suit  to  enforce  lien.     See  Limitation.  4- 

1.  When  a  distress  warrant  is  rightfully  and  legally  sued  out  the  tenant 

has  no  cause  of  action  for  damages  for  the  deprivation  of  the  use  of 
the  property  seized  by  virtue  of  the  writ;  and  when  any  part  of  the 
debt  sued  on  was  for  rent  or  advances  and  was  due.  then  the  distress 
warrant  was  not  wrongfully  sued  out.     Dunlap  v.  Thrasher,  324. 

2.  The  defendant  in  a  distress  proceeding  cannot  complain  that  the  judg- 

ment against  him  foreclosed  a  mortgage  lien  as  well  as  the  landlord's 
lien  on  the  property  seized,  when  he  admitted  in  his  answer  the  exist- 
ence of  a  contract  lien  to  secure  his  indebtedness  to  the  landlord.     Id. 

3.  Where,  after  the  lease  of  certain  premises,  a  part  of  the  same  was  sold 

by  the  landlord  and  the  tenant  deprived  of  its  use  to  that  extent,  a 
proportionate  reduction  in  the  rent  would  be  the  prima  facie  (>tfect 
in  the  absence  of  evidence  indicating  a  different  rule.  Sexton  Kice  <k 
Irr.    Co.   1?.   Sexton,   191. 

4.  One  who  purchases  a  crop  from  a  tenant  and  converts  the  same  to  his 

own  use  within  thirty  days  after  its  removal  from  the  rented  premises, 
is  liable  to  the  landlord  for  the  value  of  the  crop  converted,  and  the 
fact  that  the  landlord  took  no  steps  to  prevent  the  conversion,  is  im- 
material.    Id. 

5.  When  a  third  party  converts  to  his  own  use  a  crop  during  the  existence 

jf  the  landlord's  Hen  thereon  it  is  not  necessary  that  the  landlord  file 
his  suit  for  such  conversion  during  the  existence  of  the  lien.    Id, 

leadlniT  Qnettlon. 

Held  not  to  be.     See  Evidence,  J^S. 

Where  witness  evades  answer.    See  Evidence,  45* 

lease. 

Protecting  lessor  against  subdrainage  of  oil.     See  Contract,  2, 
Sale  of  school  land  while  under.    See  County  School  Land,  i. 

Levy. 

On  interest  of  partner.     See  Attachment,  IS. 

Lex  Loci. 

Governing  contract  of  carrier.     See  Carriers  of  Goods,  5. 
Personal  injuries  beyond  the  State.     See  Jurisdiction,  1-5, 

License. 

Where  sale  of  liquor  is  prohibited.     See  Intoxicating  Liquors,  4* 
To  enter  upon  premises.     See   'Negligence,  35. 

Liens. 

Statutory  and  mortgage.    See  Landlord  and  Tenant,  2, 
Conversion  of  crop  subject  to.     See  Landlord  and  Tenant,  4,  5, 
Action  to  enforce.     See  Limitation,  |. 

Limitation. 

Possession  under  bond  for  title.    See  Stale  Demand,  1. 

Title  acquired  by.     See  Trespass  to  Trp  Title,  2. 

Of  actions  under  anti-trust  law.     See  Unlawful  Combinations,  4»  5. 

1.  In  a  suit  by  land  agents  for  commissions  on  the  sale  of  land,  an  original 

and  amended  petition  considered,  and  held  to  state  substantially  the 

same  cause  of  action,  and  hence  an  exception  setting  up  the  statute 

of  limitation  to  the  amended  petition  should  not  have  been  sustained. 
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• 

If  an  amended  petition  in  any  way  retains  even  a  part  of  tlie  caus^ 
of  action  asserted  by  the  original  petition  it  ia  sufficient  to  prevent 
the  running  of  the  statute  of  limitation  after  filing  the  original  peti- 
tion.    Mayes  v,  MagUl,  548. 

2.  In  an  original  petition  the  plaintiffs  were  stated  as  "the  firm  of  C.  4 

L.,  composed  of  C,  L.,  and  M.;"  in  an  amended  petition  the  plain- 
tiffs were  named  as  "M.,  C.  and  L.,  the  last  two  composing  the  firm 
of  C.  &  L."  Held,  that  the  amended  petition  did  not  change  the 
cause  of  action  asserted  in  the  original  petition.    Jd, 

3.  In  a  suit  for  breach  of  contract  to  pay  a  debt  assumed  by  defendant, 

limitation  would  not  begin  to  run  until  defendant  made  default,  or 
until  plaintiff  himself  paid  the  debt.  Hoskins  v.  Velasco  yatL'  Bk., 
246. 

4.  In  a  suit  by  a  landlord  against  his  tenants  for  rent  and  against  third 

parties  for  conversion  of  the  agricultural  products,  the  evidence  show- 
ing that  plaintiff's  suit  was  filed  within  less  than  two  years  from 
the  time  said  products  were  received  by  said  third  parties,  plaintiff's 
suit  was  not  barred  by  the  two  years  statute  of  limitation.  Various 
pleadings  and  amendments  considered,  and  held  to  assert  the  same 
cause  of  action.    Sexton  Rice  d  Irr.  Co.  v.  Sexton,  190. 

5.  In  a  suit  of  trespass  to  try  title  against  a  city  for  a  strip  of  land  occu- 

pied and  used  by  it  as  a  street,  evidence  considered,  and  held  to  pre- 
sent questions  of  fact  as  to  plaintiff's  title  thereto  under  the  ten 
years  statute  of  limitation,  and  hence  error  for  the  court  to  instruct 
a  verdict  for  plaintiff.  Neither  should  the  court  have  instructed  a 
verdict  for  defendant.     City  of  San  Antonio  v,  Rowley,  376. 

6.  The  pa^'ment  of  taxes  on  a  certain  patented  survey  by  name,  is  sufficient, 

together  with  the  other  requirements  named  in  the  statute,  to  support 
the  five  years'  statute  of  limitation  even  though  the  lines  of  the  sur- 
vey were  supposed  at  one  time  to  be  in  one  place,  and  at  another 
time  to  be  in  another  place.     Yarhrough  v.  Moody,  227. 

7.  A  conveyance  which  does  not,  by  the  description  it  gives,  cover  the  land 

in  controversy,  cannot  be  made  the  basis  of  limitation  by  possession 
for  five  years  under  a  deed  duly  registered,  though  the  grantor  be 
estopped,  by  his  parol  designation  of  boundaries,  from  claiming  that 
such  land  was  not  included;  nor  was  payment  of  taxes  on  the  land  de- 
scribed in  such  deed  payment  on  such  as  would  pass  thereby  only  by 
estoppel.     Mara  v.  Morris,  117. 

liquor  Dealers. 

Saloon  limits  in  cities.     See  Intoxicating  Liquors,  1-4. 
Sales  to  minors.     See  Intoxicating  Liquors,  5-11. 

Lis  Pendeni. 

As  notice  to  party  leasing  property.     See  Injunction,  6,  7. 

Live  Stock. 

Furnishing  cars  for  transportation.     See  Carriers  of  Goods,  IS. 
Damages  for  injury  in  transportation.     See  Carriers  of  Goods,  7,  8. 
Loss  of  in  transportation.     See  Carriers  of  Goods,  11,  12, 

Lost  Deed. 

Evidence  held  to  prove  execution.     See  Deed,  2. 
Evidence  to  establish.     See  Evidence,  1,  8,  10. 

Lnnacy. 

Appeal  from  judgment  of.     See  Appeal,  1. 

Marriage. 

Bequest  to  wife  terminating  on  remarriage.     See  Wills,  4,  5, 
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Harried  WomaiL 

Conclusiveness   of   certificate   to   deed.     See   Acknowledgment,   1. 

1.  A  married  woman  must  be  joined  by  her  husband  in  a  deed  to  her  sep- 

arate estate,  and  the  fact  that  her  husband  is  a  minor  is  immaterial. 
This  was  the  law  under  the  statute  of  1846  as  well  as  under  the  pres- 
ent statute.     Zimpleman  v.  Poriwood,  438. 

2.  One  who  becomes  surety  for  husband  and  wife  by  pledging  real  estate, 

docs  not  become  entitled  to  judgment  over  against  the  married 
woman,  in  case  he  is  held  to  pay  the  debt,  without  alleging  and  prov- 
ing that  such  indebtedness  was  incurred  for  the  benefit  of  the  separate 
estotc  of  the  married  woman.     Littler  v.  Dielman,  392. 

ICaiter  and  Servant. 

Information  gi\en  by  trainmen.     See  Carriers  of  Passengers,  4*  iO, 

Defective  track.     See  'Negligence,  6. 

Evidence  of  time  of  wreck.    See  Negligence,  7. 

Failure  to  have  switchman  on  lookout.     See  "Negligence,  8. 

Sufficiency  of  evidence.     See  Negligence,  SI,  41,  42. 

Proximate  cause  of  the  injury.     See  Negligence,  S2. 

Defective  couplers.     See  Negligence,  $8. 

Signaling  movement  of  engine.     See  Negligence,  S9-41. 

Derailment   of   engine.     See   Negligence,  44- 

1.  The  fact  that  a  servant  obtains  employment  by  making  false  statements 

to  the  master  as  to  his  personal  record  in  the  matter  of  suing  rail- 
roads, will  not  relieve  a  master  from  the  consequences  of  his  negli- 
gence whereby  the  servant  suffered  personal  injury.  Oalveston,  H.  de 
8,  A.  Ry.  Co.  V.  Harris,  434. 

2.  A  charge  on  assumed  risk  to  the  effect  that  a  servant  does  not  assume 

the  dangers  which  may  be  brought  about  by  the  negligence  of  the 
master,  unless  he  knows  of  the  negligence  and  the  dangers  arising 
therefrom,  "or  in  the  discharge  of  his  duty  must  necessarily  have 
acquired  the  knowledge,"  held  correct.  The  distinction  between  the 
phrase  "in  the  ordinary  discharge  of  his  duty,"  and  "in  the  exercise 
of  ordinary  care  in  doing  his  work/'  held  too  refined  to  affect  the 
verdict  of  an  average  jury.    Id. 

3.  In  a  suit  for  personal  injuries,  an  allegation  by  the  plaintiff  that  "at 

said  time  the  defendant  knew  or  by  reasonable  care  and  inspection 
could  have  known  of  the  defective  and  womout  condition  of  said 
brake-chain  or  bolt  and  could  have  protected  plaintiff  from  injuries/' 
raised  the  issue  of  negligence  in  the  matter  of  inspection.    Id, 

4.  In  a  suit  for  personal  injuries,  plaintiff  makes  a  prima  facie  case  by 

proving  that  while  he  was  setting  the  brake  on  a  car  the  chain  broke, 
causing  him  to  fall  from  the  car;  and  the  burden  was  on  defendant 
to  show  that  the  accident  was  unavoidable,  and  that  it  had  used  care 
to  furnish  reasonably  safe  appliances  for  plaintiff.  Id. 
6.  An  employee  of  the  defendant  railroad,  the  foreman  of  its  cement  gang, 
was  neither  a  trespasser  nor  licensee  while  in  the  switch  yards  of  the 
defendant  for  the  purpose  of  getting  his  boarding  car  and  tool  car 
placed  so  that  he  could  do  the  work  which  he  had  been  ordered  to 
do.     Missouri,  K.  d  T.  Ry.  Co.  of  Tex.  v.  Balliet,  641. 

6.  Where  defendant's  switch  yards  are  used  as  a  thoroughfare  by  its  em- 

ployees it  is  the  duty  of  the  defendant  to  use  due  care  that  those  in 
the  yards  should  not  be  injured  by  the  negligence  of  other  employees 
in  switching  the  cars.     Id. 

7.  A  servant  has  the  right  to  assume,  not  only  that  his  master  will  en- 

deavor to  do  his  duty  in  the  matter  of  furnishing  safe  appliances,  but 
that  he  will  absolutely  do  it.     Southern  Pac.  Co.  v.  Godfrey,  617. 

8.  The  rule  announced  by  the  Federal  courts  is  the  same  as  that  announced 

by  the  State  courts  in  the  matter  of  assumed  risk. 

9.  In  a  suit  for  damages  for   the  death  of  a  "hostler"  killed  by  coming 

in  contact  with  a  post  too  near  the  engine  being  operated  by  him,  evi- 
dence considered,  and  held  to  show  that  the  deceased  was  n^t  guilty 
of    negligence,    but    that    the    master    was    guilty    of    negligence    in 
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failing  to  furnish  the  deceased  a  reasonably  safe  place  in  which  to 
work.     Texas  d  P.  Ry,  Co,  v.  Johnson,  135. 

10.  A  senrant  is  not  guilty  of  contributory  negligence,  as  matter  of  law, 

merely  because,  while  engrossed  in  his  duties,  he  becomes  temporarily 
unmindful  of  the  known  dangerous  condition  of  the  place  in  which  he 
is  working,  which  condition  has-been  negligently  maintained  by  the 
master.    Id. 

11.  In  a  suit  by  an  employee  against  a  railroad  company  for  damages  for 

personal  injuries  caiised  by  stumbling  over  kn  obstruction  on  a  walk- 
way on  a  coal  bin,  evidence  considered,  and  held  sufficient  to  support 
the  verdict  of  a  jury  in  favor  of  the  plaintiff,  on  the  ground  that  the 
company  was  negligent  in  failing  to  furnish  the  plaintiff  with  a  safe 
place  in  which  to  work.     Chicago,  R,  /.  d  T.  Ry.  Co.  v.  Jackson,  667. 

12.  A  master  is  not  liable  where  the  servant's  injury  was  not  caused  by  any 

defect  in.  the  place  in  which  he  is  required  to  work,  which  affected  ito 
safety  when  used  in  the  ordinary  way  and  for  the  purpose  for  which 
it  was  intended.     International  d  O.  N.  R.  Co.  v.  Reiden,  401. 

13.  The  rule  which  requires  a  railroad  company  to  keep  its  trade  in  reason- 

ably safe  condition  was  intended  for  the  protection  of  its  servants 
while  operating  trains  thereon,  and  if  the  master  performs  his  duty 
in  this  respect  he  is  not  liable  for  an  injury  to  a  servant  received 
while  using  the  track  for  a  different  purpose,  except  in  such  places 
as  the  duties  of  the  servant  require  him  to  walk  upon,  over  or  along 
the  track.    Id. 

14.  A  master  has  a  right  to  rely  upon  his  servants  obeying  the  rules  ordained 

for  the  safe  conduct  of  his  business,  and  to  assume  that  when  an 
occasion  arises  which  calls  for  an  observance  of  the  rule,  it  will  be 
obeyed.     Id. 

15.  In  a  suit  for  personal  injuries,  the  allegation  being  that  plaintiff  was  in- 

jured through  the  incompetence  of  a  fellow  servant,  evidence  consid- 
ered, and  held  sufficient  to  support  the  finding  of  the  jury  that  the 
servant  was  incompetent  and  that  the  master  either  knew  or  ought  to 
have  known  it.    Consolidated  K.  C.  8,  d  R.  Co.  v.  Taylor,  606. 

16.  Where  the  evidence  is  conflicting  as  to  the  competency  of  an  employee, 

the  verdict  of  a  jury  finding  that  the  employee  was  incompetent,  wiU 
not  be  set  aside  on  the  ground  that  the  plaintiff  must  have'  known 
that  the  employee  was  incompetent  and  therefore  assumed  the  risk  of 
working  with  him.  Especially  when  plaintiff  was  young  and  had  not 
had  the  same  opportunity  of  observing  the  employee  as  some  of  the 
witnesses.     Id. 

17.  The  violation  or  disobedience  by  a  servant  of  a  rule  prescribed  by  his 

master  is  not  negligence  per  se,  but  is  a  question  of  fact  to  be  submit- 
ted to  the  jury.     Southern  P.  Ry.  Co.  v.  Allen,  66. 

18.  In  a  suit  by  a  vice-principal  against  his  principal  for  personal  injuries 

received  while  operating  a  gin-stand,  evidence  considered,  and  held 
sufficient  to  support  a  finding  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  and  assumed  the  risk  which  resulted  in  his  in- 
jury.    Thompson  v.  Planter^  Camp.  Oo^  286. 

19.  Where  the  plaintiff  bases  his  claim  for  personal  injuries  on  the  ground 

of  defective  machinery,  it  is  not  error  for  the  court  to  instruct  the 
jury  as  matter  of  law  that  he  cannot  recover  if  he  knew  at  the  time  of 
the  injury  that  the  machinery  was  defective  and  dangerous.    Id. 

20.  Where,  in  a  suit  for  personal  injuries,  facts  existed  which  would  relieve 

defendant  from  liability,  either  on  the  ground  of  contributory  negli- 
gence or  the  assumption  of  the  risk,  a  charge  which  confused  the  two 
doctrines  would  not  be  cause  for  reversal  of  the  judgment  in  defend- 
ant's favor.    Id. 

21.  Where  the  parts  of  a  machine  are  so  intimately  connected  that  they  con- 

stitute and  may  be  considered  as  a  whole,  and  the  evidence  showed  that 
only  certain  parts  were  defective  and  not  the  whole  machine,  a  charge 
upon  the  doctrine  of  assumed  risk  which  instructs  the  jury  that  if 
they  believe  the  machine  was  defective,  etc.,  to  find  for  the  defendant, 
waa  not  misleading.     Id. 
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22.  The  doctrines  of  assumed  risk  and  contributory  negligence  discussed  and 

distinguished.     iSouthern  P,  Ry.  Co,  v,  Allen,  66. 

23.  Because  an  Act  should  be  so  construed  as  to  accomplish  its  evident  pur- 

pose, the  Act  of  Congress  known  as  the  **Safety  Appliance  Act,  in 
abolishing  the  defense  of  assumed  risk  in  certain .  cases,  should  be 
so  construed  as  to  do  away  with  any  other  defense,  including  contrib- 
utory negligence,  wliich  would  be  constituted  by  identically  the  same 
facts  which  go  to  constitute  that  of  assumed  risk.     Id. 

24.  Where  there  are  two  methods  or  ways  of  doing  the  same  act,  one  dan- 

gerous and  the  other  not  dangerous,  a  servant  cannot  be  said,  as  inatter 
of  law,  to  be  guilty  of  contributory  negligence  because  he  selects  the 
dangerous  method.  Under  the  decisions  of  our  courts  it  is  question  of 
fact  for  the  jury.    Id, 

25.  An  employee  engaged  in  coupling  cars  has  a  right  to  assume  and  to  act 

on  the  assumption  that  the  engineer  in  control  of  the  train,  will  obey 
the  signals  given  him,  and  hence  he  cannot  be  said,  as  matter  of  law, 
to  be  guilty  of  contributory  negligence  in  assuming  a  dangerous  posi- 
tion after  notifying  the  engineer  of  the  fact.     Id. 

26.  Where  a  master  fails  to  comply  with  the  requirements  of  the  Act  of 

Congress  known  as  the  "Safety  Appliance  Act,"  he  is  not  relieved  from 
liability  to  a  servant  injured  by  reason  of  such  failure,  because  the 
negligence  of  the  plaintiff's  fellow-servants  concurred  in  causing  the 
injury.    Id. 

27.  The  conscious  violation  by  a  servant  of  a  rule  of  the  master  in  the  dis- 

charge of  his  duties  is  not  contributory  negligence  as  matter  of  law. 
This  depends  upon  circumstances.  In  a  suit  by  a  servant  against  his 
master  for  personal  injuries,  a  requested  charge  considered,  and  held 
properly  refused  because  it  assumed  as  matter  of  law  that  such  vio- 
lation amounted  to  contributory  negligence.  8t.  Louis,  8,  W.  Ry,  Co. 
V,  Shipp,  5G6. 

Xedioal  Expert. 

Effect  of  testimony.    See  Damages,  9, 

Xinerali. 

Protecting  lessor  against  sub-drainage  of  oil.    See  Contract,  2. 

Xlnon. 

Care  required  from.     See  Carriers  of  Passengers,  6-9, 
Bound  by  recovery  for  death  of  father.    See  Death,  1, 
Sales  of  intoxicants  to.     See  Intoxicating  Liquors,  5-11, 
Minor  husband  joining  in  wife's  deed.     See  Married  Woman,  i. 

Xlnntes. 

Alteration  of.     See  Practice  in  Trial  Court,  8. 

msnomer. 

Of  defendant  cured  by  answer.    See  Pleading,  2, 

Xlstake. 

1.  While,  in  some  cases  equity  will  grant  relief  against  mutual  mistakes  of 
law,  a  misapprehension  of  the  law  as  to  the  right  of  a  Commissioners' 
Court  to  release  a  part  of  the  debt  due  the  county,  is  not,  under  the 
facts  of  this  case,  one  of  them.    Blackburn  v.  Delta  County,  370. 

Xortgage. 

Of  fixtures  attached  to  homestead.  See  Homestead,  1, 
To  secure  landlord's  lien.  See  Landlord  and  Tenant,  2, 
By  warehouseman.     See  Sales,  4, 

HatloiLal  Bank. 

Power  to  become  surety  or  guarantor.     See  Banking,  l-S, 


696  ImnoL  ^ 

Neoesilty. 

For  destruction  of  private  property.    See  Trespass,  1,  2. 

Hegllgenee. 

Alighting  from  moving  train.     See  Carriers  of  Passengers,  ISy  11. 

Boarding  moving  train.     See  Carriers  of  Passengers,  J^,  5. 

Riding  upon  platform  of  coach.     See  Carriers  of  Passengers,  6-9. 

Care  required  from  child.     See  Carriers  of  Passengers,  7,  9. 

Assisting  passenger  onto  train.    See  Carriers  of  Passengers,  10,  11. 

Wreck  exposing  passenger  to  weather.     See  Carriers  of  Passengers,  12. 

Defective  condition  after  accident.     See  Evidence,  S2. 

Personal  injuries  beyond  the  State.     See  Jurisdiction,  1-5. 

Injury  in  employment  obtained  by  false  representation.     See  Master  and 

Serixint,  1. 
Risks  assumed  by  servant.    See  Master  and  Servant,  2,  8,  10,  16,  19-22. 
Servants  knowledge  of  danger  or  defect.     See  Master  and  Servant,  2,  3, 

9,  10,  13,  16,  19. 
Defective  machinery  and  appliances.     See  Master  and  Servant,  3,  4,  7, 

18,  19,  21,  23,  26. 
Safe  place  for  servant  to  work.     See  Master  and  Servant,  9-12, 
Contributory  by  plaintiff.     See  Master  and  Servant,  9,  10,  H,  20,  22- 

25,  27. 
Inspection  of  machinery  and  appliances.    See  Master  and  Servant,  3,  4j  7. 
Servant  run  down  upon  track.    See  Master  and  Servant,  5,  6,  24 1  25. 
Dangerous  obstructions.     See  Master  and  Servant,  9,  11. 
Prima  facie  case  shown  by  injury.     See  Master  and  Servant,  4. 
Duties  to  employees  on  track.     See  Master  and  Servant,  6. 
Disobedience  of  employer's  rules.     See  Master  and  Servant,  14*  17,  27. 
Incompetent  fellow-servant.     See   Master  and  Servant,  15,  16, 
Safety  Appliance  Act.    See  Master  and  Servant,  23,  26. 
Concurring   causes.     See   Telegraph,   2. 

1.  A  charge  upon  ordinary  care  which  requires  the  defendant  to  exercise 

"business-like  diligence,"  and  to  act  as  a  "prudent  business-like  man," 
or  any  other  variation  of  the  well  established  definition  of  ordinary 
care,  condemned.     Guffey  Pet.  Co.  v.  Chaison  Toumsite  Co.,  555. 

2.  In  a  suit  for  damages  for  personal  injuries,  a  charge  that  "by  the  term 

contributory  negligence  is  meant  some  act  of  negligence,  etc./'  was 
not  erroneous  in  that  it  limited  the  definition  of  contributory  n^li- 
gence  to  some  act  of  negligence  and  did  not  include  any  omission  or 
failure  to  act  wliich  may  have  contributed  to  the  injury.  Temu  d  P. 
Ry.  Co.  V.  Johnson,  135. 

3.  In  a  charge  upon  assumed  risk,  the  use  of  the  expression  ''ordinarily 

prudent  person"  held  synonymous  with  the  expression  "person  of  or- 
dinary care"  used  in  the  statute.    Id. 

4.  A  requested   instruction  to  the  effect  that  "the   degree  of  care  which 

an  ordinarily  prudent  person  should  exercise  should  be  commensurate 
with  the  dangers,  known  or  obvious  to  him,"  is  not  technically  correct 
and  was  properly  refused.  The  degree  of  care  one  is  required  to  use 
to  protect  himself  is  the  same  whether  the  danger  be  known  or  un- 
known.    In  either  case  ordinary  care  is  the  measure  of  dutv.     Id. 

5.  Where  a  telephone  company  was  guilty  of  negligence  in  fastening  a  guy 

wire  to  a  post  belonging  to  an  electric  light  company,  and  the 
electric  light  company  was  guilty  of  negligence  in  permitting  the  wire 
to  remain  there,  both  companies  were  liable  and  each  company  was 
liable  for  the  full  amount  of  the  damages  resulting  from  such  negli- 
gence.   San  Marcos  Elec.  L.  d  P.  Co.  v.  Compton,  587. 

6.  In  a  suit  against  a  railroad  company  for  the  death  of  an  engineer  caused 

by  his  engine  leaving  the  track  on  a  curve,  evidence  considered,  and 
held  sufficient  to  require  the  court  to  submit  to  the  jury  the  issue 
of  negligence  on  the  part  of  the  defendant  in  permitting  the  rails  on 
the  curve  to  become  worn  and  dangerous,  and  also  sufficient  to  support 
the  finding  of  the  jury  that  the  defendant  was  guilty  of  negligence  in 
said  respect,  and  that  the  deceased  was  not  guilty  of  contributory  neg- 
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ligence  in  violating  the  rules  of  the  company  concerning  the  speed  of 
trains  at  said  point.     Galveston,  H.  d  8.  A.  Ry,  Co.  v.  Gillespie,  66. 

7.  In  a  suit  against  a  railroad  company  for  damages  for  the  death  of  an 

engineer,  his  watch,  showing  the  time  at  which  the  wreck  occurred 
and  the  watch  stopped,  was  material  evidence,  in  connection  with  other 
evidence,  on  the  question  of  the  speed  at  which  the  engine  was  being 
driven  when  the  wreck  occurred,  because  tending  to  show  the  time 
which  elapsed  between  passing  the  last  station  and  arriving  at  the 
place  of  the  wreck.    Id, 

8.  In  a  suit  by  an  employee  for  personal  injuries  caused  by  being  struck  by 

a  switch  engine  in  the  yards  of  a  railwav  company,  evidence  con- 
sidered, and  held  that  it  was  a  question  of  fact  which  the  court  prop- 
erly submitted  to  the  jury,  whetner  or  not  the  failure  of  the  defend- 
ant company  to  have  a  switchman  or  other  employee  on  the  foot- 
board of  the  backing  engine  at  the  time  it  struck  and  injured  the 
plaintiff,  was  negligence.  The  question  of  negligence  did  not  depend 
upon  the  existence  of  a  rule  upon  the  subject,  but  upon  the  exigencies 
of  the  situation.  Galveston,  H.  d  8,  A.  Ry,  Co,  v.  Wafer,  279. 
0.  In  a  suit  for  personal  injuries,  the  court  having  charged  the  jury  to  find 
against  the  defendant  only  in  the  event  they  found  that  it  was  negli- 
gent and  its  negligence  was  the  proximate  cause  of  the  injury,  it 
was  not  error  to  refuse  a  special  instruction  to  the  effect  that  negli- 
gence could  not  be  presumed  from  the  mere  happening  of  the  accident. 
Id, 

10.  To  make  out  a  case  on  the  ground  of  discovered  peril,  the  evidence  must 

reasonably  show  that  plaintiff's  position  of  peril  was  in  fact  discov- 
ered. The  phrase  "discovered  peril"  imports  the  absolute  necessity  of 
such  proof.  Not  only  this,  but  it  must  reasonably  tend  to  show  that, 
when  discovered,  the  one  charged  with  the  infliction  of  the  injury  did 
not  exercise  ordinary  care  to  use  all  the  means  at  hand,  consistent  with 
his  duty  to  himself  and  others,  to  avert  the  injury.  San  Antonio  Trac. 
Co.  V.  Kelleher,  421. 

11.  The  principle  of  discovered  peril  has  no  application  in  the  absence  of 

actual  knowledge  on  the  part  of  the  person  inflicting  the  injury  of  the 
peril  of  the  party  injured  in  time  to  avoid  the  injury  by  the  use  of  the 
means  and  agencies  then  at  hand.  If  he  had  no  such  knowledge, 
the  duty  was  not  imposed,  though  by  the  exercise  of  reasonable  care 
he  might  have  acquired  such  knowledge.  Any  question  as  to  the  ante- 
cedent negligence  of  either  party  has  no  place  in  a  case  based  upon 
discovered  peril  alone.    Id, 

12.  While  it  is  the  duty  of  a  motorman,  operating  a  car  along  the  streets  of 

a  city,  to  exercise  ordinary  care  to  discover  persons  on  the  track,  and 
although,  as  an  incident  to  the  discharge  of  the  duty,  he  may  discover 
a  person  in  a  situation  of  peril,  there  is  no  rule  of  law  which  makes 
it  his  duty  to  exercise  any  degree  of  care  to  make  such  discovery, 
and  a  charge  to  that  effect  would  be  upon  the  weight  of  the  evidence. 
Id. 

13.  Where,  in  a  suit  for  personal  injuries,  plaintiff  relies  upon  several  grounds 

of  negligence  on  the  part  of  the  defendant,  but  they  are  all  predicated 
on  the  allegation  that  plaintiff  was  walking  over  and  along  a  certain 
street  when  one  of  defendant's  cars  struck,  knocked  him  down,  ran 
over  him  and  injured  him,  it  was  error  for  the  court  to  submit  to  the 
jury  the  issue  of  discovered  peril  upon  the  hypothesis  that  plaintiff 
was  lying  in  the  street  with  his  feet  on  one  of  the  rails  of  the  car 
track  when  he  was  injured.  The  proof  must  correspond  with  the  alle- 
gations.   Id, 

14.  In  a  suit  for  personal  injuries  caused  by  being  struck  and  injured  by  a 

street  car,  a  charge  to  the  effect  that  the  street  car  company  had  no 
exclusive  right  to  the  use  of  that  part  of  the  street  upon  which  its 
tracks  are  laid,  but  that  plaintiff  had  an  equal  right  to  its  use  in  trav- 
eling over  and  across  it,  is  misleading  and  erroneous.  Pedestrians  have 
no  right  to  obstruct  the  speedy  progress  of  those  who  see  fit  to  use 
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the  street  cars,  and  should  step  aside,  if  possible,  and  allow  the  car 
to  proceed.     Id. 

15.  In  a  suit  for  personal  injuries  caused  bv  being  struck  and  injured  by  a 

street  car,  evidence  considered,  and  held  to  show  that  plaintiff  was 
guilty  of  such  contributory  negligence  as  to  preclude  a  recovery  by 
him.    Id. 

16.  Upon  an  issue  of  discovered  peril,  a  charge  which  imposed  upon  the  de- 

fendant the  absolute  duty  to  use  all  the  means  in  his  power,  consistent 
with  his  safety,  ete.,  to  prevent  the  injury,  is  erroneous.  In  such 
case  the  duty  imposed  is  to  use  ordinary  care  to  use  all  the  means  in 
his  power,  etc.    Feille  v.  San  Antonio  Trac.  Co.,  641. 

17.  In  a  suit  for  damages  for  personal  injuries  to  his  wife,  the  contributory 

negligence  of  the  husband  will  prevent  a  recovery.  Damages  for  per- 
sonal injuries  to  the  wife  are  community  property  for  which  the  hus- 
band alone  should  sue.    Id. 

18.  In  a  suit  by  minor  children  for  the  death  of  their  father  who  was  run 

over  and  killed  by  a  railway  train  at  a  crossing,  evidence  considered, 
and  held  insufficient  to  authorize  the  submission  to  the  jury  of  the 
issue  of  discovered  peril.  Texas  d  P.  Ry.  Co.  v.  Tucker,  Guardian^  115. 
10.  In  a  suit  by  minor  children  for  the  death  of  their  father  who  was  run 
over  and  killed  at  a  railroad  crossing,  evidence  considered,  and  held 
sufficient  to  justify  the  trial  court  in  submitting  to  the  jury  the  issue 
whether  or  not  defendant's  engineer  was  guilty  of  negligence  in  failing 
to  blow  the  whistle  after  discovering  the  peril  of  the  deceased.     Id, 

20.  In  a  suit  for  personal  injuries  at  a  railroad  crossing,  evidence  consid- 

ered, and  held  to  raise  a  question  of  fact  for  the  jury  whether  or  not 
the  failure  of  the  railroad  company  to  have  a  signboard  at  the  cross- 
ing was  negligence,  even  though  the  collision  occurred  at  night.     Id. 

21.  While  ordinarily  the  operatives  of  a  railway  train  are  not  required  to 

slacken  the  speed  of  the  train  in  approaching  public  crossings,  yet  the 
circumstances  may  be  such  as  to  require  them  to  do  so.  Evidence  con- 
sidered, and  held  that  the  issue  of  negligence  in  this  respect  was  prop- 
erly submitted  to  the  jury.     Id. 

22.  Whether  or  not  it  is  negligence  to  fail  to  look  and  listen  for  approach- 

ing trains  when  about  to  cross  a  railroad  track,  is  ordinarily  a  ques- 
tion of  fact  to  be  determined  by  a  jury;  but  where  the  injured  party 
himself  testifies  and  offers  no  excuse  whatever  for  his  failure  to  take 
this  or  any  other  precaution  for  his  own  safety  before  going  into  a 
place  of  known  danger,  no  other  conclusion  but  that  of  negligence  can 
be  entertained.     Texas  d  P.  Ry.  Co,  v.  Shivers,  112. 

23.  Plaintiff,   while   walking   in   defendant's   railroad   yard   along   the   main 

track,  stepped  across  a  sidetrack  to  be  further  away  from  a  train 
passing  on  the  main  track;  after  said  train  passed  and  without  taking 
any  precautions  to  ascertain  if  a  train  was  approaching  from  behind 
him,  plaintiff  attempted  to  cross  back  over  the  sidetrack  when  he  was 
struck  by  a  train  which  came  up  from  the  rear.  Held,  the  plaintiff  was 
guilty  of  such  contributory  negligence  as  to  require  a  peremptory  in- 
struction for  the  defendant.  Even  though  plaintiff  was  a  licensee  in 
the  yards  he  would  be  required  to  exercise  ordinary  care  for  his  own 
safety.    Id. 

24.  Where  in  a  suit  for  personal  injuries  the  evidence  showed  that  plaintiff 

was  injured  by  suddenly  stepping  in  front  of  a  passing  train  and  that 
no  degree  of  care  in  keeping  a  lookout  for  persons  on  the  track  would 
have  prevented  the  injury,  it  was  error  for  the  court  to  charge  the 
jury  that  it  was  the  dutv  of  defendant  to  maintain  a  lookout  to  dis- 
cover persons  on  its  track  and  to  avoid  injuring  them.     Id. 

25.  A  charge  defining  contributory  negligence  considered,  and  held  erroneous 

but  harmless  in  view  of  other  portions  of  the  charge  which  correctly 
applied  the  law  to  the  facts.    Thompson  v.  Planters'  Comp.  Co.,  236. 

26.  Imprudent  acts  done  on  an  impulse  in  emergencies  are  not  negligence  as 

matter  of  law.  This  rule  applies  not  only  to  the  preservation  of  life, 
but  to  property  as  well.    Consolidated  K.  C.  8.  d  R.  Co.' v.  Taylor,  606. 

27.  An  attempt  to  cross  a  railroad  track  while  the  street  gates  were  down 
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is  not  necessarily  negligence,  but  negligence  vel  non  is  a  question  of 
fact  for  the  jury  under  all  the  circumstances.  Galveston,  U,  d  8.  A. 
Ry.  Co.  V.  Walker,  62. 

28.  There  is  no  principle  of  law  which  will  exonerate  one  from  taking  and 

appropriating  another's  property  because  the  owner  was  negligent  in 
losing  it.     Pullman  Co.  v.  Vanderhoeven,  415. 

29.  If  one  assisting  a  passenger  upon  the  train  was  allowed  sufficient  time 

and  opportunity  to  leave  it  safely,  this  fact  disproved  negligence  by 
defendant  and  a  charge  submitting  it  as  supporting  the  plea  of  plain- 
tiff's  contributory  negligence  was  properly  refused.  8t.  Louis  8.  W. 
Ry.  Co.  of  Tex.  v.  Cunningham,  1. 

30.  It  is  not  negligence  in  itself  for  a  passenger  to  get  off  a  train  while  it 

is  moving  slowly.  Facts  considered,  and  held  not  so  conclusive  of 
plaintiff's  negligence  in  this  regard  as  to  require  judgment  for  a  de- 
fendant on  his  demurrer  to  the  evidence.  Chicago,  R.  1.  d  P.  R.  Co.  v. 
Cleaver,  294. 

31.  In  a  suit  by  a  brakeman  against  a  railroad  company  for  personal  injuries 

alleged  to  have  been  caused  by  stepping  upon  a  rotten  cross-tic  in  the 
track  at  a  siding  while  he  was  attempting  to  flag  an  approaching  train, 
and  by  the  crumbling  of  the  tie  he  was  caused  to  fall  and  strike  his 
bead  upon  the  rail,  whereby  he  became  unconscious,  and  while  in  that 
position  and  condition  the  engine  he  was  trying  to  flag  struck  and  in- 
jured him,  evidence  considered,  and  held  to  show  no  negligence  on  the 
part  of  the  defendant  company,  and  to  show  affirmatively  that  the 
plaintiff  was  guilty  of  contributory  negligence.  International  d  O.  N. 
R.  Co.  V.  Reiden,  401. 

32.  Negligence,  to  be  actionable,  must  be  the  proximate  cause  of  an  injury 

which,  in  the  light  of  the  attending  circumstances,  ought  to  have  been 
foreseen  as  a  natural  and  probable  consequence  of  the  negligent  act.    Id. 

33.  In  a  suit  for  personal  injuries  received  by  collision  with  a  locomotive  at 

the  crossing  of  a  public  street  over  the  tracks  of  a  railroad,  evidence 
considered,  and  held  to  raise  the  issue  of  negligence  on  the  part  of  the 
flagman  and  to  require  the  submission  of  such  issue  to  the  jury. 
Buchanan  v.  Missouri,  K.  d  T.  Ry.  Co.  of  Teoo.,  299. 

34.  In  a  suit  for  personal  injuries,  the  submission  of  the  issue  of  contributory 

negligence  on  the  part  of  plaintiff  in  various  forms,  held  unnecessary 
and,  under  the  facts  of  the  case,  calculated  to  unduly  impress  the  jury. 
Id. 

35.  In  a  suit  for  personal  injuries  inflicted  by  violently  propelling  a  car 

against  the  car  in  which  plaintiff  was  engaged  in  unloading  freight, 
evidence  considered,  and  held  to  show  that  plaintiff  was  neither  a 
trespasser  nor  a  licensee  upon  defendants  premises,  but  was  there  by 
invitation  of  the  defendant  for  a  lawful  purpose,  and  tliat  defendant 
was  liable  for  the  injuries  inflicted  by  its  negligence.  Missouri,  K.  d  T. 
Ry.  Co.  of  Tex.  v.  Thomas,  646. 

36.  The  assumption  by  the  court  in  its  charge  that  cars  on  the  side  track 

of  a  railroad  were  shipped  in  over  the  line  of  said  railroad,  if  not 
warranted  by  the  evidence  was,  at  least,  harmless  in  a  suit  for  personal 
injuries  inflicted  by  the  negligence  of  the  defendant  upon  one  engaged 
in  unloading  a  car  so  situated.    Id. 

37.  In   a   suit  for   damages   for   personal   injuries   received  while   unloading 

lumber  from  a  car  onto  a  wagon,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  in  failing  to  furnish  plaintiff  a  safe  place 
at  which  to  unload  said  lumber,  it  appearing  from  the  petition  that  the 
situation  was  well  known  and  perfectly  obvious  to  plaintiff  and  that 
the  car  and  wagon  were  both  standing  still  when  the  accident  oc- 
curred, a  demurrer  to  the  petition  on  the  ground  that  it  appeared  there- 
from that  plaintiff  assumed  the  risk,  was  properly  sustained  by  the 
trial  court.  Justice  Speer,  dissenting.  Wood  v.  St.  Louis  8.  W.  Ry. 
Co.  of  Tex.,  328. 

38.  In  a  suit  by  an  employee  against  a  railroad  company  for  the  loss  of  an 

arm  caused  by  a  defective  coupler,  the  court  charged  the  jury,  in 
substance,  that  if  they  believed  from  the  evidence  that  the  lift  chain 
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in  the  drawhead  was  too  long  and  that  said  chain  was  attached  to  the 
drawhead  either  at  the  time  the  same  was  purchased  by  defendant  or 
was  afterwards  placed  thereon  by  defendant,  tlien,  as  matter  of  law, 
defendant  had  knowledge  of  the  defects  in  said  chain.  Held,  erroneous 
in  that  it  withdrew  from  the  jury  the  question  of  negligence,  and 
made  the  defendant  guilty  of  negligence,  as  a  matter  of  law,  if  the 
lift  chain  was  too  long.  Southern  P,  Ry,  Co,  v.  Allen,  66. 
30.  While  a  locomotive  fireman  was  upon  the  running  board  of  the  engine 
for  the  purpose  of  blowing  out  the  boiler  in  obedience  to  the  orders 
of  the  engineer,  the  engine  was  started  for  the  purpose  of  making  a 
coupling;  the  bell  was  not  rung  and  no  other  signal  or  notice  was 
given  to  the  fireman  of  the  intention  to  make  the  coupling  just  at  that 
moment;  the  jar  of  making  the  coupling  caused  the  fireman  to  fall  and 
receive  injuries  from  which  he  died.  Held,  the  issue  of  negligence  on 
the  part,  of  the  defendant  in  starting  the  engine  and  making  the  coup- 
ling without  giving  some  signal  or  notice  to  the  fireman,  was  an  issue 
for  the  jury  under  all  the  circumstances  in  evidence,  and  this,  although 
the  fireman  knew  that  the  engine  had  gone  to  that  place  for  the  pur- 
pose of  making  the  coupling.  Oalveston,  H,  d  8.  A,  Ry.  Co.  v.  Mitchell, 
381. 

40.  In  a  suit  for  damages  for  the  death  of  a  railroad  fireman  caused  by 

starting  the  engine  and  making  a  coupling  while  the  fireman  occupied 
an  insecure  position,  without  ringing  the  bell  or  giving  other  notice 
of  the  intention  to  make  the  coupling  just  at  that  time,  charge  sub- 
mitting the  issues  considered,  and  held  not  subject  to  the  several  ob- 
jections urged  against  it.     Id. 

41.  In  a  suit  for  damages  for  the  death  of  ^a  fireman  caused  to  fall  from  a 

locomotive  by  the  jolt  in  making  a  coupling,  evidence  considered,  and 
held  sufiicient  to  support  the  finding  of  the  jury  that  the  defendant  was 
guilty  of  negligence.    Id. 

42.  In  a  suit  for  personal  injuries  received  by  being  knocked  down  and  run 

over  by  a  moving  train  in  a  switch  yard  of  the  defendant  company, 
evidence  considered,  and  held  to  raise  issues  of  negligence  on  the  part 
of  the  defendant  company  which  justified  the  court  in  refusing  a 
peremptory  instruction  for  the  defendant.  Missouri,  K.  d  T.  Ry.  Co, 
of  Tex.  V.  Balliet,  641. 

43.  A  person  must  use  ordinary  care  in  crossing  a  railroad  track,  but  it  should 

be  left  to  the  jury  to  determine  whether  or  not  ordinary  care  was  used 
in  failing  to  look  and  listen  in  approaching  the  track.    M. 

44.  The  mother,  wife  and  cliildren  of  a  locomotive  engineer  sued  a  railroad 

.  company  for  the  death  of  the  engineer  caused  by  the  derailment  of  his 
locomotive;  the  plaintiffs  charged  negligence  in  the  failure  to  properly 
inspect  the  track;  the  defendant  alleged  that  the  derailment  was  caused 
by  trespassers  tampering  with  the  track;  the  court  charged  the  jury, 
in  substance,  that  if  they  believed  that  the  derailment  was  caused  by 
trespassers  drawing  the  spikes  that  held  the  rails  in  place,  etc.,  to 
render  a  verdict  for  the  defendant.  Held,  that  the  charge  took  from 
the  jury  the  issue  of  negligence  on  the  part  of  the  company  in  the 
proper  inspection  of  its  track,  and  was  therefore  reversible  error.  It 
is  the  duty  of  railroads  to  use  ordinary  care  to  guard  against  the 
acts  of  trespassers  as  well  as  other  agencies  affecting  its  track.  Thomp- 
son V.  Galveston,  H.  d  8.  A.  Ry.  Co.,  284. 

45.  In  a  suit  against  a  railroad  company  for  the  death  of  an  engineer,  plead- 

ing considered,  and  held  sufficient  to  raise  the  issue  of  negligence  on  the 
part  of  the  defendant  in  the  failure  to  properly  inspect  the  track, 
although  the  rails  may  have  been  intentionally  displaced  by  evil-minded 
persons  not  connected  with  the  defendant.    Id. 

46.  Ordinary  care  will  require  the  exercise  of  a  very  high  degree  of  diligence 

undi'r  certain  facts  and  circumstances,  and  what  might  be  ordinary  care 
under  one  sot  of  circumstances  might  be  culpable  negligence  under 
another  combination  of  circumstances.  The  care  to  be  exercised  is 
proportionate  to  and  measured  by  the  necessities  and  exigencies  of  the 
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time,  place,  occupation  and  situation.  Facts  considered  and  held  to 
illustrate  the  rule.    Id, 

47.  In  a  suit  against  a  railroad  company  for  personal  injuries  caused  by  the 

negligence  of  the  defendant  in  loading  a  car  with  lumber,  pleading  of 
plaintiff  considered,  and  held  sufficient  to  put  the  defendant  upon  notice 
of  what  it  was  expected  to  meet  on  the  trial,  and  therefore  sufficiently 
specific.     Southern  Pac.  Co,  v,  Godfrey,  617. 

48.  Where,  in  a  suit  for  damages  against  a  street  railroad,  plaintiff  alleged 

two  grounds  for  recovery,  viz.,  the  negligence  of  the  defendant  in  per- 
mitting the  rails  of  its  track  to  be  above  the  surface  of  the  street,  and 
running  its  cars  at  a  rate  of  speed  in  excess  of  that  prescribed  by  a 
city  ordinance,  it  was  proper  for  the  court  under  the  pleading  and  the 
evidence  to  submit  both  grounds  in  its  charge.  Ft,  Worth  d  R,  H.  iSL 
Ry,  Co.  V.  Halves,  488. 

Hegotiable  Instruments. 

Transfer  not  in  writing.    See  Assignment,  1. 

Stipulation  for  attorney's  fee  does  not  destroy  negotiability.     See  Attor- 
ney's Fee,  l-J^. 

Kew  Canu  of  Action. 

Amendment  not  presenting.     See  Limitation,  1,  2,  J^. 

Hewly  DlseoTered  Eyidenoe. 

When  merely  cumulative.     See  tfew  Trial,  1. 

Hew  Xexioo. 

Personal  injuries  received  in.     See  Jurisdiction,  1-5. 

Kew  Parties. 

Trial  de  novo  on  appeal.  See  Appeal,  S. 
1.  A  defendant  who  permits  without  objection  the  dismissal  from  the  suit 
of  a  codefendant,  cannot  complain  of  the  action  of  the  court  in  refusing 
to  allow  him,  when  the  case  is  called  for  trial,  to  make  said  codefend- 
ant again  a  party  to  the  suit  in  order  that  he  might  ask  for  judgment 
over  against  such  codefendant,  especially  when  the  trial  of  the  cause 
would  be  thereby  delayed.    Semton  Rice  d  Irr.  Co.  v.  Sexton,  190. 

New  Trial. 

1.  A  new  trial  should  not  be  granted  for  the  purpose  of  enabling  a  party  to 
the  suit  to  offer  evidence  which  is  merely  cumulative  of  evidence  ad- 
duced upon  the  trial.  Application  for  new  trial  upon  the  ground  of 
newly  discovered  testimony  considered,  and  held  properly  refused.  St. 
Louis,  S.  F.  d  T.  Ry.  Co.  v.  Wiggins,  449. 

Komlnal  Damages. 

Failure  to  award.     See  Attachment,  1. 

As  basis  for  exemplary  damages.     See  Attachment,  S. 

Hon  Est  Factnm. 

Note  signed  by  making  mark.     See  Pleading,  S. 

Hon-resldent. 

Action  for  personal  injuries.     See  Jurisdiction,  IS. 

Hon-snlt. 

Against  one  defendant.     See  Joint  Wrongdoers,  9. 

Hotes. 

Provision  for  attorney's  fee  in.     See  Attorney's  Fee,  1-i. 
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Notice. 

Location  and  distances  of  towns.     See  Judicial  Knowledge,  i. 
Of  application  to  appoint  receiver.     See  Receivers,  4. 
1.  One  purchasing  an  interest  in  a  grant  is  chargeable  with  notice  of  the 
character  of  title  under  which  other  persons,  in  possession  of  portions 
of  the  same  grant,  claim  an  interest  therein.    Frugia  v.  Trueheart,  514. 

Huisance. 

Unlawful  sale  of  liquor.    See  Intoxicating  Liquors,  2. 

1.  Where  a  nuisance  results  from  the  acts  of  several  persons  acting  separ- 

ately, they  cannot  be  joined  as  defendants  in  an  action  for  damages. 
Several  companies  acting  independently  laid  their  pipe-lines  in  and 
along  a  drainage  ditch  in  a  street,  whereby  the  ditch  was  obstructed 
and  the  water  caused  to  overflow  and  damage  plaintiff's  premises. 
Held,  the  joinder  of  all  said  companies  as  defendants  in  an  action  for 
damages  was  a  misjoinder  of  causes  of  action.  Kach  company  was 
separately  liable  for  the  damage  caused  by  it.    Sun  Co.  v,  Wyatt,  349. 

2.  Neither  the  fact  that  a  pipe-line  company  obtained  permission  from  the 

Commissioners'  Court  to  lay  its  lines  along  a  street,  nor  the  fact  that 
the  company  was  not  guilty  of  negligence  in  the  manner  of  laying  the 
pipe,  would  relieve  it  from  liability  for  damage  to  private  property 
if  a  nuisance  was  thereby  created,    id. 

Nnnlng. 

Expense  of,  as  element  in  recovery.     See  Damages,  8, 

Of&cer. 

Powers  which  cannot  be  delegated  to.     See  Cities,  1. 

Offset. 

Unliquidated  damages.     See  Setoff,  1. 
Contract  and  tort.    See  Setoff,  2. 

on. 

Protecting  lessor  against  subdralnage  of.    See  Contract,  2, 

Opinion. 

As  to  proper  loading  of  live  stock.     See  Evidence,  18. 
As  to  competency  of  employee.     See  Evidence,  19. 
As  to  condition  of  railway  track.    See  Evidence,  20. 
As  to  accuracy  of  photograph.    See  Evidence,  21. 
As  to  habits  of  employees.    See  Evidence,  22,  2hy  25. 
As  to  value  of  diamond  ring.    See  Evidence,  29. 

Option. 

To  convey  land  other  than  that  agreed.     See  Bond  for  Title,  i. 

Ordinances. 

Proof  by  published  book.     See  Evidence,  11. 

Limiting  localities  for  drinking  saloons.     See  Intoxicating  Liquors,  l-J^. 

Authorizing  erection  of  poles  and  electric  wires.     See  Street  Railway,  2. 

Outstanding  Title. 

Prior  possession.     See  Trespass  to  Try  Title,  4. 
In  third  parties.     See  Trespass  to  Try  Title,  4>  ff* 

Parol  Proof. 

To  show  consideration.     See  Deed,  S. 

Parties. 

On  appeal  from  probate  of  will.    See  Appeaf,  S. 

To  action  on  liquor  dealer's  bond.     See  Intoxicating  Liquor,  6. 

Composing  partnership.     See  Limitation,  2. 

Joinder  of.     See  Nuisance,  1,  2. 

In  actions  for  tort.     See  Joint  Wrongdoers,  1,  4. 
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By  agent  of  owner.    See  Powers,  2, 

1.  Where  joint  owners  of  land,  acting  under  a  supposed  power  to  partition 

the  same,  have  agreed  upon  a  partition  which  is  in  fact  fair  and  equit- 
able and  have  taken  possession  of  their  respective  portions  and  made 
permanent  and  valuable  improvements,  a  court  of  equity  will  not  dis- 
turb the  partition  even  though  the  power  under  which  they  acted  was 
defective.    Baker  v,  Hamblen,  529. 

2.  Where  a  cotenant  sells  by  metes  and  bounds  a  part  of  the  tract  jointly 

owned  by  herself  and  others,  such  part  being  less  than  her  interest,  it 
constitutes  a  partition  of  the  land  to  that  extent  which  is  binding 
upon  her  and  may  be  acquiesced  in  by  her  cotenants,  and  in  the  absence 
of  evidence  to  the  contrary,  acquiescence  will  be  presumed  after  the 
lapse  Qf  many  years.    Berryman  v.  Biddle,  625. 

Partnenhlp. 

Levy  on  interest  of  partner.    See  Attachment,  1-S. 
Venue  in  suit  against  partners.     See  Bankruptcy,  4. 

1.  An  assignment  of  error  that  the  oourt  erred  in  submitting  to  the  jury  the 

construction  of  a  written  contract  of  partnership  must  be  overruled 
when,  if  the  court  had  construed  the  contract,  the  result  would  have 
been  the  same  as  that  reached  by  the  jury.    Johnston  v.  Steele,  335. 

2.  Under  the  terms  of  a  partnership  contract  between  J.   and  S.  for  the 

raising  and  handling  of  sheep,  S.  was  to  receive  one-half  of  the  profits 
as  compensation  for  his  services  as  managing  partner;  there  were  no 
profits;  J.  sued  S.  for  one-half  of  the  losses  and  the  value  of  property 
alleged  to  have  been  converted  by  S.;  the  court  by  its  charge  submitted 
to  the  jury  the  question  whether  or  not  S.  was  entitled  to  compensation 
other  than  one-half  of  the  profits,  for  his  services.  Held,  reversible 
error,  since,  in  view  of  the  verdict,  the  jury  may  have  ofTset  the  claim 
of  J.  against  S.  for  the  property  converted  by  the  claim  of  S.  for  serv- 
ices as  manager.    Id, 

3.  In  a  settlement  of  partnership  affairs  between  two  partners  each  partner 

is  liable  for  only  one-half  of  the  outstanding  indebtedness  of  the  part- 
nership, and  a  partner  appropriating  partnersliip  property  is  liable 
to  the  other  partner  for  only  one-half  of  the  value  of  the  property 
appropriated.     Seal  v.  Holcomh,  331. 

4.  It  is  a  rule  in  equity  that  all  material  facts  must  be  known  to  both  par- 

ties to  a  contract  to  render  the  agreement  just  and  fair  in  all  its  parts, 
and  if  there  be  any  intentional  misrepresentation  or  concealment  of 
facts  in  the  making  of  the  contract  in  cases  in  whicli  the  parties  have 
not  equal  access  to  the  means  of  information,  it  will  vitiate  the  con- 
tract. This  rule  applied  in  a  settlement  between  partners  where  one 
partner  had  peculiar  and  better  means  of  information  as  to  the  finan- 
cial condition  of  the  partnership  than  the  other  partner.    Id, 

Payment. 

Money  paid  for  benefit  of  estate.     See  Administration,  1, 
Of  purchase  money  for  land.     See  Agency,  1. 
Recital  of  in  contract.     See  Bond  for  Title,  S. 
Evidence  insufficient  to  prove.     See  Contract,  7. 
Of  taxes  on  land.    See  Limitation,  6. 

Penalty. 

For  failure  to  furnish  cars  to  shipper.    See  Carriers  of  Goods,  IS, 
Under  repealed  law.     See  Unlawful  Combinations,  7-9. 
Held  not  excessive.     See  Unlawful  Combination,  10, 

Personal  Injuries. 

Inflicted  beyond  the  State.     See  Jurisdiction,  1-5, 

Penonal  Privilege. 

To  be  sued  in  county  of  residence.     See  Venue,  l-J^. 
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Photographs. 

Of  locality  of  accident.    See  Evidence,  21. 

Pleading. 

Amendment  after  evidence  concluded.     See  Amendment,  1, 

To  obtain  writ  of  certiorari.     See  Certiorari,  1, 

In  action  on  liquor  dealer's  bond.     See  Intoxicating  Liquors,  6-8. 

Amendment  not  presenting  new  cause  of  action.     See  Limitation,  1,  2. 

Changing  cause  of  action.     See  Limitation,  4* 

Raising  issue  of  negligence.     See  Negligence,  J^5,  Jp,  JjfS. 

Bad  track.    §ee  Negligence,  48. 

Sufficient  to   require  appointment  of   receiver   for   insolvent  corporation. 

See  Receivers,  5. 
On  motion  for  appointment  of  receivers.     See  Receivers,  12. 
Message  addressed  to  third  party.     See  Telegraph,  4. 
Title  by  limitation.    See  Trespass  to  Try  Title,  2. 

Estoppel  shown  under  plea  of  not  guilty.     See  Trespass  to  Try  Title,  7. 
Personal  privilege.     See  Venue,  1,  3. 
Due  order  of.    See  Venue,  2, 

1.  Pleading  sliould  not  contain  matters  of  evidence.     Rule  applied.     Wood 

V,  Limhaugh,  223. 

2.  In  an  amended  petition  the  defendant  was  described  by  an  abbreviation 

of  its  name;  the  defendant  filed  an  answer  to  said  amended  pleading 
giving  its  full  and  correct  name.  Held,  that  if  the  amended  pleading 
did  not  sufficient  identify  the  defendant,  the  defect  was  cured  by  the 
answer.     San  Marcos  Elec.  L,  d  P.  Co.  v.  Conupton,  586. 

3.  Where  a  suit  is  founded  in  part  on  a  promissory  note  alleged  to  have  been 

executed  by  defendant's  ancestor  and  there  is  no  pleading  by  defendant 
under  oath  denying  the  execution  thereof  or  casting  doubt  or  suspicion 
on  it,  the  note  is  admissible  in  evidence  without  proof  of  its  execution, 
although  the  maker  signed  the  note  by  making  his  mark.  Bolden  v. 
Hughes,  Admr.,  496. 

4.  In  a  suit  for  damages  for  the  death  of  a  wife  and  mother  resulting 

from  personal  injuries,  pleading  considered,  and  held  not  subject  to  an 
exception  that  the  allegation  of  injury  was  too  general  and  did  not 
specify  wliich  of  many  injuries  caused  deceased's  death,  nor  how,  when 
or  wherein  said  injuries  caused  her  death,  and  did  not  set  forth  with 
sufficient  particularity  in  what  manner  said  injuries  caused  her  death. 
Dallas  Con.  Elec.  St.  Ry.  Co.  v.  Lytle,  107. 

6.  Pending  suit,  the  plaintiff  died;  a  temporary  administratrix  was  appointed 
with  express  authority  to  prosecute  the  suit;  the  said  administratrix 
appeared  in  the  suit  and  set  up  the  facts  authorizing  her  to  prosecute 
the  same,  and  did  prosecute  the  same  to  judgment.  Held,  although 
there  was  no  express  adoption  by  the  administratrix  of  the  pleading 
theretofore  filed  by  her  intestate,  such  adoption  will  be  implied.  Hous- 
ton d  T.  C.  Ry.  Co.  v.  Buchanan,  129. 

6.  Where,  in  a  suit  for  damages  to  a  crop  by  overflow,  the  plaintiff  alleged 
that  he  had  acquired  the  claims  of  all  the  tenants  in  such  crop,  giving 
their  number,  the  total  damage  to  all  the  crops,  the  total  number  of 
acres  in  cultivation  in  which  the  tenants  were  interested,  attached  as 
an  exhibit  a  statement  showing  the  name  of  each  tenant,  the  number 
of  acres  cultivated  by  each  and  the  total  number  of  acres  that  were 
damaged,  tlie  petition  was  not  subject  to  a  special  exception  on  the 
ground  that  it  did  not  allege  the  amount  of  each  of  the  numerous 
claims  for  damages  assigned  by  the  tenants  to  the  plaintiff  or  the 
total  amount  of  such  claims.    Id. 

Plea  of  Privilege. 

To  be  sued  in  county  of  residence.     See  Venue,  i-4. 

PoBsesBlon. 

Declarations  to  show  hostility.     See  Evidence,  12. 
Under  registered  deed.     See  Limitation,  7, 
As  notice  of  claim  of  title.     See  Notice,  1. 


i: 


Index*  705 

Pouesilon — Continued, 

Under  bond  for  title.    See  Stale  Demand,  1, 

As  evidence  of  title.     See  Trespass  to  Try  Title,  1,  S,  4. 

Taken  under  deed.     See  Trespass  to  Try  Title,  5, 

Powers. 

Of  agent  presumed  from  ancient  instrument.    See  Deed,  4,  7. 

Recitals  of  heirship  and  powers  of  attorney.     See  Deed,  6. 

Presumption  of  agent's  authority  not  conclusive.     See  Deed,  7. 

To  sell  and  convey  land.    See  Deed,  8. 

Partition  imder,  acted  upon.    See  Partition,  1, 

Express  grant  includes  tliat  essential  to  its  exercise.    See  Street  Railtoay, 

2. 
Of  executors  under  will.    See  Wills,  1,  2. 

1.  A   power   of   attorney   which   authorized   the  agent  to   sell   land   of   the 

principal  **situated  in  County,  Texas,"  is  insufficient  to  sup- 
port a  deed  executed  by  the  agent  in  the  name  of  his  principal,  in  the 
absence  of  evidence  that  the  principal  owned  no  other  land  at  the  time 
the  power  of  attorney  was  executed  than  that  sold  by  the  agent.  Tea- 
garden  V,  Patten,  571. 

2.  A  power  of  attorney  which  authorized  the  agent  '*to  ask,  demand,  sue  for 

and  recover  for  us  all  lands  in  the  State  of  Texas  to  which  we  are 
entitled  by  inheritance  or  purchase  or- otherwise,  hereby  giving  our  said 
attorney  full  power  to  make,  execute  and  deliver  deeds  of  conveyance 
or  other  instruments,  and  to  do  and  perform  any  and  all  acts  necessary 
to  be  done  in  and  about  the  business  as  fully  as  we  could  do  if  we 
were  personally  present,"  included  the  power  to  make  partition  of  and 
execute  deeds  to  the  land  of  his  principal.    Baker  v,  Hamblen,  529. 

Practice. 

Rulings  upon  this  subject  will  be  found  arranged  under  more  specific 
heads.  See  Administration,  2;  Administrator's  Deed,  5,  6;  Agreement 
of  Counsel,  1;  Amendment,  1;  Appeal,  IS;  Assignment  of  Error,  1-S; 
Argument  of  Counsel,  1,  2;  Attachment,  2;  Bills  of  Exception,  J; 
Briefs,  1,  2;  Carriers  of  Goods,  8;  Carriers  of  Passengers,  S,  6,  13; 
Certiorari,  1-5;  Conclusions  of  Law,  1;  Costs,  1;  Damages,  11 ;  Death, 
1,  2;  Demurrer  to  Evidence,  1;  Elections,  S;  Evidence,  1-J^9;  Fore- 
closure, 1;  Harmless  Error,  1-7;  Injunction,  1,  3;  Instructions  to 
Juries,  1-33;  Intoxicating  Liquors,  6,  11;  Joinder  of  Actions,  1,  2; 
Joint  Wrongdoers,  1-5;  Judicial  Knowledge,  1;  Jurisdiction,  1-7; 
Jury,  1;  Landlord  and  Tenant,  1,  2;  New  Parties,  1;  New  Trial,  1; 
Practice  in  Trial  Court,  1-8;  Practice  on  Appeal,  1-15;  Presumption, 
1;  Receivers  J  1-12;  Removal  of  Causes,  1;  Remittitur,  1;  Setoff,  1; 
Stare  Decisis,  1,  2;  Statement  of  Facts,  1;  Taxation,  1;  Telegraph 
and  Telephone,  3;  Venue,  1-4;  Verdict,  1-3;  Witness,  1-5, 

Practice  in  Trial  Conrt. 

Agreement  as  to  evidence.     See  Agreement  of  Counsel,  1, 
Amendment  after  evidence  concluded.     See  Amendment,  1. 
Improper  conduct  of  counsel.     See  Argument  of  Counsel,  1,  2, 
On  demurrer  to  evidence.     See  Demurrer  to  Evidence,  1. 
Striking  out  incompetent  testimony.     See  Evidence,  26 » 
Reinstating  a  party  dismissed.     See  Parties,  1, 
Suit  prosecuted  by  administratrix.    See  Pleading,  5. 
Questions  settled  on  appeal  from  order  appointing  receiver.     See  Receiv- 
ers, 8. 
Judgment  on  general  verdict  for  plaintiff.     See  Verdict,  1-3. 

1.  It  is  a  matter  within  the  sound  discretion  of  a  trial  court  to  allow  or 

refuse  appellant  the  time  which  would  be  required  to  make  search  for 
evidence  deemed  by  him  to  be  material,  when  the  search  would  in- 
volve delay  in  the  pending  trial.     Pullman  Co,  v.  Vanderhoeven,  416. 

2.  The  refusal  of  a  trial  court  to  grant  a  defendant's  motion  to  suspend  or 

^     Vol.  XLVIII.  Civil-45. 
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postpone  a  trial  to  give  the  defendant  time  to  procure  the  attendance  of 
a  witness,  was  not  an  abuse  of  discretion  when  it  appeared  from  the 
record  that  the  witness  had  never  been  subpoenaed,  or  sworn  as  a  wit- 
ness, and  was  not  under  rule  when  excused  by  plaintiff's  counseL 
MtMouri,  K.  d  T.  Ry,  Co,  of  Tex,  v.  Price,  211. 

3.  It  is  within  the  discretion  of  the  trial  court  to  permit  the  introduction 

of  evidence  after  the  argument  of  a  case  has  begun.  St,  Louis,  I,  1/. 
d  8,  Ry,  Co,  V,  Cas8idy  8,  W,  Com.  Co,,  484. 

4.  The  Act  of  March  13,  1905  (General  Laws,  page  29)  concerning  the  venue 

of  suits  against  common  carriers  in  this  State,  held  constitutional.  Jd. 
6.  Whether  or  not  suits  upon  the  docket  of  a  court  shall  be  consolidated  is 
by  statute  left  to  the  discretion  of  the  trial  judge.  There  was  no  abuse 
of  such  discretion  in  the  refusal  of  a  court  to  consolidate  two  suits 
upon  two  different  notes  secured  by  lien  on  different  tracts  of  land 
where  the  defendant  plead  limitation  and  the  form  of  the  action  in 
each  case  was  chang^  to  trespass  to  try  title.  Bolden  v.  HugheM, 
Admr,,  496. 

6.  It  seems  (in  the  opinion  of  Justice  Rice)  that  an  admission  by  defendant 

of  plaintiff's  claim  except  as  defeated  by  his  defense,  for  the  purpose 
of  obtaining  the  right  to  open  and  close,  would  admit  that  the  articles 
were  sold  to  defendant  at  an  agreed  price,  if  such  was  the  form  of 
plaintiff's  pleadings.     Brooks  Tire  Maeh,  Co,  v,  Shields,  631. 

7.  When,  upon   tlie  conclusion  of  plaintiff's  evidence,  the  defendant  deems 

the  evidence  insufficient  to  support  a  verdict  for  the  plaintiff,  he  should 
there  rest  his  case  and  rely  on  the  refusal  of  the  court  to  give  a  per- 
emptory instruction  for  him.  By  introducing  his  own  evidence  the  de- 
fendant waives  the  right  to  have  the  appellate  court  review  the  action 
of  the  trial  court  if  the  evidence  of  both  parties  taken  together  is  suffi- 
cient to  carry  the  case  to  the  jury  on  any  one  or  more  of  the  issues 
raised  by  the  pleading.    San  Antonio  Trac,  Co,  v,  Kelleher,  421. 

8.  After  the  minutes  of  a  court  have  been  read  and  approved  by  the  judge, 

the  clerk  has  no  authority  to  make  any  alterations  in  them,  even  though 
it  be  only  the  date  on  which  the  court  adjourned  for  the  term  and  so 
as  to  make  the  minutes  speak  the  truth.  Such  change  can  only  b« 
made  by  order  of  the  court    Farris  v,  Oilder,  492. 

Fractioe  on  Appeal. 

Where  trial  is  de  novo.    See  Appeal,  S, 

Presentetion  of  error.     See  Assignment  of  Error,  IS, 

Errors  alleged  by  appellee.    See  Assignment  of  Error,  S, 

Failure  to  recover  nominal  damages  and  costs.    See  Attachment,  IS, 

Presumption  in  favor  of  action  of  court.     See  Bills  of  Exception,  1. 

Assignmente  requiring  propositions.     See  Briefs,  1, 

Insufficient  statement.     See  Briefs,  2, 

Failure  to  make  specific  findings.     See  Conclusions  of  Law,  1, 

Error  in  taxing  costs.     See  Costs,  1, 

Costs  of  contested  elections.    See  Elections,  S, 

Objections  not  made  on  trial.     See  Evidence,  23. 

1.  When  a  charge  contains  errors  which  relate  to  controlling  points  in  a 

case,  an  appellate  court  will  regard  them  as  fundamental  and  take 
cognizance  of  the  errors  although  not  urged  in  appellant's  brief. 
Brotherhood  of  Ry,  Trainmen  v.  Roberts,  326. 

2.  Where  trial  is  by  the  court  without  a  jury,  the  sufficiency  of  the  evidence 

to  support  the  conclusions  reached  may  be  reviewed  on  appeal  though 
not  presented  to  the  trial  court  in  a  motion  for  new  trial.  West  Bros. 
V.  Thompson  d  Oreer,  362. 

3.  One  who  brings  action  and  recovers  in  a  court  having  no  jurisdiction  of 

the  cause  of  action  should  bear  all  the  costs  that  result  by  reason  of 
the  suit;  the  appeal  of  defendant  will  not  be  dismissed  at  his  cost  for 
want  of  jurisdiction  in  the  appellate  court,  but  the  judgment  reversed 
and  remanded  with  direction  to  dismiss  in  the  lower  court.  Dupree  v. 
State,  272. 

4.  When  an  appellee  suggests  that  the  appeal  is  taken  only  for  delay  and 
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prays  for  the  statutory  ten  percent  damages,  the  appellate  court  is 
thereby  authorized  to  consider  any  and  all  errors,  whether  assigned  or 
not,  which  the  record  discloses.  O^Connell  v,  Rugeley,  456. 
6.  A  transcript  was  filed  in  the  appellate  court  on  March  8;  no  brief  for 
appellant  was  filed  in  the  trial  court;  briefs  for  appellant  were  filed  in 
the  appellate  court  on  October  24,  but  appellee  had  no  notice  of  the 
filing  until  NoTember  16,  when  a  copy  was  furnished  him;  the  cause 
was  set  for  submission  on  November  21.  Held,  a  motion  by  appellee  to 
dismiss  the  appeal  because  of  the  failure  of  appellant  to  file  his  briefs 
as  required  by  the  statute  and  the  rules,  should  be  sustained.  Niday 
V,  Cochran,  250. 

6.  A  proposition  not  germane  to  the  assignment  of  error  under  which  it  is 

made,  will  not  1^  considered  by  the  appellate  court.  Frugia  v.  True- 
heart,  513. 

7.  Where,  under  the  eyidence,  no  other  verdict  and  judgment  could  have  been 

rendered  than  that  which  was  rendered,  a  case  will  not  be  reversed 
by  an  appellate  court  for  errors  on  the  trial  which  ordinarily  would 
require  a  reversal.     Id, 

8.  Where  the  record  does  not  show  that  any  action  was  taken  by  the  trial 

court  upon  a  motion  to  strike  out,  an  assignment  of  error  based  on  an 
alleged  ruling  of  the  court  thereon,  cannot  be  considered.  Bolden  v. 
Hughes,  Admr,,  406. 

9.  An  appellate  court  will  not  consider  an  assignment  of  error  so  defectively 

presented  in  appellant's  brief  that  it  cannot  be  passed  on  without  an 
examination  by  the  court  of  the  stenographer's  statement  of  the  evi- 
dence.   8t.  Louis  I.  M,  rf  8,  Ry.  Co.  v.  Casaidy  8.  W,  Com,  Co.,  484. 

10.  Where  it  does  not  appear  from  the  record  on  appeal  that  a  demurrer  to 

pleading  was  paftsed  upon  by  the  trial  court,  an  assignment  of  error 
based  upon  an  alleged  ruling  of  the  court  thereon,  cannot  be  considered. 
Pullman  Co.  v,  Vanderhoeven,  414. 

11.  In  considering  an  assignment  of  error,  an  appellate  court  is  confined  to 

the  proposition  asserted  under  it.  Anything  embraced  in  the  proposi- 
tion which  cannot  be  fairly  evolved  from  the  assignment  must  be  ig- 
nored. An  assignment  of  error  to  the  admission  of  testimony,  will 
not  support  a  proposition  that  the  court  erred  in  not  striking  out  said 
testimony  on  motion.    Id. 

12.  Where,  in  trespass  to  try  title,  the  defendant  plead  three  special  defenses, 

including  limitation,  and  the  court  gave  a  general  instruction  to  find 
for  the  defendant,  without  indicating  upon  what  ground  the  instruction 
was  based,  it  devolves  upon  the  appellant  to  successfully  attack  every 
issue  upon  which  the  verdict  could  have  been  rendered,  and  hence  a 
failure  of  the  appellant  to  attack  the  action  of  the  court  on  the  ^ound 
that  the  evidence  on  one  of  tlie  issues  was  insufiicient  to  authorize  the 
•  action  of  the  court,  absolves  the  appellate  court  from  the  duty  of  con- 
sidering an  assignment  that  the  evidence  was  insufiicient* to  authorize 
an  instructed  verdict.    WehVs  Heirs  v,  Kirhy  Lumh,  Co,,  544. 

13.  An  appellate  court  will  not  go  outside  the  record  to  consider  and  de- 

cide questions  which  might  possibly  arise  on  another  trial  of  the 
case.    Thompson  v.  Oalveston,  H,  d  8.  A.  Ry.  Co.,  285. 

14.  On  the  filing  in  the  Appellate  Court  of  a  remittitur  of  sums  going  to 

make  up  the  judgment  recovered  below,  which  can  be  specifically  deter- 
mined and  separated  from  the  rest  of  the  judgment  and  the  recovery 
of  which  forms  the  only  basis  on  which  error  is  assigned,  in  this  case 
of  amounts  assessed  under  article  3671,  Revised  Statutes,  as  statutory 
damages  and  attorney's  fees  for  refusal  to  pay  a  life  insurance  policy 
without  suit,  it  is  within  the  discretion  of  the  court  to  reform  and 
affirm  the  judgment  at  cost  of  appellee  instead  of  reversing  and  re- 
manding it.  yew  York  L.  Ins.  Co.  v.  Herbert,  95. 
16.  Where  the  errors  assigned*  being  cured  by  remittitur,  reijuired  reforma- 
tion and  affirmance  of  the  judgment,  rather  than  reversal  and  remand, 
the  court  declined  to  make  the  latter  order  on  affidavits  filed  in  the 
Appellate  Court  to  show  that  appellant  had  a  good  defense  to  tly 
entire  action  which  by  accident  and  without  his  fault  he  was  preventea 


708  Index. 

Practice  on  Appeal — Continued, 

from  making  in  the  court  below.  Appellant  should  have  presented  this 
matter  by  motion  in  the  trial  court,  or  by  original  action  there  after 
its  adjournment.     Id, 

Predicate. 

For  introduction  of  secondary  proof.    See  Evidence,  1,  2, 

Presumptioik. 

By  order  for  special  term  of  court.    See  Adminiatrator's  Sale,  i. 

In  favor  of  action  of  court.    See  Bill  of  Exceptione,  J, 

From  recital  of  payment  in  contract.    See  Bond  for  Title,  3, 

Of  delivery  on  day  of  date.    See  Deed,  1. 

Of  power  of  attorney  to  support  ancient  instrument.    See  Deed,  4* 

Of  agent's  authority  from  ancient  instrument,  not  conclusive.    See  Deed,  7. 

Of  acquiescence  after  lapse  of  time.    See  Partition,  2, 
I.  In  the  absence  of  anything  to  indicate  the  contrary,  the  presumption  will 
be  indulged  that  the  jury,  in  assessing  damages,  considered  only  the 
items  of  damage  proven.    Miaeouri,  K.  &  T,  Jiy.  Co.  of  Texas  v.  Light- 
foot,  120. 

Prima  Facie  Case. 

From  injury  by  giving  way  of  brake  chain.    See  Master  and  Servant,  4. 

Prior  Possession. 

As  evidence  of  title.    See  Trespass  to  Try  Title,  1,  S,  4. 

Private  Property. 

Destruction  of.    See  Trespass,  1,  2. 

Probate  Court. 

Order  for  special  term  presumed.     See  Administrator's  Sale,  1. 

Proiits. 

Loss  by  breach  of  contract.    See  Damages,  1. 

Prohibition. 

Of    liquor    selling    within    prescribed    limits    of    city.      See    Jntoencating 
Liquors,  1-4' 

Propositions. 

Assignment  of  error  requiring.    See  Briefs,  1, 

Not  germane  to  assignment.     See  Practice  on  Appeal,  6. 

Proximate  Cause. 

Leaving  gate  open  whereby  stock  were  killed.    See  Railways,  S. 

Punctuation. 

Bearing  on  construction  of  statutes.     See  Unlawful  Combinations,  9. 

Purchase  Honey. 

Check  not  shown  to  be  given  for.    See  Agency,  1, 
Recital  of  payment.    See  Bond  for  Title,  S. 

Purchaser. 

Of  crop  subject  to  landlord's  lien.    See  Landlord  and  Tenant,  4,  5. 
Notice  to  from  possession.    See  Notice,  1. 

Question  of  Pact. 

Whether  actual  delivery  was  contemplated.    See  Contract,  1, 
As  to  intent  of  written  contract.     See  Contract,  5. 
Extent  of  personal  injuries.     See  Damages^  9. 
Limitation  by  use  as  a  street.    See  Limitation,  5, 
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Negligence  dependent  on  circumstances.    See  Negligence,  8,  27. 
Plaintiff's  knowledge  of  defects.    See  Negligence,  S8. 
What  ordinary  care  demands.    See  Negligence,  S^, 

Bailwayi. 

Failure  to  furnish  cars  to  shipper.    &ee  Carriers  of  Goods,  1^, 

Limiting  liability  in  interstate  shipment.    See  Carriers  of  Goods,  k-5. 

Deviating  from  routing  of  shipment.    See  Carriers  of  Qoods,  6» 

Injury  to  live  stock  in  transportation.    See  Carriers  of  Goods,  7,  8,  11,  12. 

Connecting  line;  loss  by  initial  carriers.    See  Carriers  of  Goods,  9,  10. 

Connecting  line;  burden  of  proof  of  loss.    See  Carriers  of  Goods,  11. 

Action  for  conversion  of  property  by.    See  Carriers  of  Goods,  12. 

Alighting  from  moving  train.    See  Carriers  of  Passengers,  1,  S,  11. 

Discovery  of  passenger's  peril.    See  Carriers  of  Passengers,  2. 

Passenger  leaving  train  for  lunch.    See  Carriers  of  Passengers,  4-5. 

Child  riding  upon  platform.    See  Carriers  of  Passengers,  6-9. 

Assisting  passenger  to  alight.     See  Carriers  of  Passengers,  10. 

Wreck  exposing  passengers  to  weather.    See  Carriers  of  Passengers,  12. 

Wrongful  ejection  from  train.    See  Carriers  of  Passengers,  IS,  H. 

(Loss  of  passenger's  personal  property.    See  Carriers  of  Passengers,  15. 

Loss  of  baggage.    See  Carriers  of  Passengers,  IS,  17. 

Expert  evidence  as  to  movement  of  engine.    See  Evidence,  H. 

Former  negligence  by  employe.    See  Evidence,  17. 

Proper  loading  of  live  stock.     See  Evidence,  18. 

Competency  of  employe.    See  Evidence,  19. 

Proof  as  to  condition  of  track.    See  Evidence,  20. 

Defective  condition  subsequent  to  injury.    See  Evidence,  S2. 

Interest  of  witness  in  result.    See  Evidence,  SS. 

Destitute  circumstances  of  plaintiff.     See  Evidence,  S5. 

Folders  issued  by.    See  Evidence,  S9,  Jfl. 

Ejection  from  train.    See  Joinder  of  Actions,  2. 

Injuries  beyond  the  State.    See  Jurisdiction,  1-5. 

Employment  obtained  by  false  representation.    See  Master  and  Servant,  1. 

Risks  assumed  by  servant.    See  Master  and  Servant,  2,  8,  10,  16. 

Servant's  knowledge  of  danger  or  defect.    See  Master  and  Servant,  2,  S,  .9, 

10,  IS,  16. 
Defective  machinery  and  appliances.    See  Master  and  Servant,  S,  4,  7,  IS, 

2S,  26. 
Safe  place  for  servant  to  work.    See  Master  and  Servant,  9-12. 
Contributory  negligence  of  plaintiff.     See  Master  and  Servant,  9,  10,  H, 

25,  27. 
Inspection  of  machinery  and  appliances.    See  Master  and  Servant,  S,  4,  7. 
Servant  run  down  upon  track.    See  Master  and  Servant,  5,  6,  24,  25. 
Dangerous  obstructions.    See  Master  and  Servant,  9,  11. 
Negligence  appearing  from  injury.    See  Master  and  Servant,  4. 
Duties  to  employes  on  track.    See  Master  and  Servant,  6. 
Disobedience  of  employer's  rules.    See  Master  and  Servant,  14*  17,  27. 
Safety  appliance  act.    See  Master  and  Servant,  2S,  26. 
Act  includes  omission.    See  Negligence,  2. 
Degree  of  care.    See  Negligence,  4* 
Assumed  risk.    See  Negligence,  f. 
Knowledge  of  danger.     See  Negligence,  4» 
Defective  track.    See  Negligence,  6. 
Evidence  of  time  of  wreck.    See  Negligence,  7. 
Failure  to  have  switchman  on  lookout.    See  Negligence,  8. 
Discovered  peril.    See  Negligence,  10-lS,  16,  18,  19. 
Sign  board  at  crossing.    See  Negligence,  20. 
Rate  of  speed.    See  Negligence,  21,  4S. 
Pedestrian  on  track.    See  Negligence,  22,  24. 
Crossing  track  when  gates  were  down.    See  Negligence,  27. 
Theft  of  passenger's  property.    See  Negligence,  28. 
Getting  off  moving  train.    See  Negligence,  29,  SO. 
Sufficiency  of  evidence.    See  Negligence^  SI,  ^i,  4^* 
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Proximate  cause  of  injury.    See  Negligence,  S2. 

Neglect  of  flagman.    See  Negligence^  S3. 

License  to  enter  on  premises.    See  Negligence,  S5. 

Defective  coupler.    See  Negligence,  S8. 

Signal  of  movement  of  engine.    See  Negligence,  SO-fl, 

Crossing  tracks.    See  Negligence,  4S. 

Trespasser  interfering  with  track.     See  Negligence,  H,  46. 

1.  In  a  suit  for  the  value  of  a  horse  alleged  to  have  been  killed  by  a  rail- 

road train  through  the  negligence  of  the  defendant  company  at  a  pub- 
lic crossing  within  the  corporate  limits  of  a  town,  evidence  considered, 
and  held  insufBcient  to  show  negligence  on  the  part  of  the  defendant, 
or  that  defendant's  negligence,  if  any,  was  the  proximate  cause  of  the 
killing.     Texas  Central  R.  Co.  v.  Randall,  637. 

2.  No  action  lies  against  a  railway  company  for  negligence  in  killing  stock 

on  its  fenced  right  of  way  by  reason  of  the  fact  that  they  got  on  the 
track  through  a  gate  left  for  crossing  for  the  benefit  of  the  adjoining 
land  owners,  the  latch  of  which  had  become  defective,  in  the  absence 
of  any  undertaking  on  its  part  to  keep  the  gate  closed  or  in  repair. 
International  d  G.  N,  R.  Co,  v.  Russell,  155. 

3.  When  the  gate  opening  upon  a  private  crossing  over  a  railway  track  was 

securely  fastened  at  night,  but  left  open  during  the  night  by  persons 
passing,  whereby  stock  escaped  onto  the  track  and  were  killed,  -  the 
proximate  cause  of  the  loss  was  such  act  of  leaving  the  gate  open,  and 
the  railway  company  was  not  responsible.    Id, 

4.  In  a  suit  against  a  railroad  company  for  the  value  of  property  destroyed 

by  fire  alleged  to  have  been  caused  by  sparks  from  a  locomotive  195 
feet  distant,  circumstantial  evidence  considered,  and  held  sufficient  to 
support  a  finding  and  judgment  against  the  railroad.  Oulf,  C.  d  B.  F. 
Ry,  Co.  V.  Blakeney-Stevens-Jackson  Co.,  443. 

5.  Evidence  that  a  fire  started  immediately  or  very  soon  after  the  passing 

of  a  locomotive;  that  there  was  no  fire  on  or  in  the  vicinity  of  the 
premises  before  that  time,  and  that  there  was  no  other  apparent  cause 
for  the  fire,  is  sufficient  to  warrant  the  inference  of  fact  that  the  fire 
was  caused  by  the  locomotive.    Id. 

Batiflcatlon. 

Of  sale  by  agent.    See  Agency,  1. 

Must  be  based  on  actual  knowledge.    See  Insurance,  1, 

Beal  Property. 

Action  for  damages  to.    See  Jurisdiction,  7. 

BeceiTcrs. 

1.  Two  persons  were  appointed  joint  receivers  of  two  corporations;   subse- 

quently one  of  said  persons  resigned,  and  an  order  was  made  appoint- 
ing the  other  person  as  sole  receiver  for  both  corporations.  Held,  an  ap- 
peal perfected  within  twenty  days  from  the  date  of  the  last  order  was 
within  due  time  under  the  provision  of  the  statute  requiring  an  appeal 
from  an  order  appointing  a  receiver  to  be  perfected  in  twenty  days 
from  the  date  of  the  appointment.  (Justice  Talbot  dissenting.)  Ripy 
V.  Redvoater  Lumh.  Co.,  311. 

2.  The  court  having  jurisdiction  of  the  subject  matter  of  a  suit,  though  not 

in  the  county  of  the  domicile  of  a  defendant  corporation,  may  appoint  a 
receiver  for  such  corporation.  Besides,  the  question  is  one  of  venue, 
and  the  privilege  may  be  waived.    Id, 

3.  On  an  appeal  from  an  order  appointing  a  receiver,  a  question  as  to  the 

validity  of  an  order  of  the  trial  court  consolidating  the  two  suits  in 
which  receivers  were  appointed,  will  not  be  considered.    Id, 

4.  The  provision  in  the  statute  requiring  notice  to  be  given  of  an  application 

for  the  appointment  of  a  receiver,  applies  only  to  the  defendant  in  the 
action,  and  an  appointment  without  objection  by  the  defendant  is  con- 
clusive as  to  creditors  in  the  absence  of  fraud  or  collusion.    Id. 

5.  In  an  application  for  the  appointment  of  a  receiver  for  an  insolvent  oor* 
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poration,  pleading  considered,  and  held  sufficient  to  require  the  appoint- 
ment as  prayed  for.    Id. 

6.  The  forfeiture  of  corporate  rights  by  reason  of  failure  to  pay  the  fran- 

chise tax  is  a  statutory  ground  for  the  appointment  of  a  receiver.    Id. 

7.  A  creditor  who  has  obtained  judgment  against  an  insolvent  corporation 

with  foreclosure  of  lien  on  a  small  portion  of  the  corporation's  assets, 
but  who  has  delayed  for  eighteen  months  to  execute  said  judgment, 
cannot  prevent  the  appointment  of  a  receiver  for  said  corporation. 
Such  rights  as  the  creditor  may  have  can  be  protected  in  the  receiver- 
ship.   Id. 

8.  One  who  has  appealed  from  an  order  appointing  a  receiver  and  obtained 

a  review  of  the  proceedings  with  reference  thereto  is  not  entitled  to 
raise  the  same  questions  again  on  appeal  from  the  final  judgment  in 
the  cause.     Watera-Pierce  Oil  Co.  v.  State,  162. 

9.  The  rulings  in  Waters-Pierce  Oil  Company  v.  State,  47  Texas  Civ.  App., 

affirming  the  constitutionality  and  validity  of  the  Act  of  April  11, 
1007  (Law^s  30th  Leg.,  p.  175),  and  the  power  of  the  court,  on  pro- 
nouncing a  judgment  for  the  recovery  of  fines  and  penalties  against  a 
foreign  corporation,  with  forfeiture  of  its  rights  to  do  business  in  Texas, 
to  appoint  a  receiver  for  the  property  of  such  corporation  within  the 
State,  followed.    Waters-Pierce  Oil  Co.  v.  State,  147. 

10.  The  appointment  of  a  receiver  for  the  property  of  a  foreign  corporation, 

when  its  right  to  do  business  in  Texas  has  been  declared  forfeited  by 
judgment  oi  the  court,  is  also  authorized  by  subdivision  3  of  article 
1465,  Saylcs'  Civil  Statutes.    Id. 

11.  Upon  motion   for  the  appointment  of  a  receiver  of  the  property   of  a 

foreign  corporation  after  judgment  imposing  penalties  and  forfeiting 
its  right  to  do  business  in  Texas,  the  court  oould  take  judicial  knowl- 
edge of  the  facts  established  in  the  trial  of  the  main  case  and  the  judg- 
ment rendered  thereon.     Id. 

12.  An  application  to  the  court,  in  a  cause  in  which  judgment  had  been  re- 

covered at  suit  of  tlie  State  imposing  penalties  upon  a  foreign  corpora- 
tion for  violations  cf  the  law  and  forfeiting  its  right  to  do  business  in 
Texas,  setting  up  facts  authorizing  the  appointment  of  a  receiver,  was 
a  sufficient  pleading  to  support  such  appointment,  and  it  seems  that  the 
court  could  make  such  appointment  by  virtue  of  the  original  proceed- 
ings and  judgment  thereon  without  other  pleading  invoking  such  ac- 
tion.   Id. 

Becital. 

Of  heirship  and  powers  of  attorney.    See  Deed,  6. 

In  conveyance,  of  existence  of  other  deeds.    See  Deed,  9. 

Becord. 

Must  show  action  of  court.    See  Practice  on  Appeal,  8,  JO. 

Becord  of  Title. 

Deed  by  married  woman.     See  Acknotcledgment,  1. 
Possession  under  registered  deed.     See  Limitation,  7. 

1.  A  deed  properly  authenticated  for  registration  according  to  the  laws  in 

force  at  the  time  of  its  execution  may  be  admitted  to  record  at  any 
time  thereafter,  and  will  be  eflfective  for  all  purposes  of  notice  after 
that  date.    Frugia  v.  Truehcart,  513. 

2.  Where  an  abstract  of  title  had  been  recorded  in  the  deed  records  of  a 

county,  and  a  defendant,  in  trespass  to  try  title,  alleged  that  he  was  an 
innocent  purchaser,  without  notice,  of  the  land  in  controversy,  a  charge 
by  the  court  that  the  record  of  said  abstract  was  not  notice  to  the  de- 
fendant, a  subsequent  purchaser,  of  the  existence  of  the  deed  alleged 
to  be  lost  but  shown  in  said  abstract,  unless  said  defendant  would  have 
learned  of  said  abstract  and  its  contents  by  such  inquiry  and  investi- 
gation as  a  prudent  man  acting  in  good  faith  would  have  exercised,  and 
that  such  investigation  would  have  led  a  prudent  man  to  conclude  that 
the  deed  mentioned  had  been  executed,  was  not  erroneous.    Id. 
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Beglttered  Deed. 

Possession  under.    See  Limitation,  7. 

Belease. 

Of  one  of  joint  obligors.     See  Contract,  6» 
Of  debt  due  to  county.    See  Counties,  1,  2. 

RemoTal. 

Of  county  seat.    See  Elections,  i-d. 

BemoTal  of  Causes. 

1.  When  a  railroad  company,  incorporated  under  the  laws  of  the  United 
States,  is  jointly  sued  w'ith  its  locomotive  engineer,  who  is  a  resident 
of  this  State,  and  who  is  properly  joined  in  the  action,  for  personal  in- 
juries resulting  in  death,  the  company  cannot  remove  the  case  to  the 
Federal  Court;  and  this  though  the  engineer  joins  in  the  application 
for  removal.  The  case  of  Eastin  &  Knox  v.  Texas  &  P.  Ry.  Co.,  92 
S.  W.  Rep.,  838,  and  102  S.  VV.  Rep.,  106,  distinguished.  T&tas  d  P, 
Ry.  Co.  V.  Tucker,  Guardian,  116. 

Bent. 

Proceedings  by  distress  warrant.    See  Landlord  and  Tenant,  i,  2. 
Reduction  of,  on  sale  of  part  of  premises.    See  Landlord  and  Tenant,  S, 

Bepeal. 

Special  act  not  repealed  by  general  law.  See  Intosncating  Liquors,  S. 
Right  of  action  on  liquor  dealer's  bond.  See  Intoxicating  Liquors,  5. 
Saving  of  penalties  under  repealed  law.    See  Unlawful  Combinations,  7-9. 

Bemittituf. 

Reformation  and  affirmance  on.  See  Practice  on  Appeal,  H,  15. 
1.  Plaintiff's  petition  contained  two  separate  and  distinct  counts  or  claims 
for  damage;  the  jury  rendered  separate  verdicts  on  each  count;  the 
plaintiff  entered  a  remittitur  in  general  terms  without  specifying  to 
which  count  it  should  apply;  in  neither  the  motion  for  new  trial  nor 
in  any  assignment  of  error  did  the  appellant  complain  of  the  amount  of 
the  verdict  on  the  first  count;  the  error  in  the  charge  of  the  court  re- 
quiring a  reversal  of  the  judgment  related  only  to  the  second  count. 
Held,  that  the  entire  amount  of  the  remittitur  should  be  applied  to  the 
verdict  on  the  second  count.  Quffey  Pet.  Co.  v.  Chaison  Townsite  Co., 
666. 

Bepntation. 

For  incompetency  and  carelessness.    See  Evidence,  22,  25. 
Of  plaintiff  for  truth  and  veracity.    See  Evidence,  Jft. 

Bes  Gestae. 

Declarations  immediately  after  accident.     See  Evidence,  15. 

Bnle  in  Shelley's  Case. 

1.  Under  the  rule  in  Shelley's  Case,  a  deed  which  recites  a  valuable  considera- 

tion, and  that  the  grantor  does  thereby  *'grant,  sell  and  convey  unto 
the  said  B.  H.  Scott  for  the  period  of  his  natural  life,  and  after  his 
death  to  the  heirs  of  his  body,  lawfully  begotten,  said  property,"  and 
in  which  the  habendum  clause  reads  "To  have  and  to  hold  the  above 
described  premises  .  .  .  unto  said  Scott  for  the  term  of  and  during 
his  natural  life,  as  aforesaid,  and  after  his  death  to  the  heirs  of  his 
body,  lawfully  begotten,  etc.,"  vests  a  fee  simple  title  in  the  grantee. 
Scott  V.  Brin,  600. 

2.  If  it  appears  from  a  deed  or  will  that  the  words  "heirs  of  his  body"  are 

used  to  designate  the  children  of  the  grantee  or  devisee,  effect  will  be 
given  to  that  intention,  and  the  estate  conveyed  or  bequeathed  will  be 
limited  to  the  life  of  the  grantee  or  devisee,  with  remainder  IQ  fee  to 
the  children  designated.    Id. 
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Bales. 

In  administration  proceedings.     Bee  Adminiatration,  S;  AdnUtUatrator'a 

Sale,  1-6. 
Right  of  land  agent  to  commission.    See  Agency,  2, 
Of  land  while  under  lease.    See  County  School  Lands,  1, 
Loss  of  profits  by  breach  of  contract.    See  Damages,  1, 
Of  land  by  agent.    See  Deed,  8. 
Injunction  against.    See  Injunction,  4*  ^* 
Of  intoxicants  to  minor.    See  Intoxicating  Liquors,  5-11, 
Reducing  acreage  leased.    See  Landlord  and  Tenant,  S. 
Of  crop  securing  landlord's  lien.    See  Landlord  and  Tenant,  4. 
By  one  cotenant.    See  Partition,  2, 
Enforcing  performance  of.    See  Specific  Performance,  1,  2, 

1.  A  sale  by  an  administrator  of  a  land  certificate  after  it  has  been  located 

and  patented  does  not  pass  title  to  the  land.    Whittaker  v.  Thayer,  608. 

2.  Cotton  seed  which,  by  agreement  between  the  owner  and  one  ginning  the 

cotton  for  him,  is  not  delivered  specifically  to  the  owner,  but  passed 
to  the  ginner's  warehouse  and  commingled  with  that  of  other  owners 
of  cotton  ginned  under  arrangement  by  which  each  is  to  receive  from 
the  general  store  the  quantity  and  quality  of  seed,  but  not  the  specific 
seed,  going  into  it  from  his  cotton,  is  not  thereby  sold  by  the  owner  to 
the  ginner,  but  merely  made  the  subject  of  bailment:  First  State  Bk, 
of  Ravenna  t?.  Barnett,  82. 

3.  The  test  whether  the  commingling  of  the  property  of  various  owners  in 

a  warehouse,  in  case  of  grain  and  other  commodities,  constitutes  a  sale 
or  only  a  bailment  to  the  warehouseman,  is  in  the  answer  to  the  further 
question,  wliether  the  warehouseman  is  given  the  right  to  sell  it  and 
account  to  the  owner  for  the  value,  or  the  owner  has  the  right  to  de- 
mand the  redelivery  of  specific  property  of  the  quantity  and  value  he 
furnished.    Id, 

4.  A  mortgage  by  a  warehouseman  of  cotton  seed  owned  and  that  to  be  pur- 

chased by  him  conveyed  no  right  to  such  as  was  merely  deposited  with 
him  as  bailee,  though  the  owner  permitted  it  to  be  confused  with  that 
of  others  and  of  tlie  bailee  in  the  latter's  wareh-ouse,  so  as  to  render 
identification  of  the  specific  seed  deposited  impossible.    Id, 

5.  Where  an  article  contracted  for  is  shipped  before  the  time  specified  in 

the  contract  of  purchase,  the  purchaser  is  liable  on  his  contract  of  pur- 
chase only  in  the  event  he  waives  the  premature  shipment  and  accepts 
the  article  as  having  been  shipped  in  accordance  with  the  contract. 
Jackshoro  Stone  Co,  v.  Fairbanks  Co.,  639. 

6.  Evidence  considered,  and  held  insufficient  to  support  a  claim  by  defendant 

that  a  machine  was  not  sold  to  him  at  a  price  fixed,  but  was  furnished 
him  by  plaintiff  in  lieu  of  another  which  did  not  fulfill  the  warranty 
given  on  its  sale.    Brooks  Tire  Mach,  Co,  v.  Shields,  531. 

Saloon  Limits. 

City  ordinance  prescribing.    See  Intoxicating  Liquors,  1~\, 

Satisfaction. 

By  one  defendant.    See  Joint  Wrongdoers,  2,  3. 

School  Land. 

Sale  by  Commissioners  Court.    See  County  School  Lands,  1, 

Search  and  Seizure. 

Action  to  declare  forfeiture.    See  Jurisdiction,  6, 

Setoir. 

1.  A  suit  for  the  price  of  property  sold  for  an  agreed  sum  was  for  liquidated 
damages,  and  was  not  subject  to  be  offset  by  a  claim  of  defendant  for 
unliquidated  damages  not  arising  out  of  the  same  transaction,  though 
also  based  on  a  contract.    Brooks  Tire  Much,  Co,  v.  Shields,  531, 
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Setoff — Continued, 

2.  One  liable  for  the  conyersion  of  property  cannot  offset  the  damages  by 
his  payment  of  a  debt  of  the  injured  person  for  which  the  property 
was  in  no  way  bound.    Pir9t  8t.  Bk.  of  Ravenna  v.  Bamett,  82. 

Bettlemeut. 

Evidence  insufficient  to  prove.    See  Contract,  7. 
By  one  defendant.    See  Joint  Wrongdoers,  IS. 

Signatnre. 

By  making  his  mark.    See  Pleading,  8. 

Spaniih  Law. 

Authentication  of  instrument  under.    See  Deed,  6. 

Special  Law. 

Conflicting  with  general  law.    See  Intoxicating  Liquors,  8. 

Speolilo  Pexformanoe. 

1.  In  order  to  entitle  plaintiff  to  maintain  an  action  for  the  specific  per- 

formance of  a  contract  for  the  sale  of  land,  it  is  not  necessary  in  this 
State  to  allege  in  his  petition  that  an  action  for  damages  was  not  an 
adequate  remedy.    Bishop  v,  Tartt,  661. 

2.  In  a  suit  to  enforce  the  specific  performance  of  a  contract  for  the  sale  of 

land,  evidence  considered,  and  held  sufficient  to  support  the  judgment  of 
the  court  decreeing  performance.    Id. 

Bt^le  Demand. 

1.  Neither  limitation  nor  laches  can  be  set  up  by  plaintiffs  in  trespass  to 
try  title  against  defendants  in  possession  under  a  bond  for  title  from 
plaintiff's  ancestor,  the  defendants  simply  resting  upon  their  equitable 
title  and  asking  no  affirmative  relief.    Kirby  v,  Cartwright,  9. 

Stare  Becisli. 

1.  The  decisions  of  the  Federal  Courts  on  questions  of  jurisdiction  are  not 

binding  on  the  courts  of  this  State  when  no  federal  question  is  in- 
volved.   Southern  Poo.  Co.  v,  Godfrey ,  616. 

2.  The  doctrine  of  stare  decisis  does  not  apply  to  obiter  dicta.     Littler  «. 

Dielman,  302. 

State. 

•Limitations  as  to  action  by.    See  Unlawful  Comhination,  5. 

Statement. 

Of  evidence  and  objections.    See  Briefs,  2, 

Statement  of  facts. 

1.  The  Act  of  the  29th  Legislature  (Gen.  Laws  1906,  chapter  112),  with  re- 
gard to  the  filing  of  the  official  stenographer's  notes  in  lieu  of  a  state- 
ment of  facts,  did  not  repeal  the  provisions  of  the  statute  then  existing 
with  regard  to  the  time  of  such  filing.  Hence  the  filing  of  such  notes 
within  the  time  allowed,  but  without  the  approval  of  the  trial  judge 
until  after  such  time  had  expired,  was  not  a  compliance  with  the  law. 
But  a  motion  to  strike  out  said  notes  or  statements  of  facts,  filed  by 
the  appellee  only  one  day  before  the  submission,  comes  too  late,  and 
will  be  construed  as  a  'waiver  of  the  objection.  Broum  v.  Orange 
County,  471. 

Statutes. 

Conflict  between  general  and  special  laws.    See  Intoxicating  Liquors,  S, 
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StotnteB  Cited. 

[Revised  Statutes  of  Texas.] 

Article  263.    Costs.     Wehh  v.  Texaa  Christ.  UtUv.,  269. 

Article  331.    Connecting  lines  of  carriers.     Houston  d  T,  C  R.  Co,  v. 

Groves,  47. 
Articles  342,  347.    Certiorari.     Webh  v,  Texas  Christ,  Univ.,  268. 
Article  363.     Certiorari.     Wc66  v,  Texas  Christ,  Univ.,  269. 
Article  368.    Pleading  new  matter  on  certiorari.     Wehb  v.  Texas  Christ, 

Vniv,,  269. 
Article  419.    City's  control  over  streets.     City  of  Tewarkana  v.  Souths 

western  Tel,  &  T.  Co,,  21,  22. 
Articles  634,  636.     Destroying  private  property.     Meadows  v.  Qulf,  C,  d 

8.  F,  Ry.  Co.,  469. 
Articles  649,  660.     Setoff.     Brooks  v.  Tire  Mach,  Co,,  634. 
Article  698.    Telegraph  companies.     City  of  Texarkana  v.  Southwestern 

Tel,  d  T,  Co.,  21,  22. 
Article  702.    City's  control  over  telephone  posts.     City  of  Texarkana  v. 

Southwestern  Tel,  d  T,  Co,,  21,  22. 
Article  1022.    Submission  on  appeal.     Niday  v,  Cochran,  260. 
Article  1029a.    Reformation  of  judgment.     New  York  L,  Ins,  Co,  v,  Her- 
bert, 98. 
Article  1098.    Trial  of  title  to  real  estate.     Henslee  v,  Boyd,  496,  496. 
Articles  1120,  1146.    Correcting  court  minutes.     Parris  v.  Gilder,  493. 
Article  1194.    Venue.    Southern  Pao,  Co,  v,  Godfrey,  620;   Wolfe  v,  Wilr 

lingham,  638. 
Article  1222.    Service  on  corporation.     Wehh  v,  Texas  Christ.  Univ.,  266. 
Article  1266.    Execution  of  instrument  sued  on.     Bolden  v,  Hughes,  600. 
Article  1303.    Papers  taken  out  by  jury.     Prugia  v.  Trueheart,  624. 
Article  1316.     Charge  of  court.    Pt,  Worth  d  D,  C,  Ry,  Co,  v.  Walker,  93. 
Article  1317.    Charge  of  court.     Thompson  v,  Galveston,  H,  d  S,  A,  Ry, 

Co,,  289. 
Article  1340.    Judgment  in  foreclosure.    Ryan  v,  Raley,  188,  189. 
Article  1366.    Remittitur.     "New  York  L,  Ins,  Co.  v,  Herbert,  97. 
Article  1417.     Filing  briefs.    Niday  v,  Cochran,  260. 
Article  1464.     Consolidating  causes.     Bolden  v,  Hughes,  498. 
Article  1466.     Receivers.    Waters-Pierce  Oil  Co.  v.  State,  149. 
Article  1466.    Failure  to  pay  franchise  tax.     Ripy  v,  Redwater  Lumb. 

Co.,  316. 
Article  1869.    Homestead.     Descent  and  distribution.     Wilkins  v,  Briggs, 

600,  601. 
Articles  2037,  2044,  2046,  2049,  2066.     Allowance  for  widow  and  minors. 

Wilkins  v.  Briggs,  601-604. 
Article  2302.    Testimony  of  party.    Huff  v,  Powell,'  ^^^, 
Article  2318.     Execution  of  instrument  sued  on.     Bolden  v,  Hughes,  600. 
Article  2324.    Execution  for  costs.    Ryan  v.  Raley,  100. 
Articles   2731,    2732.      Execution    against   estate   of    minor.      Thompson, 

Guardian,  v.  Goolsby,  26. 
Article  2736.     Appeal  in  probate  matters.    Glenn  v.  State,  229. 
Article  2989.    Injunction.     Thompson,  Guardian,  v.  Goolsby,  26. 
Article  3017.    Injuries  resulting  in  death.    Texas  d  P,  Ry.  Co.  v.  Tucker, 

119. 
Article  3071.    Insurance.    New  York  L.  Ins,  Co,  v,  Herbert,  07. 
Articles  3384-3399.     Local  option.    Paul  v.  State,  229. 
Articles  4497-4502.     Furnishing  cars  to  shipper.     Texas  d  P,  Ry,  Co,  v. 

Blocker,  102,  103. 
Article  4662.     Record  of  title.  .Frugia  v.  Trueheart,  625. 
Articles  6260,  6261.     Abstract  of  title.     Bolden  v.  Hughes,  500. 
Article  6322.    Levy  on  real  property.     Seal  v,  Holcomb,  332. 

[Code  of  Criminal  Procedure.] 

Articles  218,    219.     Limitation   of   criminal   prosecutions.     Waters-Pierce 
Oil  Co.  V,  State,  179,  184,  186, 
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statutes  Cited — Continued. 

[Acts  of  Legislature.] 

Act  of  December   20,   1836.     Laws   Ist   Cong.,   p.    148.     Terms  of   court. 

Berryman  v.  Biddle,  626,  627. 
Act  of  February  5,   1840.     Laws,  Rep.,  4th  Cong.,  p.   110.     Probate  law. 

Berryman  v,  Biddle,  627. 
Act  of  February  5,   1841.     Laws,  Rep.,  6th  Cong.,  p.   121.     Probate  law. 

Berryman  v,  Biddle,  627.  • 

Act  of  April,  1807.     Laws  25th  Leg.,  p.  136.     Costs  in  tax  suits.     Dallas 

Con,  Elec.  8t.  Ry,  Co.  v.  Lytle,  107. 
Act  of  May  25,  1809.     Laws  26th  Leg.,  p.  246.    Anti-trust  law.     Waters- 
Pierce  Oil  Co.  V.  State,  179-181,  186. 
Act  of  March  13,  1903.     Laws  28th  Leg.,  p.  55.     Charge.     Ft.  Worth  d 

D.  C.  Ky.  Co.  V.  Walker,  93. 
Act  of  Marcli  21,  1903.     Laws  28th  Leg.,  p.  66.     Service  on  corporations. 

Wehh  V.  Texas  Christ.  Univ.,  266. 
Act  of  March  31,  1903.    Laws  28th  Leg.,  p.  119.    Anti-trust  law.    Waters- 
Pierce  Oil  Co.  V.  State,  178-181,  186. 
Act  of  March  13,  1905.     Laws  29th  Leg.,  p.  29.     Venue  in  suits  against 

carriers.    St.  Louis,  I.  M.  d  8.  Ry.  Co.  v.  Cassidy  S.  W.  C.  Com.  Co., 

487. 
Act  of  April,  1905.     Laws  29th  Leg.,  p.  219.     Stenographers.     Broton  v. 

Orange  County,  474. 
Act  of  April  6,  1907.     Laws  30th  Leg.,  p.  166.     Baskin-McGregor  liquor 

law.     Paul  V.  State,  28,  30,  33;  Price  v.  Wakeham,  342. 
Act  of  April  11,  1907.     Laws  30th  Leg.,  p.  175.     Forfeiture  of  corporate 

franchise.     Waters  Pierce  Oil  Co.  v.  State,  149. 
Act  of  April    16,    1907.      Laws   30th  Leg.,  p.  206.     Appeal   in  injunction 

cases.     Chauncey  v.  Allison,  442. 

[Special  Acts.] 

Act  of  April    13,    1907.     Spl.   Laws   30th   Leg.,   p.   568.     Dallas   charter. 
Paul  V.  State,  31,  34. 

[Revised  Statutes  of  United  States.] 

Section  3176.     Employers'  liability.     Southern  Pac.   Co.   v.  Allen,  76. 
Section  5136.     Powers  of  national  banks.     Fidelity  d  D.  Co.  of  Md,   v. 
National  Bk.  of  Commerce,  306. 

Statutory  Constmction. 

Effect  of  punctuation  on.     See  Unlawful  Combination,  9. 

Statute  of  Frauds. 

1.  An  undertaking  for  a  sufficient  consideration  paid  to  pay  the  debt  of  an- 
other is  not  within  the  statute  of  frauds.  Hoskins  v.  Velasco  Natl. 
Bk.,  246. 

Streets. 

Delegation  of  control  over.    See  Cities,  1. 

Land  occupied  and  used  for.     See  Limitation,  5. 

Right  of  way  in.    See  Negligence,  H. 

Conformance  of  track  with  grade  line.    See  Street  Railway,  1. 

Erection  of  poles  and  electric  wires.    See  Street  Railway,  2, 

Control  of  cities  over.    See  Telegraph,  1. 

Street  Railways. 

Right  to  use  of  track.  See  Negligence,  H. 
1.  In  a  suit  for  damages  for  personal  injuries  resulting  from  the  track  of 
a  street  railroad  being  above  the  surface  of  the  street,  a  charge  that  it 
was  the  duty  of  the  street  car  company  to  keep  and  maintain  the  top 
of  each  rail  of  each  track  on  a  level  at  all  points  with  the  surface  of 
the  street,  being  in  the  enact  langiiage  of  an  ordinance  concerning  the 
duty  of  the  street  car  company  in  maintaining  its  tracks^  was  correct. 
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It  would  be  a  safer  rule  for  the  protection  of  the  public  that  regard 
should  be  had  to  the  surface  of  the  street  as  it  actually  exists,  rather 
than  to  the  grade  line,  if  there  should  be  any  difference  between  the 
two"  Ft.  Worth  ik  R*  H.  St.  Ry.  Co.  v.  Uaices,  487. 
2.  By  a  valid  ordinance  a  city  granted  to  a  street  railway  company  the  right 
to  construct  and  operate  its  railway  over  certain  designated  streets;  at 
the  time  the  ordinance  was  passed  it  was  not  known  where  the  power- 
house of  the  company  would  be  located;  the  ordinance  provided  **that 
the  grantees  herein  be  and  are  hereby  authorized  to  erect  a  system  of 
overhead  wires  for  the  purpose  of  conducting  the  electric  current  to 
operate  motors,  and  to  properly  cross  from  such  electric  current  gen- 
erating station,  as  may  be  required,  .  .  .  that  they  be  and  are 
hereby  authorized  to  erect  poles  to  place  the  wires  upon,"  etc.  Held, 
that  the  express  authority  granted  to  the  company  carried  with  it  the 
riglit  to  make  such  use  of  other  streets  as  was  necessary  to  connect  tlie 
power-house,  afterwards  located  and  erected,  with  its  tracks,  which  was 
essential  to  the  enjoyment  of  the  right  expressly  granted.  Beaumont 
Trac.  Co.  v.  Brock,  41. 

Surety. 

Power  of  national  bank  to  become.     See  Banking,  IS, 
For  husband  and  wife.    See  Married  Woman,  2, 

Taxei. 

Payment  of.    See  Limitation,  6, 

Taxation. 

1.  Where  one  suit  is  brought  for  delinquent  taxes  upon  four  unimproved 
town  lots  owned  by  the  same  party,  the  assessor's,  collector's,  attorney's 
costs,  etc.,  should  be  taxed  on  the  basis  of  one  lot,  under  the  provisions 
of  section  9,  chapter  103  of  the  Acts  of  1897.    Raht  v.  8tate,  106. 

Telegraph  and  Telephone. 

Imminent  death  of  mother.    See  Damages,  Jf. 

1.  The  Legislature  did  not  intend,  by  granting  to  city  councils  the  exclusive 

control  of  streets,  alleys  and  public  grounds  within  their  corporate 
limits,  as  provided  by  article  419,  Revised  Civil  Statutes,  to  set  at 
naught  the  authority  previously  given  by  it  to  telegraph  and  telephone 
lines  to  occupy  such  highways  with  their  poles,  piers,  wires,  etc.,  as  pro- 
vided by  article  698  of  said  statutes.  The  public  highways  of  the  State, 
including  the  streets  and  alleys  within  incorporated  cities  and  towns, 
belong  to  the  State,  and  the  supreme  power  to  regulate  and  control 
them  is  lodged  with  the  people  acting  through  the  Legislature.  City 
of  Texarkana  v.  Southwestern  Tel.  d  T.  Co.,  17. 

2.  In  a  suit  against  a  telegraph  company  for  delay  in  transmitting  and  de- 

livering a  message,  it  appeared  from  the  evidence  that  if  tlie  message 
had  been  properly  transmitted  it  could  have  been  promptly  delivered, 
but  during  the  time  it  should  have  been  received  and  the  time  it  was 
in  fact  received  at  the  town  of  its  destination,  the  addressee  left  the 
town,  thus  causing  still  further  delay  in  the  actual  delivery  of  the  mes- 
sage; held,  that  the  defendant  could  not  justify  its  negligent  failure  to 
perform  its  duty  to  properly  transmit  the  message  on  the  ground  that 
some  other  cause  concurred  with  its  negligence  in  producing  the  total 
delay.     Western  U.  Tel.  Co.  v.  Oulick,  78. 

3.  Under  the  laws  of  this  State  a  husband  may  bring  an  action  in  his  own 

name  against  a  telegraph  company  for  the  negligent  failure  to  deliver 
a  message  addressed  to  his  wife  alone,  and  this  although,  at  the  time 
of  making  the  contract,  the  company  had  no  notice  that  the  plaintiff 
was  the  husband  of  the  addressee  and  her  agent  for  the  receipt  of  the 
telegram  addressed  to  her.     Western  V,  Tel.  Co.  v.  Bell,  359. 

4.  A  telegram  was  sent  to  a  third  party  requesting  him  to  notify  plaintiff's 

wife  that  her  brother  was  dead;  in  an  action  for  damages  for  failure 


718  Ikdsz. 

Telegraph  and  Telephoae — Continued, 

to  deliver  said  telegram  it  was  necessary  to  allege  that  if  the  telegram 
had  been  promptly  delivered  said  party  could  and  would  have  notified 
the  wife  in  time  for  her  to  have  availed  herself  of  the  information*    Id, 

6.  Evidence  considered,  and  held  insufficient  to  show  that  the  plaintiff  was 
damaged  by  the  failure  of  a  telegraph  company  to  deliver  a  message 
promptly.    Id, 

6.  In  a  suit  against  a  telegraph  company  for  failure  to  deliver  a  telegram  in 
due  time,  plaintiff  having  alleged  that  by  the  exercise  of  ordinary  care 
the  addressee  could  have  been  found  in  a  short  time,  testimony  that,  at 
the  time  the  message  was  filed  with  the  defendant,  its  agent  was  in- 
formed how  to  locate  the  addressee,  was  material  and  competent.    Jd. 

Temporaxy  Admlnlitrator. 

Sale  of  land  by.    See  Administration,  S. 

Tenant. 

Lien  on  crop  raised  by.    See  Landlord  and  Tenant,  i-J. 

Terms  of  Conrt. 

Order  for  special  term  presumed.    See  Administrator's  Bale,  1, 

Theft 

Proof  by  circumstances.    See  Evidence,  $8. 

Contributory  negligence  no  defense  to  action  for.     See  Negligence,  28, 

Tort. 

Joined  with  action  for  debt.    See  Joinder  of  Action,  2, 
Injuries  beyond  the  State.    See  Jurisdiction,  1-^, 

Transitory  Action. 

Injuries  beyond  the  State.    See  Jurisdiction,  i-5. 
Personal  injuries  in  another  State.    See  Venue,  4* 

Trespass. 

Protection  of  real  property  against.    See  Injunction,  2, 

1.  One  person  lawfully  using  his  own  property  cannot,  to  prevent  injury 

thereto  or  the  destruction  thereof  by  another  person's  property  also 
being  lawfully  used,  lawfully  injure  or  destroy  such  other  person's 
property.    Meadotos  v,  Qulf,  C.  d  8,  F.  Ry.  Co.,  466. 

2.  A  railroad  company  engaged  in  repairing  a  bridge  across  a  stream  can- 

not, for  the  purpose  of  preventing  injury  to  the  false-work  supporting 
said  bridge,  cut  apart  rafts  of  timber  floating  down  the  stream,  and  so 
causing  the  loss  of  the  timber,  without  compensating  the  owner.    Id, 

3.  Where  one  in  good  faith  cuts  timber  upon  the  land  of  another,  believing 

that  he  has  a  right  to  do  so,  based  upon  reasonable  grounds  for  such 
belief,  he  will,  when  sued  for  the  value  of  the  timber,  be  required  to  pay 
the  owner  no  more  than  its  value  in  the  tree  at  the  time  it  was  cut. 
The  owner  is  not  entitled  to  recover  the  increased  value  added  by  the 
labor  of  the  innocent  trespasser.    Pettit  if,  Frothingham,  105. 

Trespasien. 

Duty  of  railway  to  guard  against  interference  with  track  by.    See  Negli- 
gewie,  44* 

TrespaiB  to  Try  Title. 

Upon  bond  and  payment  of  purchase  money.    See  Bond  for  Title,  \, 

Abstracts  of  title.    See  Vendor  and  Purchaser,  2, 

1.  It  is  only  as  against  a  naked  trespasser  that  prior  possession  alone  will 

warrant  a  recovery  by  a  plaintiff  in  trespass  to  try  title.    Where  the 

evidence  shows  a  dedication  to  a  city,  the  occupancy  by  the  city  of  the 

dedicated  land  is  not  that  of  a  naked  trespasser,  and  the  plaintiff  musty 
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therefore,  show  title  in  order  to  recover.  City  of  San  Antonio  v,  Rou>- 
Uy,  376. 

2.  The  general  rule  that,  where  the  plaintiff  in  trespass  to  try  title  specially 

pleads  his  title,  he  must  prove  the. title  plead  in  order  to  recover,  has 
no  application  where  the  plaintiff  pleads  a  title  by  limitation.    Id. 

3.  Where,  in  a  suit  of  trespass  to  try  title,  it  appeared  that  the  plaintiffs 

and  those  under  whom  they  claimed  had  had  for  several  years  actual 
possession  of  the  land  in  controversy,  and  afterwards  had  exercised  acts 
of  ownership  over  the  land  by  paying  taxes  and  selling  the  timber  to 
parties  who  took  possession  of  the  land  for  the  purpose  of  cutting  the 
timber,  and  continuous  assertion  of  title,  the  evidence  was  sufficient, 
on  the  ground  of  prior  possession,  to  support  a  judgment  against  mere 
trespassers.     Teagarden  v.  Patten,  617. 

4.  The  presumption  of  superior  title  in  plaintiffs,  in  trespass  to  try  title, 

arising  from  their  prior  possession,  as  against  a  trespasser,  is  not  over- 
come by  proof  of  a  grant  from  the  State  to  one  with  whom  plaintiff's 
chain  of  title  does  not  connect.  Nor  will  the  fact  that  plaintiffs  have 
not  been  in  possession  of  the  land  for  a  number  of  years,  defeat  their 
right  to  recover  against  a  mere  trespasser.  Id, 
6.  To  prove  claim  of  title  by  defendant  from  a  common  source,  plaintiff 
should  have  been  permitted  to  ask  defendant  if  he  went  into  possession 
of  the  land  in  controversy  under  the  deed,  which  had  been  introduced 
in  evidence,  from  the  grantor  through  whom  plaintiff  also  claimed  title. 
But  the  error  was  harmless  where  the  fact  was  pjroven  by  other  and 
undisputed  evidence.    Mare  i?.  MorHe,  216. 

6.  The  admission  of  deeds  to  other  parties  of  land  out  of  the  same  survey, 

offered  by  defendant,  was  proper  to  show  outstanding  title  in  third  par- 
ties only  in  case  of  evidence  showing  the  land  in  controversy  to  be  in- 
cluded in  that  so  conveyed,  and  in  the  absence  of  such  evidence  an  in- 
struction to  find  for  defendant  if  his  deed  and  those  to  such  third  par- 
ties covered  the  entire  number  of  acres  of  land  included  in  the  survey 
was  erroneous.    Id, 

7.  One  claiming  under  a  deed  of  gift  would  be  estopped  from  claiming  title 

to  the  land  by  proof  showing  an  estoppel  of  his  grantor  to  claim  it  as 
against  the  defendant.  And  such  estoppel  could  be  shown,  under  plea 
of  not  guilty  in  such  action,  without  special  pleading,  by  proof  that 
the  conveyance  by  the  one  constituting  the  common  source  of  title 
(which  designated  the  boundaries  by  calls  for  course  and  distance  that 
would  not  include  the  land  in  controversy),  was  accompanied  by  a  parol 
designation  by  the  grantor  of  special  landmarks  bounding  the  tract 
sold  and  including  in  it  the  part  in  controversy.    Id, 

Trial  by  Court. 

Heview  on  appeal.     Bee  Practice  on  Appeal,  2, 

Trial  de  Hoto. 

On  appeal  from  probate  of  will.    See  Appeal,  S, 

Truits. 

Statute  prohibiting.     See  Unlawful  Comhinatione,  1^11, 

« 

intra  Vires. 

Power  of  national  bank  to  become  surety.    See  Banking,  1-5. 
When  contract  was  executed.    See  Contract,  S. 
Contract  releasing  debt  to  county.    See  Counties,  1,  2. 

Unlawful  Combination. 

1.  The  prohibition  in  the  Act  of  March  31,  1903  (anti-trust  law),  against 
a  combination  of  capital,  etc.,  of  corporations  for  preventing  or  lessen- 
ing competition  by  the  acquisition  by  one  corporation  of  the  stock  of 
another,  does  not  render  the  corporation  whose  stock  is  so  acquired 
liable  to  the  penalties  therein  denounced  except  on  its  participation  in 
the  unlawful  act.     But  see  charge  held   (Key,  J.,  dissenting)   not  to 


720  Index, 

TTnlawful  Combination — Continued, 

have  the  effect  of  imposing  such  liability.  Waters-Pierce  OH  Co,  v. 
State,  162. 

2.  Where  one  penalty  is  imposed  by  a  verdict  and  judgment  establishing  the 
violations  of  several  provisions  of  the  anti-trust  law  of  1903,  error  in 
the  submission  of  the  issues  arising  on  the  alleged  commission  of  one  of 
the  prohibited  acts  is  not  ground  for  reversal  if  the  issue  as  to  the 
other  unlawful  act  was  properly  submitted  and  the  recovery  thereon 
sustained.    Id, 

'3.  The  constitutionality  and  validity  of  the  Acts  of  May  25,  1890,  and  March 
31,  1903  (the  an ti -trust  laws),  sustained.    Id. 

4.  The  Acts  of  May  25,  1899,  and  March  31,  1903  (the  anti-trust  laws),  vest 

in  the  State  a  civil  right  of  action  for  the  pecuniary  penalties  pre- 
scribed for  violations  of  the  provisions  of  those  statutes,  to  be  prose- 
cuted in  the  District  Courts  and  governed  by  the  rule  that  limitation 
does  not  run  against  the  State,  and  not  affected  by  articles  218  and  219, 
requiring  indictments  or  informations  for  felonies  to  be  prosecuted 
within  three  years  from  the  commission  of  the  offense,  and  indictments 
or  informations  for  misdemeanors  within  two  years.    Id, 

5.  If  an   exception   to   the  rule  that   limitation   does  not  run   against  the 

State  should  be  recognized  in  cases  merely  for  actions  for  debt,  not  for 
the  preservation  of  public  rights,  still  its  suits  for  penalties  under  the 
anti-trust  laws  is  to  preserve  public  rights  and  promote  public  policy, 
and  would  not  fall  within  such  exception,  and  neither  the  two  years 
nor  the  four  years  limitation  of  civil  actions  would  apply.    Id, 

6.  The  Act  of  May  27,  1899,  protecting  working  men  in  the  right  of  organ- 

ization, does  not  authorize  anything  to  be  done  by  trades  unions  which 
was  prohibited  by  the  Act  of  May  25,  1899  (anti-trust  law),  and  creates 
no  such  discrimination  as  would,  under  the  latter  act,  be  unconstitu- 
tional.   Id. 

7.  The  repeal  by  the  Act  of  March  31,  1903,  of  the  Act  of  May  25,  1899, 

reducing  the  amount  of  the  penalties  (anti-trust  laws),  but  with  a  pro- 
viso saving  the  right  of  the  State  to  penalties  and  forfeitures  already 
incurred,  did  not  prevent  action  by  it  for  such  penalties  under  the  re- 
pealed law.    Id. 

8.  Tlie  substitution  by  the  Act  of  March  31,  1903,  of  a  lower  penalty  for 

violating  its  prohibitions  than  was  imposed  for  similar  violations  by 
the  Act  of  May  25,  1899,  saving  the  State's  right  to  recover  penalties 
for  things  done  before  the  latter  Act  took  effect,  left  the  original,  and 
not  the  reduced  penalties,  in  force  as  to  such  prior  offenses.    Id, 

9.  The  location  of  a  comma  in  a  proviso  saving  the  '^rights  of  the  State  of 

Texas  to  recover  penalties  or  forfeit  charters  of  domestic  corporations, 
or  prohibit  foreign  corporations  from  doing  business  in  this  State,  for 
acts  committed  before  this  Act  took  effect,"  did  not  justify  the  construc- 
tion that  the  right  to  penalties  against  domestic  corporations  only  was 
preserved,  no  reason  existing  for  such  discrimination.    Id. 

10.  The  Acts  of  May  25,  1809,  and  of  March  31,  1903   (the  anti-trust  laws), 

are  not  unconstitutional  as  imposing  excessive  fines  and  forfeitures 
(State  V.  Laredo  Ice  Co.,  96  Texas,  467) ;  nor  was  the  imposition  of 
penalties  aggregating  $1,623,900  excessive  when  its  magnitude  was  due 
to  defendant's  repeated  and  long  continued  violations  of  the  law,  cov- 
ering a  period  of  six  years.    Id, 

11.  Evidence  considered,  and  held  to  show  a  violation  of  the  anti-trust  laws 

of  Texas  by  an  agreement  between  defendant  and  another  foreign  cor- 
poration, the  object  of  which  was  to  create  a  monopoly  and  control  the 
price  of  petroleum  oil  in  the  State,  and  acts  done  in  the  State  in  pursu- 
ance of  such  agreement.    Id. 

TTnmarried  Daughter. 

Does  not  include  divorced  one.     See  Homestead,  8. 

Value. 

Of  services  of  wife  in  household  labor.    See  Damages,  2,  S, 
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Vendor  and  Pnrohaier. 

Agreement  to  convey  title  to  be  acquired.    See  Bond  for  TitUy  1~4. 
Pointing  out  land  conveyed.    See  Boundaries,  1. 

1.  Where,  in  a  suit  upon  purchase  money  notes  and  for  foreclosure  of  the 

vendor's  lien,  the  defendant  pleads  limitation,  and  the  plaintiff  is 
thereby  forced  to  sue  for  the  land,  a  prayer  by  the  defendant  that  the 
court  render  a  conditional  judgment  foreclosing  plaintilf's  lien  on  the 
land,  and  permit  defendant  to  pay  into  court  the  balance  of  the  pur- 
chase money  due,  and  that  defendant  have  judgment  for  the  land  upon 
payment  of  said  balance  within  a  reasonable  time,  is  properly  stricken 
out.    Bolden  v.  Hughes,  Adm'r,  496. 

2.  Plaintiff  sued  upon  a  vendor's  lien  note;  defendant  plead  limitation,  and 

plaintiff  changed  the  suit  to  one  of  trespass  to  try  title  for  the  land; 
defendant  served  notice  on  plaintiff  to  file  abstract  of  his  title,  whicii 
plaintiff  failed  to  do;  on  the  trial  plaintiff  offered  in  evidence  the  deed 
from  himself  to  the  defendant  for  the  land  in  controversy  and  the  note 
sued  on,  both  having  been  specially  plead  by  him.  Held,  the  provisions 
of  the  statute  concerning  the  filing  of  abstract  of  title  in  suits  of  tres- 
pass to  try  title  (Rev.  Stats.,  arts.  520U  and  5261)  had  no  application 
in  such  a  case,  and  the  deed  and  note  were  properly  admitted  in  evi 
dence.    Id, 

Venne. 

In  suit  against  partner.    See  Bankruptcy,  4* 

Proof  by  railway  folders.    See  Evidence,  S9,  41. 

In  suits  against  carriers.    See  Practice  in  Trial  Court,  4- 

Privilege  may  be  waived.    See  Receivers,  2. 

1.  An  exception  to  a  petition  in  a  suit  of  trespass  to  try  title  on  the  ground 

that  "the  court  had  no  jurisdiction  of  the  subject  matter"  cannot  be 
accepted  and  considered  as  a  plea  of  personal  privilege  to  be  sued  in 
the  county  in  which  it  appeared  from  the  allegations  of  the  petition 
that  the  land  was  situated  and  defendant  resided.  Wolfe  v.  Wiiling- 
ham,  636. 

2.  When  a  defendant  asserts  his  right  to  be  sued  in  a  particular  county,  such 

assertion  is  a  plea  in  abatement,  whether  presented  by  exception  or 
otherwise,  and  a  plea  presenting  that  question,  whatever  be  its  form, 
must  precede  an  answer  to  the  merits,  otherwise  it  will  be  treated  as 
waived;  nor  can  this  effect  be  avoided  by  withdrawing  an  answer  to  the 
merits  and  filing  the  plea  in  abatement  in  due  order  of  pleading.    Id, 

3.  In  a  suit  against  the  Southern  Pacific  Company,  in  £1  Paso  County,  evi- 

dence upon  a  plea  of  privilege  to  be  sued  in  Harris  County  considered, 
and  held  insufficient  to  support  said  plea,  and  sufficient  to  support  the 
jurisdiction  of  the  El  Paso  court.  Southern  Pac,  Co,  v,  Godfrey,  616. 

4.  A  citizen  of  Arizona  may  sue  a  foreign  corporation  in  this  State  for  per- 

sonal injuries  received  in  Arizona.  Such  actions  are  transitory,  and 
may  be  instituted  wherever  the  defendant  is  found.    Id. 

Verdict. 

Apportionment  by  court.    See  Administration,  2, 
Apportionment  of  damages.    See  Joint  Wrongdoers,  6. 

1.  Where,  in  a  suit  of  trespass  to  try  title,  the  jury,  under  instructions 

from  the  court,  return  a  general  verdict  for  plaintiff,  it  is  sufficient  to 
support  a  judgment  against  an  intervener  as  well  as  against  the  de- 
fendant.   Berryman  v,  Biddle,  625. 

2.  In  a  suit  against  two  defendants,  a  verdict  in  favor  of  plaintiff,  without 

stating  whether  against  one  or  both  defendants,  and,  if  one,  which  one, 
held,  under  the  pleadings  and  charge  of  the  court,  sufficient  to  support 
a  judgment  against  both  defendants.  Missouri,  K,  d  T.  Ry,  Co,  of 
Texas  v,  Lightfoot,  120. 

3.  In  a  suit  where  there  were  two  plaintiffs  and  two  defendants,  the  follow- 

ing verdict,  "We,  the  jury,  find  in  favor  of  the  plaintiff  L.,  Jr.,  the  sum 
of  four  hundred  dollars,  and  we  further  find  in  favor  of  the  defendant 
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against  plaintiff  L.,  Sr./'  was  sufficient  to  support  a  judgment  in  favor 
of  both  defendants  against  the  plaintiff  L.,  Sr.    Id. 

Veriflcation. 

Of  petition  for  injunction.    See  Injunction,  S. 

Verliled  Account. 

Effect  of  denial  under  oath.     See  Evidence,  J^. 
Inapplicable  to  isolated  transaction.     See  Evidence,  5. 

WalTcr. 

Must  be  based  on  actual  knowledge.    See  Insurance,  1, 
As  to  time  of  shipment.    See  Sales,  5. 

Warehouse. 

Goods  commingled  in.     See  Sales,  2-4' 

Waste. 

Protection  against.    See  Injunction,  2. 

WiUs. 

1.  A  will  contained  the  following  provision:     ''It  is  my  further  desire  and 

will  that  all  doubtful  questions  of  construction  in  the  interpretation  of 
said  will  be  conclusively  determined  according  to  their  best  judgment 
by  said  trustees,  without  resort  to  the  courts."  Held,  under  the  power 
thus  conferred,  the  trustees  or  executors  named  in  the  will  had  the 
power  to  determine  what  property  was  embraced  in  and  referred  to  by 
the  provisions  of  the  will,  and  hence  to  determine  the  question  whether 
or  not  it  was  the  intention  of  the  testator  to  dispose  of  the  community 
estate  of  himself  and  his  surviving  wife  as  well  as  of  his  separate  es- 
tate.   Couts  V.  Holland,  Executor,  476. 

2.  When  an  arbiter  honestly  and  in  good  faith  exercises  his  power  and  pasaea 

upon  a  doubtful  question,  either  of  law  or  fact,  his  decision  will  not 
be  revised  by  a  court,  notwithstanding  the  court,  whose  interposition  is 
invoked,  may  think  his  interpretation  is  erroneous.  Rule  applied  to  the 
interpretation  of  a  will  by  executors,  in  whom  the  power  to  interpret 
the  same  was  vested  by  the  terms  of  the  will.    Id. 

3.  In  order  to  create  the  necessity  for  an  election  to  take  under  a  will  there 

must  appear  a  clear,  unmistakable  intention  on  the  part  of  the  testator 
to  dispose  of  property  not  his  own.  Evidence  considered,  and  held  to 
manifest  such  intention.    Id. 

4.  A  will  contained  the  following  provisions:     "I  do  hereby  give,  will  and 

bequeath  unto  my  beloved  wife  all  the  estate  that  I  shall  leave  or  die 
possessed  of,  including  real,  personal  and  mixed  property,  leaving  the 
same  to  her  absolutely  and  in  fee  simple;  provided,  however,  that  if 
my  said  wife  should  remarry,  then  immediately  upon  the  remarriage 
all  such  part  of  my  estate  as  may  not  have  been  consumed  by  my  wife, 
or  remain  in  her  hands,  shall  pass  to  and  vest  in  all  of  my  children, 
share  and  share  alike,  absolutely  and  in  fee  simple.  This  provision 
shall  in  no  manner  prevent  my  wife  from  selling  and  disposing  of  or 
using  my  estate  as  she  sees  flt,  so  long  as  she  remains  unmarried." 
Held,  that  conveyance  by  the  surviving  wife  to  her  intended  husband, 
and  a  reconveyance  by  him  to  her  upon  the  eve  of  her  remarriage,  was 
fraudulent  as  to  the  children,  and  did  not  prevent  the  estate  from  vest- 
in  them  upon  the  remarriage  of  the  wife,  as  provided  by  the  wilL 
Littler  v.  Dielman,  392. 
6.  A  provision  in  a  will  that  property  devised  to  the  surviving  wife  should 
pass  to  and  vest  in  the  testator's  children  in  case  of  the  remarriage  of 
the  wife,  is  valid  in  this  State.    Id. 

Wife's  Separate  Property. 

Gift  from  husband.    See  Husband  and  Wife,  .1, 
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WltneM. 

Proof  of  interest  in  result.    See  Evidence,  S3. 
Testifying  to  best  of  recollection.    See  Evidence,  48, 

1.  An  appellant  cannot  complain  of  the  answers  of  a  witness  made  to  ques- 

tions propounded  by  him  on  the  ground  that  the  answers  were  not 
categorical,  when,  from  the  form  of  the  questions,  they  could  not  be 
answered  categorically,  and  were  of  such  a  nature  that  the  witness 
could  only  answer  from  his  recollection.  Pullman  Co,  v.  Vwnderkoeveny 
415. 

2.  A  witness  may  be  impeached  by  showing  that  he  has  made  erroneous  or 

contradictory  statements,  but  resort  should  not  be  had  to  collateral 
matters.    Definition  of  collateral  matter  approved.    Id, 

3.  A  witness  cannot  be  impeached  by  introducing  his  deposition  taken  in 

another  case,  to  which  the  person  against  whom  it  is  offered  was  not  a 
party.    Clark  v,  Ourley,  274. 

4.  A  witness  cannot  be  impeached  by  proof  of  general  bad  moral  character. 

PHcc  V,  Wakeham,  340. 
6.  A  defendant  having  denied,  in  his  testimony,  an  alleged  partnership  be- 
tween himself  and  his  codefendant,  pleadings  filed  by  said  defendants 
in  a  different  suit,  under  oath,  are  admissible  for  the  purpose  of  con- 
tradicting said  defendant,  though  not  admissible  to  prove  the  part- 
nership.   Hoakina  v,  VeUuco  Nail.  Bk.,  240. 

Written  Inttnunent. 

Submitting  construction  to  jury.    See  Partnership,  1,  2. 
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